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RHODESIA AND THE UNITED NATIONS: THE LAWFULNESS 
OF INTERNATIONAL CONCERN 


By Mres S. McDovean 
Of the Board of Editors 
AND 
W. Micuazt REISMAN 
Yale Law School 


Locked in south central Africa by Zambia, Mozambique, Botswana and 
the Republic of South Africa, Rhodesia * comprises a land mass of over 
150,000 square miles and a population of about four million blacks and 
220,000 whites.2 From 1889 until 1922 the area was administered by a 
chartered company formed by Cecil Rhodes.*? In 1922 the white settlers 
opted for the status of a self-governing colony, and in 1923 Southern 
Rhodesia was annexed by Great Britain* In 1958 it joined, with 
Northern Rhodesia and Nyasaland in a federation, still under the United - 
Kingdom; ® the venture proved unsuccessful and was terminated in 1963.° 
Thereafter the goal of the white Rhodesians became that of political 


1The reference ‘‘Rhodesia’’ throughout this article is to Southern Rhodesia, the 
latter being, from the perspective of British constitutional law, the proper name for 
the area. We employ the short form for purposes of economy only. 

2 For general statistics, see 1964-1965 Statesman’s Year-Book 473-480 (1964). The, 
area of Rhodesia comprises the Matabele Kingdom, Mashonaland and Manicaland: 
Palley, The Constitutional History and Law of Southern Rhodesia 1888-1965 xxiii 
(1966). 

8 For the text of the Charter of the British South Africa Company, see C. 5918, 
Encl. at 227-232; and for critical commentary, see Palley, op. cit. note 2 above, 
at 33-43. For brief details of Rhodes’ acquisition of power in the area, see Rogaly, 
Rhodesia: Britain’s Deep South 9-12 (1962, The Economist Intelligence Unit). 

4Southern Rhodesia (Annexation) Order in Council 1923; the Constitution of 
1923, described as a ‘‘typical ‘Westminster export model’’’ by Palley, is found 
in §.R.&0. Revised xxi at 371. An examination of the Constitution and its history 
of application indicates that the contention that Rhodesia has been completely self- 
governing for 40 years is without factual foundation. The right of supervision by the 
United Kingdom was retained and even as late as 1953 the regulation of native affairs 
was not included in the domain of self-government! In 1959 the then .Prime 
Minister of Southern Rhodesia, Sir Edgar Whitehead, said that ‘‘neither the Federa- 
tion nor Southern ‘Rhodesia are fully self-governing.’’ 42 S.R.L.A.D. col. 3043, 
quoted in Palley, op. cit. note 2 above, at 215. 

5 Rhodesia and Nyasaland (Federation) Bill 1953, 1 & 2 Elisabeth II e. 30; 
Federation of Rhodesia and Nyasaland (Constitution) Order in Council 1953, S.I. 
1953, No. 1199. It is significant that these constitutional changes did not take 
the opinion of the blacks into account and, for this reason, were discussed in 1953 
by the 4th Committee of the General Assembly. 5 

8 Rhodesia and Nyasaland Act 1963, 11 & 12 Elisabeth II, c. 34; Federation of 
Rhedesia and Nyasaland Order in Council 1963 S.I. 1963, No. 1635. 
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independence from the United Kingdom. Britain, as an enlightened Power 
and as a representative of the Commonwealth, refused to grant independ- 
ence until there were firm guarantees of genuine majority rule within 
the country. As Prime Minister Wilson put it, his government had ‘‘... 
a solemn duty to be satisfied that before granting independznce it would 
be acceptable to the people of the country as a whole.’’? 

The present organization of government within Rhodesia reflects a 
highly discriminatory restrictiveness in participation rather than the 
widest possible sharing. The franchise system, which was carried in 
amended form into the 1961 Constitution, assures the 6% white pop- 
ulation dominance in every aspect of internal public order. The pro- 
claimed goal of the white settler elite is tc maintain this system of domina- 
tion.® By the beginning of this decade, white intransigegfice had forced 
the two major nationalist groupings into patterns of counter-racism. In the 
current context of Africa in particular, and the entire third world in 
general, the intensification of this conflict could only increase the critical 
threat in the situation. 

The British conditions for granting independence to Rhodesia have 
been supported, and indeed shaped to & great extent, by the demands 
of the international community as expressed in its most representative 
organs. The -problem of internal order within Rhodesia has, in varying 
forms, been before United Nations organs since 1962, when the issue 
came before the General Assembly.2° In October, 1965, the General 
Assembly resolved, by a vote of 107 to 2, to condemn any attempt by 
the white Rhodesian authorities illegally to seize independence, and de- 
elared that the perpetuation of minority rule in Southern Rhodesia 
would be incompatible with the principle of equal rights and self-deter- 
mination expressed in the U.N. Charter*4 On November 5, 1965, the 
Assembly 


7 Statement to Parliament, Nov. 3, 1964, 701 Parl. Debates 67 (5th Series). This 
was not a partisan position; on July 21, 1961, the then Secretary of State for 
Commonwealth Relations, Mr. Duncan Sandys, said in the House of Commons: ‘‘the 
British Government would not feel able to give up its reserve powers unless there 
was a significant alteration o? the franchise and a substantial increase in African 
representation in tha Legislatrre.’’ 644 Parl. Debates, col. 171. 

8 See Southern Rhodesia Ccnstitution, Part II—Detailed Provisions, Appendix 1 
at 27 ff., and see also ibid. at 12. Cmnd. 1400 (1961). 

9 Despite numerous statements of benevolence and expressions of genuine commit- 
ment to effective democracy, it is quite difficult to avoid concluding that the uni- 
lateral declaration of independence was undertaken by the white Rhodesian minority 
precisely in order to avoid rea-ization of the most fundamental tenet af democracy— 
the effective sharing of power. We uote, in this respect, the following statements 
of Prime Minister Ian Smith, the last of which was delivered in December, 1966: 
“I cannot in all honesty claim that I am an advocate of majority rule.’? ‘‘We 
will never negotiate with Britain while Mr. Wilson is in his present position because 
he is waiting for us to reach the position of one man, one vote and this will not 
happen in my lifetime or Mr. Wilson’s lifetime.’’ Quoted by Congressman Rosenthal 
of New York, Cong. Rec., Feb. 9, 1967, H 1246, 

10 General Assembly Res. 1747 (XVI); 1760 (XVII). 

11 Res, 2012 (XX), Oct. 12, 1965; 60 A.J.LL. 921 (1966). * > 
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Noting with grave concern the manifest intention of the present 
authorities in Southern Rhodesia to proclaim independence unilat- 
erally, which would continue the denial to the African majority of 
their fundamental rights to freedom and independence, 


demanded that independence neither be sought nor accorded on terms 
other than those conforming to the Charter, the Universal Declaration of 
Human Rights and Resolution 1514 (XV). The Assembly called the 
matter to the attention of the Security Council as a situation threatening 
international peace and security.?? In spite of these resolutions, the 
white regime of Prime Minister Jan Smith unilaterally declared Southern 
Rhodesia independent on November 11, 1965.% On the same day the 
General Assembly condemned ‘‘the unilateral declaration of independence 
made by the recialist minority in Southern Rhodesia’’ and called the situa- 
tion to the attention of the Security Council The Assembly’s action was 
paralleled on the following day by the Council. It condemned ‘‘the usur- 
pation of power by a racist settler minority’’ and regarded ‘‘the declara- 
tion of independence by it as having no legal validity.” It called upon all 
states not to recognize the illegal authority and 


... to refrain from any action which would assist and encourage 
the illegal regime and, in particular, to desist from providing it with 
arms, equipment and military material, and to do their utmost in 
order to break all economic relations with Southern Rhodesia, in- 
eluding an embargo on oil and petroleum products. 


The Council’s actions were based on the premise that the continuation of 
the situation precipitated by the unilateral declaration of independence 
would constitute a threat to the peace within the meaning of the Charter.* 

Attempts to break the oil embargo, in early April of 1966, moved the 
Security Council to decide that the situation constituted a threat to 
the peace, to call upon the Portuguese Government not to facilitate 
the transshipment of oil to Rhodesia, and to authorize the United King- 
dom to use force, if necessary, to prevent the oil from reaching Beira, 
Mozambique, whence it could be transshipped by pipeline to Rhodesia.** 
The Security Council consolidated and retooled its prior decisions in regard 
to Rhodesia in December, 1966. At that time it decided again that the . 
situation in Rhodesia constituted a threat to the peace and initiated 
mandatory economic sanctions. 

It is, as yet, impossible to determine the effects which have been generated 
by the United Nations measures. Reliable statistics from within Rhodesia 
are not available. The sanctions have obviously taken a toll, but there is 


12 Res. 2022 (XX), Nov. 5, 1965; 60 AJL. 922 (1966). 

13 For the text of the Declaration, see 5 Int. Legal Materials 230-231 (1966). 
1 Res. 2024 (XX), Nov. 11, 1965; 60 AJL. 924 (1966). 

16 Res. 217 (1965), Nov. 20, 1965; 60 A.J.I.L. 924 (1966). 

16 Res. 221 (1966), April 9, 1966; 60 A.J.I.L. 925 (1966). 

1? Res, 232 (1966), Dec. 16, 1966; 61 A.J.I.L. 654 (1967). 
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` little indication that they have affected elite perspectives. The Smith 
regime, representative of, at most, 6% of the population, continues to 
exercise effective control and pursue its questioned practices within 
Rhodesia. Internal public order has taken on an increasingly authoritarian 
and racist character,’® besering out post hoc the worst fears expressed in 
the United Nations since 1962. 


18 For a recent report, see Fellows, ‘‘Rhodesia Regime is Standing Firm,” New 
York Times, July 23, 1967, p. 14, col. 3. For a more general consideration, see 
Galtung, ‘‘On the Effeets of International Economie Sanctions, with Examples from 
the Case of Rhodesia,’’? 19 World Politics 2 (1967); and Hoffman, ‘‘The Functions 
of Economic Sanctions: A Comparative Analysis,’?? 1967 J. Peace Research 140. 

19 A detailed súrvey of Rhodesian enactments, as reported in the Western press, 
is beyord the scope of this article. See, generally, New York Times, Jan. 17, 1965, 
p- 3, col. 2; March 23, p. 14, col. 5; April 13, p. 8, eol. 7; Max 27, p. 6, col. 7; 
May 28, p. 2, col. 5; May 29, p. 8, col. 8; June 2, p. 6, col. 1; July 15, p. 19, col. 8; 
Oct. 24, p. 7, col. 1; Oct. 28, p. 1, col. 5; Nov. 6, p. 1, col. 6; Nov. 7, p. 1, col. 2; 
Nov. 12, p. 1, col. 8; Nov. 17, p. 1, col. 5; Nov. 19, p. 1, col. 5; Nov. 23, p. 1, col. 1. 
See alsc Special Committee on the Situation with regard to the Implementation of 
the Declaration on the Granting of Independence to Colonial Countries and People 
(1965) (A/5800/Rev. 1; A/6000/Rev. 1). For more detailed and even more dis- 
quieting surveys, see Leys, ‘‘The Growth of Police Powers and the 1959 Emergencies,’ 
in Leys and Pratt, A New Deal in Central Africa 131 (1960); Hasson, ‘‘Rhodesia—A 
Police State?’’ 22 The World Today 181 (1966). 

An accurate grasp of the effects of the Rhodesian system upon the majority of the 
populaticn can only be gained by relation of legislation to context: ‘f... a misleading 
impression might be obtained from superficial study of Southern Rhodesia legislation, 
which largely avoids reference to race... .’’ Palley, op. cit. note 2 above, at vii. 
Thus, for example, the constitutional system of enfranchisement, based largely on 
wealth criteria, ean only be understood in light of the Land Apportionment Act of 
1943, under which half of the best land was allocated for white use, i.e. for less 
than six percent of the population. Industry is controlled by the whites and the 
African worker recsives one-twelfth the wage which a European receives for the 
same work. Keatley, The Politics of Partnership (1963). Application of the Preven- 
tive Detention Act of 1959, che Vagrancy Act and the notorious Law and Order 
(Maintenance) Act of 1960 have had enormously deprivatory effects upon the 
black population in almost all sectors of internal public order. Perhaps the most 
significant indicator of the increasing authoritarian character of the Rhodesian 
regime has been the effective diminution of the power of the courts, particularly in 
view of their supervisory rôle in regard to human rights matters, as envisaged in 
the Conatitution of 1961. In Central African Examiner (Pvt) Ltd. v. Howman and 
Others NN.O., the earliest test of the legality of the rebel regime, counsel for one 
of the government ministries warned the court that ‘‘certain dire consequences 
might overtake the court if it ‘took sides’ in what amounted to a political struggle 
between British and Rhodesian governments’’; the court in that case refused to 
be intimidated. 1965(2) S.A. T. (R.) at 14, quoted in Palley, ‘‘The Judicial Process: 
U.D.I. end the Southern Rhodesian Judiciary,’? 30 Modern Law Review 263, 269, 
270 (1967). But in the recent cases of Madzimbamuto v. Lardner-Burke N.O. and 
Others, and Baron v. Ayre N.O. and Others, Judgment No. GD/CIV/23/66, discussed 
in Palley, op. cit. passim, the Rhodesian court, avoiding direct rulings on the legitimacy 
of the local regime, upheld the lawfulness of the Emergency Powers (Maintenance of 
Law and Order) Regulations in regard to the detention of opponents of the 
authorities, despite the fact that such measures would probably have been materially 
unlawful in the pre-U.D.I. period. For a comprehensive critique of the decision, see 
Welsh, ‘‘The Constitutional Case in Southern Rhodesia,’’ 83 Law Quarterly Review 
64 (1967). ° 
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One of the few heartening aspects of the Rhodesian affair has been the 
extent to which international law has been invoked by both public and 
private opinion leaders and appraisers in support of their positions.” 
Such invocation is a modest index of the potential effective power which 
global elites perceive in the symbols of international authority, and could 
pro futuro strengthen and extend the authority of international law. If, 
however, international law is to develop in patterns consonant with the 
needs of a world public order of human dignity, it is vital that all 
such public invocations be subjected to critical appraisal. Though a com- 
prehensive treatment of the many knotty legal problems of the Rhodesian 
case must be beyond the scope of this inquiry, it may be possible to place 
in appropriate perspective certain arguments against the lawfulness of 
the United Nations’ action which touch upon basic constitutive compe- 
tences and policies and whose importance extends much beyond the 
particular case. 

The principal arguments which have been made against the lawfulness 
of the United Nations’ action, though quite allusive and diffuse in most 
of their formulations, may be generalized as relating, first, to the sub- 
stantive merits of the Security Council’s finding of ‘‘a threat to the peace’’ 
in the Rhodesian situation and, secondly, to the conformity of the Security 
Council’s action to certain basic constitutive policies of the United Nations. 
We propose to examine each of these two sets of arguments seriatim. 


I 


The basic substantive argument which has been lodged against the 
legality of the United Nations’ Rhodesian action is that the activities 
of the white regime in Rhodesia cannot be appropriately characterized as 
constituting ‘‘a threat to the peace’’ within the meaning of the Charter. 
Hence, no matter how reprehensible white Rhodesian behavior may be, 
the basic contingency for the United Nations’ measures is absent. Three 
contentions have been adduced in support of this argument: that the 
activities of the Rhodesian authorities contain no element of aggression ;? 


20 English criticism of the Security Council’s action is presented and ably appraised 
in Higgins, ‘‘International Law, Rhodesia and the U.N.,’’? 23 The World Today 94 
(1967); among the American appraisals which have treated the matter in scholarly 
fashion, see Goldberg, ‘‘International Law in the United Nations,’’ 1966 Proceedings, 
American Association of Law Schools, Pt. II, pp. 86, 91; Center for International 
Studies Policy Paper: Studies in the Theory and Structure of Peaceful Change: 
Policy Paper on the Legality of Mandatory Sanctions by the United Nations 
against Rhodesia (1967, Franck and Sohn); Rabinowitz, ‘U.N. Application of 
Selective, Mandatory Sanctions Against Rhodesia: A Brief Legal and Political 
Analysis,’? 7 Va. J. Int. Law 147 (1967); Fenwick, ‘‘When is There a Threat to 
Peace?—Rhodesia,’’ 61 A.J.I.L. 661 (1967); Marshall, Crisis over Rhodesia (1967). 

On April 12, 1967, Representative Ashbrook submitted a list of over 45 American 
newspapers which ‘‘have seen fit to criticize either the stand of the United States 
or the root of the problem, the mandatory United Nations sanctions.’’ Cong. Rec., 
House, April 12, 1967, H 4009. 

21 Thus, Representative Selden of Alabama: ‘‘But what international crime has 
Rhodesif committed? Whose borders hag Rhodesia invaded? What section of the s 
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that the activities of such authorities are wholly lawful under generally 
accepted international law;?? and that, in any case, all such activities 
transpire within the geographic bounds of Rhodesia.” A careful ap- 
praisal of the relevant policies and of the facts of the case will, however, 
indicate that the Charter provisions have been misunderstood and that, 
in the absence of an appropriate understanding of the relevant basic 
policies, the factual elements have not been properly appreciated. 

For the better securing of the most fundamental Charter purpose of 
maintaining ‘‘international peace and security,’’ the framers of the United 
Nations Charter deliberately conferred upon the Security Council, in 
the provisions of Chapter VII, a very broad competence both to ‘‘deter- 
mine the existence of any threat to the peace, breach of the peace, or act 
of aggression’ and to decide upon what measures should be taken to 
‘maintain or restore international peace and security.’’** Thus, the 
Conference Committee which drafted these provisions reported, in answer 


charter of the United Nations has this small African nation violated? On what 
basis does Great Britain argue that Rhodesia has become a threat to the peace?’’ 
Cong. Rec., House, April 12, 1967, H 4029. i 

On the same day, Representative Gurney of Florida asked rhetorically: ‘‘Whose 
peace is Rhodesia breaching besides Harold Wilson’s?’’ Ibid., at H 4035. See also 
the remarks of Congressman Bray of Indiana, ibid, at 4031. See also Kilpatrick, 
‘*Rhodesia and U.N. Charter,’? The Plain Dealer, Jan. 5, 1967; editorial in the Wash- 
ington Post, Dec. 9, 1966, p; A 20, col. 2; letter to the Washington Post, entitled 
‘* Acheson on Rhodesia,’’? Dec. 11, 1966, p. E 6, cols. 5-6. 

22 Acheson, loc. cit. note 21 above. The Washington Post, speaking editorially, 
had characterized the acts of the white minority as ‘‘transgressions.’’ Former Secre- 
tary of State Acheson responded: ‘‘But you bother me when you speak of ‘the 
white minority’s transgressions.’ Transgressions against what? What international 
obligations have they violated???’ On April 12, 1967, Congressman Bray of Indiana 
asked on the floor of the House: ‘‘ Just what has Rhodesia done? It has not sup- 
ported a worldwide conspiracy of espionage and subversion. Its armies are not poised 
for an attack on its neighbors. It has not given support to or encouraged guerrilla 
warfare in Africa or anywhere else. It has threatened no one, and wants nothing 
more than acceptance into the community of nations as an independent state, ready 
and willing to live in peace and honor its international obligations.’’ Cong. Ree., 
House, April 12, 1967, H 4031. 

23 See the remarks of Congressman Selden, loc. cit. note 21 above. ‘‘The white 
minority’s transgressions have oceurred within the boundaries of one country .. .’’; 
the Washington Post, loc. cit. note 21 above; on Dec. 14, 1966, the Washington 
Post raturned to this point: ‘‘they (sanctions) amount to interference in the 
domestic affairs of another country merely because of the form of government prac- 
ticed there.’’ ‘f. . . whatever the, Rhodesians have done has been wholly within 
their own country ...’’ Acheson, loc. cit. note 21 above, 

24 Art. 24(1) of the Charter provides: ‘‘In order to ensure prompt and effective 
action by the United Nations, its Members confer on the Security Council primary 
responsibility for the maintenance of international peace and security, and agree 
that in carrying out its duties under this responsibility the Security Council acts on 
their behalf.’’ Art. 39, which introduces Chapter VII of the Charter—Action with 
Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression— 
provides, in its entirety, that: ‘*The Security Council shall determine the existence 
of any threat to the peace, breach of the peace, or act of aggression and shall make 
recommendations, or decide what measures shall be taken in accordance with Art- 
icles 41 and 42, to maintain or restore international peace and security.’? °. 
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to proposed amendments for advance specification, that it had been de- 
cided ‘‘to leave to the Council the entire decision as to what constitutes 
a threat to the peace, a breach of the peace, or an act of aggression,’’ ** 
and a comparable discretion in the choice of measures for maintaining 
or restoring peace and security was written into the very words of the 
relevant sections of Chapter VII.”¢ 

The thought which moved the framers, in rejecting all proposed defini- 
tions of the key terms ‘‘threat to the peace,’’ ‘‘breach of the peace’’ 
and ‘‘act of aggression,’ was that, for effective discharge of the very 
difficult and delicate task being imposed upon it, the Security Council 
should be accorded a large freedom to make ad hoc determinations after 
a full, contextual examination of the peculiar features of each specific 
situation of threat or coercion. The facts which might in the future 
endanger international peace and security coul be infinitely various, with 
the significance of any particular feature of the context being a function 
of many other features, and the measures which might best promote the 
establishment and maintenance of peace and security in any specific 
situation could require careful tailoring to fit the unique requirements 
of that situation.2”7 The course of subsequent events has clearly demon- 
strated the wisdom of this view, and few voices have been heard to sug- 
gest that the broad discretion of the Security Council could'rationally be 
curtailed. 

Similarly, it was clearly within the expectations of both the framers 
and the general community that action by the Security Council might 
have to be anticipatory and was not required to await the full consumma- 
tion of disaster. Thus, the competence accorded to the Council in Article 
39 relates not merely to perfected ‘‘breaches of the peace’’ and ‘‘acts of 
aggression” but explicitly extends also to the prevention and removal of 


2512 U.N.C.I.0. Does. 505. ' 

26 Thus, Art. 40 authorizes the Council, ‘‘in order to prevent an aggravation of 
the situation,’’ to ‘‘call upon the parties concerned to comply with such provisional 
measures as it deems necessary or desirable.’’ Art. 41 authorizes the Council to 
take ‘‘measures not involving the use of armed force io give effect to its decisions,’’ 
and Art. 42 provides that ‘‘Should the Security Council consider that measures pro- 
vided for in Article 41 would be inadequate or have proved to be inadequate, it may 
take such action by air, sea, or land forces as may be necessary to maintain or restore 
international peace and security.’’ Although Art. 42 does not limit the coercive 
modalities to which the Security Council may resort, it specifically cites ‘‘demonstra- 
tions’? and ‘‘blockades and other operations’? as lawful. 

27 Thus, in the Greek frontier incidents of 1947, the Council resolved that sup- 
porting armed bands in crossing into another state should be characterized ‘‘as a threat 
to the peace within the meaning of the Charter of the United Nations.’’ But 
the Council qualified this communication as being only a point of view and reserved 
for itself the necessity of determining whether the future occurrence of such a case 
would, in fact, constitute a threat to the peace. Security Council, 2nd Year, 
Official Records, No. 66, 170th meeting, pp. 1604, 1€12. For a general evaluation, 
see 2 Repertory of Practice of United Nations Organs 354-356 (1955). Comparable 
reticence to limit itself to a rigid position in the future characterized the Council’s 
response to Syrian-Israeli clashes in January, 1956. 1 Repertory of Practice of United 
Nations Organs, Supp., Vol. 1, p. 380 (1958). 
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‘threats to the peace.’’*® Even the inherited customary international 
law of self-defense, which authorizes states confronted with an imminent 
threat to their territorial integrity or political independence to employ 
the military instrument, does not require target states to remain im- 
mobilized, in the posture of sitting ducks, for a first blow.*® It could 
not be expected that basic constitutional policies would impose more 
rigid requirements upon the organized general community as a prerequisite 
to the employment of a wide range of sanctioning measures. On the 
contrary, the potentialities that inhere in a ‘‘poliey of prevention” and 
of appropriate sanctioning measures to secure such a policy have come 
to be widely accepted.*° 
It may require emphasis, further, that, as the legislative history of 
Article 39 anticipates and subsequent practice confirnis, the Security 
Council is authorized to find a ‘‘threat to the peace” in a specific situation 
without an allocation of blame or fault to any of the parties. The 
finding of a ‘‘threat to the peace” is a factual determination cnly, though 
an indispensable procedure for establishing the authoritative base for 
sanctioning measures. When peace is threatened, the function of the 
United Nations is to restore peace and its necessary supporting con- 
ditions as quickly and as economically as possible. In this age of in- 
stant Armageddon, small solace could be gained from a realization that 
civilization was destroyed for ‘‘good’’ and not ‘‘evil’’? reasons. Fiat 
justitia pereat mundus is not the principal underpinning of Article 39. 
The determinations of ‘‘threats to the peace’’ which have been made in 
the past have related to highly diversified fact complexes, but have, 
significantly, not hitherto sought to impute responsibility to a particular 
state. The invariable formulation has been that a ‘‘situation’’ con- 
stitutes a threat to the peace.*t Commenting upon identical ‘anguage in 
a related provision of the Charter, the International Court otserved that 
the Charter 
... Speak(s) of ‘‘situations’’ as well as disputes, and it must lie 


within the power of the Security Council to police a situation even 
though it does not resort to enforcement action against a State.*? 

28 Attention should also be given to the two terms, employed in Art. 39, signifying 
the dual objectives of the Council, operating under Chap. VII: measures may be 
taken ‘‘to maintain or restore. . . .’’ While ‘‘restore’’ clearly refers to remedial 
action subsequent to a perfected breach of the peace, ‘‘maintain’’ rafers to pre- 
liminary action aimed at removing or forestalling an imminent threat to the 
peace which has not yet materialized into a ‘‘breach.’’ 

29 Cf. McDougal and Feliciano, Law and Minimum World Public Order 192-193, 
footnote 164 (1961). 

80 See Hammarskjöld, ‘‘The United Nations and Preventive Acticn,’’? Press Con- 
ference, Feb. 27, 1956, in Hammarskjöld, Servant of Peace 133-135 (19€2). 

31 This past practice is not, of course, indicative of a constitutional incapacity on 
the part of the Security Council to identify the party responsible for breaching the 
peace or creating a threat to the peace. The point to be emphasized is that the 
Council, in exercising its powers under Chap. VII, is concerned primarily with main- 
taining or restoring the peace and only secondarily with determining who is responsible 
for the crisis. Les a 

82 Certain Expenses of the United Nations (Article 17, paragraph 2 of the Charter), 
[1962] I.C.J. Rep. 151, 167; 56 A.J.I.L. 1053 (1962). 
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Indeed, in a critical moment when humanity might rapidly approach 
the point of nuclear immolation, the question of who was responsible 
would be neither a relevant nor an intelligent consideration for those 
charged with avoiding irretrievable disaster. 

It is not intended, however, to suggest that the broad competence 
accorded the Security Council to make determinations of ‘‘threats to 
the peace’’ is absolute, without limit or safeguard. The appropriate ex- 
ercise of such competence must of course require an evaluation of any 
alleged ‘‘threat’’ in its relevant context and the relation of such chal- 
lenged activity to the major Charter purpose of maintaining international 
peace and security; and the Charter, like other constitutions which 
confer broad competences for action, establishes certain important pro- 
cedural safeguards against arbitrary and spurious decisions. The expecta- 
tions of the general community about the requirements and consequences 
of an appropriate decision by the Security Council are indicated in a 
dictum of the International Court of Justice in the Certain Expenses case: 


The primary place ascribed to international peace and security is 
natural, since the fulfilment of the other purposes will be dependent 
upon the attainment of that basic condition. These purposes are 
broad indzed, but neither they nor the powers conferred to effectuate 
them are unlimited. Save as they have entrusted the Organization 
with the attainment of these common ends, the Member States retain 
their freedom of action. But when the Organization takes action 
which warrants the assertion that it was appropriate for the fulfil- 
ment of one of the stated purposes of the United Nations, the presump- 
tion is that such action is not ultra vires the Organization.** 


The procedural safeguards established by the Charter are incorporated 
in the voting procedures prescribed for the Security Council, which re- 
quire the concurring votes of the permanent members and a special 
majority of all members.” The probabilities of arbitrary or spurious 
decisions escaping these procedures would not appear great.3* 


83 Thus, Art. 24 of the Charter, after conferring on the Security Council ‘‘ primary 
responsibility fcr the maintenance of international peace and security,’’ continues 
in its second paragraph: ‘‘In discharging these duties the Security Council shall 
act in acecordanze with the Purposes and Principles of the United Nations. The 
specific powers granted to the Security Council for the discharge of these duties 
are laid down in Chapters VI, VII, VIII and XII.” 

34 [1962] I.C.J. Rep. 151, 168. 

85 Charter, Art. 27(3). Portugal and South Africa have criticized the Security 
Council’s decision on the ground that all permanent members did not affirmatively 
concur (the U.S.S.R. and France abstained). A number of other commentators have 
challenged the legality of the decision in this respect. Any lingering questions re- 
garding the lawfulness of Council practice in this regard are dispelled in Stavropoulos, 
‘*The Practice of Voluntary Abstentions by Permanent Members of the Security 
Council under Article 27, Paragraph 8, of the Charter of the United WNations,’’ 
61 A.J.I.L. 737 (1967). See also Higgins: f‘... as early as 1947 ... the Security 
Council was required to decide whether the expression ‘including the concurring votes 
of the Permanent Members’ meant their affirmative votes: or whether abstention, 
though cot casting a negative vote, could be taken to mean ‘concurrence’, It was 
then decided, and has since been confirmed on some 107 separate occasions that. I 
am aware of, that the Permanent Members shall be deemed ‘to concur’ if they 
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The important criticisms of the Rhodesian Resolution, as we have noted 
` above, relate more to the relevant substantive criteria than to the pro- 
cedures by which the decision was taken. Indeed, it would not appear 
that any plausible question could be raised about the conformity of the de- 
cision to the stipulated Charter procedures. For demonstrating that the 
decision is, in its substantive merits, no less in accord with the basie 
policies established by the Charter, the most economic mode of exposition 
will be by way of explicit answer to each of the specific contentions which 
have been urged against the lawfulness of the decision. 

The first argument against the lawfulness of the decisior. is that the 
actions of the white Rhodesians contain no element of aggression: ‘‘. 
whatever the Rhodesians have done has been wholly within their own 
country and contains no element of aggression.’’*? Article 39 does not, 
however, require ‘‘aggression’’ as a constituent element of a threat to 
the major inclusive concern. This is not to imply that an act of ag- 
gression cannot constitute or precipitate a threat to, or breach of, interna- 
tional peace. The point is that it is not necessary, in order to support a 
finding of a threat to the peace, that some act of overt aggression should 
have actually been committed.*® The aggression argument is thus ir- 
relevant to the determination of a ‘‘threat’’ under Article 39 of the 
Charter. 

Yet, it must be added that Rhodesian action does involve elements of 
aggression in the most comprehensive, relevant sense. Th2 seizure of 
control of territory which all states of the world recognize to be under 
the sovereignty of the United Kingdom, accomplished contrary to the de- 
sires both of the United Kingdom and the indigenous populetion of that 
territory, could be appropriately characterized as an act of aggression 
against the United Kingdom. Moreover, the promulgation and applica- 
tion of policies of racism in a context as volatile as that of Ehodesia and 


abstain. If they wish to prevent the passage of a resolution, they may do so by 
casting a negative vote.’’? Higgins, ‘‘International Law, Rhodesia ard the U.N.,’’ 
23 The World Today 94, 97 (1967). 

36 It is for this reason that, in an effort to establish the utmost finality obtainable 
through procedural criteria, the Charter makes no provision for appeal from a decision 
by the Security Council and prescribes in Article 25 that all Members are obligated 
to accept and carry out the decisions of the Council. . 

87 Acheson, The Washington Post, loc. cit. note 21 above. For comparable state- 
ments, see note 19 above. 

38 At the U.N. Conference on International Organization it was suggested, in regard 
to Art. 1(1), that the terms ‘‘other breaches of the peace’’ followirg mention of 
“aggression”? be struck as redundant. The suggestion was rejected: ‘‘... there 
may be breaches of the peace other than those qualified by present connotation as 
aggression and the subcommittee decided to keep ‘‘other breaches of the peace?’ 
as an all-inclusive term which implies the use of any means of coercion or undue 
external influence ...’? U.N.C.LO. Doe. 723, I/1/A/19, p. 8, Report of the Rap- 
porteur, Subcommittee 1/a to Committee I/1. 

239 Thus a leading commentator criticizes the Charter formulation for redundancy, ' 
fí The express mentioning of ‘acts of aggression’ is superfluous since these acts are 
ineluded in the concept, ‘breaches of the peace’.’? Kelsen, The Law of the, United 
Nations 14 (1950). 


` 
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South Central Africa must give rise to expectations of violence and con- 
stitute, if not aggression of the classic type, at least the creation of cir- 
cumstances under which states have been customarily regarded as justified 
in unilaterally resorting to the coercive strategies of humanitarian inter- 
vention. Hence, even if aggression were a constituent element of a 
threat to the peace, which as demonstrated it is not, the actions of the 
Rhodesian elites could supply the contingency for United Nations action. 

The second argument against the lawfulness of the Security Council 
decision is that the activities of the Rhodesian elites have been entirely in 
accord with international law.*t One compelling answer is that the 
Charter does not require a violation of international law in any sense 
other than the constitution of a threat to the peace. In point of fact, 
however, the list of indictmenis of Rhodesian transgressions against inter- 
national law is alarmingly long. As far as conventional inter- 
national law is concerned, the Rhodesian authorities have repudiated a 
number of Security Council decisions,*? which, under Article 25 of the 
Charter, are binding upon all Member States ** and which, according to 
Article 2(6), may be applied to non-members ‘‘so far as may be necessary 
for the maintenance of international peace and security.’’** They have 
also repudiated the human rights provisions of the Charter,*® as authori- 


406 Moore, International Law Digest 347-367 (1906); Lauterpacht, International 
Law and Human Rights 120 ff. (1950); Murty, Propaganda and World Publie Order: 
The Legal Regulation of the Ideological Instrument of Coercion 83, footnote 16 (1968). 

“The Internetional Law of the Future,’’ 399 International Conciliation 268; 38 
A.J.I.L. Supp. 55 (1944), provides: ‘‘Hach state has a legal duty to see that 
conditions prevailing within its own territory do not menace international peace 
and order, and to this end it must treat its owr population in a way which will 
not violate the dictates of humanity and justice or shock the conscience of mankind.’’ 

41 It should require. no emphasis that the suggestion that the Rhodesian elites are 
acting in contravention of basie policies of international law carries no implication 
that they may be appropriately regarded as a state. The notion that only states 
may violate intarnational law is no longer accepted as even a half-truth; and the 
fact that a rebelling group acts in contravention of the basie policies of international 
law is but another good reason for denying it the benefits of statehood. 

42 Res. 221 (1966), April 9, 1966; Res. 232 (1966), Dec. 16, 1966, cited notes 
16 and 17 above. 

43 Art. 25 provides: ‘‘The Members of the United Nations agree to accept and 
carry out the decisions of the Security Council in accordance with the present Charter.’’ 

44 Even if it should be assumed, contrary to fact, that Rhodesia is a new state, 
Art. 2(6) provides: ‘‘The Organization shall ensure that states which are not Mem- 
bers of the United Nations act in accordance with these principles so far as may be 
necessary for the maintenance of international peace and security.’? On the innova- 
tive character of the provision, see Goodrich and Hambro, Charter of the United 
Nations: Commantary and Documents 108-109 (2d rev. ed., 1949), and, more generally, 
Kelsen, Peace through Law 38 (1944). Consider, in this regard, the relevance, in 
converse application, of the I.C.J.’s cictum in the Reparations case, [1949] I.C.J. 
Rep. 174: ‘f... the vast majority of the members of the international community, 
had the power, in conformity with international law, to bring into being an entity 
possessing objective international personality, and not merely personality recognized 
by them alone ...’’ Ibid. at 185; 43 A.J.I.L. 589 at 598 (1949). 

48 Se Preamble, Art. 1(2), (3), Art. 13(1) (b), Arts. 55 and 56, Art. 62, Art. 73. 
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tatively interpreted by the competent U.N. organs, and the prescriptions of 
the increasingly authoritative Universal Declaration.** As far as inter- 
national customary law is concerred, they have violated the more tra- 
ditional human rights policies in a degree which, as we have moted, would 
have in the past served to justify ‘‘humanitarian intervention’’ by indi- 
vidual nation states.“ It scarcely need be added that cireumscances which 
would justify coercive action undertaken unilaterally by one state must 
surely be regarded as sufficient to justify organized international action. 
As far as ‘‘general principles” are concerned, the Rhodesian elites have 
violated the principle of good faith by failing to make effective the as- 
surances which they gave the United Kingdom at various times for just 
treatment of the African population. The act of unilateral declaration of 
independence and the subsequent internal legislation violated, as will be © 
documented below,* the principle cf self-determination in relation to the 
great bulk of the Rhodesian people, as well as British sovereigaty. In the 
most fundamental sense, the assertion of independence at a time and by 
means which the authoritative organs of the international community had 
decided would precipitate a threat to the peace of the surrourding region 
and the world was an act of irresponsibility in violation of the most basic 
policies of the Charter for the maintenance of international order. 

The final argument of the critics of the Security Council decision is 
that, even if the acts of the white Rhodesians are unlawful, they are in- 
sulated from international concern by virtue of the fact that they occur 
only within Rhodesia and affect no one else. This bald contention that the 
actions of the white Rhodesians occur only within the territorie] bounds of 
Rhodesia is factually incorrect. In the contemporary intens2ly interde- 
pendent world, peoples interact not merely through the modalities of 
collaborative or combative operations but also through shared sabjectivities 
—not merely through the physical movements of goods and services or 
exercises with armaments, but also through communications in which they 
simply take each other into account. The peoples in one territorial com- 
munity may realistically regard themselves as being affected by activities 
in another territorial community, though no goods or people cross any 
boundaries. Much more important than the physical movements are the 
communications which peoples make to each other.*® In the ease of Rho- 
desia, the other peoples of Africa have regarded themselves as affected by 
the authoritarian and racist policies of the Rhodesian elites. In the con- 
text of a world opinion which since World War II has come increasingly 
to recognize the intimate interdependence of the maintenance: cf minimum 
human rights and international peace and security,®° it would certainly not 
be easy to demonstrate to these peoples that their expectations of grievous 

46 General Assembly Res. 217 (III), Dec. 10, 1948; 43 A.J.LL. Supp. 127 (1949). 

47See note 40 above. 48 See below at p. 17. 

49 For more comprehensive consideration of this aspect of interactior, s2e MeDougal, 
Lasswell and Reisman, ‘‘The World Constitutive Process of Authoritative Decision,’’ 
19 Journal of Legal Education 253, 254 (1967). 

50 The intimate nexus between human rights and minimum world orčer is clearly 
articulated in Art. 55 of the Charter: ‘‘With a view te the creation of conditions 
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injury from the Rhodesian model are ill-founded. It has been too often 
confirmed that practices of indignity and strife which begin as internal in 
physical manifestation in a single community quickly and easily spread to 
other communities and become international. 

It may thus be concluded that the criticisms of the Security Council 
decision about Rhodesia in terms of its substantive merits are quite without 
merit. The determination of ‘‘aggression’’ is not a necessary contingency 
to the imposition of sanctions under Article 39, though in fact the activities 
of the Rhodesian elites would appear to contain elements of aggression. 
The activities of the Rhodesian elites have not, as alleged, been lawful under 
international law, but have, to the contrary, been in breach of a variety 
of fundamental international norms. The ascription of a complete in- 
ternality to the Rhodesian activities is visibly incorrect and, even if it were 
correct, could not, as will be demonstrated below, establish an immunity 
from the application of Article 39." The decision of the Security Council 
would appear, in sum, entirely. appropriate in its relation of the specific 
situation before it to the basic substantive criteria both of the Charter and 
of customary international law. 


II 


The arguments relating to basic constitutive limitations which are 
alleged to preclude the United Nations from lawfully acting in the Rho- 
desian case invoke the principle of domestic jurisdiction and the right of 
self-determination. The activities of the white Rhodesian minority are, it 
is argued, essentially within their domestic jurisdiction and hence insulated 
from the appraisal and supervision of authoritative international pro- 
cesses"? The unilateral declaration of independence by the white elites 
constitutes, it is claimed, an exercise of self-determination; by seeking to 
suppress this action, the United Nations is, itself, acting against a funda- 
mental postulate of contemporary international law.*? 





of stability and well-being which are necessary for peaceful and friendly relations ` 
among nations based on respect for the principle of equal rights and self-determina- 
tion of peoples, the United Nations shall promote: 

a. higher standards of living, full employment, and conditions of economic and 

social progress and development; 

b. solutions of international economic, social, health, and related problems; and 

international cultural and educational cooperation; and 

c. universal respect for, and observance of, human rights and fundamental free- 

doms for all without distinction as to race, sex, language, or religion.’’ 
(Italics supplied.) 

51 See below at p. 14. 

52 Thus, the Washington Post, loc. cit. note 21 above, states that ‘‘The white 
minority’s transgressions have occurred within the boundaries of one country .. .’’; 
see also idem, Dec. 14, 1966, to the same effect; see Acheson, loc. cit. note 21 above. 
See also Kilpatrick, loc. cit. note 21 above, and the statements of Congressmen cited 
at notes 20 and 21. 

53 The harshest criticism leveled on this ground has come from the pen of the 
Ameriean columnist, James J. Kilpatrick (loc. cit. note 21 above). Commenting upon 
a S&tafement by Ambassador Goldberg, Kilpatrick wrote: ‘‘ ‘The Security Council’s 
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The short and conclusive answer to the argument in terms of domestic 
jurisdiction is that, once certain activities constitute a threat to interna- 
tional peace and security, they cease to be, if ever they were, ‘‘matters 
essentially within the domestic jurisdiction” of a state.*4 Still further, 
even if such activities should be thought by some unspecified criteria to 
remain within the compass of domestic jurisdiction, the very words of the 
Charter clause, Article 2(7), which created the vague and elusive limitation 
upon the organization’s competence,® explicitly provide in a well-known 
exception that ‘‘this principle [that of domestic jurisdiction] shall not 
prejudice the application of enforcement measures under Chapter VII.” 
The basic constitutional framework of an inclusive organization whose 
principal purpose is to maintain international peace and security could 
scarcely prescribe otherwise: if states were to be permitted to impede the 
organized community’s efforts to rectify situations by claims that activities, 
however threatening, are immune from inclusive concern because they are 
within domestic jurisdiction, the principal purpose for which the whole 
constitutive structure is established and maintained could be easily de- 
feated. 


action in imposing mandatory sanctions upon Rhodesia,’ said the ambassador, ‘does 
not flout the principle of self-determination.’ And this is because the white minority 
Rhodesian regime is not asserting the right of self-determination. It would appear 
to the mind of ordinary men, gifted with ordinary powers of reason, that it is 
immaterial what the white minority Rhoiesian regime asserts. The action of the 
Security Council either flouts, or it does not flout, regardless of any assertion in 
Salisbury.’’ 

54In this respect, the formal exception, in the final clause of Art. 2(7), to the 
operation of the principle of domestic jurisdiction is superfluous: if ‘‘the Security 
Council, acting under Chapter VII, decided upon enforcement action, it would be 
deciding that the matter threatened ixternational peace and security and therefore 
had already gone beyond the limits of domestic jurisdiction.’’ Higgins, The Develop- 
ment of International Law through the Political Organs of the United Nations 
87 (1963). Cf. Lauterpacht, International Law and Human Rights 177 (1950): ‘‘a 
matter is no longer essentially within the domestic jurisdiction of a State if it 
has become a matter of international concern to the extent of becoming an actual 
or potential danger to the peace of the world.’’ 

55‘¢*The words ‘domestic jurisdiction’ are neither possessed of any intrinsic or 
absolute meaning nor are they self-defining. Neither official pronouncement nor prac- 
tice of states has ever given them a very precise meaning for any purpose, much 
less of relevance to rational action about human rights in the contemporary world. 
Introduced into the Covenant of the League of Nations on the suggestion of 
American statesmen in the vain hope of appeasing isolationist sentiment, this 
‘mischievous phrase’ has, in the apt description of a distinguished critie [Brierly], 
become a ‘new eatchword’ or verbal ‘idol’ to serve the same old function that words 
like ‘sovereignty,’ ‘independence’ and ‘state equality’ have so long served. That 
function is much too often to put a stop to thought, to summarize conclusions reached 
on unexpressed or perhaps even unexamined or unconscious grounds, and to assert 
arbitrary refusal to negotiate or cooperate on problems regarded by other states as 
of common concern.’’ McDougal and Leighton, ‘‘The Rights of Man in the World 
Community: Constitutional Illusions Versus Rational Action,’’ 59 Yale Law J. 60, 
80-81 (1949); Brierly, ‘‘Matters of Domestic Jurisdiction,’’ 6 Brit. Yr. Bk. Int. Law 
8 (1925); Bentwich, ‘‘The Limits of the Domestic Jurisdiction of the State,” 
31 Grotius Society Transactions 59 (1945). oe 
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The invocetion of the principle of domestic jurisdiction in the Rhodesian 
context is, further, ultimately founded on a serious misunderstanding of the 
contemporary relation between human rights and matters of ‘‘international 
concern.’’ The point is that, even in the absence of a finding of a threat 
to the peace, the United Nations could have acquired a considerable compe- 
tence with respect to Rhodesia because of the systematic suppression of 
human rights practiced there.® The concept of domestic jurisdiction in 
international law has never been impermeable." Actions occurring within 
the territorial bounds of one state with palpable deprivatory effects upon 
others have always been subject to claim and decision on the international 
plane. There has scarcely ever been a case of major proportions in which 
the principle of domestic jurisdiction has not been invoked; where trans- 
national effects have been precipitated, the principle has rarely barred 
effective accommodations in accord with inclusive interest. Hence, do- 
mestie jurisdiction means little more than a general community concession 
of primary, but not exclusive, competence over matters arising and inti- 
mately concerned with aspects of the internal public order of states. 
Where such acts precipitate major inclusive deprivations, jurisdiction is 
internationalized and inclusive concern and measures become permissible. 

The important provision in Article 2(7) of the Charter **—that ‘‘this 
principle shall not prejudice the application of enforcement measures under 
Chapter VII’’—is only the most urgent example of the permeability of 
domestic jurisdiction to international supervision. Any matter originating 
in one state with deprivatory effects going beyond its borders may become 
a matter of international concern. The peoples of the world may regard 
it as a matter of international concern and their perspectives may, from 
the standpoint of an observer, be realistic. Recent decades have witnessed 
tremendous changes in the perception by peoples of their interdependences 
with respect to human rights and in their efforts to clarify and establish 
appropriate prescriptions and structures to take these interdependences 
into account. Under Articles 55 and 56 of the Charter, it is made basic 
constitutive prescription thet the minimum conditions of a dignified hu- 
man existence are to be realized and maintained by Member States by 


56‘¢, . . human rights and freedoms, having become the subject of a solemn 
international obligation and of one of the fundamental purposes of the Charter, are 
no longer a matter which is essentially within the domestic jurisdiction of the Members 
of the United Nations . . .’? Lauterpacht, International Law and Human Rights 
178 (1950). 

57 Tunis-Moroceco Nationality Decrees, P.C.I.J., Series B, No. 4 (1923). 

58 Art. 2(7) in conjunction with Art. 39 may be compared, in this regard, with its 
counterpart provision in the Covenant of the League of Nations. According to Art. 
15(8) of the Covenant, as authoritatively interpreted by the Permanent Court of 
International Justice, a determination of domestic jurisdiction, once made, would 
have precluded an international organization from participating in the resolution 
of a dispute, even if the dispute constituted an inclusive threat to the peace, The 
Pact of Bogota suffers from a similar rigidity, though it is redeemed by recourse avail- 
able to the Security Council in instances in which regional processes prove incapable 
of*futtictioning. 
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‘‘joint and separate action in cooperation with the Organization.” ®© The 
Universal Declaration of Human Rights ® has recommended to all peoples 
the enhanced protection of all the more fundamental rights of a free 
society and is becoming increasingly more authoritative through widespread 
acceptance in decision. Many different conventions for the protection of 
different particular rights have been drafted under United Nations 
auspices and have achieved varying degrees of promulgation end accept- 
ance.*+ The movement toward a system of enforcement by individual 
petition, though as yet in but primitive form, is only further corroboration 
of important progress in internationalizing concern for human rights. 

Thus, even were Rhodesia a state for United Nations purposes, and 
even were there no finding of a threat to the peace of major international 
proportions, the claim of ‘‘domestic jurisdiction’’ could not be invoked 
effectively to insulate the systematic deprivation of human rights in Rho- 
desia from the scrutiny and rebuke of ‘‘international concern.’’ ù 


59It is particularly significant that Art. 55 expressly notes the necessary nexus 
between the maintenance of human rights and ‘‘the creation of conditions of 
stability and well-being which are necessary for peaceful and friencly relations 
among nations... .’’ For further discussion, see McDougal and Leighton, loc. cit. 
note 55 above, and Lauterpacht, op. cit. note 56 above: ‘‘the correlation between 
peace and observance of fundamental human rights is now a generally recognized 
fact. The circumstance that the legal duty to respect fundamental himan rights 
has become part and parcel of the new international system upon which peace depends, 
adds emphasis to that intimate connexion.’’ Ibid. at 186. 

60 General Assembly Res. 217 (III), Dee. 10, 1948, cited note 46 above. 

61 Declaration on the Granting of Independence to Colonial Countries and Peoples, 
General Assembly Res. 1514 (XV), Dec. 14, 1960; Declaration on the Elimination of 
All Forms of Racial Discrimination, General Assembly Res. 1904 (XVIII), Nov. 20, 
1963; 58 A.J.LL. 1081 (1964); International Covenant on Civil and Political Rights, 
General Assembly Res. 2200 (XXI), Dec. 16, 1966, 61 A.J.I.L. 870 (1967). Of par- 
ticular relevance is the Convention on the Elimination of Racial Discrimination of 1965, 
60 A.J.I.L. 650 (1966), which now has more than sixty signatures and almost a score 
of ratifications. 

62 The initial setback in 1947, when the Commission on Human Rights severely 
limited the broad competence granted under Charter Art. 63 and reiterated in a 
Commission resolution in 1948, has not barred positive action: Report of Ist Sess. 
of Commission on Human Rights, E/259, pars. 21-23; Economie and Social Council 
Res. 75 (V). For documentation of the process by which this bar has been steadily 
eroded, see Statement by Dr. Egon Schwelb to the Conference of UNA-USA, 
New York, April, 1967. One recent example of erosion is in the Optional Protocol 
to the Proposed Covenant on Civil and Political Rights, 61 AJ... €87 (1967); 
4 U.N. Monthly Chronicle 69 (1967). 

63 Some critics have urged that there is a certain hypocrisy in the selectivity of 
the application of human rights policies. Human rights norms, it is argued, are 
sought to be applied in one sector of the world, yet violations are apparently ignored 
in others. A fundamental policy of democratic public order is, indesd, equality 
in the application of basic policies in comparable instances. Ideally, human rights 
should be vindicated, at once, everywhere—most especially when their violation creates 
threats to international peace. In a decentralized world ar2na, however, in which 
power is dispersed in many different ways, the application and fulfillment of basic 
human rights policies must be guided by the opportunities presented, or exigencies 
imposed, by context and by the potentialities of control. Rhodesia, from this per- 
spective, is more than an opportunity. Failure to act there might not merely fail’ to 
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It may, however, be noted in further demonstration of the irrelevance 
of ‘‘domestic jurisdiction’’ that the benefits of this allegedly saving limita- 
tion inhere only to states. The United Nations and its Members have 
decided, through authorized procedures, not to recognize the regime in 
Rhodesia as a state until it accommodates itself to the internal and ex- 
ternal demands for a genuine sharing of power, majority rule, and con- 
formity to the basic human rights principles of international law. The 
Security Council decided that a unilateral declaration of independence 
without pricr arrangement for these vital matters would, in the context of 
South Central Africa, constitute a threat to the peace. 

The recognition of a community as a state for some or all, purposes has 
long been regarded as largely within the discretionary competence of each 
pre-existing state, and there are no generally accepted criteria to compel 
a recognition which a state wishes to withhold. Competences which indi- 
vidual states may exercise separately, they may of course exercise jointly. 
Neither the United Nations as a collective organ nor any state of the world 
has recognized Rhodesia as a state. To argue, in spite of these facts, that 
the white authorities are entitled to the benefit of those international 
policies aimed at sustaining the political integrity of bona fide state mem- 
bers of the world community is at least modestly incongruous. 

The unilateral declaration of independence of November 11, 1965, by 
the Rhodesian elites was carefully calculated to animate the highly emotive 
symbols of self-determination.“” The right of self-determination is un- 
doubtedly an important feature of contemporary international law, though 
the exact content of the right, the criteria for its application, and the pro- 
cedures for a contextual examination of situations in which it is claimed 


fulfill contemporary policies in the inclusive promotion of human rights; it might, 
further, set back or undermine the whole United Nations program. In the most realistic 
sense, the impossibility of achieving perfection is scant justification for total inaction. 

64 Discussions of the status of Rhodesia have tended to oversimplify the entire 
problem of state establishment and recognition. In particular, the Smith government 
has been anxicus to demonstrate its de jure existence by reference to the demands which 
the organized community has made upon it, ineluding the operation of Article 39 of 
the Charter, and, at the same time, has insisted that the right to determine its 
objective existence is an inherent right. Some of the arguments which have been 
invoked are cləarly irrelevant. The Rhodesian Information Office in Washington, D.C., 
for example, in an undated response to an official statement by Ambassador Goldberg, 
reprinted in Cong. Rec. Appendix, Feb. 13, 1967, at A 607-609, cited cases of 
acceptability of Southern Rhodesia in certain organized arenas before Nov. 11, 1965, 
as purported indications of recognition of its status as a state. Whatever the ap- 
propriate indices of recognition, the behavior of other states supposedly indicative 
of tacit recognition is relevant only after Nov. 11, 1965. 

Both Rhodesian authorities and a number of American commentators have sought 
to derive state status from the facts of effective control. Yet states have never made 
recognition of statehood contingent upon control alone: they have always applied a 
series of interrelated eriteria requiring appraisal in terms of both authority and con- 
trol. It is significant that no state has recognized Rhodesia on the basis of these 
or any other criteria. 85 Res. 217 (1965). 

66 See [1949] I.C.J. Rep. 174, 185, cited in note 44 above. 

87 & Int. Legal Materials 230-231 (1966). 
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have, as yet, not been carefully delineated." The earlier experience with 
homogeneous ethnic and cultural groups is not wholly relevant, since re- 
cent decades have witnessed a noticeable shift in emphasis from ‘‘groups”’ 
and ‘‘peoples’’? to individual human rights and notions of Cemocracy. 
In particular, the precise rôle of the United Nations in supervising the 
conflicting claims of groups for self-determination and the regulation of 
minority guarantee provisions remain to be successfully determined.” 
The Trusteeship Council experience and the Cyprus case, are, however, 
firm expressions of authority for the proposition that conflicts of this sort 
are properly of international concern. 

Whatever the difficulties which continue to inhere in the clarification 
of appropriate policies about self-determination, the irrelevance of any 
such policies for protecting the claims of the Rhodesian elites would 
seem to be clear. Whether one invokes criteria related to the older notions 
of homogeneous ethnic and cultural groups or to the newer notions of 
individual human rights and democracy, and whether one investigates 
sociological, political, psychological or historical factors, by no stretch of 
the imagination can the actions and avowed and executed pol:tical pro- 
grams of the white Rhodesian minority -be characterized as genuine Rho- 
desian self-determination. It would be a travesty upon the most basic 
notion of ‘‘self-determination’’ to speak of it, in regard to a claim of 6% 
of a population against 94% of a population, when the goal of the claim 
is to gain absolute political control over the majority and to mairtain them 
in a state of secondary and powerless citizenship. It would be completely 
contrary to the very purposes for which the contemporary right of self- 
determination has been created to employ it to justify the systematic 
suppression of the human rights of the vast majority of the population for 
no other reason than to maintain the social, political, and economie 
superiorizy of a mere six percent of the occupants of the area. 


ir 


It must, accordingly, be concluded that the Security Council decision 
imposing mandatory sanctions in the Rhodesian situation, contrary to the 
vigorous criticisms which have been asserted of it, makes an ertirely ap- 
propriate relation of the facts before the Council to all the relevant basie 
communizy policies embodied in the United Nations Charter. In terms 
of substantive merits, the decision realistically recognizes that in the con- 
temporary world, international peace and security and the pratection of 
human rights are inescapably interdependent and that the impact of the 
flagrant deprivation of the most basic human rights of the greet mass of 
the people of a community cannot possibly stop short within the territorial 
boundaries in which the physical manifestations of such deprivations first 
occur. In terms of the constitutive limitations established by th2 Charter, 


88 For comprehensive treatment, see Mensah, Self-Determination under United Nations 
Auspices (Unpublished J.8.D. dissertation, Yale Law School, 1963). 
88 Ibid. at 282-324. 
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the fact that the situation in Rhodesia has been authoritatively found to 
constitute a threat to international peace makes irrelevant all conceptions 
of ‘domestic jurisdiction,’’ and the decision of the Council would not 
constitute an infringement of the domestie jurisdiction, properly con- 
ceived, of Rhodesia, even if Rhodesia were a state entitled to the benefit of 
the domestic jurisdiction doctrine. Similarly, so far from constituting a 
violation of the right to self-determination of the great mass of the Rho- 
desian people, the Security Council resolution is but the most recent 
expression of a general community concern to preserve that right for them. 

The present dispositions of effective power about the globe will, of 
course, make difficult the immediate securing of the long-term objectives 
of the United Nations action. Yet with respect to international govern- 
mental organizations, as with respect to the men who constitute them, one 
of the conditions of progress toward major objectives may be that authori- 
tative reach must sometimes exceed effective grasp. 
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I. INTRODUCTION ** 


The scope of this paper is limited to the study of Communist China’s 
attitude toward some important legal problems of the United Na-ions, such 
as its legal status, the binding force of its resolutions and the Chinese 
representation question. In regard to sources, this paper is based upon 
Communist China’s official statements, treaties, the record of its interna- 
tional practice and the views expressed by certain Communist Chinese 
writers. 

Any tentative conclusions derived from a study limited zo the above 
sources are necessarily less reliable guides to future state conduct than 


* On leave from the Faculty of Politieal Science, National Taiwan University, Taipei, 
Taiwan, Republic of China, The author wishes to express his sincere thanks to Pro- 
fessor Jerome A. Cohen of Harvard Law School for offering many valuable criticisms and 
arranging research support under funds provided by the United Statee Arms Control 
and Disarmament Agency. He is also grateful to Professor Louis B. Sohn of the same 
school for the experience and training received from taking his course on United Nations 
Law. The views expressed in this paper are exclusively those of the author. 

** The following abbreviations will be used in this paper: 


CB—Current Background (translations by the United States Consulate General, Hong 
Kong). 

CFYC--Cheng-fa yen-chiu (Studies in Political Science and Law) [Chinese] 
(Peking: China Political Science and Law Association). 

Documents—Chung-hua jen-min kung-ho tui-wai kuan-hsi wen-chien zhi (Collection 
of Documents Relating to the Foreign Relations of the People’s Republic of China) 
[Chinese] (Peking: Shih-chieh chih-shih ch’u-pan shé [World Knowledge Press]). 

KCWTYC—Kuo-chi wen-t’i yen chiu (Studies in International Problems) [Chinese] 
(Peking: Institute of International Relations of the Chinese Academy sf Sciences). 

People’s Daily—Jen-min jih-pao (the official newspaper of Communist China). 

SCOMP—Survey of China Mainland Press (translations by the United States Consulate 
General, Hong Kong). 

Treaties—Chung-hua jen-min kung-ho kuo wai-chiao-pu (ed.), churg-rua jen-min 
kung-ho kuo t’iao-yiieh chi (Ministry of Foreign Affairs of the People’s Republie of 
China (ed.), Collection of Treaties of the People’s Republic of China” [Chinese] 
(Peking: Fa-lii ch’u-pan shé [Law Press]). 

1¥For a study of political aspects of this subject, see Weng, ‘‘Commurist China’s 
Changing Attitudes Toward the United Nations,’? 21 International Ongarization 677 
(1967). oS 
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would be the case if there existed revealed patterns of behavior distilled 
from extensive past participation in international organizations. It is also 
readily apparent that Peking’s statements and attitudes are strongly 
colored by deep-seated resentment at having been barred for so long from 
participation in the United Nations. Regardless of their origin, such 
attitudes may nevertheless be solidly implanted and may well constitute 
the general pattern of ideas and standards which will govern Communist 
China’s future participation, if any, in the United Nations. 


2, THE GENERAL ATTITUDE 


The Chinese Communist Party went on record as early as April 24, 1945, 
in support of the establishment of the United Nations. Mao Tse-tung at 
that time stated’! 


In regard to the establishment of an institution to preserve interna- 
tional peace and security, the Chinese Communist Party completely 
approves of the proposals made at the Dumbarton Oaks Conference 
and the decision concerning this question made at the Crimea (Yalta) 
Conference. . . . The Chinese Communist Party has already sent its 
own representative [Tung Pi-wu] to join the Chinese delegation at the 
San Francisco Conference in order to express the will of the Chinese 
people.” 


Since its establishment on October 1, 1949, the Government of the 
People’s Republic of China has not only tried to ‘‘restore’’ its ‘‘legitimate 
position” in the United Nations but has also, until recently, frequently 
issued statements expressing firm support for the United Nations Charter.® 
Moreover, it has also cited the Charter with approval in a number of 
friendship treaties.* 


2‘*On the Coalition Government,’’ 3 Selected Works of Mao Tse-tung 255, 306 
(English version, Peking, 1965). 

8 E.g, Premizr Chou En-lai stated in his report on the Afro-Asian (Bandung) Con- 
ference to the Standing Committee of the National People’s Congress on May 13, 1955, 
that: ‘‘The Chinese People supported the purposes and principles of the United Nations 
Charter.’? 3 Documents 262, 271 (1954-1955); English translation in CB, No. 828, 
at 1, 8 (May 17, 1955). For a study of the attitude of the Republic of China toward 
the United Nations, see China Institute of International Affairs, China and the United 
Nations (1959). It may be noted that Art. 141 of the Constitution of the Republie of 
China provides, inter alia, that ‘‘the foreign policy of the Republic of China shall... 
respect... tha Charter of the United Nations... .’’ 

4The U.N. Charter was cited with approval in the bilateral friendship treaties con- 
eluded by Peking prior to 1960 with the following countries: The Soviet Union (Feb. 
14, 1950), 1 Treaties 1 (1949-50), 226 U.N. Treaty Series 3; Hast Germany (Dec. 
25, 1955), 4 Treaties 7 (1955), English translation in SCMP, No. 1198, at 33 (Dee. 
30, 1955); Czechoslovakia (March 27, 1957), 6 Treaties 40 (1957), English translation 
in SCMP, No. 1501, at 15 (April 1, 1957); Hungary (May 6, 1959), 8 Treaties 1 
(1959), English translation in SCMP, No. 2010, at 39 (May 11, 1959). Of the thirteen 
friendship treaties concluded by Peking since early 1960 (two with Communist countries 
and eleven with non-Communist countries), only one (concluded with Afghanistan on 
Aug. 26, 1960, 9 Treaties 12 (1960), English translation in SCMP, No. 2399, at 22 
(Dee. 16, 1960)) cited the U.N. Charter. The non-mention of the Charter since 1960 
may be relate to the general hardening of Communist China’s attitude toward the 
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However, Communist China has never been very happy with the actual 
practice of the United Nations, viewing most of its operations as a steady 
series of Charter violations under the manipulation of the United States. 
In Communist China’s view, the history o? the United Nations reveals a 
pattern of capitulation to the United States, frequent and unjustified inter- 
vention in the domestic affairs of Communist states and Afro-Asian and 
Latin American states, and failure to take positive action to restrain 
imperialist acts of aggression. The Communist Chinese have over the 
years applied various terms of opprobrium to the United Nations—such 
as ‘‘tool of imperialism,’’ ‘‘tool of neo-colonialism,’’ and ‘‘instrument for 
U. S. economic aggression.’’ In recent years it also has been called a 
“bargaining center for U. S.-U.S.S.R. political transactions.” But through- 
out the 1950’s and into the 1960’s official statements constantly reiterated 
the hope that the United Nations would ‘‘return to the Charter and fulfill 
its original purposes.’’ 5 

There is evidence which suggests that Communist China at first con- 
sidered the United Nations to be a potentially useful international insti- 
tution and that it did, indeed, appear to desire and expect to participate 
in the United Nations and its specialized agencies. For example, shortly 
after the establishment of the People’s Republic of China on October 1, 
1949, it demanded to be seated immediately in the United Nations and its 
specialized agencies. A few months later, it again demonstrated its recog- 


United Nations in recent years. All friendship treaties concluded by Communist 
China from its establishment until 1965 were published in a single volume entitled 
**Chung-hua jen-min kung-ho kuo yu-hao t’iao-yiieh hui-pien’? (Collection of Friendship 
Treaties Concluded by the People’s Republic of China) (Peking, 1965). 

5 For example, Tung Pi-wu, who had represented the Chinese Communist Party on the 
Chinese Delegation to the San Francisco Conference in 1945, wrote ten years later that: 
‘Our support for the purposes and principles of the Charter of the United Nations is 
consistent. ...In order that the United Nations may work effectively ... the 
Charter of the United Nations must be respected by all nations.’’ ‘‘Tenth Anni- 
versary of the United Nations,’’ (1955) People’s China, No. 14, at 6. 

eIn a cablegram to the President of the General Assembly, dated Nov. 18, 1949, 
Chou En-lai, the Foreign Minister of the People’s Republic of China, stated that his 
government repudiated the legal status of the Delegation of the National Government 
of China under Mr. T. F. Tsiang and held that it could not represent China and had 
no right to speak on behalf of the Chinese people in the United Nations. U.N. Doe. 
A/1123 (1949). In another cablegram, sent on Jan. 8, 1950, to the President of the 
General Assembly and the Seeretary General, the Foreign Minister demanded the ex- 
pulsion of delegates of the Republic of China from the Security Council. U.N. Security 
Council, 5th year, Official Records, 459th Meeting, No. 1, at 2 (Jan. 10, 1950). Ina 
third cablegram, dated Jan. 20, 1950, he informed the Security Council, the Secretary 
General and the Members of the United Nations that his government had appointed 
Chang Wen-t’ien as chairman of ite delegation to attend the meetings and to participate 
in the work of the United Nations, including the meetings and work of the Security 
Council. He asked when the Kuomintang (Nationalist Party) representative would be 
expelled from the United Nations and from the Security Council, and when the delega- 
tion of the People’s Republic of China could begin to participate in the work of the 
United Nations and the Security Council. 1 Documents 91 (1949-50); 1950 U.N. 
Yearbook 424, Again, in a cablegram, dated Aug. 26, 1950, the Foreign Minister, re- 
ealled the previous notes sent by his government to the Secretary General and to the 
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nition of the importance of the United Nations when it requested the 
Security Council to take action against United States ‘‘aggression in the 
Taiwan Straits.’’?? Further evidence of Peking’s willingness in the early 
1950’s to take part in the activities of the United Nations is its acceptance 
of ad hoc participation in the United Nations in connection with several 
questions relating to China? 

However, after the Indonesian withdrawal from the United Nations 
in January, 1965, Peking apparently abandoned hope of a return to the 
Charter principles, for it began to say not only that the United Nations 
must be thoroughly reorganized but also that, if it is not, a separate ‘‘revo- 
lutionary’’ United Nations organization must be established.2 The Com- 


General Assembly, calling for the expulsion of the Kuomintang representatives from all 
U.N. organs. Contmued toleration of those representatives by the United Nations was, 
he declared, a violation of the U.N, Charter and involved disregard of the rightful 
claims of the People’s Republie of China, He requested that the necessary arrange- 
ments be made for the delegation of the People’s Republic of China to attend the 
Fifth Session af the General Assembly. U.N. Doc. A/1364 (1950). Similar cablegrams 
were sent to other U.N. organs, specialized agencies, and some other inter-governmental 
or non-governmental international organizations. See 1 Documents 96 (ECOSOC—Feb. 
2, 1950), 111 (ITU—March 29, 1950), 113 (International Red Cross Association-—~ 
April 28, 1950), 114 (ECAFE—April 28, 1950), 114 (UPU—May 5, 1950), 118 (FAO 
—May 12, 1950), 119 (UNESCO—May 12, 1950), 119 (WHO—May 12, 1950), 120 
(WMO—May 12, 1950), 126 (ICAQ—May 30, 1950), 127 (Trusteeship Council—May 
30, 1950), 128 (ILO—June 5, 1950), 128 (ILC—June 6, 1950), 129 (Allied Con- 
trol Commission in Japan—June 19, 1950), 187 (ITU Administrative Council—Aug. 
26, 1950), 138 (UNICHF—Aug. 26, 1950), 139 (IMFP—Aug. 26, 1950), 140 (IBRD 
—Aug. 26, 1950) (1949-50); 2 Documents 1 (UPU—Jan. 9, 1951), 5 (ECAFE— 
Jan. 18, 1951), 72 (UWPU—May 17, 1952), 91 (ITU—Sept. 23, 1952) (1951-53). 
No such cablegrams have been sent to the United Nations and its specialized agencies 
since 1952. Moreover, when the Republic of China withdrew from the ICAO in 1953, 
Communist China failed to seize the opportunity to join that agency; nor did Peking 
register a public protest when the Republie of China rejoined the ICAO in 1956. 

7 In 1950, Communist China sent several cablegrams to the United Nations charging 
the United States with bombing Chinese territory, and proposing that the Security 
Council condemn the United States for those acts. E.g., see U.N. Does. 8/1743, 1772 
(1950) ; for a summary of U.N. handling of these complaints, see 1950 U.N. Yearbook 
283-287. Alsc on Aug. 24, 1950, Communist China sent a cablegram to the United 
Nations charging that the United States had committed aggression by sending the 
Seventh Fleet to the Taiwan Straits to prevent the liberation of Taiwan by the People’s 
Liberation Army and stating that Peking considered it the duty of the Security Council 
to condemn the U. 8. aggression. U.N. Doe. 8/1715 (1950); for a summary of the 
U.N. handling of this complaint see 1950 U.N. Yearbook 287-298. Again, in a cable- 
gram of Oct. 10, 1954, the People’s Republic of China resubmitted for consideration 
by the Ninth Session of the General Assembly, its complaint alleging a U. S. invasion of 
Taiwan, further stating that it was the duty of the General Assembly to urge the 
Security Counsil to suppress the United States’ aggression. 3 Documents 169-174 
(1954-1955); U.N. Doe. A/2756 (1954). Although the Communist Chinese government 
has frequently made comments on U.N. activities, no eablegrams have been sent to the 
United Nations since 1955. 

8 See below, pp. 38-40. 

ə The Communist Chinese government issued an official statement on Jan. 10, 1965, 
in support of Indonesia’s withdrawal from the U.N., stating among other things that: 
‘°. ? The United Nations has reached a stage where a reappraisal of it in the light 
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munist Chinese press loudly declared to ‘‘oppressed’’ nations and newly 
independent states that they could gain nothing from joining or remaining 
in the United Nations. 


3. Tae RELATIONSHIP BETWEEN STATE SOVEREIGNTY 
AND THE UNITED NATIONS 


The concept of state sovereignty has been highly cherished by Com- 
munist China. Its importance is explained by two Communist Chinese 
writers as follows: 


The principle of sovereignty is one of the most important principles 
in international relations and in the whole system of international law. 
It is the core of all fundamental principles of international law. The 
principles of non-intervention in internal affairs, mutual non-aggres- 
sion, equality and mutual benefit, etc., are all based on the principle 
of mutual respect for sovereignty. At the same time, the principle 
of sovereignty also has important links with other norms of interna- 
tional law which are, in different degrees, related to the principle of 
mutual respect for sovereignty. For example, the principle of pacific: 
settlement of disputes, the principle of pacta sunt servanda, the system 
of diplomatic privileges and immunities, etc., are all based on the 


of its actual deeds has become necessary . . . this so-called world organization needs to 
be thoroughly remoulded. Some people say that despite its many deficiencies and 
imperfections, the United Nations is the sole institution in the world permitting the 
co-operation of all countries and that efforts should be made to strengthen it while all 
withdrawal is wrong in all circumstances. This argument runs counter to the facts 
...» many important questions of Asia were settled outside the United Nations... . 
The United Nations is by no means sacred and inviolable. We can live on very well 
without it.’? People’s Daily, Jan. 10, 1965, English translation in 8 Peking Review, 
No, 3, at 4 (Jan. 15, 1965). 

On Jan. 24, 1965, Premier Chou En-lai, speaking at a banquet in honor of Indonesian 
Foreign Minister Dr. Subandrio, said: ‘‘The United Nations has committed too many 
mistakes. ... It must be thoroughly reorganized.’? People’s Daily, Jan. 25, 1965; 
English translation in 8 Peking Review, No. 5, at 5 (Jan. 29, 1965). In a press inter- 
view Premier Chou said: ‘‘If the United Nations does not correct its mistakes and 
make a thorough reorganization, then, to set up a revolutionary United Nations will be 
the general course of development.’’ 8 Peking Review, No. 15, at 9 (April 9, 1965). 
At a press conference on Sept. 29, 1965, Foreign Minister Ch’en Yi said: ‘‘The U.N. 
Charter must be reviewed and revised jointly by all the United Nations; and all 
imperialist puppets should be expelled... . I£ the task of reforming the United Na- 
tions cannot be accomplished, conditions will no doubt ripen for the establishment of a 
revolutionary United Nations.’’ People’s Daily, Oct. 7, 1965; English translation in 
8 Peking Review, No. 41, at 9 (Oct. 8, 1965). Recently, however, Communist China 
seems to be placing somewhat less emphasis upon the possibility of establishing a 
‘‘revoluticnary United Nations.’? In a People’s Daily editorial on Dec. 2, 1966, for 
example, it is stated that ‘‘the fundamental question now, as it has been in the past, 
is one of freeing the United Nations from the control of the United States and its 
collaborators, thoroughly reorganizing it and completely rectifying all the mistakes it 
has committed.’’? English translation in 9 Peking Review, No. 50, at 26, 27 (Dec. 
9, 1966). However, in Peking on June 24, 1967, Premier Chou En-lai said to the envoys 
of several African states that, if the goal for reforming the United Nations could not 
be reached, ‘‘then the possibility would increase daily for the establishment of a new, 
revolutionary United Nations.’’ 10 Peking Review, No. 27, at 7 (June 30, 1967)” 
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premise of respect for each other’s sovereignty and non-impairment 
of each other’s independence. Therefore, in many problems of inter- 
national law, the principle of sovereignty becomes a legal eriterion 
for judging the legality or illegality of a given act.?° 


The principle of sovereignty is officially invoked in governmental state- 
ments and diplomatic notes and is also widely used as a criterion for con- 
demning ‘‘imperialist aggression” against Communist China and other un- 
derdeveloped or Communist countries. Western concepts such as ‘‘di- 
vided sovereignty,’’ ‘‘residual sovereignty,’’ and ‘‘not-full sovereign state,’’ 
are all denounced as ‘‘absurd theories to conceal the imperialist acts of in- 
fringing upon the sovereignty of other states.’’2? The recent trend in 
Western jurisprudence to restrict state sovereignty is severely criticized. 

Writing in 1948, Jessup stated that ‘‘the development of the organization 
of the international community suggests the ultimate possibility of substi- 
tuting some kind of joint sovereignty, the supremacy of the common will, 
for the old single state sovereignty.’ 13 This proposal for the revision 
of the traditional concept of sovereignty has produced widely divergent 
responses among international jurists.1* Western writers in general take 
a restrictive view of sovereignty, favoring the expansion of the rôle of 
international organizations by broadly interpreting their powers and func- 
tions. Some writers go even further, proposing the creation of a world 
government by amending the United Nations Charter or by other means.*® 

The above proposals would, of course, have the effect of severely diluting 
the sovereignty principle which, as stated above, is deemed so important 
by Communist China. The movement to create a world government is 
strongly criticized by Communist Chinese writers as violating the principle 
of sovereignty and serving the United States’ imperialist plot to dominate 
the world and to interfere in the internal affairs of other states.?° 

Communist Chinese writer K’ung Meng recognizes that ‘‘the various 
kinds of international organizations ... are a form of international co- 


10 Yang Hsin and Chen Chien, ‘‘Expose and Censure the Imperialist’s Fallacy Con- 
cerning the Question of State Sovereignty,’’ (1964) CFYC, No. 4, at 6. 

11 £.g., a note from Communist China’s Foreign Ministry to the Indian Embassy in 
Peking dated Sept. 26, 1965, states: ‘‘ All Indian intrusions, harassments and armed 
provocations against China are major questions involving China’s sovereignty and 
territorial integrity, and these accounts will have to be settled.’? 8 Peking Review, No. 
40, at 19 (Oct. 1, 1965). Communist China supported the Egyptian Government’s 
nationalization of the Suez Canal Company on the ground of sovereignty. 4 Documents 
96 (1956-1957); English translation in SCMP, No. 1346, at 41 (Aug. 3, 1956). 

12 Ying T’ao, ‘fA Criticism of Bourgeois International Law Concerning the Question 
of State Sovereignty,’? (1960) KCWTYC, No. 3, at 47, 52. 

13 Jessup, A Modern Law of Nations 13 (4th ed., 1952). 

14 E.g., see Oppenheim, International Law 122-123 (8th ed. Lauterpacht, 1955); 
Kelsen, Principles of International Law 108-114 (1952); Brierly, The Law of Nations 
46-50 (Sth ed, 1954); Korowicz, Introduction to International Law 86-107 (The 
Hague, 1959). l 

15 E.g., see Clark and Sohn, World Peace Through World Law (2d ed., 1960). 

16 See Chiang Yang, ‘‘Reactionary ‘Universalistic’ Thinking in American Juris- 
prudence,’? People’s Daily, Dec. 17, 1963. 
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operation’; he nevertheless charzes that ‘‘after the Second World War, 
the imperialists have done their best to enhance the status of international 
organizations . . . in order to establish world dominance through them.” 
In general, Communist Chinese writers take a critical view of the expansion 
of the réle and functions of international organizations. They fear that 
such organizations might encroach upon areas of state sovereignty which 
have not been surrendered to them, either expressly or by necessary im- 
plication. 

Although Communist China undeniably favors preservation in full 
strength of the principle of state sovereignty, its attitude of support for 
the Big Five’s veto privilege under the United Nations Charter seems to 
be governed by special political considerations and by self-interest, China 
being one of the Big Five. 

Under the traditional concept of sovereignty, all sities are equal before 
international law. Consequently, each state should have only one vote in 
international conferences or orgarizations, each vote being of equal value. 
Communist China, however, does not insist upon the principle that each 
state’s vote must carry the same weight as the vote of every other state. 
Thus, it has never criticized the privileged position of the Five Big Powers 
under the United Nations Charter. On the contrary, it has strongly sup- 
ported this system and has consistently condemned the United States for 
attempting to undermine the voting system requiring unanimity of the 
big Powers.7® 

Being a champion of state sovereignty, it is only natural that Com- 
munist China in general favors a restricted view of the rôle and function 
of the United Nations, Thus Prafessor Chou Keng-sheng writes: 


Since the imperialists are unable to revise the United Nations 
Charter, they can only searea among the existing provisions of the 


17 Kung Meng, ‘‘A Criticism of the Eourgeois International Law Theory on Subjects 
of International Law and the Recognition of States,’’ (1960) KCWTYC., No. 2, at 
44, 50, 

18 See Kuo Ch’un, Lien-hokuo (The United Nations) 101-107 (Peking, 1956). Kuo 
explains the rationale of the veto as fellows: ‘‘The Security Council undertakes the 
primary responsibility for the maintenance of international peace and security. It is 
the only organ of the United Nations which has the right not only to express opinions 
but also to take direct action to prevent and to suppress acts of aggression. In order 
to guarantee that the Security Council ean really perform this important responsibility, 
actions taken by the Security Council nust have the unanimous support of the Five 
Big Powers, or in other words, must be based upon the principle of the unanimity of big 
powers. ... Once this principle is established, it may prevent certain imperialist big 
powers from manipulating a superficial voting majority to reach decisions unfavorable 
to small states or dragging them into participation in aggressive activities. Therefore, 
the principle of unanimity of big powers protects not only the interests of big powers, 
but also the sovereignty and interesis of all other states.’’ Ibid. 101. Nevertheless, 
in characteristic subjective form, Communist China criticizes the 1963 Partial Test-Ban 
Treaty for conferring a special position on three nuclear Powers—the United States, 
the Soviet Union and the United Kingdom. See Observer, ‘Why the Tripartite Treaty 
Does Only Harm and Brings No Benefis?’’ People’s Daily, Aug. 10, 1963; English 
translation in 8 Peking Review, No. 33, at 20 (Aug. 16, 1963). 
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Charter for a Jegal basis for their reactionary policies. Consequently, 
they must resort to a distorted interpretation of the Charter pro- 
visions. In particular, they utilize the provisions concerning the pro- 
motion of basie human rights and freedoms and maintenance of peace 
and security to intervene in the internal affairs of other states, even to 
the point of undertaking collective armed intervention to suppress the 
national liberation movement and the revolution in each country. 
However, this behavior totally undermines the principles of national 
sovereignty and non-intervention in internal affairs which are laid 
down in the United Nations Charter. It also violates the essence of 
the Charter principle of national self-determination.” 


4, THE LEGAL Status OF THE UNITED NATIONS 


In recent years there has been a general tendency in Western interna- 
tional law literature to recognize international organizations as subjects 
of international law. This view has also been recently accepted by some 
prominent Scviet jurists.2° Criticizing this tendency as an attempt to 
raise the status of international organizations as a vehicle for establishing 
world dominetion, one Communist Chinese writer charges that even the 
United Nations is limited in function to the scope provided in the Charter 
and hence ‘‘is not comparable to a state which possesses sovereignty.” ** 
He categorically refutes the argument of Western scholars that the United 
Nations and other international organizations are necessarily subjects of 
international law just because they have the right to conclude treaties and 
because the officials of those organizations and the organizations them- 
selves all enjoy immunities. He states: 


The activities of the United Nations and its specialized agencies 
are strictly regulated by their member states and the scope of the 
right to conclude treaties is also extremely limited. They do not ap- 
pear in the capacity of subjects of international law, possessing rights 
and bearing obligations independently; but rather in the capacity 
of the representative of all member states (genuine subjects of inter- 
national law). This is because treaties concluded by the United Na- 
tions or its specialized agencies only create rights and obligations for 
member states. Certain immunities enjoyed by delegates of member 
states of the United Nations, by the United Nations Organization itself 
and its officials in accordance with the Charter and other relevant 
international documents, are merely a guarantee for the successful 
fulfillment of the functions of the United Nations. Many international 
conferences among governments are held in various countries and the 
delegates attending the conferences enjoy immunity and privileges, 


19 Chou Keng-sheng, Trends in the Thought of Modern English and American Inter- 
national Law 68 (Peking, 1963). K/’ung Meng also writes: ‘‘The object of the recom- 
mendations adopted by the [United Nations] Economie and Social Council... 
and the Declaration of Human Rights adopted by the various member states of the 
United Nations was to urge states themselves to guarantee human rights. The object 
was not to have an international organization by-pass states and guarantee the human 
rights of the citizens of the various states; if it were, it would be intervention in the 
interna] affairs of a state.’’ Loe. cit. note 17 above, at 50. 

20 Seo Triska and Slusser, The Theory, Laws, and Policy of Soviet Treaties 50-52 
(1902)? i 21 K’ung Meng, loc. cit. note 17 above. 
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but this fact does not make these international conferences qualified 
to be subjects of international law. In view of this, although the 
United Nations Organizatior. and its specialized agencizs do enjoy 
certain rights belonging to subjects of international law, it does not 
necessarily follow that they are subjects of international law.” 


In practice Communist China seems to recognize, at least to some de- 
gree, the capacity of certain interrational organizations to conclude treaties 
on behalf of member states. In one international organization in which 
Communist China has participated, the treaty establishing the organiza- 
tion expressly provides that the legal status of the employees in member 
states will be jointly decided by the organization together with govern- 
mental organs of the states concərned.” Presumably, this could be de- 
cided through the conclusion of a separate treaty. Communisi China also 
recognizes that an international organization may be qualified as a legal 
person in domestic law. Thus, the Agreement concerning the Organization 
of a Joint Institute for Nuclear Research, signed at Moscow, March 26, 
1956,2* to which Communist China was a party, provides in Article 2 
that: ‘‘The Joint Institute shall aave legal personality. For nuclear re- 
search it may cooperate in its worx with appropriate institutes and labora- 
tories in the territory of the statz members of the Institute.” It is not 
clear whether this ‘‘legal persona-ity’’ extends to international legal per- 
sonality or whether it is limited to conferral of domestic legal personal- 
ity.” 


5. Tae Brnvine Force or RESOLUTIONS OF THE Unirep Nations 


Under the traditional view, resolutions adopted by international organi- 
zations do not possess legally binding force for member states or other states 


22 Ibid. 50-51. In the Soviet Union Professor Modzhorian maintains a similar theory. 
But the prevalent Soviet view, as represented by Professor Tunkin, the former Chief 
of the Treaty and Legal Division of the Soviet Ministry of Foreign Affairs, is to eon- 
sider the United Nations as a subject of international law, albeit a restricted and 
unique one. See Triska and Slusser, og. cit. note 20 above, at 50-52. 

23 Art. 7, par. 1, of Rules Governing tie Committee of International Organization for 
the Cooperation of Railroads, Peking, June, 1962, 11 Treaties 141, 155 (1862). 

24259 U.N. Treaty Series 125. 

25In 1966, Communist China withdrew from the Institute. See UPI news release, 
London, July 13, 1966. China News, Jaly 14, 1966 (Taipei). 

26 The Korean Armistice Agreement or July 27, 1953, was signed by the Commander- 
in-Chief, United Nations Command; the Supreme Commander of the Korean People’s 
Army; and the Commander of the Chinese People’s Volunteers. 4 U. S. Treaties 234; 
T.I.A.S., No. 2782, U.N. Doe. A/2431 (1953); 47 A.J.LL. Supp. 186 (1953). It is not 
clear whether the signature of the ‘‘Commander-in-Chief, United Nations Command’? 
ean attribute the agreement to the United Nations. For a discussion of this question, 
see Hungdah Chiu, The Capacity of International Organizations to Conclude Treaties 
and the Special Legal Aspects of the Treaties So Coneluded 89-90 (The Hague, 1966); 
Seyersted, ‘‘ United Nations Forces: Some Legal Problems,’’ 37 Brit. Yr. Bk. Int. Law 
351, 415-420 (1961). In Communist Chima the agreement was included in the appendix 
to the official treaty series, which usually contains only semi-official agreements. 2 
Treaties 382 (1952-1953). T 
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except as otherwise provided in the constitution of the organization. In 
recent years, however, there has been a general tendency among Western 
scholars to view such resolutions, particularly the resolutions adopted by 
the United Nations General Assembly, as a source of international law or 
as possessing some legally binding force.” This view is to a certain extent 
shared by several Soviet scholars.” Nevertheless, some Communist Chinese 
writers have continued to adhere to the traditional view. 
Professor Chou Keng-sheng recently expressed the view that: 


The United Nations Organization is one form of international or- 
ganization of sovereign states; it is definitely not a ‘‘world govern- 
ment’’ superior to states. Its resolutions in general have cnly the 
character of a recommendation (with the exception of Security Council 
decisions to maintain peace, taken under Chapter VII of the Charter). 
Such resolutions can not ipso facto bind member countries. The 
United Nations definitely does not possess legislative power. Even 
the legal drafts prepared by the International Law Commission and 
adopted by the General Assembly must still go through the procedure 
of an international conference and the conclusion of a treaty before 
they acquire binding force.*® (Emphasis added.) 


Communist China, however, obviously recognizes that such resolutions may 
possess significant moral or political force for some members of the inter- 
national community; otherwise, it would not bother to engage in frequent 
and lengthy tirades against General Assembly resolutions. 

A further element in the standard Communist Chinese appraisal of reso- 
lutions adopted by the United Nations organs is that no resolution or de- 
cision is deemed binding upon Communist China so long as it is ‘‘un- 
lawfully’? excluded from participation in such organs.® Thus, in a state- 


27 See Sloan, ‘‘The Binding Force of a ‘Recommendation’ of the General Assembly, 
of the United Nations,’’ 25 Brit. Yr. Bk. Int. Law 1 (1948); Johnson, ‘‘The Effect of 
Resolutions of the General Assembly of the United Nations,’’ 32 ibid. 97 (1955-56). 

28 See Triska and Slusser, op. cit. note 20 above, at 29-31. 

29 Hsien-tai ying mei kuo-chi fa ti ssu-hsiang tung hsiang (Trends in the Thought 
of Modern English and American International Law) 66 (Peking, 1963); review by 
Hungdah Chiu in 59 A. J.I.L. 170 (1965). Nonetheless, the resolutions of the U. N. 
General Assembly have occasionally been cited by Communist Chinese writers to prove 
or disprove the existence of a rule of international law. For example, Li Hao-pei cites 
General Assembly Res. 626 (VII) on permanent sovereignty over natural resources 
as support for the view that no rule of international law requires a nationalizing state 
to make compensation to dispossessed foreigners. ‘‘ Nationalization and International 
Law,’’ (1958) CFYC, No. 2, at 10. In a Communist Chinese book of selected docu- 
ments on international law, three documents selected under the heading of sources of 
international law are: (1) Art. 38 of the LC.J. Statute; (2) U. N. General Assembly 
Resolution on Progressive Development of International Law and Its Codification (Dec. 
11, 1946); and (3) U. N. General Assembly Resolution on Affirmation of the Principles 
of International Law Recognized by the Charter of the Nuremberg Tribunal (Dee. 11, 
1946). Office of Teaching and Research in International Law of the Institute of 
Diplomacy (ed.), Kuo-chi kung-fa ts’an-k’ao wen-chien hsiian-chi (Selected Reference 
Documents on Fublic International Law) 11-12 (Peking, 1958). 

30In a cablegram to the United Nations on Sept. 18, 1950, the Foreign Minister of 
the Central People’s Government oz the People’s Republic of China declared, inter alia, 
that,*should the Fifth Session of the General Assembly be held without the participation 
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ment issued on December 12, 1963, by the spokesman of the Communist 
Chinese Foreign Ministry, it is stated that: 


Before China’s legitimate rights are restored, the Chinese Govern- 
ment considers all activities of the elements of the Chiang Kai-shek 
clique in the United Nations as illegal and China cannot be held 
responsible for activities of the United Nations. In these circum- 
stances, each action of the United Nations will be judged by China 
on its intrinsic merits. China will resolutely oppose all evil doings 
of the United Nations, but will have no objection to the good things, 
if any, done by the United Nations.** 


Certain United Nations resolutions are considered to be null and void, 
not merely non-binding upon Communist China, because of special circum- 
stances surrounding their adoption. For example, all resolutions concern- 
ing Korea, whether adopted by the General Assembly or by the Security 
Council, are deemed to be invalid because: 


The United Nations has been reduced to a belligerent in the Korean 
War and has long since lost the competence and moral authority to 
deal fairly and reasonably with the Korean question. Therefore, any 





of his government’s delegation, all the resolutions of the General Assembly concerning 
China would be ilegal, null and void. 1 Documents 146-147 (1949-50); 1950 U.N. 
Yearbook 425. 

In a cablegram by Premier Chou En-lai to the United Nations Secretary General 
dated Feb. 3, 1955, it is stated that ‘‘it must be pointed out that without the repre- 
sentative of the People’s Republic of China participating in the name of China in the 
discussions of the United Nations Security Council, all decisions taken in the Council 
on questions concerning China would be illegal and null and void.’? (Emphasis added.) 
3 Documents 229, 230 (1954-1955); U.N. Doc. 8/3358 (1955). 

In two statements issued in 1950 and 1952, respectively, Communist China went so 
far as to invalidate all U. N. or U.P.U. resolutions passed without the participation 
of Communist China. Thus, Wu MHsiu-ch’uan, Communist Chinese delegate to the 
United Nations for the discussion of the ‘‘Invasion of Taiwan’’ case, said before the 
Security Council on Nov. 28, 1950, that ‘‘so long as the United Nations persists in 
denying admittance to a permanent member of the Security Council representing 475 
million people, it cannot make lawful decisions on any major issues or solve any 
major problems, particularly those which concern Asia... Without the participation 
of the lawful representatives of the People’s Republic of China, the people of China 
have no reason to recognize any resolutions or decisions of the United Nations,’’ (Hm- 
phasis added.) U. N. Security Council 5th Year, Official Records, No. 69, at 2, 4 (Nov. 
28, 1950). 

After Communist China was ousted from the Universal Postal Union, a message 
from Foreign Minister Chou En-lai to the Universal Postal Union, dated May 17, 1952, 
said that: ‘‘If there are no delegates of the People’s Republic of China participating 
in the present congress, all its resolutions will be illegal and thus null and void.’’ 
2 Documents 72, 73 (1951-1953); English translation in SCMP, No. 338, at 9 (May 
18-19, 1952). ; 

8110 Documents 437, 438 (1963); English translation in 8 Peking Review, No. 51, 
at 20-21 (Dee. 20, 1963). Premier Chou En-lai also stated earlier in his report on 
the Afro-Asian (Bandung) Conference to the Standing Committee of the National 
People’s Congress on May 13, 1955, that: ‘‘Many U.N. resolutions were adopted as a 
result of the United States manipulations; at the same time, the People’s Republic 
of- China has been deprived of its legitimate status in the United Nations. There- 
fore, we have not assumed any obligations in regard to United Nations resolutions.’’ 
3 Documents 262, 271 (1954-1955); English translation in CB, No. 328, at 1, 8 (May 
17, 1955). 
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resolution on the Korean Question adopted by the United Nations is 
unilateral and null and void.*? 


Communist Chinese official spokesmen and writers do analyze some reso- 
lutions of the United Nations in order to determine which are illegal and 
void. Among the criteria which they employ to measure the validity of 
resolutions are: one, whether the resolution conflicts with the United 
Nations Charter (as interpreted by Communist China); two, whether the 
total population of the states voting in favor of the resolution exceeds 
the sum of the populations of the states voting against the resolution or 
abstaining ; if it does not, the resolution is held to be invalid; three, whether 
the resolution is simply ‘‘unjust.’’ A resolution failing even one of these 
tests is declared void. 

An example of a resolution which is considered invalid because it con- 
flicts with the United Nations Charter (as read by Communist China) is 
General Assembly Resolution 1363 (XIV), condemning the Communist 
Chinese suppression of the 1959 Tibetan Revolution. The resolution is 
criticized as being in violation of Article 2(7), which bars the United 
Nations from intervening in ‘‘matters which are essentially within the 
domestic jurisdiction of any state.’’** In view of the fact that it is doubt- 
ful whether Tibet possessed international personality,** the application of 
Article 2(7) to attack the resolution does not seem unreasonable." 


32 Note on the Korean Question delivered by the Ministry of Foreign Affairs of 
Communist China to the Office of the British Chargé d’Affaires in Peking on March 4, 
1959. 6 Documents 29 (1959); Emglish translation in 2 Peking Review, No. 10, at 21 
(March 10, 1959). See also note 78 below. 

33 An official statement issued on Oct. 23, 1959, says: ‘‘The discussion of the so- 
called ‘Tibet Question’ by the U.N. has been in complete violation of the U.N. Charter, 
and the resolution of the U.N. General Assembly is illegal and null and void.’’ 6 
Documents 439 (1959); English translation in 2 Peking Review, No. 43, at 8 (Oct. . 
27, 1959). Sea also ‘‘China Strongly Protests against Illegal U.N. Resolutions,’’ 
8 Documents 312 (1961), English translation in 4 Peking Review, No. 52, at 8 (Dec. 
29, 1961); ‘‘No U.N. Interference in China’s Domestic Affairs Allowed,’’ editorial, 
People’s Daily, Sept. 30, 1965, English translation in 8 Peking Review, No. 41, at 
18 (Oct. 8, 1965); ‘‘Another Entry in Shameful U.N. Record,’’ editorial, People’s 
Daily, Dec. 21, 1965, English translation in 8 Peking Review, No. 52, at 16 (Dec. 24, 
1965); Chou Keng-sheng, ‘‘The United Nations’ Intervention on ‘The Question of 
Tibet’ Is Mlegal,’? (1959) CFYC, No. 6, at 8. 

34 Both Communist China and the Republic of China have maintained that Tibet is 
a part of China. But President Chiang Kai-shek said in his address to the joint 
session of the Supreme National Defense Council and the Kuomintang Central Execu- 
tive Committee on Aug, 24, 1945, that :‘‘I solemnly declare that if the Tibetans should 
at this time express a wish for self-government, our Government would, in conformity 
with our sincere tradition, accord it a very high degree of autonomy. If in the future 
they fulfill the economic requirement for independence, the National Government will 
-.. help them to gain that status. But Tibet must give proof that it can con- 
solidate its independent position and protect its continuity so as not to become another 
Korea.’’? 2 The Collected Wartime Messages of Generalissimo Chiang Kai-shek 854, 
857 (1946). Again in his message to the Tibetan people delivered on March 26, 1959, 
he promised that after the overthrow of the Communist Chinese regime, his govern- 
meat‘ will assist the Tibetan people to realize their own aspirations in accordance 
with the principle of self-determination.’’? 1959-1960 China Yearbook 978. 

26 The Charter provisions on human rights are, in the Communist Chinese view, not 
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The population criterion was applied to invalidate General Assembly’ 
Resolution 376 (V) of October 7, 1950, which was interpreted by. the 
United Nations Command in Korea as allowing it to pursue the North 
Korean troops beyond the 38th Parallel. The Communist Chinese Gov- 
ernment declared that General Assembly Resolution 376(V) was com- 
pletely illegal since, in spite of the formal majority garnered by ‘‘ United 
States manipulation of the United Nations voting machinery,’’ it was not 
supported by a majority of the population represented in the United 
Nations.*® The third criterion of evaluating the validity of United Na- 
tions resolutions—whether they are ‘‘unjust’’*’—is by nature so flexible 
and subjective that it permits attack upon any resolution that is deemed 
hostile to Communist Cihna’s interests, when the other criteria are not 
applicable. . 





applicable here. One Communist Chinese writer severely criticized the view of the 
International Commission of Jurists that the United Nations should intervene, on the 
ground of human rights, in Communist China’s suppression of the rebellion in Tibet. 
He regards such a view as an imperialist plot to intervene in the domestice affairs of 
China. See Ch’ien Szu, ‘‘A Criticism on the View of Bourgeois International Law 
on the Question of the Population,’’ (1960) KCWTYC, No. 5, at 40, 41-43. 

36°*, . . only one-third of the population represented in the United Nations voted 
in favor of this resolution. Can its adoption then be considered legal???’ ‘‘The 
Declaration of the Foreign Ministry Opposing the Adoption by the United Nations 
General Assembly of the Resolution to Expand the War of Aggression Against Korea,’’ 
Oct. 10, 1950, 1 Documents 155-156 (1949-1950). But this criterion is not absolute. 
Communist China has opposed many U. N. resolutions on disarmament, even though 
those resolutions were adopted by the great majority of Members and the total popula- 
tion of those Members voting for the resolutions exceeded the sum of the populations 
of the Members voting against the resolutions or abstaining. For example, Com- 
munist China denounced General Assembly Res. 2149 (XXI) calling for the achieve- 
ment ‘‘at the earliest possible time of the conclusion of a treaty on the non-prolifera- 
tion of nuclear weapons’’ adopted on Nav. 4, 1966, by 110 votes in favor to 1 against 
(Albania), with 1 abstention (Cuba). See Observer, ‘‘ Another Deal Between the 
Two Nuclear Overlords, the U. S. and the Soviet Union,’’ People’s Daily, Nov. 15, 
1966; English Translation in 9 Peking Review, No. 47, at 34 (Nov. 18, 1966). See 
also Hungdah Chiu, ‘‘Communist China’s Attitude towards Nuclear Tests,’’? The China 
Quarterly, No. 21, at 96 (Jan—March, 1965); Shao-chuan Lerg, ‘‘Communist China’s 
Position on Nuclear Arms Control? 7 Va. J. Int. Law 101 (1966). 

87 Premier Chou En-lai stated: ‘‘As for those resolutions which violate the U.N. 
Charter and which are completely unjust, we have always firmly opposed them.’’ Re- 
port on the Bandung Conference, May 13, 1955; 3 Documents 262, 271 (1954-1955) ; 
English translation in CB, No. 328, at 1, 8 (May 17, 1955). C/. the following passage 
quoted from a Communist Chinese writer: ‘‘Another pretext for the United States 
frustration of the restoration of the legitimate status of China in the United Nations 
is that China despises the United Nations. However, the world’s people see very 
clearly that, since the establishment of the People’s Republic of China, it has firmly 
carried out a peaceful foreign policy which is fully consistent with the purposes and 
principles of the United Nations Charter in maintaining peace and security and in 
promoting the peaceful coexistence of various countries. As to the reasons for the 
Chinese people’s opposition to certain unjust resolutions of the United Nations, it is 
- because those resolutions were adopted by the United Nations in the absence of the 
Chinese representative and under the eoercion of the United States, and they are 
disadvantageous to the world peace enterprise.’’ Kuo Ch’un, The United Natiqna 36 
(Peking, 1956). 
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6. THE QUESTION oF CHINESE REPRESENTATION 


Ever since the establishment of the regime, Communist China has main- 
tained that the representation question is a question of the ‘‘restoration 
of the rightful position of a Charter member” end is not a matter of 
‘admission’ which would call for application of the Article-4 test.3* 
Thus, in answering a question asked by a Japanese journalist about ‘‘the 
prospects of China’s entry into the United Nations,’’? Vice Premier and 
Foreign Minister Ch’en Yi said: 


China is not only a member state of the United Nations but is one of 
its founding members. However, China is excluded from the United 
Nations today, and its seat in the United Nations is usurped by the 
Chiang Kai-shek clique which long ago was overthrown by the Chinese 
people. This extremely abnormal state of affairs is created entirely 
by U. S. imperialism. China’s legitimate rights in the United Nations 
must be restored and should have been restored long ago.*® 


Communist China has always insisted that the question of Chinese 
representation in the United Nations is a procedural question to be decided 
by a simple majority of the General Assembly. The majority of the 
Members of the United Nations, on the contrary, hold that the question 
of who should represent China in the United Nations is an ‘‘important 
question’’ urder Article 18 of the Charter, which calls for a two-thirds 
majority vote. Communist China considers this view to be a completely 
untenable interpretation of the Charter. Professor Chou Keng-sheng ex- 
presses the Communist Chinese position on this point as follows: 


Is it not a fact that for many years the U.N. General Assembly de- 
cided by a majority vote to postpone discussion of the question of 


38 Art. 4, par. 1, of the Charter provides: ‘‘Membership in the United Nations is 
open to all other peace-loving states which accept the obligations contained in the 
present Charter and, in the judgment of the Organization, are able and willing to 
carry out these obligations.’’ 

89 Made at & press conference held in Peking on June 20, 1964. 7 Peking Review, 
No. 26, at 6, 7 (June 26, 1964). Professor Chou Keng-sheng expresses the same view 
couched in standard legal terminology: ‘‘China is one of the founders of the United 
Nations and & permanent member of the Security Council. As a subject of inter- 
national law, the People’s Republie of China, established after the victory of the Chinese 
People’s Revolution, is the continuation of pre-liberation China and therefore is certainly 
entitled to China’s legitimate seat in the United Nations and to all other rights inherent 
to it. This is a universally acknowledged principle of international law and has been 
confirmed in the United Nations Charter and in international practice. According 
to international law, changes in the state power of a country which has gone through 
a revolution ĉo not affect its international personality. In the United Nations Or- 
ganization, there are member states in which new regimes were established as a result 
of coups d’etat or revolutions. Their seats in the United Nations were not affected. 
Iraq and Cuba are notable examples.’’ ‘‘China’s Legitimate Rights in the United 
Nations Must Be Restored,’’ People’s Daily, Dee. 5, 1961; English translation in 
Oppose the New U. S. Plots to Create ‘‘Two Chinas’? 55 (Peking, 1962). A similar 
view was expressed by another Communist Chinese writer in 1956; see Hsii Tun-chang, 
‘The Question of the Restoration of the Legitimate Right and Status of the Chinese 
People’s Republic in the United Nations,’’ (1956) CFYC, No. 5, at 11, 18-14. 
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China’s representation? To postpone discussion itself means. not to 
restore, or at least not to restore for the time being, China’s legitimate 
rights in the United Nations. This, too, is an extremely important 
question. Since this could be considered a procedural question and 
decided by a majority vote, the question of the restorstion of the 
lawful rights of the People’s Republic of China now heirg discussed 
is likewise a procedural question. Why then should the latter question 
be singled out as an important question requiring a twc-thirds ma- 
jority decision? This is self-contradictory and untenable from the 
standpoint of law. 

Paragraph 3 ‘of Article 18 of the U.N. Charter provides that 
“Decisions on other questions, including the determinacion of ad- 
ditional categories of questions to be decided by a two-thirds majority, 
shall be made by a majority of the members present and vcting’’. To 
put it briefly, apart from the important questions listed in Paragraph 
2, the U.N. General Assembly may also determine additional categories 
of questions to be decided by a two-thirds majority. Here only 
categories of questions, not individual specifie questions, are referred 
to. If it is felt that a specific question should be decided by a two- 
thirds majority, the General Assembly should first approv2 a general 
provision for an additional category and then discuss the given 
specific question as one falling into this category. Western authori- - 
ties on international law also hold this view. For instance, it is af- 
firmed in Oppenheim’s International Law ... 

The restoration of the People’s Republic of China’s seat in the 
United Nations is simply a specific question which, in accordance 
with a correct interpretation of Paragraph 3 of Article 18, cannot be 
classified as one requiring a two-thirds majority decision under Para- 
graph 2... .* 


As for the question of Chinese representation in the Security Council, he 

argues that the ‘‘Big Power veto’’ could not properly be used to block 

a resolution proposing the seating of Communist China in that body. He 
gives the following reasons: 


Western experts on international law have also pointed cut that if 
the examination of credentials of representatives is regarded as a 
non-procedural matter and at the same time that the veto can be 
applied in the Security Council on the question of the right of repre- 
sentation, then, after the government of a country has undergone a 
revolutionary change, the person still acting as representative of the 
overthrown government of a state having a permanent member seat 
in the Security Council would be able to exclude the representative 
of the new government by veto while himself forever illegally oceupy- 
ing his seat in the Security Council.** 


In line with its position on the nature of the Chinese reprasentation 


question, Communist China has always claimed to be the sole lezal repre- 
sentative of China in the United Nations. It demands the expulsion of 
the ‘‘Kuomintang remnant reactionary clique’’ from the Unitec Nations, 
declaring that until such event takes place, ‘‘it will be impossible for 


40 Chou, loc. eit. 67-70. ee 
41 Ibid. 70-71. See also Hsii Tun-chang, loc. cit. note 89 above, at 16. 


o 
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China [¢.e., Communist China] to have anything to do with the United 
Nations.” 4? It is quite unwilling to submit to any type of ‘‘two-China”’ 
arrangement, whether in the United Nations or in any other international 
organization. That Communist China’s opposition to the ‘‘two-China’’ 
concept is more than mere propaganda ** is suggested by the fact that its 


42 Premier Chou En-lai in a TV interview with British Correspondent Felix Greene, 
Sept. 5, 1960. 7 Documents 226, 233 (1960). 

43 In his speech to the Third Session of the First National People’s Congress, de- 
livered on June 28, 1956, Premier Chou En-lai said: ‘‘. . . certain people are hatching 
a plot to create ‘two Chinas.’ They are vainly attempting to describe Taiwan as 
another China or as a separate independent state. But these vain attempts can only 
be interpreted as a sign of losing one’s senses in the face of powerful facts. Taiwan 
has always been a part of China. Solemn international agreements have also long 
affirmed that Teiwan belongs to China. Even the Chiang Kai-shek elique also admits 
that Taiwan belongs to China. All Chinese people, including those on Taiwan, will 
never tolerate the detachment of Taiwan from their motherland. ... It is futile to 
hope that China will fall into this trap.’? 4 Documents 73, 87-88 (1956-1957); Eng- 
lish translation in Supplement to People’s China, No. 28, at 1, 11. (1956). 

Vice Premier Ch’en Yi also expressed the same view to a Japanese journalist on 
June 20, 1964. He said: ‘‘ Under no circumstances will we barter away principles and 
sovereignty; ‘any attempt to make the restoration of China’s seat in the United 
Nations a bait for our acceptance of the ‘two Chinas’ scheme is doomed to failure.’’ 
7 Peking Review, No. 26, at 6, 7 (June 26, 1964). In 1966, Canada advocated before 
the 21st Session of the U. N. General Assembly a ‘‘two Chinas’’ plan which calls 
for the seating of Communist China in the Security Council and the concurrent repre- 
sentation of both the Republie of China and Communist China in the General Assembly. 
New York Times, Nov. 23, 1966. Italy also proposed a resolution (which later became 
the six-Power resolution) for establishing an 4d Hoc Committee with the mandate of 
exploring and studying the situation in all its aspects in order to make appropriate 
recommendations to the General Assembly at its 22nd Session. See 3 U. N. Monthly 
Chronicle, No. 11, at 87 (December, 1966). These two proposals were sharply de- 
nounced by a People’s Daily editorial on Dec. 2, 1966, entitled ‘‘China Asks the United 
Nations for Nothing.’’ The editorial said: ‘‘Both the ‘six-nation draft resolution’ 
and Canada’s ‘three point plan’ were designed to enable the Chiang Kai-shek Gang 
to hang on in the United Nations, and to pursue the plot for the creation of ‘two 
Chinas.’ The Italian representative was quite outspoken when he said that ‘the 12 
million people of Taiwan [...] have a right to self-determination.? That Chinese 
should be required to take a vote to determine whether they are Chinese or not is 
absurd in the extreme. This is a flagrant violation of China’s sacred sovereign rights. 
. «+ Whatever devices are thought up to serve the U. S. policy of aggression and the 
U. S. plot for the creation of ‘two Chinas’, they are doomed to failure.’? English 
translation in 9 Peking Review, No. 50, at 26, 27 (Dec. 9, 1966). See also, Commen- 
tator, ‘‘The Conspiracy of ‘‘Two-Chinas’’? Is Doomed to Become Bankrupt,’’ People’s 
Daily, Nov. 25, 1966. For a detailed argument to refute the theory of ‘‘two Chinas,’’ 
see Shao Chin-fu, ‘‘The Absurd Theory of ‘Two Chinas’ and Principles of International 
Law,’’ (1959) ECWTYC, No. 2, at 7; English translation in Oppose the New U, 8. 
Plots to Create ‘‘Two Chinas,’? 76 (Peking, 1962). The Government of the Republic 
of China has also always strongly opposed any ‘‘two Chinas’’ proposal in the United 
Nations. E.g., see China and the United Nations 252-262; Vice President Ch’en 
Cheng’s statement on Chinese representation in the United Nations, New York Herald 
Tribune, July 6, 1961. 

44 Communist China has consistently maintained that there is only one China and 
that Taiwan is a part of it. The official attitude was expressed on Aug. 24, 1950, by 
Premier *(and then Foreign Minister) Chou En-lai in a eablegram to the President of 
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delegations to non-governmental international organizations always stage 
a walkout if the organization seats a ‘‘Kuomintang’’ representative.*® 
Moreover, on the governmental level, Communist China accepted the Uni- 
versal Postal Convention ** and participated in the Universal Postal Union 


the Security Council shortly after the outbreak of the Korean War and. the dispatch 
of the Seventh Fleet to the Taiwan Straits. The cablegram reads: ‘‘Caiwan is an 
integral part of China. This is not only a fact based on history, confrmed by the 
situation since the surrender of Japan, but it is also stipulated in the Caim Declaration 
of 1943 and the Potsdam Communique of 1945 as binding internationel agreements 
which the United States Government has pledged itself to respect and observe.’’ 1 
Documents 134 (1949-50); U.N. Doe. S/1715 (1950). Communist Chinese writers have 
written many articles expounding the view that Taiwan is a part of China. E.g., see 
Mei Ju-ao, ‘‘Stripping the Aggressor of Its Pretext,’’ People’s Daily, Jan. 31, 1955; 
English translation in (1955) People’s China, No. 5, at 10; Ch’et T’i-ch’iang, ‘‘Sov- 
ereignty of Taiwan Belongs to China,’’ People’s Daily, Fet. 8, 1955; Shao Chin-fu, 
loc. cit. note 43, above. The Government of the Republic of China also sonsiders that 
Taiwan is a part of China. E.g., see President Chiang Kai-shek’s acdress on the 
international situation, Feb. 8, 1955; English translation in 5 Free China Review, No. 3, 
at 49, 52-53 (Taipei, March, 1955). See also the following publications written by 
scholars in the Republic of China: 3 T’ang Wu, Chung-kuo yü kuo-chi fa (China and 
International Law) 432-440 (Taipei, 1957); Chao Yin-mirg, ‘‘The Sovereignty of 
Taiwan from the Viewpoint of International Law,’’ 13 Cherg-chi p’ingiun (Political 
Review), No. 12 (Taipei, 1965) ; Hungdah Chiu, ‘‘The Question of the Legal Status of 
Formosa and the Pescadores,’’ in Hsien-tai kuo-chi fa wen-t’i (Selected Problems of 
Modern International Law) 97 (Taipei, 1966). 

Both the Republic of China and Communist China hold the view thet the United 
Nations is not competent to consider the ‘‘question of Taiwan (Fornosa).’’ The 
U. S. proposal of Sept. 20, 1950, to have the ‘‘Question of Formosa’’ ircluded in the 
agenda of the Fifth Session of the General Assembly (U.N. Doe A/1373 (1950)) was 
strongly opposed by the Republie of China. On Oct. 5, 1950, when the General Com- 
mittee discussed the question of whether the U. S. proposal should be included in the 
agenda, the representative of the Republic of China stated: ‘‘It [is] unprecedented 
in the United Nations for the government of one Member State to question the right 
of another State to its territorial possessions. In so doing, ths United Stetes delegation 
[has] taken a very grave step. In accordance with the principles laid down by the 
Charter, the Cairo Declaration and the Potsdam Proclamation, the Chinese delegation 
[feels] that it was beyond the competence of the General Assembly te consider the 
proposed item, and [will] therefore oppose its inclusion in the agenda.’’ U.N. General 
Assembly, 5th Sess., Official Records, General Committee, 71st meeting, at 11 (A/BUR/ 
SR.71) (1950). On Nov. 28, 1950, in his statement at the 526th meeting of the 
Security Council, the Communist Chinese representative, Wu Hsiu-ch’uan, stated that 
history itself and the situation during the five years following Japan’s surrender had 
long determined the status of Taiwan to be that of an integral part of China. More- 
over, he argued, under Art. 107 of the Charter, the United Nations had 20 right what- 
soever to alter that status. U.N. Security Council, 5th Year, Official Records, 527th 
meeting, No. 69, at 2, 9 (8/P.V. 527) (1950). 

45 E.g., in 1960 the China Political Science and Law Assoziation withdrew from the 
International Law Association in protest against the admission of tha Republic of 
China to the latter association. 3 Peking Review, No. 32, at 24-25 (1960); see also 
International Law Association, Report of the Forty-Ninth Conferenes (Hamburg) 
excii (1960). 

46 (‘Chinese People’s Postal Administration Accepts Universal Postal Convention,’?’ 
Dee. 5, 1950; 1 Documents 188 (1949-50); English translation in SIMP, No. 24, 
at 5 (Dec. 6, 1950). ae 


1968] COMMUNIST CHINA’S ATTITUDE TOWARD UNITED NATIONS 37 


(UPU) from the latter part of 1950 until being ousted in April, 1951.47. 
Although one can only speculate as to what Communist China’s response 
would actually have been if given the option of remaining in the UPU to- 
gether with the representative of the Republic of China, it is likely that 
Communist China would have refused to participate.*® i 

Before 1965, Communist China’s only condition for participation in the 
United Nations was the expulsion of the representative of the Republie of 
China. But, on September 29, 1965, Vice Premier Ch’en Yi in a press 
conference unexpectedly advenced additional conditions for Communist 
China’s participation in the United Nations. He said: 


The United Nations has long been controlled by the United States 
and has today become a place where two big powers, the United States 
and the Soviet Union, conduct political transactions. This state of 
affairs has not changed although dozens of Afro-Asian and peace- 
loving countries have made no small amount of efforts in the United 
Nations. China need not take part in such a United Nations. 


During the U. S. war of aggression against Korea, the United Na- 
tions adopted a resolution naming China as an aggressor. How can 
China be expected to take part in an international organization which 
calls her an aggressor? Calling China an aggressor and then asking 
the aggressor to join, would not the United Nations be slapping its 
own face? 


. . . 


Will the present U.N. General Assembly adopt a resolution ex- 
peling the elements of the Chiang Kai-shek clique and restoring 
China’s legitimate rights? . . . If things really turn out that way, 
the question would still remain unsolved. 


The United Nations must rectify its mistakes and undergo a thorough 
reorganizétion and reform. It must admit and correct all its past 
mistakes. Among other things it should cancel its resolution con- 
demning China and the Democratic People’s Republie of Korea as 
aggressors and adopt a resolution condemning the United States as the 
aggressor; the U.N. Charter must be reviewed and revised jointly by 
all countries, big and small; all independent states should be included 
in the United Nations; and all imperialist puppets should be ex- 
pelled.** 


4t fí Chinese Postal Administration Registers Strong Protest With the Universal 
Postal Union Against Tricks to Oust China,’’ May 13, 1951; 2 Documents 19 (1951- 
1953); English translation in SCMP, No. 104, at 18, 19 (May 13, 1951). 

48 Such a position seems to be implied by the Communist Chinese statement in 
reference to the circular letter sent by the Universal Postal Union to its members: 
fe. |.. Circular Letter March 8, 1951, mentioning the so-called Postal Administration 
of the Kuomintang Clique on the same footing with the General Postal Administration 
of the People’s Republic of China , . . China can never agree to this.’? 2 Documents 
20; English translation in SCMP, No. 104, at 19. 

49 People’s Daily, Oct. 7, 1965; English translation in 8 Peking Review, No. 41, at 
7 (Octe $, 1965). 
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7. THE QUESTION or Communist CHINA’S AD Hoc PABTICIPATION IN THE 
UNITED NATIONS i 


Artiele 32 of the Charter provides that any Member State of the United 
Nations which is not represented on the Security Council, or any state 
which is not a Member of the United Nations, shall be invited to partici- 
pate, in a non-voting capacity, in any Security Council discussion concern- 
ing a Cispute to which it is a party. In 1950, Communist China on sev- 

eral occasions apparently relied upon this article in claiming the right 
to participate in Security Council discussions on several questions con- 
cerning Communist China." Despite the fact that the state of China has 


59 There are two problems involved in implementing that part of Art. 32 which 
concerne the invitation of non-Member states to participate in the United Nations on 
an ad hoc basis: (1) The Rules of Procedure of the Security Council do not expressly 
provide for the invitation of a state which is not a Member of the United Nations. In 
practice, such invitations seem to be based on Rule 39, concerning invitations of 
individuals, which provides: ‘‘The Security Council may invite members of the 
Secretariat or other persons, whom it considers competent for the purpose, to supply 
it with information or to give other assistance in examining matters within its com- 
petence.’’? Thus, in the resolution inviting the representative of Communist China, 
adopted by the Security Council at its 506th meeting on Sept. 29, 1950, it is stated, 
inter alka, that the Security Council ‘‘may in accordance with Rule 39 of the Rules of 
Procedure, invite representatives of the Central People’s Government of the People’s 
Republic of China to provide it with information or assist it in the consideration of 
these matters... .’? (2) Rule 38 of the Rules of Procedure provides: ‘‘Any mem- 
ber of the United Nations invited in accordance with the preceding Rule or in applica- 
tion of Article 32 of the Charter to participate in the discussions of the Security 
Council may submit proposals and drazt resolutions. These proposals and draft reso- 
lutions may be put to a vote only at the request of a representative on the Security 
Council.’’ It is obvious that Rule 38 refers only to Members of the United Nations 
invited pursuant to Art. 32 of the Charter and confers only on these Members the 
right to submit proposals and draft resolutions, and does not confer such right on 
non-Member states invited pursuant to Art. 32. However, in the case of inviting Com- 
munist China’s representative, the Security Council did not seem to take into account 
this tecanical difference. Thus, when the representative of Communist China submitted 
a draft resolution (U.N. Doc. 8/1921 (1950)) at the 526th meeting of the Security 
Couneil on Nov. 28, 1950, no representative raised this technical question, and the draft 
resolution, when sponsored by the Soviet Union, was put to a vote. The Council, 
however, on Nov. 30, 1950, rejected the resolution by 9 votes to one (the Soviet Union) 
with ore Member (India) not participating. U.N. Security Council, 5th Year, Of- 
ficial Records, 529th meeting, 22 (Nov. 30, 1950) (S/P.V. 529). For a survey of the 
.practice of participation of non-Member states in the Security Council, see Repertoire 
of Praztice of the Security Council, 1946-51, at 113-120 (ST/PSCA/1) (1954); 
1952-52, at 50-51 (ST/PSCA/1/Add.1} (1956); 1959-63, at 75-76 (ST/PSCA/1/Add. 
3) (1965). 

51 In cablegrams dated Aug. 28 and 30, 1950, to the U. N. Secretary General, the 
Foreign Minister of Communist China submitted to the Security Council a complaint 
accusing the United States of bombing Chinese territory. The President of the Security 
Council included the item in the provisional agenda of the Council’s 493rd meeting 
on Aug. 31, 1950. See U.N. Does. 5/1772 and 1743 (1950); 1 Documents 140, 143 
(1949-1950). In a cablegram to the United Nations dated Sept. 10, 1950, the Foreign 
Minister of Communist China stated that, as the sole legal government representing 
the Chinese people and as the accuser in the case, his government had the right and 
the necassity to send a delegation to attend and participate in the proceedings of the 
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been represented by the Republic of China ever since the United Nations 
began operating in 1945, the Security Council in 1950 nevertheless invited 
Communist China to participate in the discussion of questions concerning 
China,” even though this amounted to inviting a second representative 
from a state already represented in the United Nations, creating a situation 
not literally covered by Article 32.5° Moreover, despite a lack of legal 
basis either in the Charter or in the Rules of Procedure of the General 
Assembly, the First Committee of the General Assembly in 1950 invited 
Communist China to- participate in the discussion of the agenda item 
entitled ‘‘Cormplaint of armed invasion of Taiwan (Formosa).’’ 5*4 


Security Council. U.N. Doe. S/1776 (1950). Nevertheless, on Sept. 11, 1950, the 
Security Council at its 499th meeting rejected a Soviet proposal to invite a representa- 
tive of Commurist China to participate in the discussion of the case. See U.N. Doe. 
8/1759 (1950); U.N. Security Council, 5th Year, Official Records, 499th Meeting, 19 
(Sept. 11, 1950) (S/P.V.499). In the ensuing weeks, Communist China sent several 
similar cablegrams to the U.N. Security Council requesting participation in the Council’s 
discussion of certain questions relating to China. See cablegrams of Sept. 17, 1950 
(U.N. Doe. A/1795), Sept. 24, 1950 (U.N. Doc. A/1415), and Sept. 27, 1950 (U.N. 
Doe. A/1416). 

52In a cablegram dated Aug. 24, 1950, addressed to the President of the Security 
Council, the Foreign Minister of Communist China submitted to the Council a com- 
plaint charging the United States with invasion of Taiwan, U.N. Doc. 8/1715 (1950). 
The complaint was included in the provisional agenda of the 492nd meeting of the 
Security Council on Aug. 29. In a cablegram dated Sept. 17, 1950, the Foreign Min- 
ister of Communist China stated that, as the sole legal government representing the 
Chinese people, and being the accuser in the case, his government had the right and 
necessity to send its delegation to attend and participate in the proceedings of the 
Security Council, U.N. Doc. 8/1795 (1950). On Sept. 29, 1950, the Security Council 
at its 506th meeting adopted a resolution to invite the representative of Communist 
China ‘‘to attend the meetings of the Security Council held after November 15, 1950 
during the discussion of that government’s declaration regarding an armed invasion 
of the Island cf Taiwan (Formosa).’’ In a cablegram dated October 2, 1950, the 
Secretary General transmitted the invitation to the Foreign Minister of Communist 
China. In a cablegram dated Oct. 23, 1950, the government of Communist China 
accepted the invitation. On Nov. 27, a representative of Communist China took his 
seat at the Council table. U.N. Security Council, 5th Year, Official Records, 525th 
meeting, 19-20 (Nov. 27, 1950) (S/P.V. 525). 

5$ During the discussion at the 506th meeting of the Security Council on Sept. 29, 
1950, in regard to the question of inviting a representative of Communist China to par- 
ticipate in the Couneil’s consideration of the agenda item on the ‘‘Invasion of 
Taiwan,’’ the U. S. representative observed that ‘‘the General Assembly .. . has 
given its opinion in Resolution 267 (IV) that... decisions under Rule 39 of the 
Rules of Procedure, are procedural in their nature.’’ The representative of the Re- 
publie of Ching disagreed, saying that: ‘‘[i]nsofar as the recommendations of the 
General Assembly are concerned, I would like to say that no specific point is to be 
found among the recommendations covering the question at issue, because those recom- 
mendations do not cover the question of inviting a second representative from the 
same country.’’? U.N. Security Council, 5th Year, Official Records, 506th meeting, p. 13 
and 507th meeting, p. 3 (Sept. 29, 1950) (S/P.V. 506 and 507). 

54In a letter to the United Nations dated Sept. 20, 1950, the Soviet Union proposed 
that the question of U. S. aggression against China should be included in the agenda 
of the Fifth Session of the General Assembly, U.N. Doc. A/1375 (1950). At its 285th 
plenary meeting on Sept. 26, 1950, the General Assembly included the item in its agenda 
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Communist China’s acceptance of United Nations’ invitations in 1950 
was not conditioned upon expulsion of the representative of the Republic 
of China, though Communist China did frequently reiterate its claim to 
be the sole legal government of China. However, its attitude concerning 
ad hoc participation changed suddenly in 1955 when it rejected the United 
Nations Security Council’s invitation to participate in the discussion of 
a New Zealand proposal concerning the hostilities between the Republic 
of China and Communist China on certain off-shore islands near mainland 
China.®> The reasons for rejection are given in a cablegram dated Febru- 
ary 3, 1955, from Communist China’s Foreign Minister to the Secretary 
General.** In the cablegram the Foreign Minister accused the United 
States of aggression against Taiwan. He stated that, inasmuch as the 
liberation of Taiwan was a sovereign right of the Chinese people and 
entirely an internal affair of China, it was a violation of the United Nations 
Charter to suggest, as did the New Zealand proposal, that the Security 
Council should consider the question of hostilities between his government 
and the ‘‘Chiang Kai-shek regime.’’ He further stated that so long as his 
government’s place in the United Nations was usurped by the ‘‘Chiang 
Kai-shek group’’ the People’s Republic of China would be unable to take 
part in the discussion of questions concerning China in the United Nations. 
He concluded that his government could agree to participate in the de- 
liberations of the Security Council only for the purpose of discussing the 
resolution proposed by the Soviet Union *’ and only after the representa- 
tive of his government had been seated in the name of China, and the 
other occupant of China’s seat had been expelled.** 


and referred it to the First Committee. In a cablegram to the Secretary General and 
Presiden of the General Assembly dated Oct. 17, 1950, the Foreign Minister of Com- 
munist China declared that, as the sole legal government representing the Chinese 
people, his government had the right and necessity to send a delegation to attend and 
participate in the proceedings of the Fifth Session of the General Assembly, U.N. 
Doe. A/O.1/590 (1950). At the 406th meeting of the Committee on Nov. 24, 1950, 
a Soviet proposal to invite a representative of Communist China to participate in the 
Committee’s consideration of this agenda item was adopted. U.N. General Assembly, 
5th Sess., Official Records, Ist Committee, 406th meeting, p. 385 (Nov. 24, 1950) (A/C.1/ 
SR.406). Foreign Minister Chou En-lai replied by cablegram dated Nov. 26, 1950, 
accepting the invitation and informing the Secretary General of the appointment of a 
representative to participate in the discussion of the item in the First Committee, 
U.N. Doe. A/C.1/636 (1950). At the Committee’s 407th meeting on Nov. 27, 1950, the 
chairmar invited the representative of Communist China to the Committee table. 
U.N. Gereral Assembly, 5th Sess., Official Records, 1st Committee, 407th meeting, p. 389 
(Nov. 27, 1950) (A/C.1/8R.407). 

55 Agenda item submitted by New Zealand on Jan. 28, 1955, U.N. Doc. 8/3354 
(1955). The Soviet Union also proposed on Jan. 30, 1955, that the Security Council 
should consider the question of acts of aggression. committed by the United States 
against Communist China in the area of Taiwan and other Chinese islands, U.N. Doe. 
8/3355 (1955). On Jan. 31, 1955, the Council adopted a New Zealand proposal to 
invite a representative of Communist China to participate in the discussion of the 
New Zealand item, U.N. Security Council, 10th Year, Official Records, 690th meeting, 
p. 23 (Jan. 31, 1955) (S/P.V.690). 58 U.N. Doc. 8/3358 (1955). 

57 For the resolution proposed by the Soviet Union, see note 55 above. 

58 But Communist China cited grounds other than the China representation question 


om 
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8. THE QUESTION or MEMBERSHIP—ÅDMISSION AND WITHDRAWAL 


Some delegates at the 1945 San Francisco Conference considered that 
membership in the United Nations should be universal. The majority, 
however, refused to accept this principle. The entire Delegation of China, 
which included a representative of the Chinese Communist Party—Mr. 
Tung Pi-wu—supported the majority view that United Nations member- 
ship should ke restricted to ‘‘peace-loving states.’’ 5° 

Until recently, Communist China advocated the principle of universal 
membership in the United Nations. Some critics of Communist China 
may conclude that Communist China endorsed the universality principle 
solely in order to enhance its own chances of being ‘‘admitted’’ to the 
United Nations while continuing its policy of encouraging ‘‘wars of na- 


9) 


tional liberation?’ Certainly, Communist China is aware that adoption 
by the United Nations of the principle of universality would tend to pro- 
duce an atmosphere favorable to seating Communist China. However, 
Communist China’s long-time advocacy of universality cannot be con- 
sidered simply as a pragmatic position taken for the purpose of gaining 
“entry” into the United Nations, when one considers that Communist 


when, on Nov. 11, 1950, it rejected an invitation to participate in the Security Council’s 
discussion on the Special Report of the U, N. Command in Korea, adopted by the Council 
on Nov. 8, 1950, U.N. Doe. $/1884 (1950). The reasons for rejection were given by 
the Foreign Minister of Communist China as follows: ‘‘We cannot accept the invitation 
. .. because ... this invitation deprives the representative of the Central People’s 
Government of the People’s Republic of China of the right to discuss in the Security 
Council the most pressing question to the Chinese people, namely the question of armed 
intervention in Korea and aggression against China by the United States Government, 
and limits the right of the Chinese Representative to the discussion of the special report 
of the so-called United Nations Command which was engendered illegally by the 
Security Council under manipulation of the United States during the absence of two 
permanent members, the Soviet Union and the People’s Republic of China, and whose 
report is therezore not only one-sided and malicious, but also unlawful, and absolutely 
cannot be taken as basis for discussion . . .’? U.N. Doe. S/1898 (1950). 

59 See China and the United Nations 42-44 (1959). Tung is currently Vice Chair- 
man of the Central People’s Government of Communist China. 

60 See Ch’en T’i-ch’iang, ‘‘The Membership of the United Nations Should Be Uni- — 
versal,’’ People’s Daily, Nov. 9, 1955; ‘The Membership of the United Nations Should 
Be Universal,’’ editorial, People’s Daily, Nov. 21, 1955; Observer’s Comment, ‘‘Don’t 
Allow the Blecking of the Acceptance of New Members to the United Nations,’’ 
People’s Daily, Dee. 11, 1955; Observer’s Comment, ‘‘The United Nations Should 
Accept Mongolia and Japan,’’ People’s Daily, Dec. 13, 1956; Ting Liu, ‘‘The Question 
of the Acceptance of New Members by the United Nations,’’ (1956) CFYC, No. 1, 
at 32. But in all these arguments in favor of universality of membership in the 
United Nations, never did Communist China argue that membership should be opened 
to any state not possessing the qualifications listed in Art. 4 of the Charter. Its main 
argument has been that many states, particularly the Eastern European Communist 
states, were fully qualified under Art. 4 of the Charter for U. N. membership but 
that their admission was being unjustifiably blocked by ‘‘American imperialism,’’ 
See also the Joint Statement of Communist China and East Germany, Dec. 25, 1955, 
which states: ‘‘For the promotion of international peace and international coopera- 
tion, membership in the United Nations must be universal.’? 4 Treaties 9 (1955); 
3 Documents 355 (1954-55); English translation in (1956) People’s China, No. 2, 
Supp. at 2. 
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_ China claims to be seeking ‘‘China’s rightful seat in the United Nations’’ 
and not admission. 

In 1965 Communist China seemed to have suddenly dankoi its view 
on the universality of United Nations membership. In a press conference 
held on September 29, 1965, Vice Premier and Foreign Minister Ch’en Yi 
said that ‘‘all independent states should be included in the United Nations; 
and all imperialist puppets should be expelled.’?* Since Communist 
China has labeled many states, particularly most of the Latin American 
states and all NATO members, as ‘‘lackeys’’ of American imperialism, the 
membership of the United Nations would be greatly reduced if Ch’en Yi’s 
proposal were to be followed. 

As to the question of withdrawal, the Charter does not expressly pro- 
vide conditions and procedures for withdrawing from the United Nations, 

The question was, however, discussed at the 1945 San Francisco Confer- 
ence. In a report by Committee I/2, approved both by Commission I and 
by the Conference, it is stated that withdrawal would be permitted under 
certain special circumstances.*? The only case of actual withdrawal from 
the United Nations occurred when Indonesia in January, 1965, withdrew 
from the United Nations and terminated all United Nations activities on 
Indonesian territory because of the election by the Assembly of a ‘‘neo- 
colonial power’’—-Malaysia—to the Security Council. Peking acclaimed 
Indonesia’s move as a victory for the oppressed peoples of the world. All 
Communist Chinese official statements and newspaper articles concerning 
this event focused on its political and ideological aspects; there was no 
discussion of the question of Indonesia’s justification under the Charter 
or of other legal questions involved.® 


61 People’s Daily, Oct. 7, 1965; English translation in 8 Peking Review, No. 41, at 
7 (Oct. 8, 1965). . 

627 U.N.C.I.0. Documents 327-329 (1945). When this question was considered in 
Committee 2 of Commission I of the Conference, the Chinese representative announced 
that China was opposed to mentioning withdrawal in the Charter. He acknowledged 
that the power of withdrawal was inherent and suggested that each case of intended 
withdrawal should be considered on an ad hoc basis. He believed that withdrawal of 
Members would be detrimental to the organization. Jbid. 264-265. See also China 
and the United Nations 44 (1959). 

63 See letter dated Jan. 20, 1965, to the Secretary General from Indonesia on With- 
drawal from the United Nations, U.N. Doe. A/5857 (1965). In a telegram sent to 
the United Nations on Sept. 19, 1966, Indonesia declared its intention to resume full 
participation in the United Nations, commencing with the opening of the 21st Session 
of the General Assembly, U.N. Docs. A/6419, 8/7498. On Sept. 28, 1966, it did resume 
full participation in the work of the United Nations. The period of withdrawal was 
considered by Indonesia and the President of the Assembly as non-participation, so 
that it still retained ita membership status. No Members objected to this view. See 
3 U.N. Monthly Chronicle, No. 9, at 11-12 (October, 1966); see also article by Egon 
Schwelb in 61 A.J.I.L, 661 (1967). 

64 See Communist Chinese Government’s statement issued on Jan. 10, 1965, supporting 
President Sukarno’s resolute decision to withdraw from the United Nations, People’s 
Daily, Jan. 10, 1965, English translation in 8 Peking Review, No. 3, at 5 (Jan. 15, 
1965); Vice Premier Ch’en Yi’s statement on Jan. 11, People’s Daily, Jan, 12, 1965, 
English translation in 8 Peking Review, No. 3 at 4; Chairman Lin’s statement of Jan, 
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9. THE QUESTIONS OP CHARTER REVISION AND THE EXPANSION OF THE 
Unirep Nations ORGANS 


Communist China has never officially commented on the question of 
Charter revision, except in regard to the expansion of certain United 
Nations organs and the vague references to ‘‘reorganizing”’ or ‘‘reform- 
ing” the United Nations. Communist Chinese writers, however, have fre- 
quently discussed the issue of Charter revision and have always branded 
proposals for revision as attempts by ‘‘ American imperialism’’ to trans- 
form the United Nations into its instrument of aggression. For example, 
one writer severely attacked the United States’ attempt to revise the 
Charter principle of the unanimity of the Five Big Powers;®© another 
writer observed that for many years the imperialist states have vainly 
attempted to revise the Charter for the purpose of establishing a ‘‘world 
government’? under American domination. However, no Communist 
Chinese writers have ever commented on the question of expansion of 
certain United Nations organs in response to the demand of Afro-Asian 
Member States. 

On the official level, however, Premier Chou En-lai said in early 1955 
that his government supported the view that the distribution of seats of 
non-permanent members in the Security Council should take into con- 
sideration the demand of Afro-Asian nations.“ His statement did not 
deal with the question of Charter revision, since that approach to the 
problem of distribution of Security Council seats had not yet been pro- 
posed. Nor did Premier Chou link the question of the distribution of 
seats to the Chinese representation question. 

In response to a demand made by the growing number of Afro-Asian 
Members, the United Nations in 1960 began to consider the question of 
expansion of certain United Nations organs mcre accurately to reflect the 
geographic cistribution of its Member States. The question was put on 
the agenda of the 18th Session of the General Assembly and, on December 
17, 1968, the Assembly adopted two resolutions amending the Charter so 
as to provide for enlarging the membership of the Security Council and 
the Economie and Social Council. Before the two resolutions were 
adopted, the representative of the Soviet Union, Mr. Fedorenko, stated 


12, People’s Daily, Jan. 13, 1965, English translation in 8 Peking Review, No. 3 at 4; 
«‘Indonesia’s Bold, Revolutionary Action,’’ editorial, People’s Daily, Jan. 10, 1965; 
English translation in 8 Peking Review, No. 3 at 7; Wen Yao-chin, ‘‘Indoensia Pulls 
Out of the United Nations,’’ 8 Peking Review, No. 3, at 10; Vice Premier Ch’en Yi’s 
statement on Jan. 26, 1965, People’s Daily, Jan. 27, 1965, English translation in 8 
Peking Review, No. 5, at 7 (Jan. 29, 1965); China-Indonesia Joint Statement of Jan. 
28, 1965, Peopie’s Daily, Jan. 29, 1965, English translation in 8 Peking Review, No. 6, 
at 6 (Feb. 5, 1965). 

ső See Kuo Ch’un, Chap. XT, ‘‘The Principle of the Unanimity of Big Powers and the 
Problem of Charter Revision,’’ The United Nations 101-108. 

66 Chou Keng-sheng, op. cit. note 19 above at 67—68. 

67 Report on the Afro-Asian (Bandung) Conference to the Standing Committee of the 
National People’s Congress, 3 Documents 262, 272 (1954-1955). 

es TN. General Assembly Res. 1991A (XVII) anā 1991B (XVIII). 
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before the Assembly’s Special Political Committee on December 10, 1963, 
that his government favored increasing the membership of those organs. 
But he also asserted that an amendment of the Charter would be invalid 
and unlawful without the approval of all five permanent members of the 
Security Council, and that such approval could not be obtained until the 
lawful rights of Communist China in the United Nations were restored. 
He then explained Communist China’s position as follows: 


... [T]he Soviet Government had consulted the Government of the 
People’s Republic of China ... The latter Government had replied 
that, since China was still barred from participation in the Organiza- 
tion’s work, it would make no commitments on any ameadments of 
the Charter relating to the total number of seats in the principal- 
United Nations organs, and that agreement on iis part to revision of 
the Charter while the Chiang Kai-shek representative was present 
in the United Nations might lead to the creation’ of a ‘‘two-China 
situation’’. The Government of the People’s Republic of China had 
thus made it plain that it did not approve of any attempt to settle’ 
the question of equitable representation by increasing the member- 
ship of the organs in question, and that it favorec instead an equitable 
distribution of the existing seats in those organs.© 


The Soviet explanation of the Communist Chinese position draw a sharp 
rebuttal from Communist China. The Foreign Ministry of Communist 
China on December 12, 1963, issued a statement saying that it favored 
the increasing of Asian and ‘African membership in the United Nations 
organs either by expanding these organs or by redistributing the existing 
seats. Although the statement rejected the idea that this issue should be 
linked to the Chinese representation question, it somewhat equivocally con- 
cluded that, while the People’s Republic of China ‘‘continues to be ex- 
cluded from the United Nations, China will undertake no commitment on 
the question of revision of these articles by the United Nations.” It 
further stated that Foreign Minister Ch’en Yi had already made a state- 
ment in this vein on October 2, 1963, and that the Chinese government 
had repeatedly so notified the Soviet authorities, on October 4, December 
5 and 8, 1963.7° 

In spite of this blunt official rebuttal by Communist China, the repre- 
sentative of the Soviet Union nevertheless insisted on his own interpretation 


68 U.N. General Assembly, 18th Sess., Official Records, Spec. Pol. Comm., 423rd meet- 
ing, p. 257 (Dee. 10, 1963) (A/SPC/SR.423). The Soviet Union voted against these two 
resolutions. It favored redistribution of the existing seats in these organs. See ibid. 
256-258. 

7010 Documents 437 (1963), English translation in 6 Peking Review, No. 31, at 20-21 
(Dee. 20, 1963). Ch’en Yi’s public statement of Oct. 2, 1963, was made at the Guinean 
Embassy’s National Day reception in Peking, SCMP, No. 3074, at 86 (Oct. 7, 1963). 
Thus it is not surprising that the representative of Guinea, at the Spec.al Political 
Committee’s meeting held on Dec. 10, 1963, expressed doubt at the Soviet explanation . 
of the Communist Chinese position. See U.N. General Assembly, 18th Sass., Official 
Records, Spec. Pol. Comm., 423rd meeting, pp. 257-258 (Dec. 10, 1963) (A/SPC/ 
SR.423). 
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of the Communist Chinese position and voted against those two resolutions 
on the grounds of the Chinese representation question.” 


10. Tar RÔLE or THE UNITED NATIONS IN THE MAINTENANCE OF 
INTERNATIONAL PEACE AND SECURITY 7? 


Communist China’s attitude toward the United Nations’ rôle in the 
maintenance of international peace and security is mainly governed by 


‘ political considerations, though legal arguments are not infrequently 


invoked to defend its position. According to Communist China, the Se- 
curity Council is the only organ of the United Nations which has the right 
to take ‘‘acticn’’ to maintain international peace and security." Generally 
an attempt to by-pass the Security Council in matters relating to inter- 
national peace and security is considered by Communist China to be a 
violation of the Charter. Thus, official government statements as well as 
scholarly articles and books have frequently denounced the 1950 ‘‘ Uniting 
for Peace’’ Resolution and other similar measures which have been passed 
in an effort to entrust to the General Assembly a rôle in maintaining inter- 
national peace and security.’* 


11 See the Soviet statement at the 427th meeting held on Dec. 14, 1963, ibid. 270. 
See also Albania’s rebuttal of the Soviet statement at the 428th meeting held on the 
same day. Ibid. 277. An editorial in the People’s Daily on Dee. 18, 1963, severely 
criticized the Soviet position as follows: ‘‘We must express our greatest regret at the 
improper tactics employed by the Soviet delegate over this issue. Using as a pretext 
his allegation that China opposed an expansion of U.N. organs, the Soviet delegate 
refused to support the resolutions for broader Afro-Asian representation in the Security 
Council and in the Economie and Social Council. Even after the spokesman of the 
Chinese Foreign Ministry in a statement on December 12 gave a comprehensive and 
clear-cut éxplanation of the position of the Chinese Government, he ‘still stuck to his 
misrepresentation of the Chinese position in an attempt to apologize for the action 
of the Soviet Union. This showed that the Soviet delegate was manoeuvring for ulterior 
motives.’? English translation in 6 Peking Review, No. 52, at 14, 15 (Dec. 27, 1963). 
In- his speech at the farewell party for Marshal Montgomery on Sept. 22, 1961, 
Premier Chou En-lai observed, inter alia, that it is the United States which has tried to 
link the Chinese representation question with the question of the expansion of certain 
United Nations organs. 8 Documents 253, 254 (1961). 

72 This section is limited to an appraisal of Communist China’s general attitude con- 
cerning this important function. The author proposes to discuss this question in detail 
in a separate paper. 

78 See Kuo Ch’un, The United Nations 24 (Peking, 1956); Wan Chia-chiin, What 
is the United Nations 7 (Peking, 1957). 

74 Cf. the following passage written by a Communist Chinese writer: ‘‘In No- 
vember 1950, the United States again in the fifth session of the General Assembly 
used its mechanical majority to pass a so-called ‘Uniting for Peace’ Resolution, which 
totally undermines the principle cf the unanimity of the Big Powers and impairs the 
function of the Seeurity Council, in an attempt to transform the United Nations into an 
instrument of war. This resolution provides that when the Security Council fails to 
exercise its . . . responsibility for the maintenance of international peace and security, 
that is to say, when the Soviet Union vetoes any proposal of aggression submitted by 
the United States in the Security Council, the General Assembly may, at tae request 
of the Security Council on the vote of any seven members of the United Nations, or by 
vote 9f the mejority, immediately discuss this question and even recommend so-called 
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In spite of Communist China’s general distrust and disapproval of the 
steps taken to place some peacekeeping power in the hands of the General 
Assembly, it has demonstrated a willingness to overlook legal niceties in 
cases where the General Assembly has passed resolutions criticizing ‘‘im- 
perialist’’ countries. For example, in the 1956 Suez Canal crisis, when 
the United Kingdom and France vetoed in the Security Council the pro- 
posed resolutions calling for their withdrawal from Egyptian territory, 
the case was referred in accordance with the ‘‘Uniting for Peace’’ Resolu- 
tion to the General Assembly, which then passed resolutions calling for 
the withdrawal of Anglo-French forces from Egypt. Communist China 
did not express any objection to the General Assembly’s réle in this case. 
On the contrary, an editorial in the People’s Daily on November 13, 1956, 
stated that ‘‘this is the first time that the United Nations has adopted 
resolutions against aggression in conformity with the Charter .. .’’7 

Communist China has always insisted that the United Nations, in exer- 
cising its rôle in maintaining international peace and security, should not 
intervene in the internal affairs of states in violation of Article 2, para- 
graph 7, of the Charter. However, Communist Chinese practice in evalu- 
ating specific United Nations activities demonstrates that the application 
of this principle is clearly governed by political considerations. Any 
attempt by the United Nations to consider internal matters in Communist 
countries is invariably denounced as a gross violation of Article 2, para- 
graph 7, of the Charter.7* On the other hand, consideration by the United 
Nations of the question of apartheid in South Africa or of colonial ques- 


‘collective measures’, including the use of force, to organize a United Nations force 
anytime at the recommendation of the General Assembly. It further provides that 
14 states, including the United States, the United Kingdom, France and others, will 
organize a ‘Collective Measures Committee’ to study possible measures which may 
be used for the maintenance of international peace and security. It is obvious that 
the above resolution practically transfers all the powers of the Security Council to the 
General Assembly and its subordinate organ—the ‘Collective Measures Committee’... . 
This American way of openly undermining the Charter of the United Nations not only 
met the strong opposition of the Soviet Union, but also the opposition of many other 
states.’? Kuo Ch’un, op. cit. note 73 above, at 104-105. 

In a statement by Communist Chinese Foreign Minister Chou En-lai, dated Feb. 3, 
1951, denouncing the General Assembly Resolution of Feb. 1, 1951, which declared 
Communist China to be an aggressor in Korea, it is stated, inter alia, that ‘‘since there 
is now a representative of the Soviet Union in the Security Council to observe the 
Charter and uphold justice, the United States resolution slandering China was directly 
submitted to the United Nations General Assembly in an outright, unlawful by- 
passing of the Security Council and in violation of the principle of unanimity among 
the great Powers.’’?’ 2 Documents 7, 9 (1951-1953); English translation in 1951 
Documents of International Affairs 548, 551. 

75 English translation of the editorial in SCMP, No. 1412, at 22 (Nov. 16, 1956). 
In a Ta kung pao (Impartial Daily) editorial on Nov. 18, 1956, it is stated that the 
U.N. General Assembly should halt the adventurous activities of the aggressors and 
exercise its rôle to defeat all imperialist-inspired intrigues to endanger international 
peace and security. Reported in ibid. 24. 

76 E.g., in a People’s Daily editorial on Nov. 13, 1956, it is stated that ‘‘What 
occurred recently in Hungary is exclusively the internal affair of that country in which 
the United Nations has no right to intervene.’? English translation in SOME, No. 
1412, at 22, 23 (Nov. 16, 1956). 
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tions is not, in Communist China’s view, a violation of Article 2, para- 
graph 7,77 

Communist. China also has denied that the United Nations has any right 
to discuss the Korean question and the Indochina question. Two legal 
grounds are advanced by Communist China in denying United Nations 
jurisdiction over the Korean question: First, the Korean question is an 
unsettled question left over from World War II which, under Article 107 
of the Charter, is left for settlement by ‘‘the Governments hav[ing] re- 
sponsibility’’ (7.¢., the victorious Allies), and is therefore outside the juris- 
diction of the United Nations; 7* second, the United States launched its 
war of aggression against Korea under the signboard of the United Nations, 
thus placing the United Nations in the same position as itself, namely, the 
position of a belligerent party and an aggressor.”® 

As for the Indo-China question, the reasons for denying United Nations 
jurisdiction are stated in a letter (dated August 12, 1964) from Vice 
Premier and Foreign Minister Ch’en Yi to North Vietnamese Foreign 
Minister Xuan Thuy. Ch’en’s letter states, inter alia, that: 


It must be emphasized that the United Nations has no right at all to 
consider the Indo-China question. The only international agreements 
for settling the entire Indo-China question are the 1954 Geneva agree- 
ments. If these agreements are set aside and some related countries 
are excluded while the U. S. controlled United Nations is allowed to 
intervene in the Indo-China question, this cannot possibly lead to a 
peaceful settlement of the Indo-China question but can only further 
aggravate the Indo-China situation or even repeat the error of the 
United Nations being used by the United States for its aggression in 
Korea.®° 


The United Nations’ performance in maintaining international peace 
and security has, in the opinion of Communist China, steadily worsened 


77 Cf. the following passage written by a Communist Chinese writer: ‘‘ Colonial 
countries frequently ... make the arbitrary statement that their acts of suppressing 
national liberation movements in colonies are ‘matters of domestic jurisdiction’ and 
reject any intervention by the United Nations. However, the acts of suppressing 
national liberation movements are not a question of a state’s internal affairs. Such 
acts violate tke fundamental United Nations Charter principles of national self- 
determination and respect for human rights and also threaten the peace and security 
of the world. Therefore, both the General Assembly and the Security Council have the 
duty and the authority to handle this matter.’’ Kuo Ch’un, op. cit. note 73 above, at 
15. 78 Ibid. 48. 

79 Statement of Communist Chinese Foreign Ministry dated Sept. 28, 1965; People’s 
Daily, Sept. 29, 1965. See also ‘‘The United Nations Has No Right to Discuss Korean 
Question,’’ editorial, People’s Daily, Dee. 1, 1965, English summary in SCMP, No. 
3591, at 26 (Dec. 6, 1965); ‘‘The United Nations Is U. S. Imperialism’s Tool for Ag- 
gression Against Korea,’’ editorial, People’s Daily, Dee. 25, 1965, English summary 
in 9 Peking Review, No. 1, at 14 (Jan. 1, 1966); ‘‘U.N. General Assembly: Provocation 
Against Korean People,’’ 10 Peking Review, No. 1, at 28 (Jan. 1, 1967). : 

80 People’s Daily, Aug. 13, 1964, English translation in 7 Peking Review, No. 33, 
at 8 (Aug. 14, 1964). See also ‘‘Seriously Inform U Thant,’’ editorial, People’s 
Daily, April 12, 1965, English summary in SCMP, No. 3439, at 37 (April 15, 1965); 
“U.N. Has Ne Right Whatsoever to Discuss Vietnam Question,’’ editorial, People’s 
DailyWeb. 2, 1966, English translation in 9 Peking Review, No. 6, at 9 (Feb. 4, 1966); 
‘South Vietnam: No U.N. Meddling Allowed,’’ 9 Peking Review, No. 25, at 38 
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to the point that now there is a need for either a thorough reform or the 
establishment of a new United Nations. 

In the 1950’s, while obviously unhappy about many of the measures 
taken by the United Nations, Communist China did acknowledge that the 
United Nations had made certain positive contributions to the maintenance 
of international peace and security. Communist China also, at that time, 
praised the effort made by the Soviet Union and other Communist-bloc 
countries to uphold the Charter and to prevent the United States from 
using the United Nations as an instrument of aggression. Thus, a Com- 
munist Chinese writer wrote in 1957: 


The United States, assisted by the United Kingdom, France and the 
reactionary governments of other countries, has done many bad things 
endangering international peace and security in the United Nations. 
On the other hand, the Soviet Union ard other peace-loving countries 
have consistently struggled for the mair-tenance of international peace 
and security ... [The aggressive activities of the United States] 
have caused the United Nations to deviate from the course provided 
in the Charter and on the contrary, even on many occasions became 
the instrument of the United States for conducting cold war and carry- 
ing out its policy of aggression. Therefore, under the pressure of 
the United States, the United Nations has betrayed the expectations 
of the people of the world and has reduced its own moral authority. 


On the other hand, as the result of the effort. of the Soviet Union 
and other peace-loving countries, the United Nations also has [to a 
certain extent] developed its normal functions and has produced some 
positive effect on international affairs ... The United Nations also 
adopted some resolutions which are consistent with the interest of 
_peace such as the resolutions against war propaganda and the resolu- 
tion condemning racial discrimination, ete. 

In the end of October, 1956, after the United Kingdom, France and 
Israel started the war of aggression egainst Egypt, the emergency 
session of the General Assembly adopted several resolutions, on the 
great majority of sixty or more votes, calling for an immediate cease 
fire and the withdrawal of aggressive forces from Egyptian territory. 
Thus, it compelled the aggressors to stop war and to withdraw their 
forces. These measures of the United Nations constituted a profound 
positive influence on the maintenance of international peace and 
security. 

In view of this, it can be discerned that if the United Nations as- 
sumes its responsibility and carries out its functions in accordance 
with the Charter, it can make due contributions toward the mainte- 
nance of international peace and security.*+ 


In the early 1960’s, Communist China frequently criticized various 
United Nations activities in regard to maintenance of international peace 
and security, but does not appear to have then expressed an attitude of 
total rejection of the United Nations. However, starting in January, 1965, 
when Indonesia announced its withdrawal from the United Nations, there 
have appeared numerous official statements, People’s Daily editorials, and 


Vietnam Question,’’ editorial, Sept. 24, 1966, English translation in 9 Peking Review, 
No. 40, at 29 (Sept. 30, 1966). 81 Wan, op. cit. note 73 above, at 40-41. 
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periodical articles denouncing the United Nations in toto, particularly its 
rôle in maintaining international peace and security. The United Nations, 
in the current Communist Chinese view, is not merely unable to uphold 
Justice in carrying out its rôle of maintaining international peace and 
security ; °* it has actually been totally reduced to the status of a tool of 
American imperialist aggression. Moreover, the Soviet Union, which 
was formerly a champion of the Charter and a deterrent against the 
United States’ use of the United Nations as a tool of aggression, has de- 
generated into an accomplice of American imperialism.** Thus, in Com- 
munist China’s view, the twenty-year record of the United Nations indi- 
cates that the world cannot rely upon it to maintain international peace 
and security. f 


11. CONCLUSIONS 
This study permits the following conclusions : 


(1) Communist Chinese scholars do not favor the current view of many 
Western international law scholars, which is to to certain extent shared by 


82 See ‘‘Justice Cannot Be Upheld in U.N.,’’ People’s Daily, Jan. 13, 1965, English 
translation in 8 Peking Review, No. 4, at 13-14 (Jan. 22, 1965). This article briefly 
discussed 10 cases between 1961 and 1964 in which the United Nations failed to take 
action deemed necessary by Communist China. 

83 See ‘‘The United Nations—Tool of U.S. Imperialist Aggression,’’ People’s Daily, 
Jan. 9, 1965, English translation in 8 Peking Review, No. 3 at 13-14 (Jan. 15,.1965). 
This article briefly discussed 10 cases between 1951 and 1963 in which the United 
Nations, in Communist China’s opinion served as a tool of U. S. aggression. In a 
speech delivered on May 20, 1967 (Peking’s ‘‘Palestine Day’’), Kuo Chien, Vice 
Chairman of the Chinese Committee for Afro-Asian Solidarity, denounced the United 
Nations as the tool of U. S. imperialism on the Palestine question from the very 
beginning, and pointed out: 

‘The United Nations serves the U.S. aggressors on the Palestine question as it did 
on the questions of the Congo (L), the Dominican Republic, and so on. The U.N. 
flag is stained with the blood of the people of Asia, Africa and Latin America.’? 
10 Peking Review, No. 22 at 33 (May 27, 1966). 

84 In an editorial in the People’s Daily on Dee. 27, 1965, it is stated, inter alia, that: 

‘‘ However, when all is said and done, the United Nations is still a tool in the hands 
of the United States and it is becoming more and more a place where the Soviet Union 
and the United States make their political deals. The 20th session was a conference 
for opposing the revolutionary movements of the oppressed nations and oppressed 
peoples. It was an anti-China conference which wilfully interfered in the internal 
affairs of sovereign states and a conference for pursuing the policy of American-Soviet 
co-operation for the domination of the world.’’? English translation of the editorial in 
9 Peking Review, No. 1, at 13-16 (Jan. 1, 1966). 

Commenting on the 1967 Middle East crisis, an editorial in the People’s Daily on 
June 6, 1967, said: ‘‘The war of aggression unleashed by the U. S. imperialist lackey 
Israel is in fact the continuation of the neo-colonialist policy of enslavement that U. S. 
imperialism has been pursuing towards the Arab countries. The United States, Britain 
and the Soviet Union have now joined hands in a vain attempt to bring the Arab 
countries to submission by means of war. While provoking a war, they are getting 
the United Nations to ‘mediate’ so as to enable the big powers to continue their inter- 
vention. This lays bare the United Nations as a tool of U. S. Imperialism, a toot of 
colonialism, a tool of power politics of the big powers, and a tool of the big powers to 
cover Bp their war crimes and carry out political deception.’’? (Emphasis added.) 
English translation in 19 Peking Review, No. 24, at 10, 11 (June 9, 1967). 
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certain Soviet scholars, toward recognizing the independent legal status 
of the United Nations vis-à-vis states. Any. such view is considered by 
Communist Chinese scholars as an imperialist attempt to encroach upon 
. state sovereignty. 
. (2) While once recognizing the potential value of the United Nations 
in maintaining international peace and security, Communist China has 
never been satisfied with the actual practice of the United Nations after 
its establishment in 1945, viewing most of its activities as carried out 
under the manipulation of the United States in violation of the Charter. 
The recent ‘‘collaboration’’ by the Soviet Union with the United States 
in the United Nations, in Communist China’s view, has further impaired 
the value of this international organization, rendering it merely a tool 
for American aggression or a market place for Soviet-American political 
deals. 
_ (8) In evaluating the various activities of the United Nations, the eri- 
teria used by Communist China consist mainly of political considerations, 
though legal arguments are frequently invoked to defend its position. 
(4) In the view of Communist China, the Chinese representation ques- 
tion is a question of credentials which should be decided by a simple 
majority of the General Assembly on the basis that the ‘‘ People’s Republic 
of China’’ is the sole legal government of China. No compromise solution 
on the basis of any ‘‘two-Chinas’’ or ‘‘one China, one Taiwan’’ formula is 
deemed acceptable by Communist China. 


In 1950 Communist China was willing to accept ad hoc participation in 
the United Nations discussion of certain particular issues; it did not insist 
on the prior solution of the Chinese representation question; however, this 
attitude was abandoned in 1955. 

Until 1964 Communist China’s only condition for participation in the 
United Nations was the expulsion of the representative of the Republic of 
China. However, in 1965 it suddenly imposed additional conditions, such 
as expelling all ‘‘imperialist’’ countries from the United Nations and in 
their place admitting all ‘‘independent’’ states. These conditions, together 
with Communist China’s over-all appraisal of the United Nations as stated 
above, appear to suggest that Communist China does not really want the 
General Assembly to ‘‘restore’’ its ‘“‘legitimate rights’’ in the United 
Nations.°® 

85 The conflict which is currently taking place at all levels of society, party, and 
government in Communist China may to some extent have derived from differences of 
opinion among party leaders as to the proper course for Communist China’s interna- 
tional: relations. If this is true, it would not be surprising if, after the ‘‘cultural 
revolution’? subsides, Communist China were to effect certain changes in its foreign 
policy. However, in regard to Peking’s attitude toward the United Nations, neither 
official statements nor unofficial articles appearing since the launching of the ‘‘ cultural 
revolution’? in early 1966 have expressed any views differing essentially from the 
regime’s position as discussed in this paper. The paper does not cover materials 
appearing after July, 1967. 


THE LEGAL REGIME OF RUSSIAN TERRITORIAL WATERS 
By Wuaiam E. BUTLER * 
Of the District of Columbia Bar 


Several elements have interacted to influence the course and pattern of 
the boundaries and the regime of Soviet territorial waters. The foremost 
of these is national security. All of the seas bordering the U.S.S.R. have 
narrow entrances which can be commanded easily by hostile foreign Powers. 
During the Russian Revolution and subsequent Civil War, German vessels 
and, after the War, Allied vessels in the Baltic and the Dardanelles re- 
stricted to an uncomfortable extent the freedom of action of the Soviet 
Government. Soviet weakness in the Baltic theater was a major factor 
in determining Soviet policy towards Finland and the Baltie states during 
the 1939-1941 period, and the proximity of NATO naval forces to the 
Baltic continues to provoke Soviet proposals to close the sea to noncoastal 
Powers. Similarly, the U.S.S.R. was compelled to endure Turkish viola- 
tions of the Montreux Convention on the Turkish Straits during World 
War II while its Black Sea fleet was immobilized The Pacifice coast seas 
and the Atlantic and Pacific approaches to the Arctic seas are also sus- 
ceptible to a blockade by hostile Powers. Even the Arctic seas themselves, 
onee regarded as an unguarded but impregnable frozen boundary, have 
become unexpectedly vulnerable with the development of nuclear sub- 
marines, 

Economic considerations have been a second important element. Much 
of the Russian merchant marine was destroyed in World War I; most of 
the remainder was seized by the White Armies. The resulting dependence 


* The author is grateful to R. R. Baxter for his many valuable comments on the 
manuscript. All views expressed are exclusively those of the author. This article can 
only briefly outline some of the current trends in the law of Soviet territorial waters. 
For an exhaustive account of historical origins and recent developments, accompanied by 
the texts of all Soviet normative acts and most treaties and agreements cited herein, 
see the author’s The Law of Soviet Territorial Waters: A Case Study of Maritime 
Legislation and Practice, published by Frederick A. Praeger, Inc. 

1 Western literature on the complex of normative acts governing Soviet internal and 
territorial waters is not extensive. See: Hartingh, Les Conceptions Soviétiques du 
Droit de la Mer (1960), which received a warm review in 1960 Sovetskoe gosudarstvo 
i pravo (Soviet State and Law), No. 10, pp. 134-135; Reinkemeyer, Die sowjetische 
Zwélfmeilenzone in der Ostsee und die Freiheit des Meeres (1955); Mateeseo, Le 
Droit Maritime Soviétique Face au Droit Occidental (1966) ; Harben, ‘‘Soviet Attitudes 
and Practices Concerning Maritime Waters: A Recent Historical Survey,’’ 15 JAG 
Journal 149-154, 160 (1961); Kucherov, ‘‘Das Problem der Kiistenmeere und die 
Sowjetunion,’’ 5 Osteuropa Recht 15-24 (1959); Taracouzio, The Soviet Union and 
International Law (1935); Lapenna, Conceptions Soviétiques de Droit International 
Public (1954). See also Mitchell, The Maritime History of Russia 848-1948 (1949). 

28ee Vasilev, O turetskom ‘‘neitralitete’? vo vtoroi mirovoi voine (On Turkish 
‘‘Neutrality’’ in World War IT) (1951). 
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on foreign shipping and the desperate need for imported industrial com- 
modities from the West ‘‘account in general for the warm attitude of ‘the 
Soviet state towards the rules applied by bourgeois states.” The na- 
tionalization of land, waters, and their resources, coupled with an emphasis 
on the doctrine of state sovereignty, encouraged Soviet jurists to regard 
coastal waters as an exclusively national resource. Fishing has become the 
sixth largest industry of the U.S8.S.R.; thirty percent of the annual catch 
comes from Soviet seas. Many of the early Soviet decrees governing 
coastal waters were motivated by economic considerations of protecting 
state ownership in coastal fisheries, even though these were still operated 
to a large extent by private interests. This concern has continued to be 
reflected in postwar fishing legislation and treaties with other states. 

A. third element has been historical discoveries, explorations, and con- 
quests. The coastlands of the White Sea have been Russian-settled for 
some nine centuries. But the Black, Baltic; Azov, Aral, and Caspian Seas 
have come under partial Russian control only since about 1700. Though 
Pacifie shores began to be colonized late in the seventeenth century, ef- 
fective Russian control of the coastal region dates from the second half 
of the eighteenth century. Exploration and settlement of the Arctic coasts 
by Russians date to at least the thirteenth century and possibly earlier. 


TERRITORIAL WATERS OF THE Russian EMPIRE 


Pre-revolutionary Russian jurists derived the great majority of their 
legal doctrines from the West, including, in general, their views on the 
juridical nature and the extent of territorial waters. Many jurists, and 
often Russian state practice, supported an extension of state sovereignty 
over territorial waters beyond the customary three-mile limit. 

Perhaps the most influential school was led by F. F. Martens, who de- 
fined the territorial sea as ‘‘that part of the sea which washes a possession 
of the coastal state and which is deemed the property of the state, and is 
considered an extension of the coastal territory and subject to its author- 
ity.’ A middle ground was adopted by P. Kazanskii,* who believed the 
territorial sea was both a possession of the littoral state and a part of the 
high seas; thus the littoral state possessed only limited authority over terri- 
torial waters. P. Sivers and A. N. Stoianov adhered to the view that 


83 Meshera, Morskoe pravo: pravovoi rezhim morskikh putei (Maritime Law: Legal 
Regime of Maritime Routes) 5 (1958). 

4See Semyonov, Siberia: Its Conquest and Development (1963); Golder, Russian 

. Expansion on the Pacifie: 1641~1850 (1914). 

5 Martens, Sovremennoe mezhdunarodnoe pravo tsivilizovannykh narodov (Contempo- 
rary International Law of Civilized Peoples). 383 (1898); Zakharov, Kurs obshchago 
mezhdunarodnoge prava (Course of General International Law) 156-158 (1917); 
Kamarovskii and Ulianitskii, Mezhdunarodnoe pravo po lektsiiam (International Law 
Lectures) 82-84 (1908); Ulianitskii, Mezhdunarodnoe pravo (International Law) 87-89 
(1911). 

6 Kazanskii, Uchebnik mezhdunarodnogo prava (Textbook on International Law) 
137—138 (1902). f a 
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territorial waters were part of the high seas, and consequently the littoral 
state was entitled to exert only limited sovereignty.’ 

The first apparent Russian assertion of a territorial sea, employing the 
cannon-shot rule, occurred in treaties concluded with France on December 
31, 1786 (Article 28),? the Kingdom of the Two Sicilies on January 6, 
1787 (Article 19), and with Portugal on December 9, 1787 (Article 24). 
On December 31, 1787, the cannon-shot rule was incorporated into Russian 
legislation regulating privateering.t An Edict of Alexander I on Sep- 
tember 4, 1821," endeavored to reserve sealing and fishing regions ex- 
clusively for Russia by claiming a one-hundred-mile belt in the Bering 
Sea. After strenuous objections by Great Britain and the United States, 
the Edict was repealed in 1824. 

Though Russia. recognized the cannon-shot rule, she rejected the three- 
mile limit as a general rule of international law. Vice Chancellor Nessel- 
rode protested to Great Britain on March 10, 1837, against the three-mile 
limit in connection with the seizure of the ‘‘Lord Ch. Spencer’’ in the 
Black Sea: ‘‘each state reserves the right ... to resolve this question 
[the limit of territorial waters] in accordance with its own convenience 
and interests.” 1? During the 1840’s, Russian trading officials urged their, 
government to extend territorial waters to forty Italian miles in order to 
reduce the competition of foreign whalers. The Russian Government de- 
clined to do so, stating that protests would result, ‘‘since no clear and 
uniform agreement has yet been arrived at among nations in regard to the 
limits of jurisdiction at sea.’’ 1 

The three-mile limit was accepted for certain purposes. In 1853 in- 
structions were issued to Russian cruisers to enforce a three-mile limit 
off the shores of Russian America*® The Russian Code of Prize Law 
of 1869 and the Customs Code of 1892 each provided for a three-mile limit 
for their respective purposes. In 1874 Britain, through the medium of a 
circular letter, endeavored to bring about consensus on the three-mile 
limit. In her reply Russian agreed the three-mile limit was supported by 
practice, but considered the legal view unsettled.?® 


3 


1 Sivers, Glavneishie svedeniia po morskomu mezhdunarodnomu pravu (The Most 
Important Infcrmation Concerning International Maritime Law) 5 (1902); Stoianov, 
Ocherki istorii i dogmatiki mezhdunarodnogo prava (Essays on the History and Dog- 
matics of International Law) 856-363 (1875). 

813 Martens, Sobranie traktatov i konventsii zakliuchennykh rossieiu s inostrannym 
derzhavami (Collected Treaties and Conventions Concluded by Russia with Foreign 
Powers) 201-234 (1875). 

94 Martens, Recueil 229-246. 10 Ibid. 315-336. 

1122 Polnoe sobranie zakonov rossiisskoi imperii s 1649 goda (Complete Collection 
of Laws of the Russian Empire Since 1649) 968-972 (1830) (hereinafter cited as Polnoe 
sobranie). 12 Polnoe sobranie, No. 28747. 

18 Cited ‘by Nikolaev, Problema territorialnykh vod v mezhdunarodnom prave (Prob- 
lem of Territorial Waters in International Law) 57 (1954); reviewed in 49 A.J.LL. 
592 (1955). 

14 Fulton, The Sovereignty of the Sea 585 (1911). 

15 Ibid. 

162"Smith, Great Britain and the Law of Nations 206 (1935). 
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Russian jurists advocated the cannon-shot rule, pointing to its flexibility 
as the range of artillery increased. F. F. Martens rejected the three-mile 
rule as a ‘‘general obligatory law” and suggested a ten-mile limit would 
be more in consonance with artillery capabilities." A Draft Statute on 
Russian Territorial Waters, proposed by an interdepartmental government 
commission which was chaired by Martens, recommended the cannon-shot. 
rule with a minimum limit of six miles except where otherwise established 
by international decree or treaty or long undisputed usage. Another 
committee appointed in 1906 recommended that a twenty-mile limit along 
the Murmansk coast be established and that portions of the White and 
Kara Seas be closed.*® 

This multiplicity of views in reality gave Russia an indefinite position 
on the extent of territorial waters. Early. in the twentieth century steps 
were taken to clarify territorial limits. A decree of December 10, 1909, 
established a customs belt and subjected to supervision ‘‘every vessel’ 
which was within twelve miles of shore.” The twelve-mile limit was in- 
corporated into rules regulating fishing in the Priamur Guberniia (Pacific 
Coast) region on May 29, 1911,7* and in a General Statute cn Fishing 
adopted by the State Council in May, 1913; the Statute, however, was not 
submitted to the State Duma and never became law. These decrees were 
strenuously protested by Great Britezin and Japan. In Russian Diplo- 
matic correspondence with Japan the Minister of Foreign Affairs, reassert- 
ing Nesselrode’s argument, observed: ‘‘in modern international law there 
exists no generally accepted rule concerning the limits of territorial waters 
within which sovereign state authority may be exercised.” ” 


Soviet Concepts OF TERRITORIAL WATERS 
I. INTERNAL WATERS AND SEAS 


Internal waters are a constituent part of the coastal state and are subject 
to its complete sovereign authority. The navigation of foreign vessels 
may be completely prohibited in internal waters. Soviet writers, however, 
have exhibited substantial differences of opinion as to which waters con- 
tiguous to the U.S.S.R. should be classified as internal. 

The 1947 international law textbook represented the majority view of 
Soviet jurists up to that time when it defined internal waters as the 
waters of ports as well as of bays end gulfs whose shores belong to a 
single state and whose aperture does not exceed ten nautical miles. This 


17 Martens, op. cit. note 5 above, at 386-387. 

18 Nikolaev, op. cit. note 13 above, at 5&; Meyer, The Extent of Jurisdiction in 
Coastal Waters 237-238 (1937). 1% Meyer, ibid. 

20 An English translation of the decree is found in Masterson, Jurisdiction in Mar- 
ginal Seas 286 (1929), with an account of the diplomatic protests against the decree. 

21 This decree was the first to calculate the breadth of territorial waters from the 
lowest low-water mark or ‘ffrom the edge of the ice along the coast.’? 31 Polnce 
sobranie 449-452 (8rd. ser.). 

22 Note of the Russian Minister for Foreign Affairs to the Japanese Ambassador to 
Russia, 1912 U. S. Foreign Relations 1308. 
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definition was approved by the 1930 Hague Conference, and, in the Soviet 
view, had been accepted by the great majority of states.” f 

Since 1947 Soviet views have undergone important revisions. The 1951 
international law textbook dropped the previous definition for one framed 
in terms of internal seas. These were seas fully enclosed by land territory 
of a single state and seas whose shores are connected with another sea, 
both of which belong to the same state. Examples are the Sea of Azov 
and the White Sea,?4 where navigation and fishing by foreign vessels are 
prohibited by Soviet legislation. 

Bakhov partially restored the 1947 definition and acknowledged certain 
revisions in its application. He concluded that the waters of ports, road- 
steads,?* bays, gulfs, and estuaries whose shores belong to a single state, 
and also some closed seas and border lakes, are internal waters, as well as 
seas of the bay type which are enclosed by the shores of a single state, 
although connected with the ocean by a strait or canal.” 

Meshera subdivided U.S.S.R. internal waters into six categories: (1) 
Soviet seaports; (2) intrastate bays and seas which are under U.S.S.R. 
authority and whose aperture does not exceed twenty-four miles; (8) his- 
toric bays and seas of the U.S.S.R. as determined by special economic, 
defense, or other vital interests; (4) the Soviet part of the Caspian Sea; 
(5) water expanses along U.S.S.R. shores formed by tides; (6) water ex- 
panses between Soviet shores and straight baselines.?® 

Under category two, Meshera included the Azov and White Seas and the 
Riga Bay. The Kara, Laptev, and Hast Siberian Seas were subsumed 
within category three. Vereshchetin added the Chukotsk Sea to the third 
category, and Shmigelskii mentioned the Aral Sea and Peter the Great 
Bay.” 

The 1960 U.S.S.R. statute on the state boundary defined Soviet internal 
waters as the waters of Soviet ports, the waters of bays, gulfs, inlets, 
and estuaries whose shore fully belongs to the U.S.S.R. up to a straight line 


23 Durdenevskii and Krylov, Mezhdunarodnoe pravo (International Law) 246-247 
(1947). We omit a discussion of inland rivers, lakes, and canals which are classified 
as internal or rational waters. 

24 Korovin, Mezhdunarodnoe pravo (International Law) 308 (1951). 

25 Art. 10, Ustav vnutrennogo vodnogo transporta SSSR (Charter of Internal Water 
Transport of the U.S.S.R.); Art. 13 of the Decree on the Regulation of Fishing and 
the Protection of Fish Reserves, Sept. 25, 1935, Sobranie zakonov i rasporiazhenii SSSR 
(Collected Laws and Decrees of the U.S.S.R.) (1935), No. 50, item 420 (hereinafter 
cited as SZ SSSR). 

26 Bakhov, Voenno-morskoi mezhdunarodno-pravovoi spravochnik (Naval International 
Law Manual) 113 (1956). Keilin and Zhudro concur with this view, but Vereshchetin 
considered roadsteads to be part of territorial waters, as did the 1947 and 1951 inter- 
national law textbooks. 

27 Bakhov, ibid. at 114. 

28 Meshera, ep. cit. note 3 above, at 10. 

29 Vereshchetin, Svoboda sudokhodstva v otkrytom more (Freedom of Navigation on 
the High Seas) 7 (1958); Shmigelskii and Iasinovskii, Osnovy sovetskogo morskogo 
prava (Fundamental Principles of Soviet Maritime Law) 29 (1959) (hereinafter cited 
as 1959 Shmigelskii). 
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from shore to shore in a place where one or several apertures are formed 
leading into the sea, and the waters of bays, coves, inlets, and estuaries, 
seas and straits historically belonging to the U.S.S.R. The statute did 
not specify any historical bodies of water nor did it appear to encompass 
the latter three categories mentioned by Meshera. Soviet writers do not 
regard the 1960 statute’s list as being exhaustive, for maritime law text- 
books published since 1960 do include the waters between a straight base- 
line and the shore as being part of the internal waters of the coastal state.** 


II. CLOSED SEAS 


Prior to World War IT, the closed sea was rarely mentioned in Soviet 
works on maritime or international law. The most ccmmon approach was 
that adopted in the 1947 international law textbook, which regarded the 
Caspian Sea and the Aral Sea as closed, though acknowledging that these 
bodies of water were more analogous to large lakes.3? 

In 1948 B. A. Dranov published his classic work on the Black Sea 
Straits. On the basis of eighteenth and nineteenth-century Russian-Turk- 
ish treaties, Dranov argued that the Black Sea was a closed sea whose 
regime should be established by the coastal states. The closed character of ` 
the Black Sea was affected, in addition, by the juridical nature of the 
Straits. Dranov distinguished among three categories of straits: (1) those 
leading into internal seas (the shores of which belong to one state); (2) 
those leading into a closed sea; (3) those connecting with the high seas 
and oceans. The regime of the second category must be regulated by those 
states most interested in the freedom of commercial navigation and se- 
curity of the sea; t.e., the coastal states.** S. V. Molodtsov applied Dran- 
ov’s thesis to the Baltic Sea.** Both views were incorporated in a more 
systematic fashion into the 1951 international law textbook, which referred 
to the Caspian, Black, and Baltic Seas as closed, despite minor differences 
in regime. In the case of the latter two seas, only the coastal states enjoy 
freedom of navigation and maritime business. Commercial navigation by 
noncoastal states may be permitted in the imterests of international 
trade.” . 

Other jurists refined and expanded the doctrine. Bakhov differentiated 


30 Art. 4, Statute on the Protection of the State Boundary of the U.S.S.R., Aug. 5, 
1960, Vedomosti verkhovnogo soveta SSSR (Gazette of the Supreme Soviet of the 
U.S.S.R.) (1960), No. 34, item 324 (hereinafter cited as Vedomosti SSSR and as 
1960 statute). 

31 Zhudro, et al, Morskoe pravo (Maritime Law) 98-99 (1964). 

32 Durdenevskii and Krylov, op. cit. note 23 above, at 237. Contrary to the assertion 
of a prominent Western authority on Soviet law, the Soviet closed sea doctrine is not 
an extension of mare clausum. See Grzybowski, ‘‘The Soviet Doctrine of Mare Clausum 
and Policies in Black and Baltie Seas,’’ 14 J. Central European Affairs 839-353 (1955). 

33 Dranov, Chernomorskie prolivy: mezhdunarodno-pravovoi rezhim (The Black Sea 
Straits: International Legal Regime) 227 (1948). 

34 Molodtsov, Mezhdunarodno-pravovoi rezhim baltiiskikh prolivov (International 
Legal Regime of the Baltic Straits) (1950). 

35 Durdenevskii and Krylov, op. cit. note 23 above, at 309. + 
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among three types of closed sea: (1) a sea fully enclosed by the land 
territory of two or several states which has no entrance to another sea; 
i.e., the Caspian; (2) a sea enclosed by a limited number of states which 
is connected with other seas by one or several narrow straits whose regime 
is regulated by an international convention; t.e., the Black and Baltic 
Seas; (3) a sea enclosed by the land territory of two or several states 
which is not regulated by international convention; t.e., the Sea of Japan 
and Okhotsk Sea. Each category must also be characterized by the fact 
that no basic water routes of international significance pass through the 
sea,*¢ 


States not contiguous to these seas can not and do not have any legal 
grounds for claiming participation in deciding questions concerning 
the regime of navigation in closed seas or in the straits leading to 
these seas.*? 


However, the merchant vessels of non-contiguous states would have equal 
rights with those of coastal states. During peacetime, the regime for 
merchant vessels in a closed sea is the same as the high seas, except for 
straits regulations. The warships of contiguous states enjoy a right of 
free and unlimited navigation in closed seas outside the territorial waters 
of other contiguous states. Warships of non-contiguous states have no 
right of access to closed seas. 

Recently some Soviet jurists have been disturbed by the inconsistent 
and incorrect applications of the closed-sea doctrine by their colleagues. 
Vereshchetin has pointed out that in Western literature the term ‘‘closed 
sea’’ is frequently the antonym of ‘‘high seas”; that is, it is applied to 
all expanses of sea to which the regime of the high seas does not extend.*® 
To pre-revolutionary Russian and to Western jurists the closed sea was 
closed to vessels of non-contiguous states for all purposes. Another jurist, 
S. A. Malinin, has urged the term ‘‘regional sea’’ to replace ‘‘closed sea” 
in Soviet literature. Malinin defined regional seas as expanses of sea 
enclosed by the land territory of two or several states which are connected 
with the high seas by a strait or canal and which are significant as a mari- 
time route only to the contiguous states. There are four independent 
legal requirements for a closed or regional sea: (1) a particular geographic 
configuration of the shore; (2) the proximity of the shore to a limited 
number of states whose land territory fully encloses the given expanse 
of sea; (3) limited possibilities of access to the sea (comparatively narrow 
sutvah eek): (4) absence of international maritime routes.3? 

Vereshchetin and Malinin concurred that security interests of con- 
tiguous states are the primary factor in determining the closed or regional 


36 Bakhov, op. cit. note 26 above, at 53. 

87 Ibid. at 54. 

88 Vereshchetin, op. cit. note 29 above, at 11. 

3° Malinin, ‘fK voprosu o pravovoi klassifikatsii vodnykh prostranstv’? (On the 
Question of the Legal Classification of Water Expanses), 46 Informatsionnyi sbornik. 
Morskoe pravo i praktika (Information Handbook. Maritime Law and Practice) 13-19 
(1960). 
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status of a body of water. In an effort to make the closed sea doctrine 
more palatable, they stressed that merchant vessels of non-contiguous states 
cannot be excluded under international law from the closed sea. This 
principle is the major distinction between the closed ‘‘lake’’ and the closed 
or regional sea. 

Notwithstanding the attempts of Soviet jurists to tailor the closed-sea 
doctrine exclusively to their own coasts, one is inclined to agree with Mme. 
de Hartingh’s observation : ‘‘Il est incontestable que cette théorie des ‘mers 
fermées? constitue un danger menaçant pour la liberté des mers.” ®& 


III. HISTORIC BAYS AND SEAS 


Soviet writers have long regarded historic bays and seas as part of the 
internal waters of a coastal state and subject to its unlimited sovereignty. 
In Soviet literature confusion has resulted from the classification of some 
bodies of water as both closed seas and historic bays. For example, in 
1893 Russia claimed the White Sea as a closed sea, the 1956 naval interna- 
tional law manual described it as an historic bay,*? and Meshera noted that 
it can be classified as an historic sea whose boundary is drawn from Sviatoi 
Nos to Kanin Nos, and as an internal sea whose aperture does not exceed 
twenty-four miles if the boundary is drawn from Cape Pogoredskii to the 
opposite shore near Cape Intsii.*® 

The category of historic bay has been expanding. The 1947 interna- 
tional law textbook designated the White Sea, Sea of Azov, and Riga Bay 
as historic bays.‘4 The 1951 international law textbook added ‘‘seas of 
the bay type’’; i.e., the Kara, Laptev, Hast Siberian, and Chukotsk Seas; * 
but the 1956 naval international law manual treated historic bays and 
historic seas as separate entities.*® The ten-mile closing line rule was 
abandoned by the U.S.S.R. after the decision of the International Court of 
Justice in the Anglo-Norwegian Fisheries case in 1951. 

Historie bays and seas, though not designated by name, were expressly 
included within U.S.S.R. internal waters by the 1960 statute on the state 
boundary. They are defined as having special economic or strategic 

40 Vereshchetin, op. cit. note 29 above, at 11. 

41 Hartingh, op. cit. note 1 above, at 30. 

42 Bakhov, op. cit. note 26 above, at 114-115. 

43 Meshera, op. cit. note 3 above, az 10. 

44 Durdenevskii and Krylov, op. cit. note 23 above, at 248. 

45 Korovin, op. cit. note 24 above, at 296. 

46 Bakhov, op. cit. note 26 above, at 118, 119. 

47 Art. 4, 1960 statute. Soviet publicists contend that the Anglo-Norwegian Fisheries 
decision supports the extension of the regime of internal waters to water routes de- 
veloped by the coastal state. Kozhevnikov, Kurs mezhdunarodnogo prava (Textbook 
of International Law) 213 (2d ed., 1966). The U.S.S.R. indirectly reasserted that 
the Arctic coastline falls within this regime by announcing that the Northern Sea 
route would soon be opened to vessels of all foreign countries, with permission to refuel 
and use port facilities along the route. However, it is not clear that this policy 
differs from previous practice; it may merely mean the U.S.S.R. is undertaking to 


positively encourage, rather than tacizly permit, such voyages. See New York Times, 
March 29, 1967, p. 1. 
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significance fcr the littoral state or as having been established by historical 
tradition.*® - Although this formula has not been further elucidated, Soviet 
writers attempt to establish the presence of all three factors in defending 
the designation of a body of water as historic. But the definition is stated 
in the alternative. Presumably the presence of any single factor could ` 
justify an application of the historic bay or sea principle in the Soviet 
view. However, it is going too far to say, as has one Western observer, 
that the ‘‘unilaterally proclaimed Soviet doctrine [of historie bays] virtu- 
ally replaces the concept of the territorial sea belt.’ 4° The histcrie bay 
doctrine has been applied only to two bays and to the Arctic coastline, 
where arguments relating to historic, economic, and strategic factors have 
substantial support. 

A celebrated, recent application of the historic bay principle occurred 
on July 21, 1957, when the U.S.S.R. Council of Ministers proclaimed Peter 
the Great Bay, the site of Vladivostok, a major naval base only ten miles 
from the Chinese border, to be part of the internal waters of the U.S.S.R.5° 
The closing line established for the Bay was 108 miles in length. The 
Bay had never been mentioned previously by any Soviet writer as being 
an historie bay.®* 


IV. TERRITORIAL WATERS 
A. Terminclogy 


In 1962 a Soviet legal scholar commented that there is no firmly estab- 
lished legal classification of expanses of water along Soviet coasts. Soviet 
legislation has employed a variety of terms in referring to waters bordering 
Soviet shores. These include: ‘‘coastal waters” (pribrezhnye vody); 
“coastal belt of waters”? (pribrezhnaia polosa vod) ; ‘‘territorial belt of 


48 Kozhevnikov, International Law 205-206 (1961); Zhudro, op. cit. note 51 above, 
at 98. At the 1958 U.N. Conference on the Law of the Sea, the Ukrainian delegate 
Koretskii declared the regime of each historic bay had been developed by, and was 
the result of, special historical circumstances. Accordingly, it was impossible to re- 
quest the preparation of general rules applicable to all historie bays. 3 U.N. Conf. 
on Law of the Sea: Official Records 147-148 (1958) (A/CONF.13/39). 

49 Harben, op. cit. note 1 above, at 149. Harben stated the Soviet coastline is 
bounded by historie bays and seas. He confused the closed or regional sea with the 
historic bay. But Soviet jurists have begun to suggest that the Okhotsk Sea is an 
internal Russian sea by virtue of an Instruction of the Tsarist Government of 1853 
concerning protection of Okhotsk shores. See Kozhevnikov, op. cit. note 47 above, 
at 213-214. 

50 Izvestia, July 21, 1957, p. 1. An approximate English translation is found in 
Strohl, The International Law of Bays 350 (1963). 

51 The incident is comprehensively reported by Strohl, ibid. at 322-367, and Bouchez, 
The Regime of Bays in International Law 225 (1964). The Soviet explanations of 
the decree are discussed by Nikolaev, ‘‘O zalive Petra Velikogo’’ (On Peter the Great 
Bay), 1958 Mezhdunarodnaia zhizn (International Affairs), No. 2, pp. 50-57, and by 
Romanov, ‘‘Zaliv Petra Velikogo—vnutrennie vody sovetskogo soiuza’’ (Peter the 
Great Bay—Internal Waters of the Soviet Union), 1958 Sovetskoe gosudarstvo i pravo, 
No. 5, p. 53. . 

52 Malinin, op. cit. note 39 above, at 13. 
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waters,’’ ‘‘sea border belt’’ (morskaia pogranichnaia polosa) ; ‘‘sea belt,” 
“shore waters’’ (beregovye vody). ‘‘Territorial waters’’ has been pre- 
ferred by Soviet legislators. The term was used in eight of twenty-two 
normative acts directly relating to questions of Soviet territorial waters 
and in thirty-five treaties concluded by the R.S.F.S.R., the Ukraine, and 
the U.S.S.R. with other nations up to 1954. The term was not used, 
however, in the majority of normative acts (14 of 22); in particular, it 
was not employed in the 1927 statute on the state boundary, which is 
commonly cited as having codified the Soviet twelve-mile rule. Never- 
theless, A. N. Nikolaev urged in 1954 that Soviet jurists ought to unite 
in using ‘‘territorial waters’’ because it was the term predominantly found 
in Soviet international treaty practice and diplomatie correspondence and 
‘doubtless . . . will be used in our further legislation relating to terri- 
torial waters.’’ He assailed those Soviet jurists ‘‘who attempt to defend 
the term ‘territorial sea’, which has not existed and does not exist in 
Soviet practice and which does not predominate in international prac- 
tice.” 53 ; 

Most Soviet writers adopted the term, and it was incorporated into 
Article 3 of the 1960 statute on the state boundary. The 1956 naval inter- 
national law manual preferred ‘‘territorial waters’’ because ‘‘it more cor- 
rectly reflects the nature of the waters designated and . . . the connection 
of the sea belt with the territory and the ‘internal sea waters’ of the 
coastal state.’’** But Vereshchetin has argued that the 1958 Geneva 
Convention on the Territorial Sea adopted the term “‘territorialnoe 
more.” He can find nothing in Soviet practice or legislation which obliges 
Soviet writers to refrain from using that term. 

This was not idle bickering over semantic nuances. Some Soviet 
jurists had denied the existence of a twelve-mile belt of territorial waters, 
pointing to the discrepancies in Soviet legislative terminology. Some 
jurists also regarded territorial waters as a part of the high seas over 
which the littoral state had certain limited rights. These writers preferred 
terminology which stressed the relationship of territorial water belts to the 
high seas rather than to the coastal state. 


B. Definition 


Several Soviet jurists have argued that the U.S.S.R. has no territorial 
waters fully subordinate to its sovereignty, but that the Soviet Union 
has special zones in which it exercises special rights. The staunchest advo- 
cate of this position was V. A. Belli, who compiled the official naval inter- 
national Jaw manual in 1939.5° Belli regarded territorial waters as part 
of the high seas subject to certain rights of the coastal state. He noted 
that ‘‘USSR legislation does not define the breadth of territorial waters 
of the Soviet Union .. .” but ‘‘. . . establishes border and customs zones, 

53 Nikolaev, op. cit. note 13 above, at 199-200, 

54 Bakhov, op. cit. note 26 above, at 56. 


55 Belli, Voenno-morskoi mezhdunarodno-pravovoi spravochnik (Naval International 
Law Manual) (1939-1940). 
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fishing zones, zones for the use of radio equipment, fortified zones, and 
zones closed to navigation.” Nikolaev pronounced such views not only 
mistaken but harmful, for ‘‘they weaken our position in the struggle for 
the exercise of the USSR’s sovereign rights in its territorial waters, they 
help our adversaries in their struggle against us, and in their attempts 
to violate the regime of our Soviet territorial waters.” He defined 
Soviet territorial waters as a ‘‘constituent part of the territory of the 
U.S.S.R., under its sovereignty and its state ownership.’’ 58 

Authorities in the postwar period have preferred Nikolaev’s definition. 
Under the provisions of the 1958 Geneva Convention on the Territorial 
Sea and the 1960 statute on the state boundary, the current Soviet view has 
been summarized by Koretskii: 


The sovereignty of a coastal state in the territorial sea serves as the 
basis of the rights of that state with respect to passing foreign vessels. 
Recognition of the sovereignty of a coastal state signifies recognition 
of those rights which that state exercises in its territorial sea. By 
virtue of the existence of the sovereignty of a coastal state in its terri- 
torial sea, the state has the exclusive right to publish acts concerning 
the regulation of the regime in these waters—security, sanitary, busi- 
ness, navigation, and resources. The totality of norms defining the 
rights and duties of a coastal state and passing vessels is the legal 
regime of the territorial sea.®° 


C. Breadth of Territorial Waters 


The Soviet Government adhered to the position of the Tsarist Govern- 
ment that there was no generally recognized breadth of territorial waters 
in international law.® Soviet members of the International Law Commis- 
sion and delegates to the Conferences on the Law of the Sea repeatedly de- 
clared the U.S.S.R. “applied the twelve mile limit; that breadth had been 
determined by Russia half a century ago.’’ ®t 

Soviet normative acts adopted different limits for different purposes. 


56 Ibid. at 10-13, as cited by Nikolaev, op. cit. note 13 above, at 202-203. Belli’s 
view was supported by Keilin and Vinogradov, Morskoe pravo (Maritime Law) Coe 

57 Nikolaev, ov. cit. note 13 above, at 203. 

58 Ibid, at 204. 

59 Koretskii end Tunkin, Ocherki mezhdunarodnogo morskogo prava (Outlines of 
International Maritime Law) 54 (1962). 

80 See Note of the Government of the R.S.F.S.R. to the Government of Great Britain, 
May 7, 1923, 6 Dokumenty vneshnei politiki SSSR (Documents of U.S.S.R. Foreign 
Policy) 279-284 (1957—) (hereinafter cited as Dokumenty). This position was the 
basis of Soviet proposals that the Geneva Conferences on the Law of the Sea adopt 
a twelve-mile limit for territorial waters: 

‘In the past, the crucial issue of the breadth of the territorial sea had been deter- 
mined by each coastal’state in accordance with geographical considerations, so that 
different limits had been fixed ...?? Tunkin, 3 U.N. Conf. on Law of the Sea 31 
(1958). 

61 Tunkin, ibid. at 31. Also see Koretskii’s Statement to the Second U.N. Conf. 
on the Law of the Sea: Official Records at 116 (1960) (A/CONF.19/8); Krylov, in 
1955 I.L.0. Yearbook (I) 156 (1956). 
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The fishing decree of 1921 established a twelve-mile fishing zone in Arctic 
waters and the White Sea; *? a July 5, 1924, instruction regulating the 
navigation of vessels in coastal waters within zones of firing from shore 
batteries in peacetime seemed to apply the cannon-shot rule; ® a July 24, 
1928, decree set forth a ten-mile zone regulating the use of wireless radio 
equipment; ** the 1927 statute on the state boundary established a twelve- 
mile limit but did not specify that a belt of territorial waters had been 
delimited.® 

Legislation in 1960 codified the twelve-mile limit as the breadth of 
U.S.S.R. territorial waters, unless provided otherwise by agreements of the 
U.S.S.R. with other states. There are several exceptions. Under the 1940 
Peace Treaty with Finland a two-mile limit was established at the northern 
extremity of Sursari Island in order to secure freedom of passage for 
vessels sailing to the north; further changes were made in the Gulf of 
Finland in 1965.5 In the straits between the Japanese Island of Hokkaido 
and the Soviet Kurile Islands, and in the Bering Strait, a median line 
currently forms the boundary.” 


D. Manner of Calculating the Breadth of U.S.S.R. Territorial Waters 


The breadth of Soviet territorial waters is calculated from the normal 
baseline both on the mainland and around islands or from the extreme 
point of the internal sea waters of the U.S.S.R." Because of the special 
configuration of the shores and an insignificant difference in the ebb and 
flow of the tides, the breadth of Soviet territorial waters in the Gulf of 
Finland, where there are reefs, has been calculated from the farthest 
islands or rocks protruding above the surface of the water. This method 
was originally established in Article 3 of the October 14, 1920, Peace 
Treaty between Finland and the R.S.F.8.R. Though the treaty was no 
longer in force, Nikolaev believed that practical expediency has preserved 
this method of measuring U.S.S.R. territorial waters in the Gulf of Fin- 
land.® Nikolaev also approved the principle of calculating the breadth 
of the territorial waters from the edge of stationary ice attached to the 
shore.” Soviet jurists recognize the straight baseline method as set forth 


62 Sobranie uzakonenii i rasporiazhenii RSFSR (Collected Laws and Decrees of the 
. RS.F.S.R.) (1921), No. 49, item 259 (hereinafter cited as SU RSFSR). 

68 Cited by Nikolaev, op. cit. note 19 above, at 200. 

84 SZ SSSR (1929), No. 48, item 431. 

65 SZ SSSR (1927), No. 62, item 625. 

6610 Sbornik deistvuiushchikh dogovorov, soglashenii i konventsii zakliuchennykh 
SSSR s inostrannym gosndarstvami (Collection of Prevailing Treaties, Agreements, 
and Conventions Concluded by the U.S.S.R. with Foreign States) 11-17 (hereinafter 
cited as SDD); for an account of the 1965 changes, see Barabolia et al., Voenno- 
morskoi mezhdunarodno-pravovoi spravochnik (Naval International Law Manual) 47 
(1966). 

67 Bakhov, op. cit. note 26 above, at 82. 

88 Art, 3, 1960 statute. 

68 Nikolaev, op. cit. note 13 above, at 207. 

70-Note 21 above. 
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in the 1958 Geneva Convention on the Territorial Sea. However, there has 
been no reference to its being applied to Soviet coasts. 


E. Innocent Passage 


1. Soviet legislation regulating innocent passage—In 1960, as part of 
sweeping revisions in several areas of Soviet legislation and in response 
to the 1958 Geneva Convention on the Territorial Sea, the U.S.S.R. 
adopted a new Statute on the Protection of the State Boundary of the 
U.S.S.R. and announced new regulations governing the passage of foreign 
warships through Soviet territorial waters. With respect to innocent 
passage, the provisions of the 1960 statute may be summarized as follows: 


(a) Foreign non-military vessels enjoy a right of innocent passage 
through the territorial waters of the U.S.S.R. Passage is defined as navi- 
gation through territorial waters for the purpose of traversing them 
without entering internal waters or of proceeding to internal waters or 
of making for the high seas from internal waters. Passage is considered 
innocent if a vessel follows a customary navigational course or a course 
recommended by competent agencies while observing the established regime 
of territorial waters, and in areas not closed to navigation (Article 15). 

(b) Foreign warships are to pass through territorial waters and enter 
internal waters of the U.S.S.R. in accordance with the previous authoriza- 
tion of the U.S.S.R. Government in the manner provided for by special 
rules for the visits of foreign warships. Foreign submarines permitted 
entrance to Soviet territorial and internal waters must navigate on the 
surface (Article 16). , 

(e) Foreign warships and non-military vessels, while present in Soviet 
territorial waters, must observe radio, port, customs, sanitary, and other 
rules established for navigation (Article 17). 

(d) Non-okservance by non-military vessels of the rules for innocent 
passage because of damage or distress of storm must be immediately com- 
municated to the authorities of the nearest Soviet port. Sending a false 
signal for the purpose of illegal entry into U.S.S.R. territorial waters or 
arrival in those waters is considered to be a violation of the U.S.S.R. state 
boundary, and the offending vessel is subject to detention (Article 18). 

(e) The conduct of maritime business (fishing, crabbing, hunting, ete.) 
by foreign vessels is prohibited in U.S.S.R. territorial waters except as 
provided by agreements with other states. Foreign vessels are also pro- 
hibited from conducting hydrographic work and research in these waters. 
Violation entails detention of the vessel and the bringing of persons to 
responsibility under the criminal codes of the union republics (Article 19). 

(£) For the purposes of the statute, violators of the state boundary 
of the U.S.S.R. include foreign warships and non-military vessels in terri- 
torial waters which violate the established rules of entrance (Article 26). 

(g) With respect to foreign non-military vessels, the Soviet border 
guard has the right: (1) to request a vessel to show its national flag if 
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it is not raised and to inquire as to the purposes of entrance into Soviet 
territorial waters; (2) to request a vessel to change course if it is in a 
temporarily or permanently closed zone; (3) to stop a vessel and conduct 
an inspection when the vessel is in a closed area, is moving outside estab- 
lished channels or a recommended course, lies adrift, anchors, does not 
reply to signals for an inspection or change of course, or when a vessel 
violates rules established by the statute. An inspection includes verifica- 
tion of the shipping and navigational documents, documents of the officers 
and crew, passengers, and cargo, and, in necessary instances, of the vessel’s 
quarters; (4) to take from the vessel and to detain persons who have 
committed crimes and who are subject to criminal responsibility under 
U.S.S.R. and union republic legislation and to transfer them to the ap- 
propriate agencies. These measures may not be applied to a person on 
board a foreign vessel traversing U.S.S.R. territorial waters wao has com- 
mitted a crime prior to the entrance of the vessel in the territorial waters 
if the vessel is proceeding from a foreign port, restricts its passage to 
territorial waters, and does not enter internal waters; (5) to pursue and 
detain vessels which violate the U.S.S.R. state boundary. Ncne of these 
provisions apply to foreign warships (Article 36). 

(h) Any foreign non-military vessels in U.S.S.R. territorial waters may 
be detained by the border guard and brought to the nearest port: (1) for 
violation of permanently or temporarily closed zones; (2) for loading or 
unloading cargo or persons in unauthorized places without the permission 
of competent agencies; (3) for conducting maritime business or hydro- 
graphic work and research in U.S.S.R. territorial waters; (4° for inten- 
tionally damaging navigational markers, cables, and other submerged or 
protruding objects belonging to the U.S.S.R.; (5) when the vessel’s master 
does not present shipping and cargo documents; (6) for refusal of the 
vessel to'obey instructions of U.S.S.R. authorities; (7) in all othar instances 
of violation of rules established in the statute (Article 37). 

2. Writings of Soviet Jurists—-Soviet jurists evidenced substantial dis- 
agreement over the nature and extent of the right of innocent passage in 
the prewar and postwar periods.” 


71 These differences and relevant legislation prior to 1960 are set forth in detail in 
Butler, ‘‘Soviet Concepts of Innocent Passage,’’?’ 7 Harvard Int. Law J. 113-130 
(1965). In 1965 and 1967 U. S. Coast Guard icebreakers attempted to become the 
first American vessels to navigate the Northern Sea route. On both occasions passage 
through the Vilkitskii Strait was refused by the Soviet Government. The voyages were 
canceled. In view of the fact the icebreakers were under quasi-military command, 
earried armament, and intended to conduct hydrographic and other research in the 
Strait, the Soviet refusal of innocent passage probably was well-founded. Hydro- 
graphic research in Soviet territorial waters is prohibited by Soviet law, and it would 
appear the Coast Guard icebreakers would qualify as warships as defined by the U.S.S.R. 
Customs Code. The American argument for a right of innocent passage is not a 
strong one, and the cancellation of the voyages and de facto acquiescence in the Soviet 
position goes a long way toward tacit recognition of the Soviet claim to a twelve-mile 
limit of territorial waters. For a detailed account of the 1965 voyage, see Petrow, 
Across the Top of Russia (1967); on the 1967 incident, see New York Times, Sept. 1, 
1967, p. 1. 
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The most extreme position was taken by Nikolaev: 


It is commonly stated in courses on international law that the authority 
of the coastal state in territorial waters is limited by the so-called 
right of irnocent passage of foreign vessels, both merchant and military 
... this view can never be deemed correct, as it contradicts the 
sovereignty of the state over territorial waters and gives an oppor- 
tunity to aggressive blocs to commit hostile actions against the coastal 
state under the guise of the ‘‘right of innocent passage.’’ 7? 


Nikolaev referred to the ‘‘admittance’’ (dopusk) of foreign vessels to 
Soviet territorial waters and concluded that: 


[F ]oreign non-military vessels may freely pass through the territorial 
waters of a coastal state if this passage is not only innocent, but is 
necessary from the viewpoint of customary navigation; but the coastal 
state may legally prohibit the navigation of foreign non-military 
vessels in its territorial waters if this navigation is not called for by 
navigational necessity.7* 


At the 1958 Geneva Conference on the Law of the Sea, however, G. I. 
Tunkin acknowledged that his government favored recognition of the right 
of innocent passage, which was such an important element in the regime 
of the territorial sea and was one of the essential conditions for normal 
international navigation.7* The Geneva Convention on the Territorial 
Sea and Contiguous Zone, concluded in 1958, was ratified by the Presidium 
of the U.S.S.R. Supreme Soviet on October 20, 1960; it entered into force 
on October 1, 1964.7° The Soviet Union acceded to the Convention with 
two reservations.”® 

Extensive analyses of innocent passage and the Geneva Convention are 
found in a specialized monograph by A. L. Kolodkin and an essay by 
P. D. Barabolia. Kolodkin’s treatment is basically descriptive of the corre- 
lative rights and duties of the coastal state and the passing vessel. He 
stressed the nacessity for strict observance of a coastal state’s laws and 
regulations in order for a passage to be innocent. The chief purpose of 
the rights and duties of the coastal state and of the passing vessel, wrote 
Kolodkin, is the protection of the innocent character of a passage. Thus, 
the vessel’s master is obliged to ensure that no act is committed by the 
vessel which in any degree infringes upon the political or defense interests 


12 Nikolaev, op. cit. note 13 above, at 47. 

13 Ibid. at 51. 

74 Tunkin, op. cit. note 60 above, at 32. 

15 The official Russian text is found in Vedomosti SSSR (1964), No. 43, item 472. 

76‘*To article 20: ‘The Government of the USSR considers that state vessels in 
foreign territorial waters enjoy immunity and therefore the application of measures 
mentioned in the present article thereto may occur only with the consent of the state 
whose flag the vessel sails’.’’ 

‘To article 23: (Subsection D. The Rule Applying to Warships) ‘The Govern- 
ment of the USSR considers that a coastal state has the right to establish an authoriza- 
tion procedure for the passage of foreign warships through its territorial waters’.’’ 
Ibid. 
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of a coastal state and which could result in straining the relations between 
the state of the vessel and the state to which the territorial waters be- 
long.” This obligation, which is essentially Kolodkin’s interpretation of 
Article 14(4) of the Geneva Convention on the Territorial Sea, is in ad- 
dition to that provided by Article 17 of the Geneva Conventicn, requiring 
passing vessels to observe laws and rules of the coastal state and other 
norms of international law. 

Barabolia’s essay is more historical and analytical. He is the first 
Soviet writer to acknowledge that the right cf innocent passage of non- 
military vessels in territorial waters has been recognized sinze ‘‘feudal’’ 
times. However, he criticized bourgeois theories which regerd innocent 
passage as a ‘‘universal’’ and ‘‘unrestricted’’ right. These erroneous 
views are the result of regarding the territorial sea as part of the high seas 
instead of being under the sovereignty of the coastal state.7® 

Several jurists have accepted the distinction between merchant vessels 
and business vessels; the latter include vessels engaged in commercial 
fishing and hunting. Shmigelskii concluded in 1959 that foreign maritime 
business vessels which did not have the right to conduct their business in 
Soviet territorial waters might enter those waters only in the event of 
distress of storm, damage, or when sailing to or returning from their areas 
of business.7® Functionally their distinction is valid, but it is impossible 
of reconciliation with the Geneva Convention, which makes no such dis- 
tinction, and with the generally accepted view that fishing vessels enjoy 
the right of innocent passage under the Convention. Having granted states 
the right to prohibit foreign maritime business ships from operating in 
territorial waters, there is no compelling reason to limit their passage or 
to assume their passage is not innocent unless it falls into the categories 
suggested by Shmigelskii. 

3. Passage of Foreign Warships in Territorial Waters.—Soviet jurists 
contend that no generally accepted or recognized obligatory international 
rules exist with respect to the right of innocent passage of foreign war- 
ships.®° 

Contemporary writers have had difficulty in establishing the existence 
of the principle of previous authorization in early Soviet practice. Pur- 
suant to the 1927 statute on the state boundary, Provisional Rules for 
Foreign Warships Visiting U.S.S.R. Waters were promulgated on March 


77 Kolodkin, Pravovoi rezhim territorialnykh vod i otkrytogo moria (The Legal . 
Regime of Territorial Waters and the High Seas) 11 (1961). 

78 Op. cit. note 59 above. 

791959 Shmigelskii, op. cit. note 29 above, at 31. 

80 Art. 35 of the 1964 Customs Code defines a warship as ‘‘any vessel (or auxiliary 
vessel) sailing under a military or border guard flag, under the command of a person 
in military service and on the staff of a military command, as well as a vessel which 
in accordance with a special declaration of the U.S.S.R. Ministry of Defense, per- 
forms tasks of a military-operational nature. The Commander of a warship bears 
responsibility for observing the provisions of the Customs Code.’’ Art. 36 extends 
the provisions of Art. 35 to foreign warships visiting U.S.S.R. ports. Vedomosti SSSR 
(1964), No. 20, item 242. 
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28, 1931.8 The Rules required previous authorization. Consent for a 
visit by a foreign warship was to be obtained through diplomatic chan- 
nels, and certain information about the vessel, ports of call, purpose of 
passage, and length of stay was required. Warships carrying heads of 
state or diplomatic representations accredited to the U.S.S.R. were exempt 
from some provisions. But despite the inclusion of ‘‘U.S.S.R. waters” 
in the title of the Rules, they in fact applied only to arrivals of foreign 
warships in Soviet ports and internal waters. 
V. N. Durdenevskii wrote: 


Foreign warships also may pass in territorial waters without rezeiving 
previous authorization for this and without a previous notitication 
about the passage. . . . The practice of states shows that in peacetime 
states generally do not hinder the passage of foreign warships in their 
territorial waters.®? 


The most ambitious attempt to base the principle of previous authoriza- 
tion in Soviet state practice was made by Nikolaev. Conceding the Pro- 
visional Rules were not explicit, he commented: ‘‘. . . it is possible to 
conclude from the general intent of these Rules that the authorization pro- 
cedure provided by them relates to territorial waters inasmuch as they are 
a part of U.S.S.R. waters.” 3 Nikolaev also referred to other official 
Soviet documents, such as the Note of December 11, 1924, to U. S. Secre- 
tary of State Hughes protesting that the ‘‘entrance of an American war- 
ship into the territorial waters of the Soviet Union without corresponding 
authorization . . . contradicts international law.” * 

The Draft Treaty on the Territorial Sea and Contiguous Zone submitted 
by the International Law Commission to the General Assembly contained 
an article permitting the coastal state to make the passage of warships 
through the territorial sea subject to previous authorization or notifica- 
tion. This article was deleted from the final Convention over the 
strenuous objections of the Soviet Union.®* 

The U.S.S.R. has taken several measures to consolidate its position on 
this question. First, it entered a reservation to Article 23 of the Conven- 
tion. Second, it explicitly provided for a procedure of authorization for 
foreign warships in Article 16 of the 1960 statute on the state boundary 


81 The citation given by Nikolaev is incorrect. The full text of the Provisional Rules 
is reproduced in Bakhov, op. cit. note 26 above, at 106-109. Harben erroneously 
referred to ‘‘undisclosed’’ Soviet rules relating to warships. 

82 Durdenevskii and Krylov, op. cit. note 23 above, at 257. 

83 Nikolaev, op. cit. note 13 above, at 214. 

84 Note from the People’s Commissariat for Foreign Affairs of the U.S.S.R. to U. S. 
Secretary of State Hughes, Dec. 11, 1924. 7 Dokumenty 572-573; 1924 U. S. Foreign 
Relations 681. 

851956 I.L.C. Yearbook (II) 276 (1957). 

86 Tunkin urged that foreign warships cannot pass without the consent of the coastal 
state because that would entail a security risk for the latter and had in practice given 
rise to abuse. 3 U.N. Conf. on Law of the Sea 32 (1958). 
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and replaced the ambiguous Provisional Rules of 1931 regulating visits 
by foreign warships with a new set of Rules in 1960.87 

Under the 1960 Rules, consent for the passage of foreign warships into 
Soviet territorial waters must be requested through diplomatic channels 
thirty days prior to the proposed visit. The request must specify the 
number, class, and name of the ship, the proposed port of call, the purpose 
of the passage, the length of stay in port, the rank and name of the 
commander, and the number and types of aircraft. Maximum duration 
of a visit is seven days. No more than three ships may enter any one port 
or area of territorial waters at the same time. Foreign warships in Soviet 
territorial waters are prohibited from conducting research, surveys and also 
soundings, except those which are necessary in channels open to all navi- 
gation, from making photographs, drawings, sketches, or lists cf port areas 
and fortifications, from sending out armed launches, sloops, or ship’s boats, 
from firing any kind of weapon (except for salutes), laying or sweeping 
mines, using smoke screens, creating artificial fog or any type of underwater 
explosion, and from polluting waters. These provisions also apply to 
naval auxiliary vessels and armed vessels for the protection of fisheries. A 
first violation of any of the provisions entails a warning; a second or a 
continuing offense, a request to leave Soviet waters. Foreign warships 
carrying heads of state or heads of diplomatic representations accredited 
to the Government of the U.S.S.R. follow a procedure of notification rather 
than of authorization. 

These Rules do not apply to foreign warships seeking refuge because 
of damage or distress of storm; however, compulsory pilotage regulations 
do apply in all instances. 

Soviet jurists have rejected the notion that the deletion of Draft 
Article 24 from the final Geneva Convention implies that foreign warships 
have the right to unhindered passage through territorial waters. Bara- 
bolia observed that Article 23 of the Convention, setting forth the con- 
ditions in which a coastal state may require a warship to leave the terri- 
torial sea, defined only the duties of warships and not their rights.®* 
Petrenko urged that, since Article 17 of the Convention requires the ob- 
servance of laws and rules of the coastal state relating to transport and 
navigation, and Article 23 requires foreign warships to observe the rules 
of the coastal state, these rules may include the requirement of previous 
authorization or previous notification. Moreover, the Convencion did not 
exclude a procedure of authorization for foreign warships.® 


87 The official text of the 1960 Rules has been published annually in the first issue 
of Izveshcheniia moreplavateliam (Notices to Mariners), a weekly publication of the 
Soviet Naval Hydrographie Service in Leningrad, attached to the U.S.S.R. Ministry of 
Defense. Subsequent weekly issues of the Izveshcheniia contain technical naviga- 
tional information and corrections to Soviet charts and publications. It is pub- 
lished in the same format and size as Vedomosti SSSR. The U. 8. Naval Oceano- 
graphie Office appears to be the sole American recipient. Soviet jurists often cite 
different years of the Izveshcheniia when ieee the Rules. 

88 Op. cit. note 59 above. 

89 Levin and Kaliuzhnaia, Mezhdunarodnoe pravo (International Law) 195 (1964). 
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-However, a serious potential discrepancy with the Convention arises 
under Article 16 of the 1960 statute, which prescribes the procedure of 
authorization for the passage of foreign warships through Soviet territorial 
waters. That warships have a right of innocent passage under the text 
of the Convention is a reasonable interpretation, although it may be and 
has been argued that the majority of delegates did not intend warships to 
have this right.” Article 14, under Subsection A: ‘‘Rules Applicable to 
All Ships,’”’ states that ‘‘ships of all states . . . shall enjoy the right of 
innocent passage. ...’’ There is no restriction on warships; Article 14, 
paragraph 6, specifically directs that one type of warship, the submarine, 
navigate on the surface. The fact that many states, including the Soviet 
Union, filed reservations when the article permitting states to require 
previous authorization was deleted from the Convention strongly suggests 
that they recognized that deletion amounted to approval of the right of 
passage. 

Soviet legislation operates in effect to deny the right of innocent passage 
to warships rather than to restrict that right. The requirement of thirty 
days’ advance notice of the proposed passage and the discretion to withhold 
authorization transforms the passage of warships in Soviet territorial wa- 
ters into a privilege. Even were the requirement of authorization dis- 
pensed with, thirty days’ notice would effectively limit the right of passage 
in violation of the Convention.™ 

The position of the U.S.S.R. on this problem is probably motivated by 
considerations of defense, by the fact that international maritime routes 
do not pass through Soviet territorial waters (although technological de- 
velopments could transform the Northern Sea route into a major interna- 
tional shipping route), and by the belief that widespread acceptance of 
their position would diminish the predominance of Western sea and air 
power in many parts of the werld (it would equally restrict the application 
of formidable Soviet naval power). The support of the Soviet view by 
many nations at the Geneva Conference which did not enter reservations to 
Article 23 suggests that no international consensus has been reached on 
the passage of warships, notwithstanding a strict reading of the Conven- 
tion. The pronounced tendency of the 1958 Convention to favor extensions 
of the coastal states’ sovereignty over the territorial sea will no doubt 
continue to ke reflected in state practice with respect to the innocent 
passage of warships through territorial waters. 


F. Criminal and Civil Jurisdiction 


In the U.S.S.R. there is no special law regulating criminal jurisdiction in 
territorial waters. Article 4 of the 1958 All-Union Fundamental Principles 


80 Sørensen, ‘'The Law of the Sea,’’ International Conciliation, No. 520, p. 244 
(1958); Jessup, ‘‘The United Nations Conference on the Law of the Sea,’’ 59 Col. 
Law Rev. 234-268 (1959). : 

91 A Soviet delegate to the 195€ Geneva Conference, A. N. Nikolaev, mét this ob- 
jection by arguing ‘‘the paramount interests of a State should not be subordinated 
to a desire for haste in some other quarters.’? 3 U.N. Conf. on Law of the Sea 130 
(1958). 
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of Criminal Legislation extends the full scope of territorial jurisdiction 
to ‘‘all persons who commit crimes on the territory of the U.S.S.R.” * 
Inasmuch as U.S.S.R. territorial waters are under the full sovereignty of 
the Soviet Union, this article applies to all instances of crimes committed 
on board foreign vessels while in U.S.S.R. waters. On its face Article 4 
is inconsistent with a decree of May 24, 1927, which governs the procedure 
of arrests on foreign merchant vessels: 


Appropriate authorities of the R.S.F.S.R. shall have the right to make 
arrests of criminals on foreign merchant vessels only in those instances 
when the crime was committed by them wholly or partly on the shore 
or when the consequences of these crimes may bring forth serious com- 
plications on shore.® 


However, Soviet authorities customarily refrain for interfering, in ac- 
cordance with international practice, if the crime committed does not 
threaten the security or public order of the U.S.S.R. or the humane prin- 
ciples of Soviet socialist law.” Foreign non-military vessels may be de- 
tained in Soviet territorial or internal waters by the border guard for ac- 
tions previously described. 

Persons who have committed ‘‘eriminal transgressions” % and who are 
subject to criminal responsibility under U.S.S.R. and union republic legis- 
lation may be detained and taken from a vessel by the border guard unless 
the foreign vessel is passing through U.S.S.R. territorial waters, proceeding 
from a foreign port, and does not enter internal waters, and the crime was 
committed prior to the vessel’s entering territorial waters.® 

Foreign non-military vessels may be detained by Soviet authorities for 
unseaworthiness if certain elementary safety requirements are not ful- 
filled.” Other legislation provides for administrative or criminal responsi- 
bility for violation of fishing, use of wireless radic equipment, customs, 
and sanitary rules. 

Civil jurisdiction is exercised under the 1961 All-Union Fundamental 
Principles of Civil Legislation, the union republic civil codes, and special 
legislation relating to civil law and foreign trade relations ** in accordance 
with Article 20 of the 1958 Geneva Convention or the Territorial Sea. 

Foreign warships enjoy extraterritoriality in Soviet territorial waters. 


92 The R.S.F.S.R. Criminal Code incorporates the provisions of Art. 4 of the 1958 
All-Union Fundamental Principles of Criminal Legislation. The other union republic 
codes contain identical provisions. See Berman and Spindler (trans.), Soviet Criminal 
Law and Procedure: The RSFSR Codes 146 (1966). 

23 SU RSFSR (1927), No. 52, item 348. 

94 Zhudro, op. cit. note 31 above, at 108. 

95 This formulation appears to exclude the detention of persons for committing of- 
fenses which are only administratively punishable. 

26 Art, 36, 1960 statute. 

97 Meshera, op. cit. note 3 above, at 29. 

28 The 1964 R.S.F.S.R. Civil Code is translated in Gray, Soviet Civil Legislation 
(1965), and in Kiralfy, The Civil Code and the Code of Civil Procedure of the RSFSR 
1964 (1966). Also see sees, 2, 239, and 240 of the Merchant Shipping Code of the 
Soviet Union, 
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No action of an administrative or judicial character may be taken against 
them for violations of legislation and rules. 


G. Contiguous Zones 


The Soviet attitude towards the theory of contiguous zones has been 
closely related to that of territorial waters. Those writers who interpreted 
Soviet legislation as extending jurisdiction for particular purposes ex- 
plained the extension in terms of contiguous zones. Imenitov, for example, 
stated that the 1935 decree on fishing established a contiguous zone in 
which fishing by foreign vessels was prohibited. Belli’s interpretation 
of the entire prewar pattern of Soviet maritime legislation was based on 
the theory of contiguous zones, and non-Soviet writers have drawn similar 
conclusions independently.?° 

At the present time all Soviet jurists appear to accept the doctrine 
of full sovereignty of the Soviet state over its territorial waters. ‘‘In the 
U.S.S.R. there are no contiguous zones in the common understanding of that 
term.’’1°! However, there is unresolved disagreement with respect to the 
status of fishing zones. Siling has pointed out that the fishing zone has 
an independent significance differing from the contiguous zone, in that the 
former defends exclusively the economic interests of the coastal state 
whereas the latter involves the legal order. Fishing zones may be estab- 
lished irrespective of the breadth of the territorial sea, freedom of com- 
mercial navigation, and innocent passage. A foreign vessel has rights in a 
contiguous zone, but a fishing zone establishes special rights which belong 
only to the vessels and citizens of the coastal state.*°? Zhudro, to the con- 
trary, discusses fishing zones under the subdivision ‘‘eontiguous zones” and 
notes that in practice states widely exercise the right to establish such 
zones, even though they are not mentioned in the 1958 Geneva Convention 
on the Territorial Sea.1% 

Most of the topics discussed below would be subsumed in a Western 


99 Imenitov, Sovetskoe morskoe i rybolovnoe pravo (Soviet Maritime and Fishing 
Law) 21 (1951). 

100 Ohira, ‘‘ Fishing Problems between Soviet Russia and Japan,’’ 2 Japanese Annual 
of Int. Law 1-19 (1958). f . 
101 Levin and Kaliuzhnaia, Mezhdunarodnoe pravo (International Law) 171 (1960). 
Koretskii contended the establishment of special zones was a circuitous means to ex- 
tend sovereign rights. ‘‘Rights exercised in such zones were the same as those possessed 
by the coastal state in the territorial sea and the effort to justify those claims on the 
ground that they were necessary solely for purposes of administration, control and 
jurisdiction carried no weight because those were precisely the functions discharged by 

a state in virtue of its sovereignty.’’ 3 U.N. Conf. on Law of the Sea 67 (1958). 
102 Siling, Morskoe pravo (Maritime Law) 62 (1964). A. A. Volkov concurs: 

‘(Some authors erroneously equate the volume of rights of coastal states in the 
fishing and contiguous zones. In reality fishing zones are areas of special competence 
of coastal states in which their volume of rights is incomparably greater than in con- 
tiguous zones.’’ Volkov, ‘‘Pravovoi rezhim rybolovnykh zon’’ (Legal Regime of 
Fishing Zones), 1963 Sovetskii ezkegodnik mezhdunarodnogo prava (Soviet Yearbook 
of International Law) 218 (1965). 

103 Zhudro, op. cit. note-31 above, at 114. 
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international law treatise under the section on contiguous zones. In 
Soviet literature these are regarded as rights which a coastal state may 
exercise within its territorial waters. With the exception of the right 
of cabotage, which is not commonly regarded in the West as a corollary 
of sovereignty over territorial waters, we discuss below those rights men- 
tioned in Soviet literature, bearing in mind that Soviet writers do not 
regard this list as necessarily an exhaustive one. 

1, Fishing—The conduct of maritime business (catching of fish and 
erabs, hunting of sea fur-bearing animals, and any other business) in 
U.S.S.R. territorial waters is forbidden to foreign vessels unless provided 
otherwise by an agreement with the Soviet Union. Foreign vessels violat- 
ing this rule, or having permission to engage in maritime business but 
conducting it in violation of the established rules, are subject to detention, 
and persons guilty of so doing are subject to administrative and criminal 
penalties under U.S.S.R. and union republic legislation.*%* 

In accordance with a 1958 Decree on the Reproduction and Protection 
of Fishing Reserves in Water Bodies of the U.S.S.R., all territorial waters 
which are used or which may be used for the commercial extraction of fish 
and other maritime life and growth or which have significance for the 
reproduction of reserves of commercial fish constitute the economic fishery 
reserves of the U.S.S.R. Fishery conservation agencies of the Union 
republics and border guard agencies are responsible for enforcing these 
rules. Articles 163-166 of the 1960 R.S.F.S.R. Criminal Code contain 
severe penalties for illegally engaging in fishing or other water extractive 
business, hunting seals or beavers, blasting in violation of rules for pro- 
tection of fish reserves, and illegal hunting. 

Exclusive fishing rights in all Soviet territorial waters were unequivocally 
asserted in a 1935 decree on fishing. This decree was superseded in 
1954,7 although some Soviet jurists mistakenly regard it as being in 
force.°%° The 1954 decree in turn, unbeknownst to many Soviet jurists 
writing since 1958, has been supplanted by a new decree of 1958.2 


204 Art. 19, 1960 statute. Administrative penalties for violations of U.S.S.R. fishing 
regulations were recently increased. See Vedomosti SSSR (1964), No. 14, item 168. 
Fishing legislation prior to 1937 is treated in Bohmert, ‘‘Die russische Fischereigrenze,’’ 
21 Zeitschrift fiir Völkerrecht 441-496 (1937), 257-306 (1938). 

105 Sobranie postanovlenii soveta ministrov SSSR (Collected Decrees of the U.S.S.R. 
Council of Ministers) (1958), No. 16, item 127 (hereinafter cited as SP), partially 
reproduced in Kolbasov, comp., Okhrana prirody: sbornik zakonodatelnykh aktov (Con- 
servation: Collection of Legislative Acts) (1961), translated in 3 Soviet Statutes and 
Decisions, No. 1, at 56-57 (1966). 

106§$Z SSSR (1935), No. 50, item 420. 

107 Lisovskii, Mezhdunarodnoe pravo (International Law) 155 (2d ed., 1961). Shmi- 
gelskii implied that both the 1985 and 1954 decrees are in force. See Shmigelskii and 
Tasinovskii, Osnovy sovetskogo a prava (Fundamental Principles of Soviet Mari- 
time Law) 33 (1963). 

108 The only available text of the 1954 deeree is an excerpt translated in U. N. 
Legislative Series, Laws and Regulations on the Regime of the Territorial Sea 577-578 
(1957). Bakhov states on p. 188 that the 1954 deeree repealed the 1935 deeree. 

108 Meshera, op. cit. note 3 above, at 21; Zhudro, op. cit. note 31 above, at 104. 
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Although Great Britain, Germany, Norway, and Japan enjoyed special 
fishing privileges in Soviet waters by treaty in the interwar period, fishing 
concessions were difficult to obtain from the U.S.S.R. after 1945. The 
1930 agreement with Great Britain was denounced in 1953 and temporarily 
renewed for 1954 and 1955. A new agreement with Britain, signed in 
1956, was denounced by the U.S.S.R. on March 12, 1961.1%° Finland ob- 
tained fishing and sealing rights in preseribed areas of Soviet territorial 
waters in the Gulf of Finland under an agreement of February 21, 1959 ;*4 
Norway also has secured certain fishing privileges? Japan has been 
unable to achieve a satisfactory arrangement in the Pacific regions, although 
the recently signed Soviet-Japanese Consular Convention, 1966, may im- 
prove the legal protection of Japanese fishermen in Soviet territorial wa- 
ters.“8 Soviet claims to the Sea of Japan and the Okhotsk Sea as closed 
are strongly influenced by the immense fishery resources in those areas. 

2. Regulation of Navigation—-Competent agencies of the U.S.S.R. may 
establish districts in separate portions of Soviet territorial waters in which 
the navigation, anchoring, or conduct of maritime business by vessels is 
prohibited. The establishment of such zones is announced in Izveshchentia 
moreplavateliam (Notices to Mariners). Article 22 of the Law on State 
Crimes imposes criminal responsibility for the violation of safety rules 
for the movement and use of water transport which results in an accident 
or in grave consequences.1?* 

Pilot services are governed by Annex V of the Merchant Shipping Code 
of the Soviet Union." The Ministry of the Maritime Fleet establishes the 
districts where the use of a Soviet pilot is obligatory. In certain zones 
the services of a pilot may be required even though the passing vessel is 
not proceeding to a Soviet port. For example, navigation along the coast 
near Vladivostok is permitted without a pilot only if vessels obtain in- 
structions from the chief military pilot at Vladivostok.*** 

Icebreaker services are available in accordance with the rules published 
on September 14, 1944.17 

3. Use of Wireless Radio Equipment—A U.S.S.R. decree of July 24, 
1928, restricts the use of wireless radio equipment by military and non- 
military ships within ten miles from shore in Soviet internal waters or the 
maritime sea belt. Non-military vessels are prohibited from exchanging 
radio messages with shore stations unless they are in danger or are render- 


110 Bouchez, op. cit. note 51 above, at 68. 

111 Vedomosti SSSR (1959), No. 14, item 87; 338 U.N. Treaty Series 3. The agree- 
ment was extended on May 23, 1966. Vedomosti SSSR (1966), No. 22, item 238. 

112 Vedomosti SSSR (1962), No. 34, item 362. 

113 The Convention is translated in 5 Int. Legal Materials 1144 (1966). 

114 Vedomosti SSSR (1959), No. 1, item 8. 

115 The full text of the Merchant Shipping Code is translated in Documentation Office 
for East European Law, University of Leyden, Law in Eastern Europe—The Merchant 
Shipping Code of the Soviet Union, No. 4 (1960). 

116 Strohl, op. cit. note 50 above, at 334. 

117 See Nikolaev, op. cit. note 13 above, at 246. Reproduced in Izveshcheniia more- 
plavateliam (1966), No. 15. - 
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ing aid to another vessel in distress or are being led through ice or must 
complete an especially important exchange with port authorities.*2® 

All radio messages of military and non-military ships must be open, 
without using any cypher or code except for international signal codes. 
The local commander of Soviet naval forces may limit radio exchanges 
of foreign warships with respect to duration and wave length. Persons 
violating the decree are subject to Soviet criminal sanctions. Until 1960, 
violation of the decree could entail punishment under Article 75-3 of the 
1926 R.S.F.S.R. Criminal Code. The 1960 R.S.F.S.R. Criminal Code does 
not appear to contain an offense analogous to Article 75-3. 

4. Customs.—Article 23 of the 1960 statute on the state boundary pro- 
vided that customs control over state boundaries shall be exercised by 
agencies of the Ministry of Foreign Trade in accordance with prevailing 
legislation and agreements with other states. 

A new U.S.S.R. Customs Code became effective July 1, 19642 Article 
36 of the Code exempts foreign warships from customs inspection. AN 
other foreign ships are subject to customs inspection unless it is provided 
otherwise by international agreement. Under Article 21, customs control 
extends to ships arriving in ports. In practice customs inspection is not 
conducted within territorial waters but in internal (port) waters, even 
though passengers and goods cross the state boundary upon entering terri- 
torial waters. 

5. Sanitary Protection.—The U.S.S.R. applies the International Sanitary 
Rules adopted at the Fourth Assembly of the World Health Organization 
on May 25, 1951, as amended in 1955 and 1956. Sanitary protection of 
the Soviet state boundary is carried out by the U.S.S.R. Ministry of Health 
Sanitary and Epidemiological Service in accordance with a U.S.S.R. decree 
of 1931, and rules adopted by the Ministry of Health on August 20, 
1959.12 In the event of a threat of an especially dangerous infection 
spreading in U.S.S.R. territory or in an adjacent state, the competent 
agencies are empowered to close temporarily the threatened portions of the 
boundary and to place a quarantine over the area.?” 

6. Salvage-—Annex IX of the Merchant Shipping Code of the Soviet 
Union governs the salvage of sunken property in U.S.S.R. territorial wa- 
ters.” The owner of sunken property is allowed one year to submit 
to the competent border guard agency a declaration of intent to raise the 
property. The declaration must specify a proposed time period for com- 
pleting the salvage operations. The border guard ageney may allow the 
owner sufficient time in accordance with the circumstances of the situation. 


118 $Z SSSR (1928), No. 48, item 431. 

119 Vedomosti SSSR (1964), No. 20, item 242; translated in Butler, Customs Code 
of the USSR (1966). 

120 SZ SSSR (1931), No. 55, item 355. 

121 SP SSSR (1959), No. 13, item 80. Cited by Zhudro, op. cit. note 31 above, at 112. 
The 1959 rules evidently replace rules issued in 1940. No text of the new rules has 
been located. 

122 Art. 23, 1960 statute. 

128 Op. cit. note 115 above, at 93-95. 
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H. Right of Hot Pursuit 


The right of hot pursuit from Soviet territorial waters is defined by 
Article 36 of the 1960 statute on the state boundary. The border guard 
of the U.S.S.R. may continue to pursue onto the high seas non-military 
foreign vessels if the pursuit began in Soviet territorial or internal waters 
and is conducted without interruption until the vessel enters its own terri- 
torial waters or those of a foreign state. 


PERSPECTIVES 


In the first thirty years of Soviet rule, Soviet jurists derived the great 
majority of their doctrines on maritime law from the West and from their 
Russian predecessors. A. N. Nikolaev’s attempt to rewrite prewar Soviet 
legal history notwithstanding, Soviet international maritime law did not 
make a significant break with the past. The pattern of Soviet legislation 
on fishing wes confused, but it clearly represented an attempt to extend - 
measures initiated by the Tsarist Government to protect coastal fisheries. 
Other legislation pursued a basically traditional course. The right of 
innocent passage was recognized in theory and practice. Extensions of 
criminal and civil jurisdiction in coastal waters and the application of 
customs, sanitary, fishing, pilotage, radio usage, and navigation norms 
were, on the whole, not revolutionary contributions to the law of nations. 
Those writers who did support the view that territorial waters are a 
constituent part of the coastal state were in the tradition of Martens and 
others, and this school of thought was not generally accepted in the Soviet 
Union until after World War II. 

It could be argued that the Soviet Union did not acquire a belt of terri- 
torial waters twelve miles wide until 1960. Until 1945 there can be little 
doubt that U.S.S.R. state practice more closely approximated the tra- 
ditional extension of territorial jurisdiction into contiguous coastal zones. 
As Nikolaev discovered, great inconsistency in terminology existed in 
Soviet statutes purporting to regulate ‘‘territorial’’ waters. And, although 
eight of twenty-two normative acts used the words ‘‘territorial waters,” 
many of these were relatively unimportant, repealed, or internally incon- 
sistent. Thus, the 1921 decree on air travel employed the term ‘‘territorial 
waters’’ but gave no indication as to their breadth.1*4 

The 1921 fishing decree established a twelve-mile fishing zone but did not 
use the term ‘‘territorial waters.” 15 The December 28, 1921, decree on 
warships provisionally established a three-mile limit for territorial waters 
with fishing and customs zones up to twelve miles.17® The 1923 decree 
on use of radio equipment referred to territorial waters of an unspecified 
breadth,1*” but was repealed by a 1928 decree which established a ten-mile 
zone. A 1923 decree regulating fisheries used ‘‘territorial waters’’ in 

124 SU RSFSR (1921), No. 6, item 40. 

128 Ibid. No. 49, item 259. 

126 Prikaz BWSR, No. 2983. 


127 SU RSFSR (1923), No. 6, item 93. 
128 SZ SSSR (1928), No. 48, item 431. 
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referring to the Gulf of Finland, Kara Sea, and the Bering Sea, Okhotsk 
Sea, and the Sea of Japan. Other terms were used with respect to the 
northern Arctic Ocean and the Black Sea.1?° This 1923 decree was re- 
placed in 1927 by a decree which used ‘‘territorial waters’’ only in con- 
nection with the Gulf of Finland and applied the term ‘‘coastal belt’’ 
to all other seas.1*° The 1927 decree regulated the hunting of fur seals and 
sea otters in a three-mile coastal belt. 

The most important statute of the prewar period, the 1927 statute on the 
state boundary, established a maritime belt twelve miles in breadth; it did 
not use the term ‘‘territorial waters.” 1! Moreover, Article 23 of the 
1927 statute referred to ‘‘state water boundaries of the U.S.S.R. and also 
the maritime belt (Art. 9(c)) of the high seas which wash the shores of 
the U.'S.S.R....’’ The powers allocated to the Soviet border guard 
within this ‘‘maritime belt’? were customary police powers.*? Finally, 
the 1947 international law textbook did not claim a twelve-mile limit for 
U.S.S.R. territorial waters.15# 

Soviet efforts to secure recognition of the twelve-mile limit as a principle 
of international law have enjoyed the influential support of other nations, 
principally the smaller emerging countries. Advocates of the twelve-mile 
rule claim that security and economic considerations of the coastal state may 
justify its adoption. However, the U.S.S.R. regards the twelve-mile rule 
as only a first line of defense, and an inadequate one at that. To further 
minimize the influence over and accessibility of other Powers to Soviet 
coasts, Soviet jurists have developed the closed sea and historic bay doc- 
trines. The former, in the opinion of most Soviet jurists, applies to six 
of fourteen seas washing the U.S.S.R. The latter applies to the four 
Arctic seas. The Caspian and Aral Seas occupy a special status.%* Thus 
only the Barents and Bering Seas are regarded as open seas. 

In legal terms a persuasive case can be made for the Soviet viewpoint. 
The closed seas do not contain major international shipping routes, and 
they would remain open to the commercial shipping of all countries. The 
Arctic seas were originally explored by Russians and have been effectively 
and extensively developed by the U.S.S.R. 

129 SU RSFSR (1923), No. 13, item 172. 

130 SU RSFSR (1927), No. 102, item 684. 

181 SZ SSSR (1927), No. 62, item 625. 

132 Arts. 25 and 26. 

188 Durdenevskii and Krylov, op. cit. note 23 above, at 252-254. 

134 The regime of the Caspian Sea is not regulated by international law norms relating 
to either closed or open seas. The provisions of the 1960 statute on the state boundary 
apply to the Caspian insofar as the statute regulates border lakes. There are no terri- 
torial waters in the Caspian, only the ten-mile fishing zone. The entire sea is open to 
fishing vessels of both countries except in these zones. The warships of each country 
may not cross the state boundary without the permission of authorities of the other 
nation; the sea is closed to all vessels of third countries. Maritime navigation on the 
Aral Sea is governed solely by Soviet legislation regulating internal water routes of the 
U.S.S.R. See Meshera, op. cit. note 3 above, at 11-12; Bakhov, op. cit. note 26 above, 
at 258, A 
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The principal legal difficulty with the Soviet positions is that Soviet 
jurists do not discuss the general applicability of these principles to other 
bodies of water in the world. Where international law and custom have 
long served to quiet maritime disputes, the Soviet theories would introduce 
conflict and chaos. In a world community where a balance must be struck 
between legitimate security needs of the coastal state and the requirements 
of international commerce, many of the Soviet claims—particularly those 
relating to historic bays and seas—are extreme or unfounded; these are 
likely to continue to be subordinated to broader maritime interests in 
freedom of navigation. 


THE REVOCATION OF THE MANDATE 
FOR SOUTH WEST AFRICA 


By Jonn DUGARD 


Senior Lecturer in Law, University of the Witwatersrand, South Africa 


After twenty years of frustrated attempts to bring South Africa to 
accept her international obligations in respect of South West Africa, the 
United Nations General Assembly resolved on October 27, 1966, to termi- 
nate South Africa’s right to administer the Territory. In this resolution 
the Assembly declared that i 


South Africa has failed to fulfil its obligations in respect of the ad- 
ministration of the Mandated Territory and to ensure the moral and 
material well-being and security of the indigenous inhabitants of South 
West Africa, and has, in fact, disavowed the Mandate. 


As a result of this finding it decided that 


the Mandate conferred upon His Britannic Majesty to be exercised 
on his behalf by the Government of the Union of South Africa is 
therefore terminated, that South Africa has no other right to ad- 
minister the Territory and that henceforth South West Africa comes 
under the direct responsibility of the United Nations. 


To implement this resolution the Assembly established an Ad Hoc Com- 
mittee for South West Africa, consisting of fourteen states, ‘‘to recommend 
practical means by which South West Africa should be administered, so as 
to enable the people of the Territory to exercise the right of self-determina- 
tion and to achieve independence.’’ This Committee was instructed to re- 
port back to the General Assembly to a special session to be held not later 
than April, 1967.2 l 

During the course of the debate on this resolution doubts as to its legality 
were expressed by the representatives of France, the United Kingdom and 
Portugal, while the Prime Minister of South Africa, Mr. B. J. Vorster, 
has stated that the resolution is illegal on the ground that the General 
Assembly has no authority to deprive South Africa of the Mandate uni- 
laterally .* 

1 General Assembly Res. 2145 (XXI); 61 A.J.I.L. 649(1967). 

2 This Committee submitted three proposals to the General Assembly in April, 1967: 
an African plan for the eomplete take-over of South West Africa by the United Nations 
by June, 1968; a Latin American plan for the creation of a United Nations Administra- 
tion for the Territory; and a Western plan for discussions with South Africa on the 
basis of Res. 2145 (XXI). On May 19, 1967, the Assembly resolved by 85 votes to 2 
(with 30 abstentions) to establish an 11-Member Council to take over the administra- 
tion of South West Africa from South Africa. Res. 2248 (S-V); General Assembly, 
Fifth Spec. Sess., Official Records, Supp. No. 1 (A/6657), p. 1. 

8 U.N. Monthly Chronicle, November, 1966, pp. 21, 25 and 24 respectively. 

4The Star, Johannesburg, Nov. 2, 1966. 
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Although the General Assembly may have acted hastily, and although 
a preferable course might have been to refer the matter back to the Inter- 
national Court of Justice for an advisory opinion on the questions of 
whether apartheid violates the provisions of the Mandate and, if so, whether 
the Assembly has the authority to terminate the Mandate unilaterally,® the 
October resolution should not be condemned out of hand as illegal. The 
questions it raises, viz. whether the General Assembly had the right to make 
a determination on the compatibility of apartheid with the provisions of 
the Mandate without prior recourse to the International Court; whether 
the League of Nations had the right to terminate the Mandate unilaterally ; 
and, if so, whether the United Nations has succeeded to this right, are all 
questions which do not permit a facile answer and which require close 
examination. 


I. Tus RIGHT or THE GENERAL ASSEMBLY TO DETERMINE THE COMPATIBILITY 
or APARTHEID WITH THE PROVISIONS OF THE MANDATE 
AS A PRELUDE To Revocation {Lee Ave€e 31. 


In the days of the League of Nations it appears to have been generally 
accepted that a prerequisite for the revocation of a Mandate by the Coun- 
cil of the League was a decision by the Permanent Court of International 
Justice that the Mandatory’s conduct violated its obligations under the 
Mandate. In a report to the Permanent Mandates Commission on the 
subject of revocation of a mandate, Lord Lugard_wrote: 


Wherever the power of revocation (in consequence of breach of con- 
tract by maladministration) may exist, there can be no doubt that in 
this almost inconceivable contingency the international court of justice 
would be the agency employed... .° 


Writers on the mandates system inclined to the same view. Quincy Wright 
stated that revocation would have to be preceded by a ‘‘decision’”’ of the 
Permanent Court, and ‘‘if the Court decided that the Mandatory had 
violated the Mandate, and its decision were not observed, then the final 
paragraph of Article 18 of the Covenant would become applicable.” 7 
This latter provision specified that, in the event of failure to carry out a 
decision of the Court, ‘‘the Council [of the League] shall propose what 


5 See Rosalyn Higgins, ‘‘ The International Court and South West Africa: the Impli- 
cations of the Judgment,’’ 42 International Affairs 573 at 595-596 (1966). 

8 Permanent Mandates Commission, Minutes, 5th Sess., 1924, p. 177. Mme. Bugge- 
Wicksell, on the other hand, appears to have taken the attitude that both the Court 
and the Council of the League were capable of making a determination on whether a 
Mandatory complied with its obligations under a mandate. In a report to the Commis- 
sion she stated that revocation ‘‘could only occur if the Mandatory Power had misused 
its administrative rights over the territory, to the detriment of the native population 
or of other members of the League of Nations, to such an extent that one of the latter 
felt bound to petition the Council or the Permanent Court of International Justice for 
the transfer of the Mandate to another country’’ (italies added). Jbéd., 6th Sess., 
1925, p. 154. l 

7 Mandates under the League of Nations 521 (1930). 
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steps should be taken to give effect thereto.” James ©. Hales was of a 
similar opinion: 


It would seem clear that only a signal breach of trust on the part of 
the Mandatory could cause the revocation: it would then be proper for 
a Member of the League to invoke the clause in the various Mandate 
Statutes referring unsettled disputes to the Permanent Court. If the 
latter gave a decision vindicating the Member State, then it would be 
open to the Council to admonish the Mandatory Power, and to invite 
it to conform. In the event of a refusal, the Council, which allocated 
the Mandates, could revoke the trust in question and the Mandatory 
would then cease to have a legal title to exercise its trust. 


The view that a decision of tha Permanent Court was a prerequisite for 
the revocation of a mandate was clearly based on the assumption that the 
Court had jurisdiction over a dispute between a Mandatory Power and a 
Member of the League relating to the policy pursued by the Mandatory 
towards the indigenous inhabitants of the mandated territory, and that 
it consequently had the power to render a legally binding judgment in 
respect of such a dispute. Hence the fact that Quincy Wright referred 
to Article 13 (4) of the Covenant, which dealt with binding decisions in 
disputes between states and not with mere advisory opinions sought by one 
of the organs of the League of Nations.’° 

It was due to the above commonly held belief that Ethiopia and Liberia 
brought an application before the International Court of Justice in 1960 
in which they asked the Court to adjudge and declare, inter alia, that South 
Africa 


has failed to promote to the utmost the material and moral well-being 
and social progress of the inhabitants of the Territory; its failure to 
do so is a violation of Article 2 of the Mandate and Article 22 of the 


8 ‘*“Some Legal Aspects of the Mancate System: Sovereignty-Nationality-Termination 
and Tranafer,’’ 23 Grotius Society Transactions 85 at 122 (1988). See also idem, 
‘‘The Creation and Application of the Mandate System,’’ 25 ibid. 185 at 211 (1940). 

9 Wright, ep. cit. 475-476; Hales, lec. cit (1940) 256. Opposed to this view is that 
of Nathan Feinberg, who insisted that Member States of the League were permitted to 
invoke the jurisdiction of the Permanent Court in respect of their own interests alone 
and not in respect of the welfare of the inhabitants of a mandated territory (La Juri- 
diction de la Cour Permanente de Justice Internationale dans le Système des Mandats 
205 (1930)). He contended that, before the Council revoked a mandate, it should re- 
quest the Court to give an advisory opinion on the question of whether the Mandatory 
had failed te comply with its obligations contained in the mandate agreement (at p. 
201). To Feinberg the effect of such an opinion differed little from that of a judg- 
ment of the Court in contentious proceedings, for ‘‘il est certain que cet avis serait, 
dans tous les cas, observé par la puissance mandataire en cause’? (at p. 196). (Of 
course subsequent events, viz. South Africa’s refusal to accept three advisory opinions 
of the International Court of Justice, have disproved Feinberg’s belief.) It should, 
however, be stressed that Feinberg did not contend that such an advisory opinion was 
obligatory, for he was well aware of the reluctance of the Council to hand over a dis- 
pute to the Permanent Court for a legal opinion, and of its preference for a political 
decision (at pp. 197-200). i 

10 Bee 2 Rosenne, The Law ard Practice of the International Court 651 (1965) on 
the non-binding nature of an advisory opinion under the Covenant. f 
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Covenant; and that [South Africa] has the duty forthwith to take all 
practicable action to fulfil its duties under such Articles.™ 


It was confidently expected that the Court would find that it had the 
power to pronounce on the compatibility of apartheid with the provisions 
of the Mandate #2 and that, if it found against South Africa on this issue, 
the judgment would be enforceable at the instance of the Security Council 
in accordance with Article 94 of the Charter of the United Nations, the 
counterpart of Article 13 (4) of the Covenant.1* No doubt the belief was 
entertained that if all other means to induce South Africa to comply with 
an adverse judgment failed, the Mandate itself might be revoked by the 
United Nations as successor to the League of Nations, in accordance with 
the procedure suggested by Quincy Wright and James C. Hales. 

These expectations were destroyed by the judgment of the International 
Court of Justice in the Second Phase of the South West Africa Cases. 
In this judgment the Court held that it was unable to entertain a dispute 
between an ex-member state of the League of Nations and a Mandatory 
Power over the latter’s treatment of the indigenous inhabitants of the 
mandated territory, because member states of the League had enjoyed 
‘‘no legal right or interest’’ in such a matter.1* The Court indicated that 
the political organs of the League had been the appropriate agencies for 
investigating a Mandatory’s administration of her ‘‘sacred trust’ under 
the mandates system, not the Court itself. It stated that 


the Applicants did not, in their individual capacity as States, possess 
any separate self-contained right which they could assert, independ- 
ently of, or additionally to, the right of the League, in pursuit of its 


11 South West Africa, Second Phase, [1966] I.C.J. Rep. 6 at 10-11. 

12 By holding that it had jurisdiction in a dispute between a ‘‘member of the League 
of Nations’? and a Mandatory Power over ‘‘the observance by the mandatory of its 
obligations . . . toward the inhabitants of the Mandated Territory’? in 1962 (South 
West Africa Cases, Preliminary Objections, [1962] I.C.J. Rep. 319 at 343), the Court 
implicitly recognized that it did have the power to determine whether or not South 
Africa had fulfilled her obligations towards the indigenous inhabitants of South West 
Africa, This finding of 1962 was, however, reversed in 1966 by the International Court f 
—a reversal which was described as unjustifiable in law by the dissenting judges Ta 
(South West Arica, Second Phase, loc. cit. at 331-337 (Judge Jessup), 239-242 (Judge 
Koretsky) 460 (Judge Padilla, Neryo), 250 (Judge Tanaka) and 494-497 (Judge ad 
Rob Mbanefo) , and which has sinee been criticized on the ne ground by ae 
mentators on the Court’s decision. See the present writer, in ‘‘The South West Africa 
Cases, Second Phase, 1966,’’ 83 South African Law Journal 429 at 438-447 (1966); 
Rosalyn Higgins, toc. cit. 580-581; Robert W. Scrivner, ‘‘The South West Africa Case: 
1962 Revisited,’’ 2 African Forum 33 at 36-37 (No. 2, 1966); L, O. Green, ‘‘South 
West Africa and the World Court,’’ 22 International Journal of the Canadian Institute 
of International Affairs 39 at 66 (1966-7); E. Van Raalte, ‘‘Hen Belangrijk maar 
Teleurstellend Internationaal Arrest,’’ 20 Internationale Spectator 1259 at 1485-1491 
(1966). 

13 Seo the Special Report of the Committee on South West Africa in which legal. 
action of the nature instituted by Ethiopia and Liberia was recommended so as to 
provide an enfarceable judgment against South Africa. General Assembly, 12th Sess., 
Official Records, Supp. No. 12A (4/3625). - 

14 South West Africa, Second Phase, loc. cit. note 11 above, 51. 
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collective institutional activity, to require the due performance of 
the Mandate in discharge of the ‘‘sacred trust. This right was vested 
exclusively in the League and was exercised through its competent 
organs... 35 


Probably the Court was influenced by the view expressed in 1962 by Judges 
Spender and Fitzmaurice in their joint dissenting opinion in the South 
West Africa Cases, Preliminary Objections, in respect of Article 2 of the 
Mandate for South West Africa, which provides for the obligation to 
‘*promote to the utmost’’ the well-being of the indigenous inhabitants, that 


The proper forum for the appreciation and application of a pro- 
vision of this kind is unquestionably a technical or political one, such 
as (formerly) the Permanent Mandates Commission, or the Council 
of the League of Nations—or today (as regards Trusteeships), the 
Trusteeship Council and tke Assembly of the United Nations. .. 2° 


The result of the Court’s decision, whether intended or not, was that the 
South West African dispute was handed over to the political organs of the 
United Nations for determination. For while the Court held that only 
the political organs of the League had been empowered to decide on the 
compatibility of a policy pursued in a mandated territory with the pro-, 
visions of the Mandate in the days of the League of Nations, it failed to 
disturb its own previous finding of 1950 to the effect that the United Na- 
tions had succeeded to the supervisory functions of the League. The 
combined effect of the International Court’s two most important pronounce- 
ments on South West Africa, viz. those of 1950 and 1966, can only be that 
it is for the General Assembly, as successor to the Council of the League, 
to decide whether or not aparthzid violates the provisions of the Mandate. 

Of course the General Assembly was free to ask the International Court 
for an advisory opinion to assist it in its task of deciding upon the lawful- 
ness of apartheid under the Mandate but, like the Council of the League,** 
it was not legally obliged to do so. Although recourse to the Court for such 


Page Ibid. 29; see also 24, 26 and 44. 
Ao 16 Loc. cit, note 12 above, 467. 

17 In 1966 the Court stated that it made no finding on any of the issues before 
‘it, which included the question of the United Nations’ succession to the supervisory 
functions of the League of Nations (South West Africa, Second Phase, loc. cit. at 18-19 
and 22-23). Thus the decision left unblemished the Court’s previous finding in the 
International Status of South West Africa, [1950] LC.J. Rep. 128 at 143, that such 
succession had oceurred. This obvious truth was emphasized by the Department of 
State in a statement issued shortly after the 1966 judgment, 55 Department of State 
Bulletin 231 (1966); 61 AJ.I.L. 597 (1967). 

28 In 1966 the Court stated of the mandates system under the League of Nations: 
“If any difficulty should arise over the interpretation of any mandate, or the character 
of the mandatory’s obligations, which could be cleared up by discussion or reference to 
an ad hoc committee of jurists—a fraquent practice in the League—the Council could 
in the last resort request the Permanent Court for an advisory opinion. Such an 
opinion would not of course be binding on the mandatory ... but it would assist 
the work of. the Council.’’ (South West Africa, Second Phase, loc. cit. at 44; italics 
added.) This passage clearly indicates that an advisory opinion was not compulsory 
in such circumstances. 


my 
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an opinion was regarded as desirable by the Committee on South West 
Africa in its Report of 1957, the hazards of such an action were even then 
clearly foreseen, for the Committee warned that the Court might decline 
to give an opinion *° in accordance with the rule laid down in the Eastern 
Carelia Case% that the advisory machinery of the Court should not be 
used for obtaining a decision in an actual dispute between states. Mere 
suspicion that the Court might refuse to give an opinion was transformed 
into an expectation by the ‘‘technical’’ decision of the Court in 1966, so it is 
hardly surprising that the General Assembly was reluctant to send the 
dispute back to the Court for an advisory opinion. Furthermore, advisory 
opinions are not binding and, as South Africa has already ignored three 
on strictly legal points,” there no doubt appeared to be little likelihood, in 
the opinion cf the Assembly, that she would accept one of a politico-legal 
nature which found that the policy of apartheid failed to ‘‘promoie to the 
utmost” the welfare of the inhabitants of South West Africa.?? 
Another factor militating against an advisory opinion on the question 
of South Africa’s compliance with the provisions of the Mandate was that 
such an opinion could only have served to provide the Assembly with 
additional judicial assistance, for that body already had considerable 


judicial opinion to guide it in the form of the separate opinions of those 


judges who did direct their attention to the ultimate merits of the South 
West African dispute in 1966.7* Six of the fourteen judges examined the 
compatibility of apartheid with th Africa’s obligation to ‘‘promote to 
the utmost” the welfare of the inhabitants, and only the South African, 


udge ad hoc Van Wyk, found in favor of South Africa.* Judges 


ellington Koo,” Tanaka,” Padilla Nervo’ and Forster, and Judge ad 
hoc Mbanefo ?* all found against South Africa on this vital issue. 

In the light of the above considerations it can hardly be contended that 
the General Assembly acted improperly in determining that ‘‘South Africa 
has failed to fulfil its obligations in respect of the administration of the 


19 General Assembly, 12th Sess., Official Records, Supp. 12A (A/3625), p. 3. 
20P.0.1.J. (1923), Series B, No. 5. 
21 South Africa has declined to accept all three advisory opinions of the Court 


rendered in respect of South West Africa, “namely, those on the International Status 
of South West Africa, note 17 above; the Voting Procedure on Questions Relating to 
Reports and Petitions Concerning the Territory of South West Africa, [1955] I.0.J. 
Rep. 67; and the Admissibility of Hearings of Petitioners by the Committee on South 
West Africa, [1956] I.C.J. Rep. 23. 

22 As a result of these refusals to accept the advisory opinions of the Court, the 
General Assembly can hardly be accused of ignoring Nathan Feinberg’s suggestion 
that the revocation of a mandate should be preceded by an advisory opinion of the 
Court, for that suggestion was based on the view that an advisory opinion would always 
be aecepted (see note 9 above). 

28In a declaration attached to the judgment of the Court, the President, Judge 
Spender, criticized the discussion of the merits of the dispute in the separate opinions. 
(See South West Africa, Second Phase, loc. cit. note 11 above, at 51-57. Sed contra, 
see the views of Judges Tanaka (at 262-263) and. Jessup (at 325-326). 

24 Ibid. at 140-193, 25 Ibid. at 235. 

26 Ibid, at 315. a7 Ibid. at 464. 

28 Ibid. at 483. 28 Ibid. at 490. 
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Mandated Territory,” *° as a prelude to revocation, without first obtaining 

an opinion from the Court on this matter. Provided that the Assembly 

made this decision in good faith, it falls within the supervisory functions 
J of the Assembly over the administration of the Territory. 


II. Tae RIGET or THE LEAGUE or Nations to TERMINATE 
THE MANDATE UNILATERALLY 


The Principle of Revocation 


The two chief proponents of the mandates system, General Smuts and 
President Wilson, both envisaged that the League of Nations would have 
the authority to terminate the rights of a mandatory state which abused 
its ‘‘sacred trust. In his monograph, The League of Nations, A Practi- 
cal Suggestion, General Smuts wrote: 


The mandatory State should look upon its position as a great trust 
and honor, not as an office of profit or a position of private advantage 
for its nationals. And in case of any flagrant and prolonged abuse 
of this trust the population concerned should be able to appeal for 
redress to the League, who should in a proper case assert its authority 
to the full, even to the extent of removing the mandate, and entrusting 
it to some other State if necessary.*? 


Similarly, in his Second Paris Draft, President Wilson suggested that the 
proposed mandates system should provide ‘‘for the redress or correction 
of any breach of the mandate by the mandatory State or agency or for the 
substitution of some other State or agency, as mandatory.’’ 38 

In the light of these views it is surprising that neither Article 22 of the 
Covenant nor the individual mendate agreements contained any reference 
to the right of the League to revoke a mandate. The main reason for this 
omission appears to have been zhe fact that prospective mandatory states 
had indicated their unwillingness to commit themselves financially in 
territories of which they might later be deprived. The French Minister 
for the Colonies, M. Simon, in the course of the Paris Peace Conference, 
pointed out that his government favored annexation in preference to the 
mandates scheme, for the reason that 


Every mandate was revocable, and there would therefore be no 
guarantee for its continuanze. There would thus be little inducement 


30 It should be mentioned that the General Assembly passed similar resolutions 

prior to the 1966 judgment in the South West Africa Cases, For instance, in 1960 
it resolved that South Africa ‘‘has failed and refused to carry out its obligations 
under the Mandate’’ (General Assembly Res. 1565 (XV) of December 18, 1960). 
Such determinations may well have been premature, as they were made at a time when 
it was commonly believed that it was possible for states to obtain a binding decision 
ofsthe International Court on this matter. 
( 31 Beo the statement by Judge Lauterpecht_in_his separate opinion in the Voting 
Procedure Case, note 21 above, SNSETES-crpervisory organ may pronounee ‘ta verdict 
upon the conformity of the action of the administering State with its international 
obligations’? (at 99). 82 Op, cit. 21-22. 

88 David Hunter Miller, The Drafting of the Covenant, Doe. 9, p. 104 (1928). 
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for the investment of capital and for colonization in a country whose 
‘future was unkown.** 


A similar view was expressed by Mr. Massey, the Prime Minister of New 
Zealand, who, in pleading for annexation, stated that 


[t]he difference between the mandatory principle and that instituted 
by New Zealand [viz. annexation] was that between leasehold and free- 
hold tenure. No individual would put the same energy into a leasehold 
as into a freehold. It would be the same with governments.*® 


Probably express mention of the right of revocation was therefore omitted 
to make the mandates system more attractive to those states which still 
had doubts about it. 

Despite this omission, the right of revocation must be regarded as an 
implied part of the mandates system, as the obligation of accountability by 
a Mandatory to the League for the administration of its ‘‘sacred trust” 
(contained in both Article 22 of the Covenant and the individual man- 
dates) ** must surely be seen as including the sanction of revocation as 
the ultimate deterrent against abuse of the trust. 

That the right of revocation was to be implied is clear from statements 
made by members of the Permanent Mandates Commission. Fear of 
frightening investors in the mandated territories compelled members of 
this body to describe revocation as ‘‘inconceivable,’’ but at the same time 
they were obliged to concede, albeit reluctantly, that such a right existed. 
The matter was first raised by the Commission in 1928, when it drew 
the attention of the League Council to the fact that the investment of 
private capital in the mandated territories was being hindered by the view 
that a Mandate was revocable. As a result of this, Lord Lugard pre- 
sented a memorandum to the Commission in 1924 in which he declared that 


revocation of a mandate may for practical purposes be regarded as 
inconceivable. It could only take place in the event of gross violation 
of the Mandate. . . 38 


In the discussion which ensued M. Van Rees went further in stating that 
the possibility of unilateral revocation ‘‘did not really exist either in law 


34 U. B. Foreign Relations: Paris Peace Conference, 1919, Vol. 3, p. 761. From this 
statement R. N. Chowdhuri concludes that the power of termination was deliberately 
excluded to suit M. Simon and others who were of a like mind on this subject (Inter- 
national Mandates and Trusteeship Systems 62 (1955)). It is submitted that this is 
incorrect. M. Simon and the Prime Minister of New Zealand, Mr. Massey (see note 
35 below) opposed the mandates system as a whole and favored outright annexation 
instead. They recognized that revocation was a necessary part of the mandates system, 
even if it was only implied, and therefore were opposed to the system itself. M. 
Simon’s statement should therefore be seen as a recognition of the fact that revocation 
was implied, rather than as a rejection of the right of revocation. 

35 U. S. Foreign Relations, cited above, p. 752. 

se Accountability to the League is provided for in Art. 6 of the Mandate for South 
West ‘Africa, 

87 Permanent Mandates Commission, 3rd Bess., 1923, pp. 311~312. 

88 Ibid., 5th Sess., 1924, pp. 177-178. 
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or in fact.” 3° In support of this thesis he cited the view of Henri Rolin 
that there could be ‘‘no question of revocation.’”’*° That M. Van Rees 
really meant that revocation was inconceivable rather than impossible, 
however, is shown by the fact that in the very statement of Rolin cited 
by him there appears the assertion that a mandate agreement might be 
revoked ‘‘in the event of so grave a failure to comply with the conditions 
under which it was granted that this failure could be taken as proof 
of the fundamental unsuitability of the mandatory to administer the terri- 
tory in conformity with the Covenant.” Indeed this possibility was 
conceded by M. Van Rees *? after M. Rappard had asked him whether 
it would 


not be dangerous to exclude, even in theory, the hypothesis of revocabil- 
ity in ease of serious abuse—an hypothesis that appeared to be entirely 
in conformity with the character of any mandate, and with all general 
legal principles.* 

The ultiniate sanction of revocation was reluctantly admitted in subse- 
quent sessions of the Commission: by Mme. Bugge-Wicksell in 1925 ** and 
by Count de Penha Garcia in 1930.5 An over-all examination of the 
matter before the Permanent Mandates Commission therefore reveals an 
optimistic expectation that circumstances warranting revocation would 

_ never occur,** coupled with a refusal to deny the League this right as a 
final sanction. 

The approach of commentators on the mandates system to revocation 
resembled that of the Permanent Mandates Commission. Wright,*’, Stoy- 
anovsky,*® Bentwich,*® Wessels,°° Feinberg ** and Hales," all of whose 
works appeared some time after the inception of the system, accepted the 
possibility of revocation. More significant perhaps is the opinion expressed 
by Goudy in 1919, viz. before the Mandate for South West Africa was 
conferred on South Africa, that ‘‘Undoubtedly, on legal principle, failure 
by the mandatory State to carry out its instructions will warrant revoca- 
tion.” 53 


39 Ibid., p. 155. 
40 ‘Le Système des Mandats Colomiaux,’? 3—4 Revue du Droit International et de 


Législation Comparée 351 (1920). 41 Ibid. 
42 Permanent Mandates Commission, 5th Sess., 1924, p. 156. 
43 Ibid. 


44 Ibid., 6th Sess., 1925, p. 154, and note 6 above. 

45 Tbid., 19th Sess., 1930, p. 175. 

46 See, for example, the statement by Mme. Bugge-Wicksell, ibid., 6th Sess., 1925, 
p. 154. 47 Op. cit. 519-522. 

48 La Théorie Général des Mandats Internationaux 115~116 (1925). Cited. and 
criticized by A. Berriedale Keith in ‘‘The Mandatory System,’’ 7 Journal of Oom: 
parative Legislation and International Law (3rd Series) 280 (1925). 

49 The Mandates System 16 (1930). 

50 Die Mandaat vir Suidwes-Afrika 131 (1938). 

51 Op, cit. note 9 above, 200-201. > 

5223 Grotius Society Transactions 122 (1938), and 25 ibid. 204 (1940). 

53‘*On Mandatory Government in the Law of Nations,’’ 1 Journal of Comparative 
Legislation and International Law (3rd Series). 175 at 180 (1919). Baty, writing 
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The presence of an implied right of revocation in the mandates system 
is endorsed by an examination of the private law institutions upon which 
the system is based, viz. mandate, trust and tutelage. Clearly all the de- 
tailed characteristics of these institutions were not absorbed by the man- 
dates system for, as Lord McNair declared in his separate opinion in the 
International Status of South West Africa case, international law does not 
borrow from municipal law institutions by means of importing them ‘‘ ‘lock 
stock and barrel’, ready-made and fully equipped with a set of rules.’’ 5t 
Nevertheless the learned Judge stressed that regard should be had to ‘‘any 
features or terminology which are reminiscent of the rules and institutions 
of private law as an indication of policy and principles... .’’™§ 

Article 22 of the Covenant, in providing that the welfare of the inhabi- 
tants of the mandated territories should ‘‘form a sacred trust of civiliza- 
tion” and that ‘‘the tutelage of such peoples should be entrusted to ad- 
vanced nations . . . and that this tutelage should be exercised by them as 
mandatories on behalf of the League,’’ makes reference to three private 
law institutions, viz. trust, tutela and mandatum. Differing views have 
been expressed as to which concept governs the mandates system,®* but 
for the present purpose it is not necessary to take sides, for a characteristic 
of all three institutions is that revocation or termination attends upon 
failure to promote the interests of the ward. In Roman law a mandate 
might be revoked *? and a tutor might be removed from office on grounds 
of misconduct.*® Similarly, the law of trusts, as applied in England,** 


at about the same time, was skeptical about the powers of control retained by the 
League, but was prepared to concede that it did possess control (including presumably 
the right to revoke a mandate) where the Mandatory’s conduct was ‘‘patently revolt- 
ing’’ (‘‘Protectorates and Mandates,’’ 2 Brit. Yr. Bk. of Int. Law 109 at 116 
(1921-1922)). Sed contra, see the view of Berriedale Keith in ‘*Mandates,’’ 4 
Journal of Comparative Legislation and International Law (3rd Series) 71 (1922). 

54 Note 17 above, at 148. 

55 Loc. cit. It is submitted that the Court went too far in this case in stating that 
it was ‘‘not pcssible to draw any conclusion by analogy from the notions of mandate 
in national law?’ (at 132), for, taken literally, this statement is at variance with Art. 
38 (1) (e) of the I.C.J. Statute, which directs the Court to apply ‘‘the general principles 
of law recognized by civilized nations.’’ It is probable that the Court only intended 
to warn against taking the analogy too far. 

56 For a discussion of the mandates system and its municipal law analogies, see Lord 
McNair, separate opinion, International Status of South West Africa, note 17 above, at 
148-153; J. L. Brierly ‘‘Trusts and Mandates,’’ 10 Brit. Yr. Bk. of Int. Law 217 
(1929); Quiney Wright, op. cit. 375-390; de Villiers, J. A., in R. v. Christian, 1924 
A.D. (South Africa) 101 at 121. 

57 W. W. Buckland states that the right of revocation ‘‘resulted from the confidential 
aspect of mandate. So long as nothing had been done, the mandator could revoke with 
impunity, but if he did so when the mandatory had incurred expenses or liabilities he 
must take these over’? (A Text Book of Roman Law 517 (3rd ed.)). See also, Digest 
17.15; Gaius 2.159; and Institutes 3.26.9. It is submitted that Quincy Wright is 
incorrect in saying that the mandans ‘‘may not revoke after execution has begun’? 
(op. cit. 379), for, aa Buckland points out, this was possible, provided that the manda- 
tary was compensated for any losses incurred. 

58 Buckland, 9p. cit. 160; and Institutes 1.26. 

5838 Halsbury’s Laws of England 942 (8rd ed.). 
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America © and South Africa,“ recognizes that the rights of a trustee are 
terminable in the event of an abuse of the trust.° 

Taking the above private law institutions into account ‘‘as an indica- 
tion of policy and principles,’’ it is difficult to reject the presence of an 
implied right of revocation in the mandates system. Significantly, when 
the nature of the mandates system was discussed by the South African 
Appeal Court in R. v. Christian, two judges raised the issue of the right 
of revocation and neither denied its existence. 

A final factor which supports the presence of an implied right of revoca- 
tion appertaining to the League is that the law of treaties permits the 
innocent party to renounce a treaty in the event of a fundamental breach.® 
And, as the International Court found in 1962,° the Mandate for South 
West Africa was a treaty betwean the League, represented by the Council, 
and South Africa. Hence it would appear that the League of Nations 
enjoyed the right to renounce the Mandate agreement in the event of a 
violation of the obligations therein contained. It was for this reason 
that Quincy Wright ©% and L. H. Wessels ** recognized a right of revocation. 


60 American Law Institute, Second Restatement of the Law. Trusts 2d., Vol. 1 
(1959), par. 107. 

61 A. M. Honoré, The South African Law of Trusts 156-159 (1966); L. I. Coertze, 
Die Trust in die Romeins-Hollandse Reg 95 (1948). 

62 It should be noted that in the case of a trust the trustee’s rights are terminated 
The trust itself is not revoked. This is analogous to the positicn of South West Africa, 
for the international trust remains (i.e, the territory is still viewed by the General 
Assembly as having an international status); it is only South Africa’s rights as trustee 
which have been ‘‘terminated.’’ j l 

63 1924 A.D. 101. 

6t Ibid. Innes, C. J. {at 112-113), and de Villiers, J. A. (at 121), left this question 
undecided. In In re Tamasese, 1933-1934 Annual Digest and Reports of Publie Inter- 
national Law Cases, Case No. 16, the Supreme Court of New Zealand accepted the 
competence of the League of Nations to revoke New Zealand’s Mandate for Samoa and 
appoint another Mandatory ‘‘if New Zealand were to fail in its obligations to the 
Samoan people.’’ 

65 Lord McNair, The Law of Treaties 553 (1961). The I.L.O. Draft Articles on tha 
Law of Treaties confirm this fundamental principle. Art. 57 (1) provides that: ‘*A 
material breach of a bilateral treaty by one of the parties entitles the other to invoke 
the breach as a ground for terminatirg the treaty or suspending its operation in whole 
or in part.’’ Art. 57 (3) (b) defines a material breach as ‘‘the violation of a pro- 
vision essential to the accomplishment of the object or purpose of the treaty.’’? See 
61 A.J.I.L. 421-422 (1967). 

66 South West Africa Cases, Preliminary Objections, note 12 above, at 330-332. In 
their joint dissenting opinion of 1962, Judges Spender and Fitzmaurice denied that the 
Mandate was a treaty and asserted that it was simply ‘‘a Declaration promulgated 
by a resolution of the Council of the League’’ in the nature of a quasi-legislative act 
(ibid. at 490). The Court of 1966 earefully avoided referring to the Mandate as a 
treaty and instead referred to it as a ‘‘resolution’’ of the Council of the League (South 
West Africa, Second Phase, loc. cit., at 20, 26 and 27). Nevertheless, as the matter 
was clearly res judicata, the Court of 1966 did not attempt to disturb the finding of 
1962 on this point. 5 

87 Op, cit. note 7 above, at 520. 

68 Op. cit. note 50 above, at 182. 
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The Procedure for Revocation 


It has been contended that, while thé Council of the Leagueymay have had 
the right to revoke a mandate in principle, it could not have exercised such 
a right in practice, for the procedure of the Council was to invite each 
Mandatory not represented on the Council to attend and vote at those 
of its meetings which concerned the affairs of the mandated territory 
entrusted to its care. The Mandatory would therefore have been able 
to ‘‘veto’’ any resolution aimed at revocation, ag Article 5 of the Cove- 
nant required unanimity for the passing of a resolution. It was this pro- 
cedural rule that led M. Van Rees of the Permanent Mandates Commis- 
sion’ and L. H. Wessels”! to doubt the possibility of revocation as a 
practical measure. 

The presence of a ‘“‘veto’ power appertaining to South Africa in the 
days of the League of Nations was assumed, without examination, by the 
International Court of Justice in both phases of the South West Africa 
Cases." Such a view, however, fails to take into account the Advisory 
Opinion of the Permanent Court in the Mosul Case,” in which it was held 
that the unenimity procedure was subject to the ‘‘well-known rule that 
no one can be judge in his own suit.’’"* On the basis of this decision, 
Judge Lauterpacht, in his separate opinion in the Voting Procedure Case," 
declared thai South Africa would have been prevented from voting in the 
Council on a dispute over South West Africa.7@ As far as legal principle 
was concerned, the learned Judge stated that the above ‘‘well-known rule’’ 


must be held to apply to the case in which an international organ, 
even when acting otherwise under the rule of unanimity, judges in a 
ta 


Supervisory capacity , the legal propriety of the conduct of a te 
administering an int national mandate or tru 


And again: 





In so far as the principle nemo judex in re sua is not only a general 
principle of law, expressly sanctioned by the Court, but also a principle 


69 Quincy Wright, op. cit. 129. This practice accorded with Art. 4 (5) of the 
Covenant, which stipulated that ‘‘Any Member of the League not represented on the 
Council shall be invited to send a Representative to sit as a member at any meeting 
of the Council during the consideration of matters specially affecting the interests of 
that Member of the League.’’ 

70 Permanent Mandates Commission, 5th Sess., 1924, p. 156. It should, however, be 
noted that this statement by M. Van Rees on the unanimity rule was made prior to the 
decision of the Permanent Court in the Mosul Case (Interpretation of Article 3 of the 
Treaty of Lausanne, P.C.I.J. (1925), Series B, No. 12). 

71 Op. cit. note 50 above, at 132. 

72 South West Africa Cases, Preliminary Objections, note 12 above, at 336-337; 
Second Phase, note 11 above, at 31, 44-45, 46 and 50. See also the separate opinions 
of Judge Wellington Koo and Judge ad hoc Van Wyk to the same effect in the 
Second Phase (at 218-219 and 135 respectively). 3 

73 Interpretation of Article 3 of the Treaty of Lausanne, P.C.I.J. (3925), Series Byr” 
No. 12. © ~ Ibid. 32. . 

18 Note 21 above. f 

76 Ibid. 98-106. Sed contra, see the separate opinion of Judge Klaestad, ibid. 85-86. 

77 Ibid. 99. 
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of good faith, it is particularly appropriate in relation to an instru- 
ment of a fiduciary character such as a mandate or trust in which 
equitable considerations acting upon the conscience are of compelling 
application. This, too, is a general principle of law recognized by 
civilized States. There is therefore no sufficient reason for assuming 
that if the Permanent Court of International Justice had been called 
upon to apply its ruling in the Twelfth Advisory Opinion [the Mosul 
Case] to the question of unanimity in connection with the supervisory 
function of the Council in the matter of mandates, it would have 
abandoned the principle there enunciated.”* 


Furthermore Judge Lauterpacht declared that the retention of a ‘‘veto’’ 
right by South Africa was unsupported by League practice: 


The fact which . . . emerges with some clarity from a survey of the 
practice of the Council of the League of Nations on the subject is 
that it supplies no conclusive or convincing evidence in support of 
the view that as a matter of practice the rule of unanimity operated 
and was interpreted in a manner substantiating any right of veto on 
the part of the mandatory Power. It would probably be more ac- 
curate to say that, assuming that it existed during the initial period 
of the functioning of the League, that right fell into desuetude and 
lapsed as the result.”® 


That the practice of the League Council in this respect was not unequivocal 
was in fact recognized by the majority in the 1966 decision in the South 
West Africa Cases. While accepting that South Africa enjoyed a right 
of “veto” in principle, it stated that 


In practice, the unanimity rule was frequently not insisted upon, 
or its impact was mitigated by a process of give-and-take, and by 
various procedural devices to which both the Council and the manda- 
tories lent themselves. So far as the Court’s information goes, there 
never occurred any case in which a mandatory ‘‘vetoed’’ what would 
otherwise have been a Council decision.®° 


The relaxation of the rigors of the unanimity rule led writers on the 
mandates system to cast doubts on the validity of the argument that a 
Mandatory would be able to block a resolution of revocation by means of 
a negative vote.” These doubts are not dispelled by the fact that the Inter- 
national Court in the two phases of the South West Africa Cases accepted 


78 Ibid. 105. 

79 Ibid. 103. See also Judge Jessup, separate opinion, South West Africa, Second 
Phase, note 11 above, at 402-406. Wellington Koo, Jr., in Voting Procedures in Inter- 
national Political Organizations (1947), concludes, after an examination of the practice 
of the League, that ‘‘ whenever the Council deemed itself to be acting in a judicial 
capacity, it was willing to apply the legal principle that a person shall not be judge 
and party in his own cause,’’ but ‘‘where the function was primarily political, the 
Council was reluctant to adopt a resolution in the face of an adverse vote of one of 
the parties’? (at p. 107). In determining whether a Mandatory’s conduct was com- 
patible with its obligations under the mandate and, if not, what measures were to be 
taken in consequence, it is submitted that the Council would be exercising a quasi- 
judicial function and not a strictly political function. 

80 Note 11 above, at 44-45, 

81 Quincy Wright, op. cit. 522; Hales, 23 Grotius Society Transactions 121 (1938). 


LU 
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the principle of a ‘‘veto’’ power appertaining to South Africa. For in 
neither of these phases was the scope of the unanimity rule itself before 
the Court for a decision, nor was it thoroughly examined in either case. 
On both occasions it was simply assumed: on the first, to substantiate the 
argument that there was a need for a method of recourse to the Court, as 
the Council could not impose its will on a delinquent Mandatory; *? and 
on the second, to illustrate the view that the mandates system did not en- 
visage the dictation of terms to a Mandatory but rather the negotiation 
of such terms.® The only occasion on which the Court was called upon to 
pronounce on the full implications of the unanimity rule to the South 
West African dispute was in 1955 in the Voting Procedure Case, when 
the Court held that, in the light of its findings, it was unnecessary ‘‘to 
examine the extent and scope of the operation of the rule of unanimity 
under the Covenant of the League of Nations.’’** This leaves Judge 
Lauterpacht’s separate opinion in that case as the only exhaustive judicial 
examination of the question and, in the light of that judge’s high standing, 
it is submitted that his views should be accepted.®® 

In addition to the above view, there is yet a more telling reason why 
the Council of the League could not have been denied the right of revoca- 
tion of a mandate by reason of the Mandatory’s ‘‘veto.’”’ In terms of 
Article 16 of the Covenant, the Mandatory could have been expelled from 
the League ‘*by a vote of the Council concurred in by the representatives 
of all the other Members of the League represented thereon.” A Manda- 
tory which had violated its trust could therefore have been expelled from 
the Organization itself by the ‘‘cther Members”’ of the Council, after which 
its mandate could have been revoked in its absence from the Council, for 
its invitation to participate in the debates of the Council was dependent 
upon its membership of the League.*® 


III. Tae Succession oF THE UNITED Nations TO THE SUPERVISORY 
FUNCTIONS OF THE LEAGUE or NATIONS (INCLUDING THE RIGHT 
OF REVOCATION) 


In its decision in the Second Phase of the South West Africa Cases 
the International Court did not pronounce on the question whether the 
United Nations has succeeded to the supervisory powers of the League of 


82 Preliminary Objections, note 12 above, at 336-337. 

83 Second Phase, note 11 above, at 46. 

84 Note 21 above, at 74. 

85 According to Shabtai Rosenne, ‘‘opinions are sometimes encountered flatly contra- 
dicting both the underlying principles and their application by the majority, and here, 
dependent upor the author’s general reputation and the cogency of the reasoning, the 
individual opinion may in the course of time come to be seen by enlightened and in- 
formed opinion as expressive of better law.’? 2 The Law and Practice of the Inter- 
national Court 597 (1965). 

86 Hales, 23 Grotius Society Transactions 121 (1938); Quincy Wright, op. cit. 522. 
Stoyanovsky went further and suggested that the expulsion of a mandatory state from 
the League would automatically result in the loss of its mandate (La Théorie Générale 
des Mandats Internationaux 55 (1925); cited in Quincey Wright, op. cit. 440). 
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Nations over the administration of the mandated territory of South West 
Africa.” Indeed, in finding that the applicants had no legal right or 
interest in the subject matter of their claims, the Court stated that it did 
so ‘‘without pronouncing upon, and wholly without prejud-ce to, the 
question of whether the Mandate is still in force.’’** Consequently, it is 
necessary to turn to the previous findings of the Court in its Advisory 
Opinions on South West Africa for legal guidance, as the amthority of 
these Opinions has in no way been diminished by the recent preceedings,** 

In its Advisory Opinion of 1950 on the International Status of South- 
West Africa the International Court held that ‘‘the General Assembly of 
the United Nations is legally qualified to exercise the supervisory functions 
previously exercised by the League of Nations with regard to the ad- 
ministration of the Territory.’’° By this was meant that tae General 
Assembly was empowered to exercise all the supervisory functions which 
the League might have exercised—inecluding the right of revocation—and 
not only those which had in fact been exercised by the League prior to its 
dissolution.” The Court did, however, stress that 


The degree of supervision to be exercised by the General Assembly 
should not .. . exceed that which applied under the Mardates Sys- 


87 The writer considers it necessary to emphasize this obvious point in the light of 
the attempts of the South African Government to attribute more than i: permissible 
to the judgment of the Court. (See, for example, Ethiopia and Liberia versus South 
Africa, published by the Department of Information, Pretoria, South Arrica, pp. 80 
and 282). Indeed certain advertisements inserted in foreign publications by the South 
African Government, deseribing the findings of the Court, are so misleading that Judge 
Fitzmaurice felt obliged to correct the ‘‘misleading’’ impressions caused ky them in a 
letter to the Spectator (Feb. 24, 1967, p. 222); see also the letter of Mz. Ernest A. 
Gross (Spectator, March 24, 1967, p. 353). 

88 South West Africa, Second Phase, loc. cit. 19. See also at 18 and 22-23. 

89 This fact was stressed by Judge Jessup in his dissenting opinion of 1966: ‘‘The 
Court has not rendered a decision contrary to the fundamental legal conclusicns embodied 
in its Advisory Opinion of 1950 supplemented by its Advisory Opinions >f 1955 and 
1956 and substantially reaffirmed in its Judgment of .1962’’ (South West Africa, 
Second Phase, loc. cit. 331). See also 55 Department of State Bulletin 231 (1966); 
Rosalyn Higgins, loc. cit. 594-595; L. C. Green, loc. cit. 66; and Robert W. Scrivner, 
loc. cit. 40. f 

90 Note 17 above, at 137. This finding was reaffirmed by several of tle dissenting 
judges in the Second Phase of the South West Africa Cases, viz. Judge: Welington 
Koo (p. 236), Tanaka (p. 278), Jessup (p. 388) and Padilla Nervo (p. 461); and 
Judge ad hoc Mbanefo (p. 490). Sed contra, the separate opinion of Jadge ad hoc 
Van Wyk, ibid. 125; and the joint dissenting opinion of Judges Spender and Fitz- 
maurice, South West Africa Cases, Preliminary Objections, note 12 above, at 532, note 2. 

91 This point was clarified by the International Court in the Admissibility of 
Hearings of Petitioners Case, [1956] I.C.J. Rep. 23. In reply to the argument that the 
effect of the 1950 Opinion was only to allow the General Assembly to Jo anything 
which the League Council had done in the exercise of its supervisory funct.ons and not 
to allow it to do something which the Council had had the authority to do but had 
not done, the Court stated that it did not find ‘‘any justification for assuring that the 
taking over by the General Assembly of the supervisory authority formezly exercised 
by the Council of the League had the effect of erystallizing the Mandates System at the 
point which it had reached in 1946’’ (at 29). 


at 
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tem, and should conform as far as possible to the procedure followed 
in this respect by the Council of the League of Nations.** 


This Opinion was confirmed by the Court in its subsequent Opinions of 
1955 and 1955. Of particular importance is the finding of the Court in 
the Voting Procedure Case of 1955 that the fact that resolutions on South 
West Africa were passed by a two-thirds’ majority vote in the General 
Assembly in accordance with the provisions of the Charter of the United 
Nations instead of unanimously, as in the case of the League of Nations, 
could not be ‘‘considered as instituting a greater degree of supervision 
than that which was envisaged by the previous Opinion of the Court.’’ °: 

Consequently, on the assumption that the supervisory powers of the Coun- 
cil of the League included the right to resolve to terminate the Mandate, it 
would appear that.the General Assembly succeeded to this right, which it 
was entitled to exercise by a resolution passed by a two-thirds’ majority 
vote in accordance with the provisions of Article 18 of its own Charter. 

Against this view it must be pointed out that the Court in 1950 held that 


South Africa acting alone has not the competence to modify the inter- 
national status of the Territory of South-West Africa, and that the 
competence to determine and modify the international status of the 
Territory rests with the Union of South Africa acting with the consent 
of the United Nations. 


This passage has led to the suggestion that the Court intended the con- 
verse to apply too; that is, that the United Nations, acting alone, likewise 
has no capacity to modify the status of the Territory and that any modi- 
fication would require the consent of South Africa. This would seem to 
be attributing a meaning to the finding of the Court which could not 
possibly have been intended, for the Court was simply reaffirming the 
continued existence of Article 7 (1) of the Mandate for South West Africa, 
which provides that ‘‘the consent of the Council of the League of Nations 
is required for any modifications of the terms of the present Mandate,” 
and substituting the United Nations for the League. The question of 
the right of tae United Nations, acting alone, to revoke the Mandate was 
not in any way before the Court and was not considered by it. The only 
reference to revocation of the Mandate in this Advisory Opinion is to be 
found in the dissenting opinion of Judge Alvarez, who declared that 


It may happen that a mandatory State does not perform the obliga- 
tions resulting from its Mandate. In that case the United Nations 
Assembly may make admonitions, and if necessary, revoke the Man- 
date. It has this right under Article 10 of the Charter.* 


92 International Status of South West Africa, note 17 above, at 138. 

83 Note 21 above, at 73. See also the separate opinion of Judge Tanaka, South West 
Africa, Second Phase, loc. cit. 275. 

94 International Status of South West Africa, note 17 above, at 144. 

96 Ibid. 141. 

98 Ibid. 182. See also the observations by Judge Alvarez to the same effect at 180 
and 183. 
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IV. THE LEGAL Errect OF THE GENERAL ASSEMBLY’s RESOLUTION TO 
TERMINATE THE MANDATE 


An examination of the mandates system, supplemented by the Advisory 
Opinions of the International Court on South West Africa, leads to the 
conclusion that the General Assembly inherited the right to resolve to ter- 
minate the Mandate and to take such a resolution by a two-thirds’ majority 
vote. It is therefore not possible to fault the October, 1966, resolution on 
constitutional grounds: it falls within the purview of the powers conferred 
upon the Assembly by Article 10 of the United Nations Charter.%7 

The argument that the resolution terminating the Mandate is ‘‘illegal’’ 
or ‘‘unconstitutional’’ fails to grasp the real difficulty presented by the 
resolution, namely, the question of its legal effect. It is trite law that 
resolutions of the General Assembly not concerned with its own internal 
management ° are not legally binding upon states. This fact was empha- 
sized by Judges Klaestad and Lauterpacht in their separate opinions in 
the Voting Procedure Case*® and has more recently been confirmed by 
the International Court in the Second Phase of the South West Africa 
Cases.°° Such resolutions are only recommendatory in their effect and, 
at the most, impose an obligation upon the states to which they are directed 
to consider them in good faith to see whether they are able to accept and 
implement them.’ Decisions of the Council of the League of Nations, on 
the other hand, were legally binding.*°? Herein lies the real anomaly of 
the resolution of October, 1966. Although it is constitutionally sound, it 
does not achieve its desired legal object of putting an end to South Africa’s 
rights as Mandatory in the same way as a unanimous decision (excluding 
South Africa’s vote) of the Council of the League would have done. The 
resolution only obliges South Africa to consider its terms in good faith. 

97 International Status of South West Africa, note 17 above, at 137. 

98 Resolutions dealing with internal matters such as budgetary assessments (Art. 
17), the establishment of subsidiary organs (Art. 22),' requests for advisory opinions 
from the International Court of Justice (Art. 96), the \suspension of rights and privi- 
leges of membership (Art. 5) and the expulsion of Members from the Organization 
(Art. 6) have full binding force. See Certain Expenses. of the United Nations, [1962] 
I.C.J. Rep. 151 at 163. 

98 Note 21 above, at 87-88 and 114-122, respectively. 

100 Note 11 above, at 50-51. i 

101 Judge Lauterpacht, separate opinion, Voting Procedure Case, note 21 above, at 
118-119; Judge Klaestad, separate opinion, ibid. 88; and the statement by Mr. Lawrence, 
South Africa’s representative at the United Nations in, 1947, reported in General As- 
sembly, 2nd Sess. (1947), Official Records, 105th Meeting, p. 637. See generally on this 
topic, F. Blaine Sloan, ‘‘The Binding Force of a ‘Recommendation’ of the General As- 
sembly of the United Nations,’’ 25 Brit. Yr. Bk. of Int. Law 1 (1948); D. H. N. 
Johnson, ‘‘The Effect of Resolutions of the General Assembly of the United Nations,’’ 
32 ibid. 121 (1955-1956); Sir Gerald Fitzmaurice, ‘‘ Hersch Lauterpacht—the Scholar 
as Judge,’’ 38 ibid. 2-12 (1962); and the present writer, ‘‘The Legal Effect of 
United Nations Resolutions on Apartheid,’’ 83 South African Law Journal 44 (1966). 

102 South West Africa, Second Phase, note 11 above, at 50; and Judge Klaestad, 
Voting Procedure Case, note 21 above, at 87. Judge Lauterpacht prefers to state that 
resolutions of the General Assembly ‘‘do not possess a degree of legal authority equal 
to that of the decisions of the Council of the League of Nations’? (ibid. 123). 
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Presumably this necessitates consideration of the possibility of accepting 
the General Assembly’s recommendation that South Africa cease to ad- 
minister the Territory, or, failing this, a willingness on the part of South 
Africa to enter into discussions with the United Nations over the future 
administration of the Territory. However imprecise this legal obliga- 
tion 1° to consider the resolution in good faith may be, one thing is clear: 
South Africa has no right simply to ignore the resolution.’ 

The conclusion that General Assembly Resolution 2145 (XXI), pur- 
porting to terminate the Mandate for South West Africa, does not have 
the desired effect may, at first, appear to be ridiculous. But it is a con- 
clusion which flows logically from an examination of the powers conferred 
upon the General Assembly by its own Charter and, as the International 
Court stressed in the Voting Procedure Case, 


the authority of the General Assembly to exercise supervision over 
the administration of South-West Africa as a mandated Territory is 
based on the provisions of the Charter. While, in exercising that 
supervision, the General Assembly should not deviate from the Man- 
date, its authority to take decisions in order to effect such supervision 
is derived from its own constitution.*” 


The above conclusion does not mean that the United Nations lacks the 
competence to terminate South Africa’s Mandate with full legal effect. 
It only means that the General Assembly must enlist the co-operation of 
the Security Council which, in terms of the Charter of the United Nations, 
is empowered to take legally binding decisions. 

The Security Council might take such a decision under Article 41, after 
determining South Africa’s continued presence in South West Africa to 
constitute a ‘‘threat to the peace’’ in terms of Article 39. Article 41 
provides that the Security Council may decide on ‘‘measures not involving 
the use of armed force’’ to restore international peace, and suggests the 
economic and diplomatic measures which ‘‘may’’ be used to effect this ob- 
ject. The ‘‘measures’’ listed in Article 41 are not intended to be ex- 
clusive,?** and it would not be straining the letter of the provision unduly 
to regard termination of the Mandate as a ‘‘measure’’ necessary to restore 
peace. Such a decision would clearly be legally binding by virtue of 
Article 25 of the Charter, under which Member States of the United 
Nations ‘‘agree to accept and carry out the decisions of the Security 
Council.” 


103 In the Norwegian Loans Case, [1957] I.C.J. Rep. at 53, Judge Lauterpacht stated: 
‘‘ Unquestionably, the obligation to act in accordance with good faith, being a general 
principle of law, is also part of international law.’? Commenting on this statement 
Sir Gerald Fitzmaurice declared that ‘‘action in good faith is an international law 
obligation . . . and accordingly action not in good faith must be considered as a breach 
of international law, even if one difficult to estabiish, and the consequences of which 
may be uncertain.’’ 88 Brit. Yr. Bk. of Int. Law 9 (1962). 

104 Judge Lauterpacht, separate opinion, Voting Procedure Case, loc. cit. 118. 

105 Note 21 above, at 76. 

106 L. M. Goodrich and E. Hambro, Charter of the United Nations 277 (2nd ed. 
1949). 
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The objections to such a course are twofold: first, it is not certain that the 
situation in South West Africa warrants the drastic measures of Chapter 
VII; *° secondly, as the 1950 Advisory Opinion on South West Africa indi- 
cates that it is the General Assembly and not the Security Council which is 
to exercise the rights of supervision,’ revocation of the Mandate (a 
sanction arising out of the supervisory function) should be agreed to by 
the General Assembly as well as by the Security Council. It is therefore 
suggested that a preferable procedure, which would, in terms of the 
Charter, have legal effect, would be one analogous to that described in 
Article 6 of the Charter dealing with the expulsion of a Member of the 
United Nations, viz. a resolution of termination by the General Assembly 
on the recommendation of the Security Council. The advantage of this 
course is that it would not canstitute the introduction of a system of 
voting foreign to the United Nations and, at the same time, it would ap- 
proximate more closely to the procedure of the Council of the League which 
required the consent of the principal Powers for revocation of the Man- 
date. This would entail using the procedure of Article 6 for a 
purpose not foreseen by the Founding Fathers but, as has been pointed 
out by Judge Tanaka, 


The replacement of the League as a supervisory organ by the 
United Nations is not normal; it is an exceptional phenomenon of the 
transitional period which was produced by the non-conclusion of a 
trusteeship agreement by [South Africa] .1*° 


107 The question whether the continued presence of South Africa in the Territory of 
South West Africa constitutes a ‘‘threat to the peace’’ warranting sanctions under 
Ch. VII is, of course, a political decision which must be left to the Security Council. 
See Dr. Rosalyn Higgins’ discussion of the finding that the Rhodesian situation consti- 
tutes a ‘‘threat to the peace’’ in 23 The World Today 99-103 (1967). In this respect 
the suggestion should be rejected that, because three judges found in 1966 that there 
was no evidence of militarization within South West Africa (South West Africa, Second 
Phase, cited note 11 above, at 320-322 (Judge Tanaka), 330 (Judge Jessup) and 205- 
213 (Judge ed hoc Van Wyk)), South Africa’s continued administration of the Terri- 
tory cannot constitute a ‘‘threat to the peace.’’? (This suggestion is made in an ad- 
vertisement of the Government of South Africa in the Spectator of Feb. 24, 1967, p. 
218.) Such an approach ignores the repercussions eaused by the application of 
apartheid in South West Africa upon other African states. 

108 International Status of South West Africa, note 17 above, at 137. 

109 In terms of the Covenant of tke League, no decision could have been taken by 
the Council to revoke the Mandate foz South West Africa without the concurring votes 
of the representatives of the Principal Allied and Associated Powers (Arts. 4 (1) and 
5 (1)). The suggested procedure for revocation by the United Nations would ensure 
that the consent of the Permanent Members of the Security Council was obtained in 
the same way and would, it is submitted, thereby approximate more closely to the pro- 
cedure of the League. See, further, >n this point, Judge Lauterpacht, in Voting Pro- 
cedure Case, note 21 above, at 95. 

110 South West Africa, Second Phase, note 11 above, at 275. Judge Lauterpacht 
indicated that the exceptional circumstances of the case may demand a procedure of 
supervision not specifically provided Sor in the Charter and that the resort to such a 
course should be permissible (Voting Procedure Case, loc. cit. 106-114). 
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Such a decisicn, it is submitted, would be legally binding on South Africa 
in the same way as a decision of expulsion from the United Nations.*™ 
More important, perhaps, would be the political effect of such a decision. 
The Permanent Members of the Security Council, upon whom enforcement 
of such a resclution would be dependent, would be given the oppcrtunity 
of allowing or disallowing the passage of such a resolution by reason of their 
“‘veto’’ power.?? Support for the termination of the Mandate for South 
West Africa by the Security Council would therefore indicate a willingness 
on the part of the major Powers to enforce such a decision and might serve 
to bring a much delayed end to the dispute over the future of that Terri- 
tory. 


111 Certain Expenses of the United Nations, [1962] I.C.J. Rep. 151 at 163. 
112 Hans Kelsen, The Law of the United Nations 711 (1951); Goodrich and Hambro, 
op. cit. 142, 


DIPLOMATIC PRIVILEGES AND IMMUNITIES: A NEW 
REGIME IS SOON TO BE ADOPTED BY 
THE UNITED STATES 


By Leo J. Harris * 
Introduction 


As soon as the House of Representatives considers and passes the Diplo- 
matie Relations Act of 1967, and the President signs the new Act into 
law, the United States will proceed to deposit its ratification of the 1961 
Vienna Convention on Diplomatie Relations.” These two documents will 
make rather extensive changes in United States law and practice with re- 
spect to diplomatic privileges and immunities. It will be the purpose of 
this article to give a capsule summary of the manner in which the Diplo- 
matic Relations Act may be anticipated to operate in the future, and to 
indicate the pertinent areas in which the previous United States law and 
practice will be affected thereby. 

There are three principal features of the Diplomatic Relations Act. 
First, it authorizes the President to apply the Vienna Convention to perma- 
nent diplomatic missions and the personnel thereof of states not parties to 
the Convention. Second, it euthorizes the President to provide more 
favorable treatment than is required by the Vienna Convention in several 
respects. Third, it authorizes the President to provide Vienna Convention 
treatment to visiting heads of state and government, and to certain high- 
level special missions, 


To Apply the Vienna Convention to all Permanent Diplomatic Missions 


It will be recalled that the Vienna Convention on Diplomatic Relations 
was negotiated in 1961 under United Nations auspices, and represents a 
codification of the rights, privileges, and immunities of the members of 
permanent diplomatic missions and of their families and private servants, 
and of the rights and obligations of the state on whose territory they per- 
form their functions.* For the most part, the Convention represents a 


* The author is a member of the Minnesota and District of Columbia Bars. He 
formerly was with the Office of the Legal Adviser, Department of State. 

18. 1577, 90th Cong., lst Sess. It is anticipated that a Subcommittee of the House 
Foreign Affairs Committee, to be hsaded by Representative Wayne Hays, will begin 
hearings on the bill in early 1968. 

2Sen. Exec. H, 88th Cong., reprinzed in 55 A.J.I.L. 1064 (1961). The Senate gave 
its advice and consent to ratification of the Vienna Convention on Diplomatic Rela- 
tions on Sept. 14, 1965 (111 Cong. Rec. 23773). 

8 An earlier article carefully described the Vienna Convention itself. See Ernest J. 
Kerley, ‘‘Some Aspects of the Vienna Conference on Diplomatic Intercourse and Im- 
munities, ”? 56 A.J.I.L. 88 (1962). Except as pertinent to the subject of this article, 
the content of the Convention will not be further considered here. 
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restatement of principles normally observed by governments, and it there- 
fore closely approximates existing international law and practice. In 
areas in whick the practice was not uniform, or where it appeared to the 
assembled plenipotentiaries of 81 states that existing practices should be 
changed, the Conference established new rules. It is primarily in respect 
of these new rules that the difficulty of melding the Vienna Convention 
with existing United States statutory law and practice arose. This situa- 
tion prompted the State Department to seek what it termed complementary 
legislation to accompany the entry in force of the Vienna Convention for 
the United States. As the Legal Adviser of the Department observed in 
his prepared statement in favor of the Diplomatic Relations Act of 1967, 


Were the Vienna Convention to enter in force for the United States 
without this complementary legislation, the diplomatie missions from 
states not parties to the Vienna Convention would continue to derive 
their facilities, privileges, and immunities from our present statutory 
law and practice. Due to the disparity between the Vienna Conven- 
tion and this present law and practice, the result would be discrimina- 
tory and different treatment as between foreign diplomatic missions, 
and uncertainty in administering the applicable rules. The proposed 
legislation is therefore submitted to ensure that our statutory law and 
practices, when combined with the provisions of the Vienna Conven- 
tion on Diplomatie Relations, will provide an equality of treatment 
to all foreign diplomatic missions in the United States.‘ 


The equality of treatment referred to by the Legal Adviser is obtained 
under Section 4 (a)(1) of the Act, which authorizes the President, under 
such terms and conditions as he may determine, to accord the treatment 
prescribed by the Vienna Convention to the diplomatic missions and the 
personnel thereof of states not otherwise entitled to such treatment. One 
of the primary conditions will necessarily be that such a sending state 
reciprocally azcords comparable privileges and immunities to American 
diplomatic personnel in its territory.’ 


To Correct the Discrepancy in Privileges 


To briefly illustrate the discrepancy in treatment which could result 
as between diplomatic missions if Section 4 (a) (1) of the Diplomatic Re- 
lations Act does not become law simultaneously with the Vienna Conven- 
tion, five examples will be cited. First, under the Vienna Convention, a 
foreign state is exempt from the payment of property taxes with respect 
to the premises of its diplomatic mission, as well as the residence of the 
Ambassador. In the absence of the Vienna Convention, should a chancery 
or the residence of the Ambassador be located directly outside Washington, 


4 Hearings before the Committee on Foreign Relations, U. S. Senate, 90th Cong., 
Ist Sess., on S. 1577, to Complement the Vienna Convention on Diplomatic Relations, 
p. 6 (May 9, 1967). Hereafter cited as ‘‘Hearings.’? 

8 Ibid. at 5. The requirement of reciprocity did not appear in the Administration 
submittal of 8. 1577, but was made the subject of a Senate amendment thereto. See 
S. Rep. 346, 90th Cong., 1st Sess. € (1967). 

6 Arts. 23 and 1 (i). 
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D. C., adjoining States such as Virginia or Maryland would be free to 
apply their real property taxes to such premises.’ Second, under the 
Vienna Convention, diplomatic personnel are exempt from the payment 
of all dues and taxes, Federal or State, with six stated exceptions.* In the 
absence of the Convention, diplomatic personnel are entitled only to ex- 
emption from American Federal and State taxation when the applicable 
laws or regulations so provide. Third, under the Vienna Convention, 
diplomatic personnel are exempted from estate or inheritance taxation.?° 
In the absence of the Convention, there is no such exemption. Fourth, at 
the present time diplomatice agents are neither withholding the employee’s 
share of taxes due under the Federal Insurance Contributions Act for their 
private servants, nor have they been required to pay the employer’s share 
otherwise due under the Act. Under the Vienna Convention, however, 
they are not exempted from this exaction.? Fifth, as a practical matter, 
diplomatie agents are not paying Federal income taxes on income received 
by them from private sources.* Under the Vienna Convention they will be 
obligated to. make such payments.** 


To Correct the Discrepancy in Immunities 


The immunities provided by our statutory law™ prior to the entry in 
force of the Vienna Convention differ quantitatively end qualitatively from 
the immunities accorded by the Convention. The State Department sup- 
plied the following comparison on this point to the Senate Foreign Relations 
Committee while it was considering the Diplomatic Relations Act: 


1. Diplomatie agents under our present law and practice are en- 
titled to full immunity from the civil and criminal jurisdiction. Un- 


7 Statutory exemption from such real property taxation exists only in the District of 
Columbia. See 47 D.C. Code 80la(c) and 803 (1964). 45 D.C. Code 722 (3) (1964) 
provides a similar exemption with respect to the District’s recordation tax. 

8 Art. 34. 

9 Many States do provide exemption from automobile registration fees or sales or 
use taxes to foreign diplomatic or consular officers, based upon comity or reciprocity. 
See, e.g., 7 Code of Virginia Sec. 46:1-50 (1958). 

10 Art, 34 (e). l 

11 See the State Department’s article-by-article commentary to the Vienna Convention, 
Hearings before the Subcommittee of the Committee on Foreign Relations, U. 8. Senate, 
89th Cong., 1st Sess., on Exec. H, 88th Cong., 1st Sess., 41, 55 (July 6, 1965). 

12 Art. 33 (3). l 

13 Their present statutory exemption from taxation (26 U.S.C. 893(a) (1964)), is 
limited to income received as compensation by them from the foreign government con- 
cerned for official services. Apparently the real explanation for non-payment was the 
inability of the Internal Revenue Service to enforce the Internal Revenue Code against 
persons entitled to diplomatic immunity. 

14 Art. 34 (d) excludes from the exemption dues and taxes on private income 
having its source in the receiving state; Art. 31 (1)(¢) would appear to sanction en- 
forcement of revenue laws to the extent the exaction relates to commercial activity 
of the diplomat outside of his official functions. 

.15 Secs. 4063-4066 of the Revised Statutes, 22 U.S.C. 252-254 (1964), were derived 
from the Act of April 30, 1790, 1 Stat. 117, which in turn was based upon the British 
statute of 7 Ann, c. 12 (1708). 
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der the Vienna Convention diplomatie agents will continue to have 
full criminal and civil immunity, with the three exceptions from the 
civil jurisdiction set forth in Article 31 of the Convention. 

2. The administrative and technical staff of an embassy would have 
full civil and criminal immunity under our present law and practice. 
Under the Vienna Convention they would be entitled.to full immunity 
from the criminal jurisdiction, but would be immune from the civil 
jurisdiction only for their official acts. The members of the families 
of the administrative and technical staff have no immunities under 
present law and practice. Under the Vienna Convention they would 
be entitled to full immunity from the criminal jurisdiction, but would 
have immunity from the civil jurisdiction only for official acts. 

3. Members of the service staff under present law and practice have 
full immunity from the civil and criminal jurisdiction. Under the 
Vienna Convention they would have no immunity from the criminal 
jurisdiction of the United States and immunity from the civil juris- 
diction only for their official acts. 

4, Private servants of diplomatic agents at present are entitled to 
full immunity from the criminal and civil jurisdiction of the United 
States. Under the Vienna Convention they would be entitled to no 
immunity whatsoever.*? 


To Authorize More Favorable Treatment than is Accorded by the Vienna 
Convention 


The Diplomatic Relations Act fulfills a second, related function. It 
authorizes more favorable treatment than is accorded by the Vienna Con- 
vention in respect of both privileges and immunities. In the words of the 
Department’s Legal Adviser, 


Section 4 (a)(2) of the bill authorizes the President to accord’ more 
favorable treatment to members of the administrative and technical 
staff and the service staff of any diplomatic mission than is required 
by the Vienna Convention in two specific areas—exemption from 
- certain Federal taxes, and immunity from civil and criminal juris- 
diction. While the Vienna Convention is a statement of the minimum 
standard of treatment that customary international law and practice 
requires, the Convention does not adequately meet the needs of Ameri- 
can diplomatic missions abroad in several respects. . . . (B)y eustom 
or agreement many governments presently accord greater immunity 
from local jurisdiction to the subordinate staffs of American diplo- 
matic missions. Section 4 (a)(2) will thus authorize the United 
States to continue to accord this treatment on a reciprocal basis.2* 


16 Perhaps it is the universal abuse of this immunity which prompted the Vienna 
Conference to strip full immunity from private servants. See the discussion of private 
servants, at p. 111 below. 

.17 Hearings, op. cit. note 4 above, at 30. 

18 Ibid. at 7. The words of Sec. 4 (a)(2) are broader than indicated in Mr. Meeker’s 
statement, however. The more favorable treatment regarding exemption from Federal 
taxes is made available to all persons encompassed by the definition in the Act of 
‘foreign diplomatic missions and the personnel thereof.’’ Sec. 4 (a) of the Act 
provides: : ; 

‘(The Presiden: is authorized, upon a basis of reciprocity and under such terms and 
conditions as he may from time to time determine— 

(1) to apply the treatment prescribed by the Vienna Convention on Diplomatic 
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With respect to immunities, the President will be authorized to extend to 
all diplomatic missions on a reciprocal basis, pursuant to Section 4 (a) (2) 
(B) of the Act, full immunity from the civil jurisdiction of the United 
States, subject to the three exceptions of Article 31 of the Vienna Conven- 
tion, to all personnel thereof who are members of the administrative and 
technical staff and the service staff. This extension of immunity would 
be accomplished through an Executive Order.’* It is anticipated that the 
President will not exercise this full authority. Instead, he will probably 
limit the service staff only to full immunity from the criminal jurisdiction, 
and limit members of the administrative and technical staffs and service 
staffs, who are nationals or permanently resident in the United States, 
to immunity only from the jurisdiction of the United States with respect 
to their official acts. Members of the families of the administrative and 
technical staffs, and of the service staffs would be granted no immunity 
whatsoever under the Act. 

Coneerning privileges, it is only with Seapets to the imposition of Fed- 
eral taxes that the Diplomatic Relations Act extends beyond those en- 
visaged by the Vienna Convention. As explained by the Department’s 
Legal Adviser, 


Authority is also sought in section 4 (a) (2) of the bill to extend more 
favorable treatment than is provided by the Vienna Convention with 
respect to exemption from Federal taxes. This section is not intended 
to provide new exemptions from existing Federal taxes, in addition 
to those already accorded by the United States to foreign diplomatic 
personnel. Rather, it is designed to continue, for example, the ex- 
emption presently granted to diplomatic personnel from the payment 
of certain Federal excise taxes, now accorded only on the basis of a 
Treasury Department ruling.?° 


Relations, or any part or parts thereof, to those foreign diplomatie missions and the 
personnel thereof not otherwise entitled to such treatment; 

(2) to extend more favorable treatment than is provided in the Vienna Convention 
on Diplomatic Relations to foreign diplomatic missions and the personnel thereof with 
respect to— 

(A) exemption from Federal taxes; and 

(B) immunity from civil and criminal jurisdiction of the United States or of any 

State, territory, or possession thereof for those persons defined in the Vienna Conven- 

tion on Diplomatic Relations as the members of the administrative and technical 

staff and the service staff of the mission.’’ 

19 Sec. 6 of the Act contains the standard delegation of authority clause. It provides: 
‘*The President may exercise any functions conferred upon him by this Act through 
such agency or officer of the United States Government as he shall direct. The head 
of any such agency or such officer may from time to time promulgate such rules and 
regulations as may be necessary to carry out such functions, and may delegate authority 
to perform any such functions, including, if he shall so specify, the authority succes- 
sively to redelegate any of such functions to any of his‘subordinates,’’ 

20 Hearings, op. cit. at 7. The pertinent U. S. Internal Revenue Ruling is No. 296 
of Dec. 21, 1958, as amended, 1953-2 Cum. Bull. 325. This ruling exempts diplomatic 
officers and certain diplomatic employees from (1) the payment of Federal excise taxes, 
the legal incidence of which would otherwise fall upon them; and (2), if these diplo- 
matic personnel purchase from the manufacturer or retailer subject to a Federal excise 
tax whose burden is upon such persons, the transaction also will not be taxed. 


y. 
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-To Provide Special Mission Privileges and Immunities 


As its third major innovation, the Diplomatic Relations Act will codify 
into the statutory law of the United States the privileges and immunities 
which are to be accorded to visiting heads of state, heads of government, 
foreign ministers, and members of their official parties. In view of the 
increasing number of such visits, it would appear that this codification is 
long overdue. Under Section 3 of the Act, the definitional term ‘‘foreign 
diplomatie missions and the personne] thereof’’ includes ‘‘the head of a 
foreign state or the head of the government of a foreign state, and, when 
they are on an official visit to or in transit through the United States the 
foreign minister of a foreign government, and those members of the official 
party accompanying such officials.’’22. The Secretary of State will pre- 
sumably obtain the authorization of the President under Section 4 (a) (1) 
of the Act ‘‘to apply the treatment prescribed by the Vienna Convention, 
or any part or parts thereof, to those foreign diplomatic missions and the 
personnel thereof not otherwise entitled to such treatment.” The State 
Department explained this section by indicating ‘‘(t)he privileges and 
immunities which are everywhere accorded to visiting heads of state and 
heads of government should have some basis in the statutory law of the 


2125 heads of state and government visited the U. S. in 1955; 21 in 1956; 14 in 
1957; 18 in 195&; 21 in 1959; 29 in 1960; 41 in 1961; 37 in 1962; ‘end 48 in fiseal year 
1963, the last period for which figures are available. Providing Authority for Pro- 
tecting Heads of Foreign States: Hearing before Subeommittee No. 3 of the Committee 
on the Judiciary, House of Representatives, 88th Cong. 3 (March 12, 1964). In ad- 
dition, numerous foreign ministers visit Washington annually, or go to New York for 
General Assembly meetings. 

22 See. 3 of the Act provides as follows: 

‘*As used in this Act, the phrase ‘foreign diplomatie mission and the personnel 
thereof’ includes— 

(a) any permanent or special diplomatie mission of a sending state accredited to the 

United States, including special envoys, and the members of the staff of the mission, 

the members of the families of such members of the staff, the private servants of the 

members of the mission, and diplomatie couriers. 

(b) the head of a foreign state or the head of the government of a foreign state, 

and, when they are on an official visit to or in transit through the United States the 

foreign minister of a foreign government, and those members of the official party 

accompanying such officials.’?’ 
The Department of State took a very restrictive view towards the coverage of the 
term ‘‘members of the official party’? in its written views provided to supplement the 
Senate hearings. It explained: ‘‘(t)his term is intended to encompass only those offi- 
cials accompanying the head of a foreign State or Government, or foreign minister, 
as are considered to have representational capacity. The Department of State would 
define representative capacity as meaning officials of a diplomatic rank, not persons 
merely attending to the dignitary in the capacity of bodyguards, cooks, chauffeurs, and 
the like. .We would not provide Vienna Convention treatment to the latter group.’? 
Hearings, op. cit. at 31. The bona fides of this statement was brought into question 
on the Senate floor by Senators Russell and Thurmond, when they sought to have the 
passage of S. 1577 reconsidered. 113 Cong. Ree. No. 109 (daily ed. July 17, 1967), 
S. 9787 et seq. 
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United States.’’* The transmittal letter of the Secretary of State to the 
Congress also noted: 


. (t)he Vienna Convention on Diplomatic Relations deals only 
with permanent diplomatic missions and the personnel thereof, and 
has no application to foreign heads of state and heads of government 
and foreign ministers. Such privileges and immunities as have been 
accorded these three classes of high officials on an ad hoc basis 
rest generally on the law of nations and custom and comity, and, 
when applicable, on the doctrine of sovereign immunity.” 


It goes without saying that a visiting head of state or government should 
receive no less favorable treatment than the ambassador who is the personal 
representative of such person, and likewise the ambassador should receive 
no more than the foreign minister from whom he receives his instructions. 

Some question might be raised as to the purpose of this codification. The 
American Law Institute Restatement in no uncertain terms indicates that 
the United States already recognizes the immunity of a head of state, a 
head of government, and the foreign minister, and persons designated by 
them as members of the official party, from the exercise by it of jurisdiction 
to enforce rules of law. The Restatement also explains, however, that 
the necessary procedural steps as a condition of the immunity must also be 
taken.” Only one American case has been found on the subject. This 
was a civil action brought against the Foreign Minister of Korea who was 
sued, while taking the sun on a Honolulu beach, with respect to a tort 
allegedly committed by his minor son.2* The suggestion of interest filed 
in this case by the United States Attorney urged that 


(u)nder customary rules of international law, recognized and applied 
in the United States, the head of a foreign government, its foreign 
minister, and those designated by him as members of his official party 
are immune from the jurisdiction of United States federal and state 
eourts.?8 


The motion went on to indicate that ‘‘(t)he Department of State recog- 
nizes the diplomatic status of His Excellency Kim Yong Shik, on the oc- 
casion of his visit to the United States. . . .’’ The letter of the Department 
of State which requested the filing cf the Government motion more clearly 
set forth the legal theory upon which it was proceeding. It said in perti- 
nent part: 


The Consul General of the Republic of Korea in the State of Hawaii 
has certified that his Excellency Kim Yong Shik was sent by the 
Republic of Korea in his capacity as Foreign Minister thereof, and as 


238. Rep. 346, op. cit. note 5 above, at 4. 

24 Letter of the Secretary of State to the Vice President, April 6, 1967, 113 Cong. 
Ree. No. 59 (daily ed. April 19, 1967), S. 5471. 

25 Restatement (Second), Foreign Relations, Sec. 66, and Reporters’ Note No. 1 at 
200, 202. 28 Ibid., Bec. 65 at 197. 

‘27 Chong Boon Kim v. Kim Yong Shik and David ‘Kim (1963), 58 A.J.I.L. 186 (1964). 

28 Īn the Circuit Court of the First Circuit, State of Hawaii, Civil No. 12565, Sug- 
gestion of Interest submitted on behalf of the United States, 1, 2. 


“ 
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its officially accredited diplomatic envoy in the United States on a 
special mission. The records of the Department of State do not 
indicate that any steps were taken to fully recognize him in a diplo- 
matie capacity ; however, no such steps are usually taken with respect 
to high officials who travel to Washington on special missions.”® 
It would appear that, prior to the existence of the Diplomatie Relations 
Act, there were conceptual differences between the Restatement on the one 
hand and the Executive Branch on the other. The former would appear 
to base its position on a sovereign immunity theory, the latter on a diplo- 
matic immunity basis. Nevertheless, the new Act will change the pro- 
eedural rules of the forum to correspond with the State Department view: 
henceforth heads of state and government and special mission members 
may not even be served with legal process,” and the process server may 
well work at his peril.’ The new Act also grants such personages the other 
privileges and facilities of the Vienna Convention, including tax and eus- 
toms courtesies, which heretofore were only provided on an ad hoc basis. 
Another effect of the new law, albeit unintended, will be to raise some 
doubt as to whether it will be necessary for the United States to adhere 
to whatever convention on special missions is finally concluded under 
United Nations auspices.*? At best, the United States might justify par- 
ticipation in and adherence to such a convention as its contribution towards 
the progressive development of multilateral treaty law. The underlying 
legal authority to do everything that a future special mission convention 
would require is clearly extant in the Diplomatic Relations Act for the 
United States, however. 


Other Facets and Results of the Diplomatic Relations Act: 
(a) The Domino Effect 


The uniform standards of treatment provided by the Vienna Convention 
and the Diplomatic Relations Act of 1967 also become applicable to other 
groups of personnel entitled to diplomatic status in the United States. 


29 Letter from the Acting Legal Adviser (Kearney) to the Assistant Attorney Gen- 
eral (Douglas), dated Aug. 30, 1965, Department of State manuscript file PS 10 S. 
Kor-U. 8. 

30 While the author has sought in vain to track down the reference, it is recalled that 
Sir Winston Churchill visited New York City during his last term as Prime Minister. 
During this visit, a process server sought him out with respect to a suit believed to be 
directed against the British Government-owned Cunard Line. Churchill is reputed to 
have successfully dodged the server but, in the process, to have orally agreed with the 
view he would be subject to such service of process. 

31 Bec. 5 (b) cf the Act provides: 

‘Whoever kucwingly obtains, prosecutes, or assists in the execution of such writ or 
process shall be fined not more than $5,000 or imprisoned not more than one year, or 
both: Provided, That this paragraph shall not apply unless the name of the person 
against whom the writ or process is issued has, before the issuance of such writ or 
process, been published in the Federal Register.’ Í 

32 See, inter alia, Ch. III, Special Missions, I.L.C. Report on its 17th Sess., May 3- 
July: 9, 1965, General Assembly, 20th Sess., Official Records, Supp. No. 9 (4/6009), 
pp. 11-39 (60 A.J.I.L. 173-237 (1966)), and earlier reports cited therein. 
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This is because several earlier statutes or agreements require the granting 
of diplomatie privileges and immunities to these specified groups, based 
expressly upon the privileges and immunities of diplomatic envoys ac- 
credited to the United States. For example, representatives of member 
states on the Council of the Organization of American States, and members 
of their staffs, are granted the same privileges and immunities, subject to 
corresponding conditions and obligations, as are enjoyed by diplomatic 
envoys accredited to the United States. Similarly, under Section 15 of 
the Headquarters Agreement between the United States and the United 
Nations, principal resident representatives, resident members of their staffs, 
and certain others, are entitled in the territory of the United States 
to the same privileges and immunities, subject to corresponding conditions 
and obligations, as the United States accords to diplomatic envoys ac- 
credited to it. Finally, under Article 12 of the Agreement Concerning 
the Status of the North Atlantic Treaty Organization, National Representa- 
tives and International Staff, the United States agreed to accord principal 
permanent representatives and members of their official staffs the privileges 
and immunities accorded to diplomatic representatives and their official 
staff of comparable rank; Article 18 grants to certain other representatives 
_the same immunity from personal arrest or detention as that accorded to 
diplomatic personnel of comparable rank. Thus, in addition to the 
roughly 6500 persons (diplomatic officers and employees, and members of 
their families) accredited to the United States and residing in Washington, 
there are approximately 1750 entitled United Nations delegation personnel, 
including family members, approximately 275 entitled Organization of 
American States personnel, including family members, and approximately 
275 entitled North American Treaty Organization Standing Group per- 
sonnel, including family members, who will henceforth be entitled to 
Vienna Convention treatment, as augmented by the Diplomatic Relations 
Act of 1967. 


(b) The Diplomatic Lists Take on a New Significance 


Until the entry in force of the Vienna Convention, the Department of 
State will continue to issue on a quarterly basis the Diplomatic List and 


33 Act of July 10, 1952, 66 Stat. 516, 22 U.S.C. 288g (1964). 

34 Joint Resolution of Aug. 4, 1947, c. 482, 61 Stat. 756, 22 U.S.C. 287 ff. (1964); 
43 A.J.I.L. Supp. 13 (1949). During debate, Senator Russell said he believed S. 1577 
would inerease the number of U.N. personnel entitled to diplomatic immuniiy. In reply, 
Senator Sparkman inserted into the record a statement clearly showing that the bill 
affects only delegation personnel, not secretariat personnel. 113 Cong. Ree. No. 109 
(daily ed., July 17, 1967), at S. 9788. 7 

35 Signed Sept. 30, 1951, T.I.A.S., No. 2992; 48 A.J.I.L. Supp. 153 (1954). It is only 
under this Agreement that the lesser Vienna Convention privileges and immunities for 
administrative and technical staff and service staff employees will likewise become ap- 
plicable to NATO employees of a comparable rank. Administrative and technical staff 
and service staff employees of United Nations and O.A.8. delegations are only entitled 
to the privileges and immunities of the International Organizations Immunities Act, 
P.L. 291, 79th Cong.; 40 AJ.LL. Supp. 85 (1946). 
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the List of Employees of Diplomatic Missions, popularly known as the 
Blue and White Lists, respectively. The Blue List is merely a social 
document or, in the words of the booklet itself, one which was prepared 
‘for the convenience of various government offices and diplomats.’’ ** 
The White List is the document alluded to in Sections 4065-4066 of the 
Revised Statutes (22 U.S.C. 254), which historically was posted in the 
office of the Marshal of the District of Columbia. ‘It constitutes the basis 
upon which the criminal penalty of Section 4064 of the Revised Statutes 
(22 U.S.C. 258) has applied to a party, his attorney, and the officer exe- 
cuting a writ or a process upon a defendant named therein. 

Under Section 4 (ce) of the Diplomatie Relations Act, the President will 
be required to have published in the Federal Register a list of the perma- 
nent foreign diplomatic missions and the personnel thereof entitled to 
diplomatic privileges and immunities pursuant to the Vienna Convention 
or the Act.*? This section has several purposes. First, the archaic publi- 
cation requirement of R.S. 4065-4066 is revised, and for this purpose the 
scope of the listing is broadened to include all diplomatic officers and em- 
ployees. Next, and more important, it constitutes legal notice to the 
publie of the privileged status of the persons named therein.** Finally, 
the lists presumably will differentiate between diplomatic agents, the 
administrative and technical staffs, and the service staffs of the respective 
embassies since, in the respects noted above, the immunities accorded to 
these categories of persons will differ. 

It is anticipated that the new diplomatic lists will be issued quarterly 
through publication in the Federal Register, with changes, deletions and 
additions being made when warranted in the meanwhile. For ceremonial 
purposes the list presumably will still be bound for distribution to the 
embassies and the Washington cocktail circuit. 


(c) Status of American Citizen Employees of Foreign Diplomatic 
Missions 


Historically, the policy of the Department of State has been not ‘to 
object to the employment of American citizens by foreign diplomatie mis- 
sions, but strenuously to avoid any indicia of their employment from en- 
titling them to full diplomatie privileges and immunities. This policy was 
initially enunciated in 1906, when the Department refused to carry the 
names of American citizens on the Diplomatic List,” and in 1960 by its 
stated refusal to carry the names of American citizens on the so-called 


36 Inside cover of the February, 1967, Diplomatie List. 

37 See. 4 (e) provides as follows: 
‘The President shall from time to time publish in the Federal Register of the United 
States a list of the permanent foreign diplomatic missions and the personnel thereof en- 
titled to diplomatie privileges and immunities pursuant to the Vienna Convention on 
Diplomatic Relations or this Act.’’ 

38 Sec. 7 of the Federal Register Act (49 Stat. 502, 44 U.S.C. 307 (1964)) oe 
such an effect to all matters published in the Federal Register. 

394 Hackworth, Digest of International Law 452 (1942). 
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White List The 1960 circular diplomatic note indicated that the De- 
partment’s policy change was without prejudice to the right of a foreign 
diplomatic mission to assert before a court the limited official acts im- 
munity on behalf of such employees; the change was essentially that the 
Department would not recognize such persons as employees of foreign 
diplomatic missions should any greater immunity be sought. The note 
went on to recommend a suggested procedure for seeking this immunity: 


. . . A subpoena should be responded to in all cases, either by the em- 
ployee in person or through counsel, and such evidence as may be 
appropriate should be presented to establish that the act complained 
of was an official act performed by the employee in the course of 
his duties and within the scope of his functions.‘ 


In essence, recourse was to consular or sovereign immunity procedures, 
where as a matter of substantive law the immunity must be established, 
rather than to diplomatie immunity, which applies as an absolute procedural 
exemption from the jurisdiction of the forum. 

Article 38 of the Vienna Convention is in substantial accord with this 
earlier United States practice. It provides that, except as additional 
privileges and immunities may be granted by the receiving state, a 
diplomatic agent who is a national of, or permanently ;resident in, 
the receiving state shall enjoy only immunity from jurisdiction and in- 
violability in respect of his official acts; a diplomatic emplcyee who is a 
national of, or permanently resident in, the receiving state enjoys privi- 

leges and immunities only to the extent admitted by the receiving state. 
' Section 4 (a)(2)(B) of the Diplomatic Relations Act is intended to 
conform with previous practice by authorizing the President to provide, 
inter alia, immunity from the civil and criminal jurisdiction of the United 
States in respect of their official acts for members of the administrative and 
technical staff of foreign diplomatic missions who are nationals of, or 
resident in, the United States.4* However, Senator Cooper was worried 
that this section of S. 1577 would, in actuality, authorize American citizens 
to ‘receive full diplomatic immunity, since no limitation was written in . 
with respect either to nationality or to the amount of immunity to be 
granted. At the Senate hearings the colloquy went as follows: 


Senator Cooper. One more question: Would this immunity apply 
to an American national who is in the employ of a foreign nation? 


40 Circular Diplomatic Note of Aug. 5, 1960, Department of State Manuscript File 
601.0011/8-560. 

41 The fact that an American citizen employee of a foreign diplomatie mission was 
not notified to the State Department and accepted by it through registration on the 
White List, was perhaps the rationale for the earlier Maryland Court of Appeals de- 
cision that he was not entitled to immunity in a criminal prosecution. Haley v. State, 
88 At. 2d 812 (1952); 47 A.J.I.L. 151 (1953). 

42 Circular diplomatie note, cited note 40 above, at £. 

488. Rep. 346, note 5 above, at 4. Sec. 4 (a) of the Act is reprinted at note 18 
above. 
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% Mr. Meeker. The bill would authorize such persons to be granted 
immunity from our jurisdiction for their official acts. 
Senator Cooper. The convention makes a distinction but the bill 
does not. i 
Mr. Meeker. Mr. Harris informs me an American national who is 
working for a diplomatic mission in this country has immunity only 
- with respect to official acts done on behalf of the embassy for which 
he is working. 
Senator Cooper. I know that. But I thought the bill should 
spell’ out better that it does not apply to American nationals. I 
would make the distinction in the bill becanse if this provision would 
-also apply to countries that are not signatories to the convention, it 
_ would be better if it were spelled out in the bill the way it applies 
or does rot apply to American nationals being employed by foreign 
missions.** 


No such lighitation was written into the bill, however. It is assumed 
- that in conformity with its traditional position, the State Department will 


exercise restraint in certifying any immunity greater than for their official 
acts to American citizens employed on the administrative and technical 
or service staffs of foreign diplomatic missions. As Senator Cooper in- 
timated, this iis a rather heavy burden to entrust to the Department, for 
the attaching’ ‘of immunity under the Diplomatic Relations Act will pro- 
cedurally follow a certification by the Department’s representative, rather 
than resulting from the establishing of such immunity before the court. 


& 
(d) Establishing Diplomatic Immunity 


Heretofore, a certification by the State Department has been accepted 
as conclusive with respect to establishing the privileged status of a diplo- 
matie officer claiming immunity from the jurisdiction of our courts.* 
With respect to a diplomatic employee, and in view of 22 U.S.C. 254, 
the practice varied slightly as the Department normally certified to the 


“court that the name of the individual concerned was found on the so-called 


White List, and he therefore enjoyed immunity.* 

Section 4 (b) of the Diplomatic Relations Act reaffirms that the Execu- 
tive Branch determines the entitlement of personnel to diplomatic privileges 
and immunities, pursuant to either the Vienna Convention or the Act.‘ 


44 Hearings, op. cit. at 18. 

45 In Re Baiz, 135 U. S. 403 (1890); Arcaya v. Paez, 145 F. Supp. 467 (S.D.N-Y. 
1956), 51 A.J.LL. 420 (1957); aff’d per curiam, 244 F.2d 958 (C.A.2,. 1957). 

46 Carrera v. Carrera, 174 F. 2d 496, 498 (D.C. Cir., 1948); 44 A.JI.L. 184 (1950). 

47 This subsection provides: 

‘The determination of the President as to the entitlement of a foreign diplomatic 
mission and the personnel thereof to diplomatic privileges and immunities under the 
Vienna Convention on Diplomatie Relations or under this Act, shall be conclusive and 
binding on all Federal, State, and local authorities.’’ 
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Such certifications in the future will presumably continue to be executed 
only upon request of the Ambassador of the country concerned, by the 
Department’s Chief of Protocol, and would then be transmitted to the 
court by the Department of Justice.** 

The content of an immunity certification would presumably not be 
altered, either, with respect to personnel of permanent diplomatic missions. 
It would recite that according to the records of the Department of State 
the name of the individual concerned had been notified to the Department, 
he had been accepted in a diplomatic capacity by virtue of his name being 
placed upon the diplomatic list, and accordingly he was entitled to diplo- 
matie immunity. With respect to special diplomatic missions, as well as 
visiting heads of state and government, foreign ministers, and members 
of their official parties, the certification would be similar except that it 
would not mention their inclusion on the diplomatic list, which presumably 
would not occur, due to the brevity of their stay. Instead, it would recite 
the fact that they were in the course of a high-level special diplomatic 
mission, and had been received by the President, the Secretary of State, 
or other high-level official, as appropriate. 

Due to the Vienna Convention, there will be a new procedural compli- 
cation requiring resolution prior to the obtaining of a certification of im- 
munity. Let us assume that a party wishes to sue a diplomatic agent 
with respect to one of the three matters for which suit is authorized by 
Article 31 of the Convention." The first problem is obtaining service of 
process. In the District of Columbia such service is invariably accom- 
plished by the United States Marshal or one of his assistants." Hereto- 
fore, the Marshal only had to look to the Blue and White lists to see whether 
or not service of process could be effectuated. If a name did not appear 
on the lists, but the Marshal had reason to believe the defendant was 
either entitled to immunity or was willing to have his immunity waived, he 
would first check with the Department of State. Following the entry into 
force of the Vienna Convention for the United States, he will have to make 
a similar assessment as well as to then decide whether the substance of 
the litigation itself relates to a matter for which the diplomatic agent may. 
be sued. While the State Department can offer its best advice to the 
Marshal, as can the United States Attorney, it is believed that Mandamus 

48 It is anticipated that, as before, this official will be delegated authority under the 
Diplomatie Relations Act to make such certifications. 

49S. Rep. 346, op. cit. at 5. 

50 Art. 31 (1) provides as follows: 

‘CA diplomatic agent shall enjoy immunity from the criminal jurisdiction of the re- 
ceiving state. He shall also enjoy immunity from its civil and administrative jurisdic- 
tion, except in the case of: (a) a real action relating to private immovable property 
situated in the territory of the receiving state, unless he holds it on behalf of the 
sending state for the purposes of the mission; (b) an action relating to succession in 
which the diplomatic agent is involved as executor, administrator, heir, or legatee as a 
private person and not on behalf of the sending state; (c) an action relating to any 
professional or commercial activity exercised by the diplomatic agent in the receiving 
state outside his official functions.’’ 

51 Act of Dec. 23, 1963, 77 Stat. 513, 18 D.C. Code 302 (1964). 
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will certainly lie against the Marshal if the plaintiff believes he has guessed 
wrong.”? f 


(e) Private Servants of Diplomatic Agents 


The Vienna Convention and the Diplomatic Relations Act will also 
eliminate frivolous immunity claims by private servants of diplomatic 
officers, based upon the imprecise wording of the present 22 U.S.C. 252. 
This is true because under Article 87 (4) of the Convention private ser- 
vants of members of a diplomatic mission enjoy privileges and immunities 
only to the extent admitted by the receiving state, and under the Diplomatic 
Relations Act private servants are not granted any immunity. 

Prior to the entry into force of the Vienna Convention for the United 
States, it has been the practice of foreign governments to notify to the 
Department of State for placement on the White List the names o? private 
servants of diplomatic officers. 22 U.S.C. 252 was broader, however, in that 
it authorizes, without listing of names, immunity for a domestic or a 
domestic servant of an ambassador or public minister. Several recent 
cases have interpreted 22 U.S.C. 252 with respect to immunity for such 
private servants whose names were not carried on the White List and, 
interestingly enough, they all concern the name individual. In U. S. v. 
Martha M. Santizo and Marcelino C. Ruiz, the defendant Ruiz was the 
chauffeur of Ambassador Lavalle, the Peruvian Representative to the 
Organization of American States,°* and the husband of defendant Santizo. 
Santizo was convicted of abortion, Ruiz was acquitted. Defendant Santizo 
moved for a new trial or, alternately, for arrest of judgment. The brief in 
opposition to defendant’s motion submitted by the United States Attorney 
concluded that Marcelino Ruiz’ would-be status as chauffeur to the 
Peruvian Representative to the O.A.S. would not afford him any immunity 
under Section 252, and still less would it afford any immunity to Martha 
Santizo, his wife. The brief argued in pertinent part: 


` It is clear that no possible diplomatic immunity can protect Martha 
Santizo against prosecution for the crime of abortion. Neither Martha 
Santizo, nor the co-defendant, Marcelino Ruiz, who was acquitted, was 
‘entitled to any immunity from prosecution for this crime. Martha 
Santizo has no diplomatic immunity either in her own right or deriva- 
tively from Marcelino Ruiz. The United States Department of State 
_... informs... that neither of these persons is on the co-called 
“White List’’ of persons recognized by the United States Government 
as entitled to diplomatic privileges and immunities. Defendant has 
not presented any official document from the Department of State 
showing that either of these persons was entitled to any immunity 
whatsoever. There is a well-recognized procedure for the assertion 


52 Hellenic Lines v. Moore, 345 F.2d 978, 120 U. S. App. D.C. 288 (D.C. Cir., 1965) ; 
59 AJ.I.L. 927 (1965).- 

53 Criminal case docket No. C-971-63, U. S. District Court for the District of Columbia, 
1963. 

54 The Peruvian Representative is equated by 22 U.S.C. 288g to the status of a 
diplomatic envoy accredited to the United States. 
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of diplomatic immunity. When the Department of State recognizes 
a claim, it so certifies to the Department of Justice, which then in- 
forms the court through the United States Attorney. . . . Without 
such a certification by the Executive Branch of the Government, there 
is absolutely no basis for a claim of immunity... .5 


The motion of the defendant Santizo was denied; she received a suspended 
sentence and was placed on probation for 3 years. 

Despite the very clear exposition of the applicable law and procedures 
by the United States Government brief, the very same claim of im- 
munity was raised once again in the case of U. S. v. Marcelino Ruiz.® 
There defendant was charged with petit larceny in violation of 22 D. C. 
Code 2202 (1964). In a memorandum opinion of December 13, 1965, 
Judge Harold Greene held that the defendant would be entitled to diplo- 
matic immunity if it were asserted by the Peruvian Representative on his 
behalf, stating: 


Since under section 252 and the law of nations domestie servants 
(including chauffeurs) of foreign diplomats accredited to the Gov- 
ernment of the United States enjoy full diplomatic immunity . 

and since it was the express purpose of the 1952 law [22 U.S.C. 288g] 
to place representatives to the OAS and their staffs on a plane of 
parity with diplomats accredited to the Government of the United 
States; it follows that the defendant here has that same broad im- 
munity and is protected from prosecution whether or not Mi acts 
were within the scope of his official duties.’ 


Following additional arguments and the submittal of briefs, Judge Greene 
reversed himself in a memorandum opinion of June 15, 1966, holding 
that defendant must stand trial. Defendant thereupon moved in the 
Supreme Court to obtain a writ of prohibition or mandamus to restrain 
the Court of General Sessions from trying the charge. Petitioner relied 
upon 22 U.S.C. 252, as before, and upon the further grounds of 28 U.S.C. 
1251(a) (1964), that even if he were not entitled to diplomatic immunity, 
he still was a domestic servant of an ambassador and could not be tried 
by that lesser court on jurisdictional grounds.®® Perhaps on the ground 
that the two statutes must be read in pari materia, the petition was denied 
without opinion on October 24, 1966.% Ruiz was thereafter tried and con- 
vieted of larceny, although the judge suspended imposition of the sentence, 
perhaps because of his assessment of the foreign relations aspects of the 
ease. At this writing Ruiz is still the Ambassador’s chauffeur, and there 


56 Cited note 53 above. 

66 Crim. No. US 10150-65, D.C. Court of General Sessions (1965). 

57 Ibid. 58 Ibid. 

59 October Term, 1966, No. 614, Mise. 

60 28 U.S.C. 1251(2) provides that the Supreme Court shall have original” and ex- 
elusive jurisdiction over all actions or proceedings against ambassadors or other public 
ministers of foreign states or their domestics or domestic servants. 

61 385 U. S. 916 (1966). 
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is yet no assurance he will have no further opportunity for claiming diplo- 
matic immunity.” 

As indicated, the Diplomatic Relations Aci will cure the continuing pro- 
pensity of private servants of diplomatic agents to claim diplomatic im- 
munity in instances when it is patently not available to them. 


Conclusion 


The United States will shortly have a shiny new legal framework 
governing diplomatic privileges and immunities for diplomatic officers and 
employees accredited at Washington, to similar officers on United Nations 
Delegations, to certain O.A.S. and NATO officials, and to visiting heads of 
state and government, foreign ministers, and members of their official par- 
ties. Seldom will the entire scope of applicable law and procedures in 
any area of cur foreign relations have been refurbished as extensively as 
by the Vienna Convention on Diplomatic Relations and the Diplomatie 
Relations Act of 1967. Let us hope that the House of Representatives will 
give the Act the serious and prompt consideration to which it is entitled. 
And, when the documents become law, let us also hope the Executive 
Branch will see that they are administered as well as they were conceived. 


62 Sec, 7 (c) of the Diplomatic Relations Act will preserve rights existing under 22 
U.S.C. 252 before its repeal. This subsection provides as follows: 

‘The repeal of the several statutes or parts of statutes accomplished by this Act 
shall not affect any act done or right accruing or acerued, or any suit or proceeding 
had or commenced in any civil cause before such repeal, but all rights and liabilities 
under the statutes or parts thereof so repealed shall continue, and may be enforced in 
the same manner as if such repeal had not been made, subject only to the applicable 
immunities heretofore flowing from customary international law and practice.” 

It is understood, although it is not possible to verity at this writing, that Ruiz in early 
1967 was named as defendant in an automobile negligence suit begun in the District 
of Columbia. : 


NOTES AND COMMENTS 


LEGAL ADVISERS ANDTINTERNATIONAL ORGANIZATIONS 
(REVIEW ARTICLE) 

This work} forms a companion volume to Legal Advisers and Foreign 
Affairs published three years ago in a similar format, under the same 
editorship and auspices, and reviewed by the present writer in this 
JOURNAL for January, 1965.2. Like its predecessor it is the outcome of a 
symposium sponsored by the American Society of International Law under 
the Chairmanship of its President, Professor Brunson MacChesney, which 
took place at Bellagio in August, 1965, the participants being members not 
of government legal services but of the analogous services of representa- 
tive international organizations. In sponsoring the Bellagio Conference 
the Society was following up and extending its exploration of the rôle 
played by the ‘‘service’’ legal adviser in the international field—a rôle 
which, as the present reviewer previously had occasion to point out in 
connection with the functions of legal advisers to governments and govern- 
ment departments, has certainly been neglected and, because neglected, to 
some extent misunderstood.’ 

After the manner of its precursor, the present volume consists of a 
preface (pp. vii-xiii) and (Part I) a summary report of the discussions 
of the conference in its various aspects (pp. 1-45), both* contributed by 
Mr. H. C. L. Merillat, Executive Vice President of the Society, followed 
(Part II) by a number of background papers (pp. 538-118) dealing with 
the ‘Structure and Procedures of Legal Services’? in a number of 
international organizations,—just as on the previous occasion similar papers 
described the organization and procedures of a number of the national 
legal services represented at the corresponding Princeton Conference of 
1964.5 In addition, on the present occasion, the discussion of each problem 
considered was, so to speak, ‘‘led’’ by a paper specially contributed by one 
of the participants, more perhaps by way of stimulant than of fully ma- 
tured conclusion. These discussion papers, though listed on pages xvii- 


1 Legal Advisers and International Organizations. Edited by H. C. L. Merillat and 
published for the American Society of International Law by Oceana Publications Ine., 
Dobbs Ferry, New York, 1966. pp. xx, 124. Index. $3.75. 

2 Vol. 59, No. 1, at p. 72, as a review article. 

8 See reference in note 2 above, Sec. I, at pp. 72-75. 

4 The preface alone is signed by Mr. Merillat, but the ensuing report is clearly his 
work also. 

5The present reviewer gladly avails himself of the opportunity here afforded of 
repairing the most regrettable, but quite inadvertent, omission of the name of Dean 
Vicente Abad Santos (University of the Philippines) from the list given in note 9 on 
p. 76 of the review of Legal Advisers and Foreign Affairs (see note 2 above), stating 
those attending the Princeton Conference who contributed background papers on that 
oceasion. 
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xviii of the volume, are not reproduced in it, but their tenor can usually 
be inferred from Mr. Merillat’s vivid reports of the ensuing discussions.® 

In any appreciation of the present work it has to be remembered that 
many of the problems that affect ‘‘service’’ legal advisers have a common 
basis and character, whether the service concerned is a government, a gov- 
ernment department, an international organization or one of its divisions, 
a trust or foundation, or a financial or commercial corporation ;—and that 
much of this common ground was, mutatis mutandis, particularly in the 
“background papers,’’ covered by the previous volume, as regards such 
matters as the personal status of the legal adviser, his relations with his 
lay colleagues, the career possibilities open to him, and so on. In the 
same way, the observations made by the present reviewer in that previous 
connection are, many of them, in principle equally applicable here. In 
short, without in any way regarding the present work as a mere supple- 
ment to the former, there is much in the situation of legal advisers to 
international organizations which cannot be understood except in the corre- - 
sponding, and in many ways very similar, light of that of legal advisers 
to governments and. governmental agencies. 

It was therefore to be expected that the present work would contain com- 
paratively little about what might be called the personal and career prob- 
lems of legal advisers to international organizations, and would devote 
itself mainly to what is after all the chief professional interest of such 
advisers, namely, the legal problems of the organizations themselves, or 
more accurataly the legal problems (most of them of a novel kind) peculiar 
to international organizations as distinct from governments, to which 
their very structure and functions give rise. Yet it is certain that other 
problems, of a more intimate character even than those of ‘‘internal ad- 
ministration’? mentioned on pages 22-24 of the volume, must have been 
discussed at Bellagio,—such matters as the status of the legal adviser 
within the hierarchy of the secretariat he belongs to, his relations with his 
lay colleagues, methods of promotion, the general career possibilities open 


6 Those attending the Bellagio meeting (as listed on pp. xv and xvi of the volume) 
were: Gaetano Arangio-Ruiz (University of Padua); Elting Arnold (Inter-American 
Development Bank); A. Broches (International Bank for Reconstruction and Develop- 
ment); Richard W. Edwards, Jr. (American Society of International Law); Alexander 
Elkin (United Nations Economic Commission for Afriea; formerly of the Organisation 
for European Economie Co-operation); J. E. S. Fawcett (European Commission of 
Human Rights; formerly of the International Monetary Fund); F. V. Garcia-Amador 
(Organization of American States); M. Gaudet (European Economic Community) ; 
Joseph Gold (International Monetary Fund); Edvard Hambro (Norwegian School 
of Economies and Business Administration; formerly Registrar, International Court 
of Justice); John B. Howard (Ford Foundation); Brunson MacChesney (Northwestern 
University; President, American Society-of International Law, 1964-66; Chairman of 
the Conference); Jacques Megret (European Communities); H. C. L. Merillat (Execu- 
tive Vice President, American Society of International Law); A. H. Robertson (Council 
of Europe); Oscar Schachter (United Nations); Finn Seyersted (International Atomic 
Energy Agency); Louis B. Sohn (Harvard University); Erie Stein (University of 
Michigan); Th. W. Vogelaar (Euratom); Francis Wolf (International Labour Office). 
Nearly all of these contributed either background or discussion papers and some both. 
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to him, and so forth. How far, for instance, can a legal adviser expect 
ultimate promotion to under-secretary-general rank or other top-ranking 
post, either of a legal or a non-legal character, in his own or by transfer to 
another international organization? The question of advancement in this 
field presents, as is well known, certain difficulties that do not exist in 
government services, such as the problem of nationality: because, in the 
secretariat of an international organization there has to be some geo- 
graphical repartition of posts, particularly top-ranking ones, promotion 
may well become quasi-permanently blocked Zor various persons who, 
purely on merits, ought to get it. The remedy for this is of course 
promotion by transfer to another international organization or institution ; 
—yet such transfers, over the heads of the existing staff of the other organi- 
zation or institution concerned, are liable to cause resentment and feelings 
of frustration, and to give rise to a whole set of other problems. On the 
other hand, the principle of intra-mural promotion can lead to strange 
results—for instance, as has actually occurred, to a basically legal post 
becoming filled by a non-lawyer! Any report of a discussion of these and 
related matters conducted by the legal advisers themselves and others 
interested in their situation would not only have been of great interest, 
but could not have failed to throw much light on a somewhat intractable 
problem. 


Mr. Merillat’s report does on the other hand deal very illuminatingly 
with a number of features peculiar to the work of ‘‘institutional’’ legal 
advisers, as compared with governmental ones, arising cut of the differences 
in the nature of the entities they respectively serve. Here the position 
of the institutional legal adviser, otherwise in many respects so similar to 
that of the governmental one, takes on quite a different character. 

First, there is the Janus-like, or even hydra-headed, nature of the institu- 
tional legal adviser’s ‘‘client.’’ In a sense the adviser serves two or more 
masters, whose interests are theoretically identical, but whose ideas may 
considerably diverge. On the one hand he serves directly, and is re- 
sponsible to, his organization as such as an entity, and its secretary-general 
as its (and his) official head. On the other hand he also, if so to speak at 
second remove, serves the constituent member states of the organization 
and their delegates, whom he may be called upon, or may find himself 
obliged to advise directly, and not all of whom may speak with one voice. 
Here are endless possibilities of divided loyalties, multiplied when the 
organization has what is called on page 4 of the volume a ‘‘two-camp”’ 
character (or it may be three or more)—namely, where there are profound 
cleavages of principle between different groups in the organization as to 
the policies or methods to be pursued. Here the legal adviser must (ibid.) 
‘‘take greater care to demonstrate his lack of bias and to avoid stating his 
policy preferences than his colleague in an organization with a more 
homogeneous membership pursuing well-agreed aims.’’ 

Another aspect of the same problem, in which the legal adviser is con- 
fronted with a much more direct duality of réle, is where, according to 
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the structure or practice of the organization, its council or other decision- 
making body (called on p. 7 ‘‘principal representative organ’’) is entitled 
to call for direct advice from the legal adviser, given to itself rather than 
to or through the secretary-general. An analogous complication of this 
problem arises where (as is frequently the case) the organization has more 
than one ‘‘principal representative organ,’’ and these organs do not always 
see eye to eye—may indeed have been set up under the constitution of the 
organization precisely for the purpose of representing different interests, 
or otherwise in order to balance or check one another. Given such possible 
dual or multiple responsibilities, the legal adviser may well (p. 8) find 
himself ‘‘caught in the middle.’’ For instance (ibid.), his opinion ‘‘may 
be sought by the representative organ in support of a policy . . . to which 
his staff superior, the Secretary-General, is opposed.” Happily, in the 
experience of the Bellagio participants ‘‘such occasions have rarely arisen,” 
for there ‘‘can be no formula’? for settling this kind of problem. 

. There can be no formula because, on the one hand it can be argued, 
that the secretary-general himself equally exists to serve the member states 
and their representative organs within the organization: hence the legal 
adviser’s ultimate loyalty must be the same ;—in the last resort he serves 
the member states (but which?).. Others would strenuously resist this 
view, and weuld say that the real responsibility of the secretary-general, 
behind whatever screens of willing serviceability it may be concealed, is 
not to the member states, but to the organization as such (or to them only 
through it) as an entity having a personality distinct from that of the 
member states. Underlying the second of these views, which finds much 
support in the Advisory Opinion given by the International Court of 
Justice in the Reparations for Injuries to United Nations Servants case 
(I.C.J. Reports 1949, p. 174), several times cited in this volume, lies the 
subtle problem of the antithesis ‘‘organization versus member states” ;— 
for it is at least theoretically possible that all the member states may be 
bent, even if for different reasons, on pursuing policies which the secre- 
tary-general, as standing for the separate legal entity of the organization, 
feels to be not in accordance with its true purposes and best interests. 
This problem cannot be solved by urging that the member states are the 
organization,—hence their view must necessarily prevail; for the whole 
point of separate legal personality is that the organization is not. a mere 
aggregation of its constituent members but has a transcendent character 
and rôle which the voices of its members, even be they unanimous, cannot 
fully represent. Hence, for instance, the fact that paragraph 1 of Article 
7 of the United Nations Charter establishes its Secretariat (headed by 
the Secretary-General) as one of the five ‘‘principal organs of the United 
Nations,’’ in contrast with the ‘‘subsidiary organs’’ referred to in para- 
graph 2, and that reflections of this are found in other parts of the 
Charter.” 


7A prominent instance is the special power given to the Secretary General by Art. 
99 of the Charter to ‘‘bring to the attention of the Security Council any matter which 
in his opinion may threaten the maintenance of international peace and security.’? 
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On the whole this seems to have been the prevailing view at Bellagio, 
for although some stressed the above-mentioned difficulties arising from a 
‘‘multiplicity of clients” (p. 7), others (ibid.) stressed that 

. . . however many persons within and outside an organization may 
call upon the legal adviser for advice and opinions, he has a central 
and overriding responsibility to a single employer—the institution, to 
which he owes all of his duty—l[reviewer’s italics]. 

Next in the list of ways in which the situation of advisers in the inter- 
national legal service differs from that of their brothers in government 
services, come the two questions of their possible involvement in policy 
decisions, and of what ‘‘law’’ they apply in giving their advice. 

As regards the first of these questions, and allowing for the differences 
between American and European (or perhaps more specifically English) 
views as to the rôle of the lawyer, to which attention is drawn on page 3 
of the volume,® the position of the government legal adviser is in principle 
fairly clear. In general, his concern is neither with formulating policy, 
nor with executing it. His rôle is first and foremost to advise on whether 
any proposed line of policy is consonant with, or else runs or may run 
counter to, existing law and international undertakings; and secondly, 
assuming it to be legally unobjectionable or capable of adaptation so as to 
be, what specifically legal steps may require to be taken in order to carry 
it out. He may of course also, and often is, concerned with advising 
generally on the legal implications of given policies. It is however this 
last question, and the resulting possible repercussion of these implications 
on the proposed policy itself that constitutes, if not the principal, at any 
rate one of the most important of the institutional legal adviser’s con- 
cerns. If one of the views put forward at Bellagio is correct, namely, 
that the law the institutional legal adviser applies is more fluid and more 
adaptable to the purposes of an international organization than the law a 
government legal adviser has to apply (as to which more, later), then cer- 
tainly the institutional legal adviser will be less concerned with questions 
of straight legality or illegality, and possibly also somewhat less concerned 
with adapting policy to fit the law. Be that as it may, the deduction 
to be drawn from the views expressed at Bellagio is that in an international 
organization it is much more difficult to draw a hard and fast line between 
law and policy than in the governmental sphere, and that there may even 
im some cases be a certain identity between the two,—for instance, insofar 
as an international organization is concerned with the development of the 
law in its field of operations, then, citing Dr. C. W. Jenks (volume, p. 5), 
the question of ‘‘the direction in which the law . . . should develop is 
[itself] a question of policy.’’* This blurring of the line between law 

8 Briefly, according to American practice, the lawyers sit in on policy-making from 
the’ start; whereas in England they would normally be brought in or separately con- 
sulted at a later stage. But it is doubtful whether the difference amounts to much 
more than a question of method. 

9 From ‘‘Craftsmanship in International Law,’’ 50 A.J.LL. 32 at 51 (1956). This 
citation here emended and truncated and separated from its context, is set out in extenso 
below. ` 
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and policy. arises, according to the view developed at Bellagio, from a lack 
of historical depth in the life of international organizations; an absence of 
firm or comprehensive guiding precedents; and consequently to the ‘‘un- 
precedented situation’’ (calling for inventiveness and improvisation) being 
the rule rather than the exception. As Mr. Merillat says in his Preface 
(p. viii), the history of international organizations ‘‘as we know them to- 
day’’—(#.e., apart from ‘‘a few specialized technical agencies’’)—‘‘reaches 
back only about half a century.” It is ‘‘in one generation, since the 
Second World War” that the ‘‘dramatie growth in their numbers and 
activities has come.” He continues (p. ix): 


The interaction of law and policy in the development of interna- 
tional organization was indeed evident throughout the discussions at 
Bellagio. That novel phenomenon, the international organization, has 
called for the inventive and creative side of the lawyer’s competence 
to an unusual degree. With little precedent to guide him, and much 
of what precedent does exist found in a framework of international 
law that regarded only nation-states as the proper ‘‘subjects’’ of the 
system, legal advisers and legal scholars concerned with international 
organizations have had not only to deal with a host of novel practical . 
problems but to suggest novel departures in legal theory. 


This last point is again emphasized in the ‘‘Conclusion’’ to Part I of the 
volume, at page 45: 


Certainly two generations ago, and to a large extent even one... 
the international organization was scarcely recognized as a significant 
and independent ‘‘subject’’ or actor in international law and relations. 
Now it is clearly perceived as a major ‘‘growing edge’’ of the inter- 
national order. 
The result of all this is that whereas governments are primarily concerned 
with the political, economic or social consequences of their policies in the 
international sphere, rather than with the purely legal ones (provided 
these do not involve any definite illegality), the secretariat. of an inter- 
national organization has to give much more careful thought to the legal 
implications and possible legal consequences of suggested policies, even if 
` these are otherwise desirable; for, to cite a paper of Mr. Elkin’s which 
formed the basis of one of the discussions at Bellagio (volume, p. 2), a 
decision ‘‘though not contrary to law as such, and however much it may 
satisfy some immediate interest, may . . . form ‘an uncomfortable prece- 
dent for the future’ . . .’’!°,—and, as was said at Bellagio (p. 5), law is 
itself ‘‘an important element of policy in international organizations,’’ so 
that the ‘‘results of policy decisions may depend as much on legal conse- 
‘quences as on [other] factors.” 1? If this description is accurate, it 
10 Presumably because, if it is not followed on a like future occasion, it may be 
difficult to explain just why; and there will consequently be a risk of commitment to 
a settled practice over something originally intended to be of a merely ad hoc character. 
11 The actual word used here, having regard to the context, is ‘‘economic’’; but the 


point remains pertinent, whether the factors involved are political, social or anything 
else. 


12 Īn this connection an interesting point is made (top of p. 5), which has its parallel 
in governmental legal services, namely, that the legal advisers, being consulted, as 
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will follow that the institutional legal adviser will not be able to draw that 
clear line between law and policy which the government legal adviser can 
do if he wishes, and which the international judge must do whether he 
wishes to or not. The institutional legal adviser is, on this view, concerned 
with policy as an ingredient of his very function of giving legal advice 1 
which, as was constantly insisted on at Bellagio, he will be unable to dis- 
charge adequately unless he is kept fully informed of policy developments. 


The picture thus presented, even allowing for possible distortions conse- 
quent upon the compression into a small volume of what must have been a 
very wide-ranging discussion, is not altogether a reassuring one. The 
issue involved is serious, namely, what is to be the basic attitude of the 
legal adviser towards the law? Here the volume completes its review 
of the differences between giving legal advice in the governmental and in 
the institutional sphere by drawing attention to certain features of the 
situation which, while not in any way absolving the legal adviser from 
his duty to the law, as such and absolutely, may affect the character of 
the law to which he owes this duty. It is stated (p. 5) that at several 
points ‘‘ questions were raised about what ‘law’ the legal adviser applies.’’ 
Granted that he must be guided in the first place by the terms of the con- 
stituent instrument of the organization, does he in addition, as some 
thought, owe ‘‘a special loyalty to the general principles of international 
law—perhaps even a loyalty and duty that override his duty to make his 
organization function effectively’’?—or, as others felt who challenged this 
view without seeking to lay down any hierarchy of norms, should the legal 
adviser ‘‘on matters affecting the ‘very life’ of an organization . . . seek 
for interpretations of the law of the organization that will promote its 14 
effective continuance’’? 

But this is to state the dilemma in an extreme form. It is formulated 
more generally and more realistically in a passage already referred to and 
partly quoted, from an article by Dr. Jenks. (In this passage Dr. Jenks 
clearly regards the dilemma as existing for the governmental legal ad- 
viser in the international field as well as for the institutional adviser. 
This may be true in a way or up to a point; but the governmental interna- 
tional lawyer has a much more solid basis of reasonably well-settled law, 
precedent, and legal tradition to work from. Where it does become true 
for him as much as for the institutional legal adviser, is precisely when he 
is called upon (as he of course frequently is) to deal with questions re- 


they are, on a large number of different topies, tend to be the repositories of a more 
complete range of information, and to acquire a broader perspective, than is possible 
for any purely technical or geographic section or division. 

13 Naturally no worth-while legal advice can ever be given in vacuo and without 
reference. to the facts or policy considerations involved. There is nevertheless a great 
difference between advising on the basis oz certain facts or considerations, and allowing 
these to have repercussions on the advice given. It ean be assumed therefore that 
the intended meaning here was that, on the contrary, the advice given might have 
repercussions, if not on the facts, on the policy considerations involved. 

14 ‘its’: presumably the organization’s. 

15 See footnote 9 above. 
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lating to international organizations, and the problems which his govern- 
ment’s membership of them creates.) The ‘‘legal staffs of foreign offices 
and international organizations alike,” Dr. Jenks says’ (volume, p. 5), 


are confronted with a perpetual dilemma. Their primary allegiance 
must be to the law; but the law is in a stage of development in which 
its relationships with policy are particularly close, and the direction in 
which the law itself should develop is largely a question of policy. 
The conception that the lawyer has no concern with policy and the 
conception that his function is to find a legal justification for policy 
are equally inconsistent with his essential responsibilities in such a 
situation. His réle is both more subtle and more difficult than either 
of these conceptions recognizes. While his primary allegiance is to 
the law, he owes this allegiance to an evolving legal system and not to 
the law petrified at a particular stage of development. His concern 
with policy is primarily a concern with the policy of the law and with 
considerations of policy recognized as valid by the law. The problem 
is that of reconciling ‘‘the conflicting claims of stability and prog- 
ress... .”” 

It will be apparent that, in the last analysis, this is a plea for a certain 
latitude to be granted to the institutional lawyer to make in some degree 
the law he has to apply, or at any rate by his advice to influence its develop- 
ment in partizular directions. The same view was expressed more strongly, 
though perhaps in a less persuasive form at Bellagio, where it was said 
(by some) ‘‘that there is seldom a single interpretation of a term or pro- 
vision. which is so overwhelmingly dictated by authority that other in- 
terpretations are not possible.’’ This is of course true in the sense that 
were it not so, there would never be any international legal disputes, and 
certainly none that would find their way to an international tribunal. 
But by the same token, if it is correct to say that frequently there is more 
than one possible reading of the law, it is equally correct to say that it 
is very rare to find a case in which all the possible readings have equal 
legal weight. It is of course precisely where rival readings are possible 
that the rôle of the lawyer in assessing their respective weight, and pro- 
nouncing in favor of the strongest, comes in,—and this is of the very 
essence of his function as the guardian not so much of this or that par- 
ticular rule as of legal principle itself.1¢ 

The view expressed at Bellagio on the other hand (though only by 
“‘some’’), that there is seldom any reading so obviously correct as to im- 
pose itself, has significance in the context only if it means (and it must 
therefore be assumed to mean) that the legal adviser would be justified 
in adopting the weakest of the possible interpretations (provided it were 
plausible) if it served the purposes in hand. This conclusion is fortified 
by the further statement (p. 6) that some of those at Bellagio ‘‘even said 


16 See the present reviewer’s remarks on the correct approach where a legitimate 
choice of legal conclusions presents itself, made when commenting on the late Judge 
Sir Hersch Lauterpacht’s views on the place to be accorded to such factors as ‘‘legal 
policy’? and ‘‘international public interest.’?? Tkese remarks will be found in the 
British Year Book of International Law for 1962, in particular on p. 11, and under 
rubrie (iii) and the ensuing ‘‘Comment’’ on pp. 23-24. 
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. although others dissented, that a legal adviser should avoid trying to 
lay down the correct rule, but rather point to the possibilities of several 
courses of action and the legal consequences of each, leaving it to the 
decision-making body or individual to select the preferred course of 
action.” It is added that it was further argued by others that the legal 
adviser ‘‘should not only show the several possibilities, but should in ad- 
dition reach a conclusion as to the course that should be chosen amongst 
these possibilities’’—which of course would virtually be to convert him 
into a policy-maker and, moreover, one who, by reason precisely of his 
legal function, would speak with weighted voice. 

Echoes of the same ideas are to be found in another phrase of Mr. 
Elkin’s discussion paper, already mentioned,’ to the effect that ‘‘as often 
as not, the legal adviser will be asked, not what the law is, but what it 
should be—-what legal or institutional form some conclusion on policy 
should take’’—(volume, p. 2). Indeed so great was the distrust shown 
of the purely legal approach, even amongst the legal advisers themselves— 
(‘‘At this point, as at many others in the discussion, attempts to draw a 
clear line between law and policy were brought into question’’—at pp. 8- 
9)—that its supposed dangers (that is, assuming the underlying premisses) 
were illustrated by asking what would have happened if there had been a 
reference to the International Court of Justice of the validity of the practice 
of counting an abstaining vote by a permanent member of the United 
Nations Security Council as not amounting to a veto? ‘‘In the circum- 
stances the Court’s legal opinion on a question then novel might well have 
been negative.” This would ‘‘have ended at the start the development of a 
practice that corresponded to the political necessities of the period’’—(p. 
9). It was also queried whether it had been wise to ask for the Advisory 
Opinion given by the Court in the Expenses of the United Nations case, 
and whether that Opinion had facilitated ‘‘the political compromise” that 
eventually proved necessary—(ibid.). These are of course pertinent and 
legitimate queries, but they show, as did also the diversity of views ex- 
pressed at Bellagio, that there is at present far from any clearly settled 
common idea as to the rôle of law and legal advice, and as to the basis 
of such advice, in the field of the international organization, and that 
there is a good deal of ground to be covered before any can be reached. 
What admits of no doubt, however, is the value of frank discussions of 
this kind and the debt owed to those who promoted and made them possible. 


Thus much for the legal adviser and his personal problems. The rest 
of the volume is concerned with a number of legal problems common to all 
international organizations as such. The chapter headings are (ITI) ‘‘Ca- 
pacity and Personality of International Organizations’’; (III) ‘‘Con- 
sensus: Formation and Effects’; (IV) ‘‘Compliance with Decisions of 


17 It should be mentioned that, as Mr. Elkin himself pointed out (volume, p. 1), 
his paper, in order to stimulate discussion, ‘‘deliberately included a number of some- 
what controversial propositions.’’ 

18 [1962] I.C.J. Rep. 151. 
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International Organizations.’ Space will not permit of more than a 
cursory glanee here at some of the questions involved. By far the most 
important from the purely juridical standpoint is that of the capacities 
and powers of international organizations.® These of course depend 
primarily on the terms of the relevant constituent instrument, and perhaps 
more particularly, even if in the negative sense, on any prohibitions or 
limitations stated in, or clearly implied, by it. But in practice there is 
much more to the matter than that. ‘‘Essentially,’’ the volume says 
(p. 15), ‘‘this part of the discussion was an investigation of a phenomenon 
observable on the international scene—that international organizations do 
in fact often engage in activities not expressly authorized by their con- 
stituent instruments or readily to be implied from them.’’ Indeed, it is 
added, ‘‘sometimes organizations take actions that, on a literal reading, 
appear inconsistent with specific limitations or prescriptions m their 
constituent instruments.’’ 

The Bellagio discussions of this matter proceeded mainly on the basis 
of views expressed in various writings 2° by Mr. Finn Seyersted, who was 
present and doubtless led the discussion. The essence of these views is 
that an international organization has, by virtue of its simple existence 
as an entity set up by inter-statal agreement, an inherent competence ‘‘to 
perform any act designed to carry out its purposes’’ (volume, p. 14), and 
that it is in a practical position to perform,—and that this is so ‘‘whether 
or not there is a grant of powers explicitly or implicitly [reviewer’s italics] 
made by its constituent instrument.’’ This is a somewhat sweeping doc- 
trine and not without its possible dangers, although its delightfully 
simplifying effects must give it a great appeal to all those working on the 
inside of any international organization. Insofar as, in support of it, 
reliance is placed on the opinion of the International Court in the Repara- 
tions case (as to which see note 11 on p. 47 of the volume?) it seems 
to the present reviewer to go somewhat beyond what the Court said in that 
case, and to correspond much more closely to the rather extreme view ex- 
pressed by Judge Alvarez in the (first) Admission of a State to the United 
Nations case.2? The Court in the Reparations case held that there must 
be at least a conferment of powers by ‘‘necessary implication.” The 
essential passage reads (at p. 182 of the Judgment) : 


. . . Under international law, the Organization must be deemed to 
have those powers which, though not expressly provided in the Charter, 


19 For some of the present writer’s observations on this subject see British Year Book 
of International Law for 1952, at pp. 5-6; and, indirectly, when commenting on the 
views of Judge Sir Hersch Lauterpacht on voting rules (as given in his separate 
opinion in the South West Africa Voting Procedure case), in ibid, for 1962, in rubric 
(4) on pp. 20-21, and in rubric (9) on pp. 29-30. 

20 The relevant ones are listed in note 10, on p. 47 of the volume. 

21 As stated in note 11 on p. 47 of the volume under review, Mr. Seyersted also 
relies considerably on the Advisory Opinion of the International Court in the Expenses 
of the United Nations case (note 18 above). But, as indicated in some of the sepa- 
rate opinions in that case, the Court did not deal with all the difficulties involved. 

22 [1948] I.C.J. Rep. 68. 
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are conferred upon it by necessary implication as being essential to 
the performance of its duties... .78 


As was pointed out at Bellagio, however, and in effect granted by Mr. 
Seyersted himself (volume, p. 16), there may really be only a slight gap 
between his doctrine of inherent powers, and the less far-reaching one of 
implied powers, if a liberal turn is given to the process of implication when 
determining what powers an international organization must be deemed 
to have for the achievement of its purposes. 

To the present reviewer, a more useful as well as juridically sounder, 
approach appears to be that described in the following passage from the 
volume (pp. 16-17) which is worth quoting in extenso: 


Although it was not explicitly stated in the course of the discussion, 
the thought seemed to emerge (especially from the statements of the 
‘‘pragmatists’’) that the norms relating to the capacity and powers of 
a given organization are less to be found in definite terms in the con- 
stituent instrument of the organization than in the processes by which 
customary international law develops—by the assertion of a claim to 
competence (whether by the administrative organ or by a member 
state or group of states), the reaction to these claims by other parties ` 
whose support and acceptance is essential to effective performance (who 
may tacitly accept, actively cooperate, press for modification, or wholly 
reject), and the emergence, through these claims, counterclaims, and a 
course of conduct, of precedents that may be called the law of the 
organization. 


This comes very close to the lines of thought suggested by the reviewer in 
his formulation of the doctrines of ‘‘subsequent practice,” ‘‘amendment 
by conduct,’’ and ‘‘emergent purpose’’ in the interpretation and applica- 
tion of treaties and other international instruments, particularly the con- 
stituent instruments of international organizations **—(and incidentally 
this is surely the answer to the query raised on pp. 30-31 of the volume, 
about the ‘‘gold tranche position’’ in the International Monetary Fund). 
There is of course a fundamental difficulty about the whole process, but 
this is after all only the same as applies to the formation of ordinary law 
by custom, namely, to determine at what point a new rule of customary 
law, practice or conduct has emerged, in such a way that it can be re- 
garded as generally binding. There is no lack of opinion on this subject 
in the literature of international law.?5 


In the chapter on ‘‘Consensus: Formation and Effects,” there is an 
interesting discussion of the philosophy and implications of the special 


23 There is of course a latent ambiguity here, which if resolved in one way would 
support Mr. Seyersted’s interpretation; and if the passage had read ‘‘are conferred 
upon it by law as being essential .. .’’ ete., omitting the words ‘‘by necessary im- 
plication,’’ there would be little doubt about its intended meaning. 

24 See British Year Book of International Law for 1951, pp. 9 and 20-22; and ibid. 
for 1957, pp. 211-212 and 223-225. 

25 To which the writer added his contribution in a set of Hague Academy Lectures 
(Recueil des Cours, 1957, IT, §§57-68). 
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procedures prevailing in the United Nations Conference on Trade and 
Development (U.N.C.T.A.D.), for reconciling the views of the developing 
majority (and prospective recipient countries) with those of the nu- 
merical minority of already industrialized states. These were seen as 
foreshadowing a possible solution of ‘‘a constitutional problem .. . central 
to all international organizations—the problem of relating voting and other 
processes of decision to responsibility for carrying out the decisions by 
individual nation-states’’—part of which problem is of course that a 
numerical majority may take decisions calling for action to be carried 
out by a numerical and possibly dissenting minority. 

In the discussion (pp. 28-29) of the binding character of various kinds 
of international acts, the view expressed by one participant that a ‘‘solemn 
declaration’’ by a head of government or foreign minister should now be 
regarded as binding in international law, evoked ‘‘vigorous dissents.” It 
was pointed out inter alia that such declarations were in fact frequently 
the prelude to the exact reverse—for instance, a statement that a govern- 
ment had no intention of devaluating its currency might well come ‘‘on the 
very eve” of devaluation. Yet there is no doubt that unilateral declara- 
tions can be binding in international law,” and there is at least warrant 
and support for the view that what amounts to an international agreement 
or undertaking can be brought about by purely oral statements.” But the 
point is of course whether a statement of intention amounts to an wnder- 
taking. Clearly the type of such statement instanced at Bellagio could 
not do so; and in general it would probably be true to say that statements 
not formulated as positive undertakings cannot have that character except 
perhaps when, considered as statements of intention, they are made in such 
circumstances that they are bound to be regarded, and relied on, as under- 
takings by those they are made to.” 

There follows (p. 29) an interesting summary of a discussion on the 
legal status of the resolutions of international organizations. Do they at 
least bind these member states which have voted for them? Can they 
come to be ‘‘as binding as a formal treaty’’? But even in regard to a 
case in which a unanimously accepted resolution of the United Nations 
General Assembly banning weapons of mass destruction in outer space,”® 
‘instead of a formal treaty to .. . solemnize the consensus of govern- 
ments,’ was adopted, there was at Bellagio (p. 29) ‘‘vigorous dissent 


26 See the writer’s discussion of this under the rubrie of ‘‘In case (ù)??? in British 
Year Book for 1957, at p. 230. 

27The somewhat controversial finding of the Permanent Court of International 
Justice in that sense concerning the so-called ‘‘Ihlen Declaration’? in the Eastern 
Greeland case (P.C.I.J. Reports, Series A/B, No. 53, at pp. 70-71) is the subject of 
an interesting discussion by Professor D. P. O’Connell in one of the latest general 
treatises on international law (Val. I, pp. 219-221). The International Law Com- 
mission of the United Nations, in its final Report on the Law of Treaties (1966, Gen- 
eral Assembly Doc. Supp. No. 9—A/6309/Rev. 1, par. (7) on p. 22), recognized ‘‘legal 
force’’ for oral agreements but not the character of ‘‘treaties.’?’ 

28 See again the reference given in note 26 above. 

29 General Assembly Res. 1884 (XVIII) of Oet. 17, 1963. 
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from the implication that the resolution was as binding as a treaty’’; and, 
apart from the theory of the thing, a number of practical objections were 
put forward also. 

In the course of a discussion on codification, and the various forms it 
might take (pp. 29-30), it was suggested that “if international law is 
mainly being codified’’—i.¢., if the codification is mainly declaratory of 
existing law—‘‘it is better to use a declaration,’’*° for if a treaty is used, 
‘‘there may be a question whether states that have not ratified it are bound 
by the law it formulates” (which would of course in fact be binding on 
them as customary international law). To this might be added the equally 
possible danger that states having ratified, but subsequently having with- 
drawn from such a treaty, might argue that, no longer being bound by the 
treaty, they were no longer bound by the rules of customary international 
law embodied in it. Although both arguments are quite unsound, it would 
probably be wise to guard against them by specific provisions inserted in 
law-cocifying treaties. One method cited in the volume (pp. 29-80) 
was that adopted in the 1958 Geneva Convention on the Law of the High 
Seas, which expressly states that it is declaratory of existing law. Another 
is that suggested in a resolution recently adopted by the Institute of Inter- 
national Law at its Nice session (September, 1967) for the insertion of 
clauses the effect of which would be to make it clear that participation 
or non-participation in such a treaty cannot affect obligations independently 
existing under customary international law. Such clauses, moreover, do 
in fact appear in the recently completed draft of the International Law 
Commission on the Law of Treaties, which is to be the basis of a forth- 
coming inter-governmental codifying conference convened under the au- 
spices of the United Nations. 

There follows (pp. 31-84) an interesting, if slightly technical, discussion 
of the very diverse voting practices prevailing in international organiza- 
tions, contrasting those in which the authority to take binding decisions 
resides in a small group of member states ‘‘possessing a numerical ma- 
jority of weighted votes,’’ but which are often reluctant to exercise their 
powers ‘‘if there remains a substantial body of opposition’’,—with the very 
different practices of such bodies as the U.N. General Assembly or 
U.N.C.T.A.D., in which the tendency is for ‘‘a numerical majority of states, 
commanding a small amount of resources, to try to bind a minority com- 
manding large resources.’’ 


A final chapter on ‘‘Compliance with Decisions of International Organi- 
zations,” while bringing out the difficulties involved, makes the excellent 


30 The present writer, during his period as Special Rapporteur to the International 
Law Commission on the Law of Treaties, was opposed to codifying the law on that 
subject in what would itself constitute a member of the class being treated of. As 
the eternal conundrum of the Cretan and his affirmation that all Cretans were liars 
shows, a circulus inextricabilis is liable to be set up whenever the authority for a 
statement. or rule about a class of things consists of, or emanates from, something 
that is itself a member of that class. 
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point (p. 37) that the procedures for ascertaining and registering non- 
compliance, as practiced by a number of international organizations, are 
virtually equivalent to a quasi-enforcement measure : 


In the process of ascertaining that there has been non-compliance 

the organization has already taken a step toward effecting compliance. 

Reports of non-compliance, whether kept ‘‘within the family’’ or gen- 

erally published, in themselves bring some pressure for compliance. 

And the ecnsultation with governments about complaints is often a first 

step in the processes of negotiation and friendly settlement by which 
- the causes of complaints are removed. 


A “Conclusion” (Chapter V) briefly mentions a number of other matters 
touched upon at Bellagio—in particular that of the provision of technical 
assistance on international legal problems to the newer countries. To the 
enumeration of various steps taken in that behalf there can be added the 
special series cf training courses run by the Hague Academy of Interna- 
tional Law in conjunction with the Dag Hammarskjöld Foundation in the 
period 1963-1966. 

The final thought (pp. 44-45) was that the concerns of those attending 
the Bellagio meeting, ranging as they did over such a broad spectrum of 
affairs, were expected to be ‘‘so disparate and specialized that it would be 
difficult to find common ground.’’ But in fact the experiment had showed 
that ‘‘the common ground was very broad indeed, whether in terms of 
‘housekeeping problems’ of internal administration, or in terms of juris- 
prudential and practical questions about the place of international organi- 
zations on the world scene.’’ Foreshadowing a repetition of the experi- 
ment, the volume ends (p. 45) by saying that 


A world system still fundamentally based on the interaction of 
sovereign, independent states, but increasingly responding to the facts 
and implications of interdependence, could hardly fail to benefit from 
the effort. l 


Judging by this sample, and bearing in mind the previous Princeton con- 
ference of governmental legal advisers, this is a view that all will share. 
Indeed if a criticism can be made, though in the circumstances it can 
hardly be one, it is that on so many matters of the greatest interest and 
moment so tantalizingly little is reported. Perhaps now that the terrain 
has been surveyed generally, future occasions might be devoted to a study 
in depth of just two or three major topies. The results, even if not always 
conclusive, could not fail to be valuable. 
GERALD FITZMAURICE 
Judge of the International Court of Justice 


THE JUNE, 1967, MEETING OF THE SOCIETY’S BOARD OF REVIEW AND DEVELOPMENT: 
IDENTIFICATION OF PROBLEMS FOR RESEARCH 


The Board of Review and Development of the American Society of 
International Law met at Princeton, New Jersey, on June 2 and 3, 1967. 
This was the fifth meeting of this body since its establishment was 
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authorized by the Executive Council of the Society in November, 1964.1 
The Board devoted its June meeting primarily to discussion of interim 
reports of the panels working under the Board’s auspices. This note 
abstracts from the two days of deliberations various questions and prob- 
lems in the sphere of international law that were identified as especially 
deserving of further analysis and research. 

The regulations of the Society define the Board’s responsibilities: 


... to review current developments in law affecting public and private 
relations and transactions across national boundaries and current re- 
search and similar activities in these fields, seek to identify problems 
that in their judgment require further intensive study, organize 
such further study through committees (assisted where appropriate 
by rapporteurs and research assistants) or individual: research, recom- 
mend the allocation of funds made available for these purposes from 
grants or other sources, and recommend the publication of papers 
resulting from its work... 2 


The Board in its first two and a half-years of operation has emphasized 
the ‘‘review’’ and ‘‘identification’’ functions. In its earlier meetings it 
selected several problem areas in international relations whose legal aspects, 
it believed, merited special attention. In a number of these areas, panels 
were convened to review and appraise the state of knowledge and gaps 
and inadequacies in research. The following panels, each composed of 
15-20 persons, have been formed: 


Capital Formation and Securities Regulation: John R. Stevenson, Chair- 
man; Robert L. Knauss, Rapporteur l 

China and International Order: Jerome A. Cohen, Chairman-Rap- 
porteur (panel in process of formation) 

Codification and the Progressive Development of International Law: 
Richard R. Baxter, Chairman-Rapporteur (panel not yet formed) 

' Communication and Linguistics: Harold D. Lasswell, Chairman; Peter 

J. Liacouras, Rapporteur 

Conflict Control by Non-Violent Means: James N. Hyde, Chairman; 
Tom J. Farer, Rapporteur 


1The following members and guests attended the meeting on June 2-3, 1967: 
John R. Stevenson, Brunson MacChesney, James N. Hyde, William W. Bishop, Jr., 
and Stephen M. Schwebel (all ew officio members of the Board); Elting Arnold, Rob- 
ert E. Asher, Jerome A. Cohen, Richard A. Falk, Wolfgang Friedmann, Richard N. 
Gardner, Joseph M. Goldsen, Fred O. Ikl6é, Myres S. McDougal, Stanley D. Metzger, 
Stefan A. Riesenfeld, William D. Rogers, and Oscar Schachter (members of the 
Board); Oliver J. Lissitzyn, (elected to succeed Richard N. Gardner); and Richard W. 
Edwards, Jr., Robert Gilpin, John B. Howard, and Peter J. Liacouras, Previous 
meetings were held in March and October, 1965, June, 1966, and February, 1967. 
H. ©. L. Merillat, ‘‘Board of Review and Development: a New Activity of the 
Society,’’ 59 A.J.I.L. 574 (1965), contains a general discussion of the Board and 
a report on its first meeting. See also the presidential addresses of Brunson Mac- 
Chesney and John R. Stevenson to the annual meetings of the Society in 1966 and 
1967, 1966 Proceedings, American Society of International Law 183; 1967 ibid. 228. 

2 Regulations of the American Society of International Law, Section II.3. 
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Investment in Developing Countries: Seymour J. Rubin, Chairman; 
Robert F. Meagher, Rapporteur 

Law of Treaties: Oliver J. Lissitzyn, Chairman (Egon Schwelb served 
as Rapporteur in the study group’s earlier work.) 

Legal Training and Developing Countries: John B. Howard, Chairman; 
Robert H. Edwards, Rapporteur 

Nuclear Energy and World Order: Bennett Boskey, Chairman; Mason 
Willrich, Rapporteur 

Regional Integration: Stefan A. Riesenfeld, Chairman-Rapporteur 

Relationship of Law and Force in Comparative International Systems: 
Saul H. Mendlovitz, Chairman-Rapporteur 

Réle of International Law in Civil Wars: Richard A. Falk, Chairman- 
Rapporteur 

Rôle of International Law in Government Decision-Making in War-Peace 
Crises: Roger Fisher, Chairman-Rapporteur 

Trade Regulation: Stanley D. Metzger, Chairman-Rapporteur 


Summary reports of some of the panel meetings have been published.’ 
As the panels proceed further in their work, papers prepared by the 
rapporteurs and reports of the meetings will be published and should 
contribute to the development of international law to meet emerging 
problems. 


Application of New Work in the Social Sciences to 
International Legal Problems 


From the outset of discussions leading to the establishment of the 
Board it was assumed that one of its aims should be to help bring about 
a more effective working relationship between lawyers and scholars in 
other disciplines concerned with international relations. 

Most of the panels under the auspices of the Board are interdisciplinary 
in membership, and include economists, political scientists, and other 
social scientists as well as lawyers. In addition, three panels have 
been specially charged to examine work in other fields of social science 
and recommend how the substantive research results or the techniques 
employed might contribute to international legal studies: Communica- 
tion and Linguistics; Conflict Control by Non-Violent Means; and Law and 


8H. Œ L. Merillat, ‘‘Law and Developing Countries,’? 60 A.J.I.L. 71 (1966); 
James N. Hyde, ‘‘Law and Developing Countries (continued),’? 61 ibid. 571 (1967); 
Stanley D. Metzger, ‘‘Regulation of International Trade: Summary Report,’’ 60 ibid. 
537 (1966); Robert L. Knauss, ‘‘Report on the Meeting of the Panel on Capital 
Formation,’’ 61 ibid. 1030 (1967). Abstracts of the civil war studies were discussed 
at the 1967 annual meeting of the Society, 1967 Proceedings, American Society of 
International Law 2 and 50. 

Papers of the Study Group on the International Law Commission’s Draft Conven- 
tion on the Law of Treaties were made available to teachers in the United States 
and to officials of the United States and other governments. A number of the ideas 
expressed by individual participants in the study groups have been elaborated in articles 
in the October, 1967, Law of Treaties symposium number of this JOURNAL, 61 A.J.LL. 
895 ff. (1967). See also 1967 Proceedings, American Society of International Law 186. 
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Force in Comparative International Systems. Interim reports on the work 
of the first two panels were received at the June meeting ard are sum- 
marized here. The third panel is examining the relevance of zhe work of 
political scientists and historians to the legal analysis of war-peace issues. 

Communication and Linguistics. Lawyers, by their training and ex- 
perience, are particularly aware of the importance of language in human 
relationships, and, indeed, in institutional relationships as well. Lawyers 
are trained to distinguish the meanings of words in statutes and court 
decisions, to be careful in the choice of language in draftirg contracts 
and other instruments, and through probing questions to ‘evelop the 
factual background of complicated transactions for judges and juries. 
Lawyers know without having to be taught that language is used to pro- 
scribe actions, to. recommend procedures, and in other ways, in addition 
to communicating descriptions. In the international field, the importance 
of language is even more apparent than on the domestic level, for ideas 
are mediated through different cultural backgrounds, translations must be 
relied upon, and serious consequences may flow from misund=rstandings. 

The present generation of lawyers was essentially trained in the intuitive 
use of language in law school and practice through exposure to many, many 
examples. Can modern studies of communication and linguistics and the 
attempts to systematize these studies assist lawyers involved in interna- 
tional transactions? Can the modern study of communication and linguis- 
ties supplement the lawyer’s intuitive approach to language by more 
rigorous techniques or at least alert the lawyer to insights be otherwise 
might have missed? Harold D. Lasswell put these and related questions 
to the Board in June, 1966, and a decision was taken to establish a panel, 
chaired by Professor Lasswell, on the subject of Commun:eation and 
Linguistics. 

In June, 1967, Peter J. Liacouras, the rapporteur, presented an interim 
report on the panel’s first two meetings to the Board. He noted that the 
panel has sought to identify problems in the international sector of law 
that appear, at least in part, to result from communication difficulties. 
With the assistance of its Chairman (Professor Lasswell), guest experts 
(Hayward Alker, Jr., and Layman E. Allen), and books written by pro- 
fessional linguists and others, the panel has familiarized itself with recent 
work in the application of logic to legal statements, the use of methods 
of content analysis, and the analytical tools developed by >rofessional 
linguists. At its next meeting, the panel will pursue the application of 
these and other techniques to problems lawyers encounter in international 
transactions. It will consider how lawyers can make use of the newer 
techniques, and it will suggest questions to be researched. 

While the discussions have not been rigidly structured, the panel has 
employed the following communication model: Who, with what in mind, in 
what situations, with what assets at his disposal, employs whet strategies 
of communication, to achieve what immediate and longer-term results? 

The panel, at its meetings, has discussed the following questions, among 
others: 
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How much of the intuitive handling of language (in drafting, in 
negotiation, in speech-making, and in other activities) can be ex- 
plicitly articulated and systematically organized? What would be 
gained and what would be lost if the handling of language were sub- 
ject to a more rigorous discipline? 

What are the advantages and disadvantages of using artificial 
languages to describe social process events? 

Is there a relationship between identity and diversity of interests 
of a communicator and his audience and the ease or difficulty of ac- 
curate communication? What is comprehended by the words ‘‘ac- 
curate communication’’? Is perfect.communication ever possible? 

What is the relevance of the subject matter (for example, commer- 
cial transactions versus military exchanges) to the possibility or de- 
sirability of achieving more perfect communication in law? 

Under what circumstances is semantic ambiguity (the choice of a 
word that blends or ‘‘fuzzes’’ a difference of view) desirable or to be 
avoided? Does the fact that the participants know that a deliberately 
ambiguous word has been chosen avoid problems of future interpre- 
tation? 

Is syntactical ambiguity (for example, a pronoun with two different 
possible antecedents) ever desirable; and if not, what procedures will 
assure that such ambiguity will not occur? 

What gre the goals and functions of rules of interpretation of legal 
instruments, and can the formal study of communication and lin- 
guistics assist in the formulation and application of such rules? 

What is the impact of different modes of formulating authcritative 
language on subsequent comprehension and behavior? For example, 
is the impact heightened when previously unsystematized prescrip- 
tions (customary law) are codified into comprehensive codes? 

Can the study of communication research help one to better under- 
stand the disfunctional uses of language and how to deal with prob- 
lems that disfunctional use of language may reveal; for example, long, 
irrelevant speeches at the outset of a conference that ostensibly set 
the mood of the conference and actually permit the delegates time to 
study the background documentation that they may not have read? 


The next meeting of the panel will attempt to clarify the above questions 
and others. Where presently available research does not provide satis- 
factory answers, and the questions appear important, the panel will recom- 
mend research projects and procedures. 

Conflict Control by Non-Violent Means. The Board of Review and 
Development at its June, 1966, meeting recommended that a panel be set 
up to prepare a propositional inventory + of the contributions of the social 

4The words ‘‘propositional inventory’? were introduced into the Board’s discus- 
sions by Joseph M. Goldsen at an earlier meeting. The words have been frequently 
used at later meatings to describe the kind of analytical review of the existing literature 
that is needed in various fields. A ‘‘propositional inventory’’ is an integrated set of 
propositions or hypotheses suggested by a careful review of existing literature and 
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sciences to the settlement of international disputes. James N. Hyde, the 
panel’s Chairman, presented a report on the panel’s initial meeting. 

` The phrase ‘‘peaceful settlement of disputes” as it has usually figured 
in the discussions of lawyers has referred to United Nations Charter pro- 
cedures to be followed in handling disputes, such as mediation, fact-finding, 
arbitration, and judicial settlement. The panel does not, however, plan 
to emphasize the formulation of Charter procedures, although it does plan 
to examine the reasons for the use or non-use of existing procedures. The 
emphasis will be on approaches of the social sciences, including some ex- 
perimental approaches, to a greater extent than on strategy or procedure. 
The intended propositional inventory will be an attempt to capture new 
ideas developed through social science research and make them more gen- 
erally avaliable. One speaker at Princeton said he hoped the panel would 
not just examine what scholars are writing but will also look at the data 
that is immediately available on what nation-states are doing. 

The first meeting of the panel in March was a ‘‘brainstorming’’ session 
to elicit suggestions that deserve further attention without trying to inte- 
grate them at that point into a comprehensive scheme. Some of the ideas, 
recast here into the form of questions, were: 


Can understanding of dispute settlement be assisted by identifying 
and classifying different types of conflict? What are likely to be the 
most helpful categories and criteria for this purpose? 

How can social research on distributive and integrative approaches 
to dispute settlement (whether to divide the ‘‘pie’’ or try to make it 
bigger) contribute to the invention and appraisal of alternative 
policies in particular cases? 

Does the United Naticns Charter embody a ‘‘Western’’ legally- 
oriented approach to the settlement of disputes that is alien to the 
cultures of many of the member states? In Asian societies is there 
more toleration of conflict and less pressure to formally reach settle- 
ments than in the ‘‘West’’? 

What techniques may disputants or third parties employ to facili- 
tate the initiation and successful conclusion of negotiations? Do do- 
mestie disputes, particularly labor disputes, provide direct analogies 
with international confict? 


The above questions are a few examples, quite unrefined, of matters that 
the panel may pursue in its future work. One point raised in the panel’s 
meeting was commented upon by several Board members. The idea was: 
Time is nearly always on the side of non-violent settlement, and a ne- 
gotiator should always try to buy time. To the participants at Princeton, 
meeting in early June when the United Nations Emergency Force had just 


research, together with comments on the existing literature and research that sup- 
port or weigh against the stated proposition, and suggestions for research where 
the available work is unsatisfactory or is non-existent. An example is Leon Lipson 
and Nicholas deB. Katzenbach, Report to the National Acronauties and Space Ad- 
ministration on the Law of Outer Space (Chicago: American Bar Foundation, 1961). 
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been withdrawn, the Gulf of Aqaba closed to Israeli shipping, and amid 
reports that the Middle East would soon be in war, the proposition did not 
seem self-evident. One Board member said he had heard.a prominent 
speaker only three weeks before give the Arab-Israeli disputes.and U.N.E.F. 
as an example of the healing effect of time. The member wondered what 
the passage of ten years had done. Another Board member said that the 
phrase ‘‘with time things work themselves out’’ was a cliché. What is 
worked out and how? Movement toward reconciliation and settlement does 
not just happen because of the passage of time. Something else must also 
take place along with the passage of time. 


China and International Order 


Jerome A. Cohen suggested four areas where legal research is needed on 
the international relations of the People’s Republie of China: (1) historical 
or background studies of pre-Communist attitudes toward international 
law; (2) the systematic translation of Chinese collections such as the treaty 
series and the series of documents on foreign relations; (3) studies either 
of Chinese theory and practice in a given field, such as international trade 
or the law of the sea, or of case histories of specific disputes and problems; 
and (4) future-oriented analyses of the implications of China’s full par- 
ticipation in the family of nations. 

Professor Cohen said there is a need for much more research and the 
dissemination of information on Chinese law, particularly to the non- 
specialist. One of the disturbing factors is that many prominent inter- 
national law scholars are not familiar with the few articles that have been 
published in major scholarly publications like the American Journal of 
International Law. There is a need to bring more persons into the 
China law field—not necessarily as experts. Some of the research projects 
listed above might be undertaken by scholars who have not previously 
specialized on China and who might collaborate with such specialists. An- 
other possibility is to tap experience that persons in other countries have 
had in dealings with mainland China. 

Professor Cohen elaborated on several of the research needs listed above. 
Several consultants, he said, emphasized the importance of supporting 
further research into the traditional Chinese view of international law, the 
assimilation of Western concepts and the Republic of China’s practice 
both before and after its 1949 removal to Taiwan. Otherwise, it will be im- 
possible to sort out what is ‘‘Chinese’’ and what is ‘‘Communist.’’ Al- 
though diplomatic historians have done some work in this subject, it is 
virtually a virgin field for lawyers. 

There was widespread agreement, he reported, on the desirability of 
inviting foreign lawyers to analyze specific legal aspects of their country’s 
relations with China, such as legal aspects of bilateral trade relations. 
This would not only ‘provide a helpful diversity of perspectives but also 
produce a great deal more information than will be available on the basis 
of the introductory studies currently under way. Japan’s experience with 
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China in the regulation of fisheries, Indonesia’s experience with respect to 
dual nationality problems, the experience of each of China’s neighbors in 
handling border disputes, the recent Sino-Dutch dispute as to whether a 
Chinese delegation enjoyed immunity from local jurisdiction, French legal 
problems in resuming diplomatic relations with China, and Canada’s wheat 
sales are merely illustrative of the kinds of problems that deserve inten- 
sive analysis. 

Studies of legal problems of China’s international trade, it was sug- 
gested, would be valuable in themselves and also cast light on broader 
aspects of China’s international and domestic behavior. Much remains 
to be done, it was concluded, on problems that have alread: received at- 
tention in the literature, such as China and the United Nations and the 
legal status of Taiwan. The records of the Panmunjom end 1954 and 
1962 Geneva Conferences require exploration for legal implications and 
evidence of Chinese negotiating practice. A comprehensive look at Chinese 
treatment of aliens would be important, as would a study of diplomatic 
and consular practice. The extent to which relations between Communist 
governments and Communist parties reflect principles of international law 
was also recognized as an interesting subject. 

One Board member asked about the status of work on understanding 
the réle that law plays in contemporary China. What is the legal pro- 
fession? Who are the lawyers? What rôles do they play in what kinds 
of decisions on both the domestic and international scena? Professor 
Cohen said that these questions are being studied. In general, more at- 
tention is being paid to Chinese domestic law than to China’s legal rela- 
tions with other countries—though data on the latter shculd be more 
accessible. 


Legal Training and Developing Countries . 


Concern for the training of officials, teachers, and practicing lawyers to 
contribute to the solution of legal and institutional problems in developing 
countries has figured prominently in Society discussions in recent years.’ 
John B. Howard, Chairman of the continuing panel on Lezal Training, 
reported to the Board on the plans of the panel. 

The terms of reference originally given to the panel were: ‘‘What are 
law schools in the United States doing, and what might they do, to help 
train lawyers for the kinds of legal tasks important to developing coun- 
tries?” Mr. Howard noted at the Board meeting that the eharge to the 
panel has two aspects: 


5See H. ©, L. Merillat, ‘‘Law and Developing Countries,’’? 60 AJ.LL. 71 (1966) ; 
James N. Hyde, ‘‘Law and Developing Countries (continued),’’ 61 ibid. 571 (1967); 
and H. C. L. Merillat and Richard W. Edwards, Jr., United States Law Schools 
and Latin America: Law and Development (Washington: American Society of Inter- 
national Law, 1966). 

A conference on ‘‘ American Law Schools and Africa,’’? sponsored by the Society, 
was held at Lake Arrowhead, California, in June, 1967. ‘‘International Law and 
Developing Countries’’ was the theme of the Society’s 1966 annual meeting. 1966 
Proeeedings, American Society of International Law. 
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(1) What ere the legal tasks that are important to a developing 
country? 

(2) What can United States law schools do to help train lawyers to 
handle these tasks? 


The panel decided at its first meeting in December, 1966, that, as a 
first step, it would look at specific past examples of legal technical as- 
sistance projects—for example, assistance in the establishment or operation 
of a law school or research center in another country. The April, 1967, 
meeting of the panel was devoted to discussion of two such projecis, and 
the next meeting will be devoted to the discussion of others. The focus 
of attention was on the problems seen by those initiating the project (in 
many cases dissatisfaction by those in the country with the rôle played 
by the legal profession), the events that led to American participants 
being brought in, the alternative courses of action that were open and 
the decisions taken, the kinds of contributions the American participants 
were able to make, and the problems encountered. Future meetings of 
the panel may consider the question of what law schools should be doing 
in the United States to train American and foreign students to do a better 
job in overseas development. 

Following Mr. Howard’s presentation, a lively discussion ensued. There 
was disagreement on how consequential the various legal training projects 
abroad in which Americans have participated will prove to be. All agreed 
that the needs are immense, and far greater resources need to be brought 
to bear upon them. Several participants said that, while what had been 
done was small in relation to the total problem, one should not quickly 
‘write it off. The long-term effects that may follow from a well-con- 
ceived ‘‘project’’ such as the following are not easily estimated—the 
formation of an able law faculty in a country that previously had none, 
or the work of a research center in a country where previously there had 
been little serious interest by lawyers in the administration of the law as 
it affects the ordinary population. 

One speaker urged that a comprehensive estimate be prepared of the 
needs for legal training throughout the developing world. Other related 
questions were asked: What are the various measures that might be taken 
to meet the needs? "What rôles can local law schools and other institutions 
play? What kinds of assistance from within and from without their coun- 
tries would be of greatest value to them? What rôles can American law 
schools play in the training of American students and foreign students 
interested in development problems? While all agreed that these questions 
deserve answers, how to go about answering them in an intelligent way 
that takes into account the varying local situations was less clear. Most 
participants thought the panel’s approach—a look at specific cases—was a 
good way to start. 

One speaker urged that the panel, drawing from its review of actual 
cases, should work up a check-list of the kinds of background information 
a responsible decision-maker would like to have before he embarked on a 
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program, And what procedures for self-evaluation, periodic audit, and 
modification of goals can be built into the project? 


I have talked with some people who have been involved in some 
of these overseas legal things. This is sort of cocktail party kind of 
conversation, and I find it very depressing, because they don’t seem 
to have a very clear idea of objectives, of knowledge about what they 
might be running into—in other words they don’t seem to have done 
their homework—and I am naive enough to be shocked by that. 

Very often these institutional plans just don’t have any self- 
evaluation schemes, but after it has all happened, then knowledgeable 
people reminisce about it, and we get a lot of useful anecdotage, but 
it is different from having built into the very mechanism of what you 
are trying to do a kind of self-audit, a periodic self-audit. 


It was said that legal scholars and ‘‘advisers’’ in the past have some- 
times concerned themselves with improving the substantive law of a 
country and have given insufficient attention to development of the legal 
profession. The ‘‘finest’’ codes in the world are of little value to a country 
unless the people understand them, and there is a profession that knows 
how to use them, how to apply them to local problems, and is interested 
in improving them. Another participant said that in looking at the rôle 
of the legal profession in developing countries, the proper question, in his 
mind, is not whether lawyers are involved in development, but whether 
they are involved properly. For example, are they involved mainly in land 
speculation and promotional activities? 

There was disagreement whether the international dimension of law 
should be given special emphasis when legal technical assistance projects 
are conceived. Some felt international legal studies and problems of 
regional integration are subjects on which outsiders are best equipped 
to provide assistance. Others said that building up international legal 
studies is not the best approach to institutional development in developing 
countries, because this is not where persons in developing countries feel 
the strongest need and deficiency. 


Science and Public Policy 


How can the international law teacher or practitioner who is not a 
natural scientist gain perspective on major developments in a range of 
scientific fields and look ahead to some of the problems of a human 
institutional kind that are going to have to be solved in order either to 
permit the furtherance of the technical developments or to deal with the 
consequences which will then ensue? Two possible procedures have 
been discussed to assist the Board of Review and Development to dis- 
charge its responsibility to review developments in science and identify 
emerging problems in international affairs. 

One approach would be for the Board to receive reports from time 
to time on various scientific developments and related public policy 
questions. A second approach, which could be pursued at the same time 
as the first, would be to give attention to a few specific developments 
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that raise a range of significant questions. It might be that the experience 
in dealing with a limited problem would suggest how other problems 
could be dealt with. 

The panel that has been established on Nuclear Energy and World 
Order is an example of the second approach. Two other subjects which 
call for serious research were discussed in Princeton: space communica- 
tions and broadeasting; and weather prediction and modification. 

It was said, and not jokingly, that space is now ‘‘down to earth.” 
Questions relating to the sharing of communications facilities ownership 
and the management and regulation of use had assumed immediate 
dimensions. The arrangements for the Global Commercial Communica- 
tions Satellite System will be the subject of renegotiation in 1969. The 
present division of ownership on the basis of prior use and contribution 
may be put into question at that time. Can arrangements be worked 
out for the developing countries to have access on reasonable terms to 
the new capability for educational instruction and regular communications 
purposes? 

Technical developments on the horizon in space communications will 
also raise novel questions. Direct broadeasting from satellites is much 
closer than mest engineers expected a few years ago. Can the possible 
problems of censorship and propaganda use, that previously have been 
the subject of. speculation, be met in a satisfactory way? 

Joseph M. Goldsen suggested that little attention has been given by 
lawyers or political scientists to the international public policy questions 
posed by anticipated developments in weather modification. While present 
scientific estimates are that modification of the weather for sustained 
periods over large geographical areas will not become practical until 
1985, the predictions of scientists about when new developments would 
occur have so often been too conservative. Accurate prediction of the 
weather will come much earlier, probably, than significant weather modi- 
fication. Improved prediction should have important economic and 
social implications for farmers, insurers, government planners, and others.® 
There are many international plans, programs, and institutions in the 
weather field; but there is considerable need for advance analysis of 
future developments, costs, benefits, and arrangements. And if the 
scientists are thinking about 1985, perhaps lawyers should be thinking 
about it also. 


Law and Economics 


The June, 1967, meeting considered three topics that might be placed 
under the general heading of ‘‘law and economics”: research and de- 


8See Weather and Climate Modification: Problems and Prospects (2 vols.; Wash- 
ington: National Academy of Sciences, 1966); Weather and Climate Modification 
(Washington: National Science Foundation, 1966); Howard J. Taubenfeld, Weather 
Modification: Law, Controls, Operations (Washington: National Science Foundation, 
1966); and Weather Modification and Control, S. Rep. No. 1139, 89th Cong., 2d Sess. 
(1966). 
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velopment, international corporations, and international monetary reform. 
In each of these subjects the economic component looms larger than the 
legal. At the time of the meeting, panels under the Board’s auspices were 
not operating in any of these areas. 

Research and Development. .The disequilibrium in the allocation of 
resources to research between the developed and developing parts of 
‘the world was considered in relation to its economic aspects and in rela- 
tion to the earlier discussion of science and publie policy. William D. 
Rogers introduced the topic. 

Developing countries, short of scientifically trained personnel and 
with immediate development needs demanding all their efforts, must 
give priority to the application of known techniques in agriculture, public 
health, and industry, and appear unable to afford the expenses and the 
risks of research programs directed to more distant goals. In the long run, 
however, the developing countries will have to acquire the new tech- 
nologies to continue their own development, and the ‘‘rental’’ of technology 
is likely to impose heavy financial burdens on them. 

When one compares the magnitude: of the resources the developed 
countries can apply to the resources developing countries would have 
available, even if substantial portions of their budgets were devoted 
to research, one sees the difficulties of mounting a successful indigenous 
research program. On the other hand, it has been suggested that a 
country is not likely to be an effective user of research and know-how 
that it may purchase, borrow, or be given, unless there are indigenous 
institutions devoted to pure science and scholarship—an intellectual 
structure, educational facilities, and trained people who create:a con- 
stituency that makes demands on local politics and local industry. 

Several speakers said the transfer of research and know-how is part 
of the general problem of transfer of capital, skills, and education. 
Others argued that, while this may be true, the problems of effective 
use and the terms on which technical knowledge will be made available 
deserve special attention. What is the legal profession’s responsibility? 
Broadly stated, it is to design arrangements between donors and recipients 
which involve the adaptation of legal, financial, and government regula- 
tory policies to meet world community needs. 

If the legal profession is to make a contribution, however, much more 
data must be assembled and interpreted on the economic and social effects 
of present practices and various innovations that might be considered. 
For example, what proportion of future research and development 
expenditures will be in the public sector and what proportion in the 
private sector? How is publicly-owned research transferred?* As to 
private technology, what proportion might move under license arrange- 
ments and what proportion is available only as part of a package of 


7It was suggested in connection with this question thet the work of the Food 
and Agriculture Organization of the United Nations in the dissemination of research 
in the agricultural field deserved study and that such study might provide insights 
into techniques that could be adapted to industrial research transfers. 
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fixed-plant investment? What kinds of instruments govern and control 
the transfer arrangements, and what kinds of innovations might be con- 
sidered ? 

International Corporations. At previous meetings of the Board of 
Review and Development the possibility of organizing a study of the 
multinational corporation had been discussed. This grew out of a meeting 
on international trade held in November, 1965.8 The participants in 
‘that meeting were intrigued by the phenomenon of the integrated private 
organization that functions in a large number of countries and can, 
through intra-corporate cost accounting and other practices, offset many 
aspects of national regulatory action. It was noted at the time that 
the Harvard Business School was engaged in research on this phenomenon, 
and it was suggested that the Society might give attention to the legal 
aspects. At the June, 1967, meeting of the Board the ‘‘international 
corporation’’ was again discussed. 

Previous discussions in the Board focused on private corporations that 
conduct their international business through a variety of subsidiaries, 
either wholly or partially-owned, in many countries. This time, corpora- 
tions in which governmental entities of more than one country are the 
shareholders were also discussed. Wolfgang Friedmann presented an 
outline for a study of joint publie corporations for specifie functional 
purposes in which more than one government participates. Examples of 
such corporations were mentioned, particularly in the transportation and 
economic development fields. It was suggested in the discussion that 
followed that these organizations should be evaluated in relation to the func- 
tional purposes for which they are formed and their political, social, 
and technological effects, and then the réle lawyers can play to facilitate 
the whole range of objectives. 

Several speakers at Princeton were concerned that such a study of 
public corporations would not be directly relevant to the problem that 
originally gave rise to the interest in the Board for research on multi- 
national corporations. They did not want to lose the focus on private 
business organizations. They noted that the original idea was to examine 
the international corporation as a private way to avoid the territorial 
jurisdictional allocations of the world community. The international 
corporation may overcome trade and other barriers posed by state 
sovereignty in a manner comparable to that in which U. S. corporations 
manage to spawn operations across State lines in the United States despite 
State regulatory efforts. 

The general consensus was that a anal should be formed that would 
look at both private and public multinational corporations. It was the 


8See Stanley D. Metzger, ‘‘Regulation of International Trade: Summary Report,’’ 
60 A.J.I.L. 537 at 539 (1966). 

8See Raymond Vernon, ‘‘Multinational Enterprise and National Sovereignty,” 
45 Harvard Business Review 156 (March-April, 1967); and Carlos Fligler, Multi- 
national Public Enterprises (Washington: International Bank for Reconstruction and 
Development, 19€7). 
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belief of some that the problems are not really different. For example, 
some international conventions, such as the Chicago Convention on Civil 
Aviation, provide bases for regulation that are highly nztion-centered 
and pose problems for airlines owned by several governments such as 
Air-Afrique. 

One participant listed some of the questions he hoped would be re- 
searched. What law governs the internal constitution of the entity? 
How does it gain access to courts? What law regulates the agreements 
it enters into? What law regulates its torts? A main Cifference, he 
said, between public and private organizations is the matter of sovereign 
immunities, but even this is breaking down. 

International Monetary Reform. Richard N. Gardner began the dis- 
cussion of international monetary reform by saying: ‘‘I know of no 
subject of comparable significance today on which there is less of an 
understanding outside a narrow group of specialists than this problem 
of monetary reform, or indeed less consensus among the specialists them- 
selves either on what the problem is or on what the solutiens ought to 
be.’’ In the discussion, several participants noted that, with the exception 
of a few specialists, lawyers and political scientists had not given suf- 
ficient attention to monetary matters, either in their technical aspects or 
in relation to their impact on international affairs and polit:cal relation- 
ships. 

Professor Gardner described the background and issues in the current 
negotiations on monetary reform. He commented on tke need for 
additional reserves to finance international trade transactions and on 
the concern that has been expressed that the creation of mew ‘‘owned 
reserves’’ would encourage the United States to postpone taking measures 
to manage its balance-of-payments deficits. He listed a number of issues 
that should be of interest to the lawyer: 


Will the monetary reform be in the nature of a credit or ‘‘owned 
reserves’’; that is, increase drawing rights of a condit:onal nature 
that have to be repaid or, alternatively, create someting that is 
“owned,” and can be used unconditionally, and does not have to be re- 
paid (‘‘paper gold’’) ? 

How much international supervision is there to be over domestic 
economic policy ? 

Who is to participate in the reform? Is it, for example, to be 
limited to countries with convertible currencies? 

Who is to control decision-making procedures in the adoption of 
a plan for monetary reform, in the activation of the plan. and in the 
management of it on a year-by-year basis? What kind of special 
majority votes might be required—weighted voting on he basis: of 
International Monetary Fund quotas, veto power for key currency 
countries, adjustment of votes on the basis of creditor and debtor 
positions, or other arrangements? 

Will the plan be one that can be adopted within the present 
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Articles o? Agreement of the International Monetary Fund by a 
decision of the Executive Directors, or will it require amendment 
of the Fund’s Articles or a supplemental agreement? 


Professor Gardner said that some of these questions should be resolved 
at the annual meeting of the International Monetary Fund in Rio de 
Janeiro in September, 1967. The participants doubted that all of the 
questions listed would be resolved at that meeting. After some of the basic 
economic and political issues have been negotiated, the lawyer’s rôle in 
designing and adapting decision-making procedures, for example, is likely 
to assume more prominence. 

In addition to monetary reform, there is the separate but related ques- 
tion of the United States balance-of-payments problems and the legal 
techniques used to manage them. A wide range of techniques has been 
employed by the United States, and these deserve study by lawyers as 
well as economists: tying government spending abroad to the foreign 
government’s purchase of U.S. goods or securities, procedures for accept- 
ance of foreign bids on government contracts, conditioning contributions 
to international organizations (for example, the International Development 
Association) cn other ereditor countries’ contributions being used first, 
the Interest Equalization Tax on private purchases of foreign securities, 
and the Voluntary Guidelines for controlling investment abroad by U.S. 
business corporations and financial institutions. 


Human Rights and Treatment of Minorities 


Stanley D. Metzger proposed that the Board give attention to ‘‘minor- 
ities’? problems. The subject embraces the treatment in a country of 
members of racial, religious, or ethnic groups within the country who 
are different, more or less obviously, from those in control. 

Professor Metzger listed four different kinds of minority problems: 
The treatment of Negroes in the United States is an example of bringing 
a minority group to full legal status and full participation in society, 
in accordance with the society’s aspirations and desires. In effect, it is 
foreing a majority to live up to its pretensions. 

A second example is almost the reverse. It is forcing a minority to 
give up a status which it wants to retain—its own language, its own 
schools, its own individuality. The Ceylon handling of its Tamil minority 
is an illustration. 

A third example is South Africa, where a ‘‘minority,’’ which is a 
physical majerity, is kept separate and under subjection while retaining 
its identity in a forced way, by and large against its will. 

A fourth example is where there is a voluntary retention of identity 
but at the ccst of forced deprivation of political rights. This is often 
the case of the overseas Chinese. 

There was considerable experience in the handling of minorities ques- 
tions in the League of Nations that deserves analysis, along with the 
United Nations trusteeship system, the handling of human rights ques- 
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tions in organs of the United Nations and other international and regional 
organizations, and significant national legal action in various countries. 
From analysis of this experience, it should be possible to distill some of 
the common conceptions (and misconceptions) and gain creazive insights 
on how international and national organizations, governmental and private, 
can deal in a more effective way with minorities questions. , 

The Board also discussed conventions and covenants on human rights 
adopted in the United Nations. The participants noted that the sub- 
stantive content of the treaties, questions relating to the United States 
becoming a party to various conventions, Senate consideration of this 
subject, and questions of the efficacy of using the treaty instrument for 
securing human rights are all likely to be discussed extensivel7 in coming 
months in the activities associated with the 1968 International Year for 
Human Rights. The problem of minorities in the terms presented by 
Professor Metzger, by comparison, has been neglected and deserves examina- 
tion anew. It was also suggested that a well-informed group of people 
should sometime discuss the meaning of ‘‘self-determination of peoples.’’ 
This phrase has been employed in a variety of contexts (including minor- 
ities problems) in the United Nations.. What is its meaning, application, 
and limitations, and are these undergoing change? 


Conclusions 


It is expected that activities under the Society’s auspices (pénels, study 
groups, conferences, and the work of rapporteurs) will explore a number 
of the problems mentioned above in further depth in the coming year. 
Perhaps this summary will suggest to the readers new lines of individual 
and institutional research that they might wish to undertake. 

RicHarp W. EDWARDS, JR. 


REPORT ON REGIONAL CONFERENCE IN DENVER, APRIL 21, 1967 


On April 21, 1967, a Western Regional Conference on ‘‘Science, Law 
and Industry in Transnational Business Transactions’’ was held at the 
University of Denver Law Center under the co-sponsorship of the American 
Society of International Law, the University of Derver College of Law, 
the University of Colorado School of Law, the Committee on World 
Peace Through Law of the Colcrado Bar Association, the Inter-American 
Bar Association, the University cf Denver Graduate School of Insernational 
Studies, the United States Department of Commerce, znd the In-ernational 
Law Society of the University of Denver. 

Professor Ved P. Nanda, of the University of Derver College of Law, 
Chairman of the Conference, made the introductory remarks at tie opening 
session in the morning. Robert Yegge, Dean of the College of Law, made 
welcoming remarks. Emmett Heitler of Samsonite Corporation delivered 
the keynote speech on the topic ‘‘Merchandising of Science.” His speech 
was followed by a joint panel cf businessmen and attorneys on the sub- 
ject: ‘‘Channels and Opportunities for Technological Trade and the Legal 
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Techniques.’’ Charles F. Brannan, former Secretary of Agriculture, and 
presently general counsel for the Farmer’s Union, presided over the panel. 
Businessmen on the panel included Phillip B. Smith, Vice President, 
Great Western Sugar Company; Eugene B. Waggoner, President, Con- 
sulting Engineers Counsel, USA, and Maynard Ayler, of the Minerals 
Industries Engineers, Inc. Among attorneys on the panel were John 
Moore, Chairman, World Peace Through Law Committee of the Colorado 
Bar Association, William Ross and R. Campbell of the Colorado Bar and 
Professor Courtland Peterson, University of Colorado Law School. 

At a luncheon for the conference participants, Justice Leonard v. B. Sut- 
ton of the Colorado Supreme Court presided as Chairman. The principal 
speaker was Lawrence C. McQuade, Assistant Secretary of Commerce for 
Domestic and International Business, who was introduced by Jack Duffy 
of the Department of Commerce. Secretary McQuade’s remarks to the 
participants were directed toward analyzing trends in international 
business. He suggested the desirability of pragmatic approaches to deal 
with the intricacies of foreign investment. 

At the afternoon session a panel discussion was held on ‘‘Investment 
and Financing of Overseas Programs,’’ under the Chairmanship of Donald 
Hoagland of the Colorado Bar, and former Assistant Administrator of the 
Agency for International Development. Panelists included Franz M. 
Oppenheimer of Leva, Hawes, Symington, Martin & Oppenheimer, 
Washington, D.C., and Treasurer of the American Society of International 
Law; B. Jenks Middleton, Vice President, Export-Import Bank of 
Washington; B. L. Rosenberg, President of Robbins Incubator, Denver, 
Colorado; and Donald Hoagland. A general discussion with questions 
from the floor followed. 

In the evening a banquet was held for the speakers and the Committee 
Members at the University Club. 

A special feature of the Conference, which was attended by more than 
one hundred and forty persons, was its appeal both to businessmen and 
lawyers. The interchange between these groups was useful and interest- 
ing. The Committee has considered continuing this approach and to 
arrange such regional conferences on an annual basis. 

Papers presented at the conference will be published in the Winter ’68 
issue of the Denver Law Journal. Entitled ‘‘Transnational Business 
Transactions,” it will be the Symposium issue of that Journal. 

Vep P. NANDA 


COMPUTERIZED DATA ON GENERAL ASSEMBLY RESOLUTIONS 

A computer-coded analysis of United Nations General Assembly resolu- 
tions is presently in progress at the University of Toledo College of 
Law for the purpose of studying systematically the law-making qualities 
of the resolutions. In the course of this project I also hope to develop 
some effective research tools for those who desire quick access to resolu- 
tions relating to particular substantive questions. The following informa- 
tion is being coded for each resolution: committee source; operative words; 
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references to geographic entities and co-ordinate and subsidiary organiza- 
tional units; and all citations of the U.N. Charter, the Statute and decisions 
of the I.C.J., General Assembly Rules of Procedure, and previous resolu- 
tions of the General Assembly and the various Councils. In addition, 
each resolution will be classified under one or more subject-matter head- 
ings and one or more of about twenty functional categories, such as 
‘‘ereation of committees,’’ ‘‘conciliation of a dispute,” and ‘‘interpretation 
of the U.N. Charter.’’ On the basis of this data, I intend to study such 
questions as the significance of re-citation of resolutions which purport to 
declare rules of law, and the frequency and quality of interpretations and 
elaborations of the U.N. Charter in the resolutions. 

To aid my research and that of others, a citator (similar to Shepard’s 
Citators) and a cumulative index for the resolutions are being planned. 
In addition, the raw data being collected would seem to lend itself to 
many kinds of analysis of both a legal and a political science nature. 
Various means of making this material as widely available as possible 
are being considered, and I would be interested in communicating with 
anyone who might have use for the data which has been gathered. 

SAMUEL A. BLEICHER 
Assistant Professor of Daw, 
University of Toledo College of Law 


THE CHINESE INSTITUTE OF INTERNATIONAL RELATIONS 


The Institute of International Relations is a private research institute 
organized by scholars in the Republic of China. Its object is to study 
Chinese Communist affairs and other international problems. The Institute 
sponsors several seminars a year to discuss various problems of current 
international affairs.1 It publishes two monthly periodicals in Chinese: 
(1) Wen-t’i yü yen-chiu [Problems and Research]; and (2) Fei-chin 
yiieh-pao [Chinese Communist Affairs Monthly]. In 1964, it began to 
publish an English monthly entitled Issues and Studies, which devotes 
most of its space to the analysis and study of Chinese Communists. The 
Institute also publishes books on various problems of Chinese Communists.” 

The Director of the Institute is Professor Chen-tsai Wu and the head- 
quarters of the Institute is at 1795 Chung-chen Road, 7th Floor, Central 
Daily News Building, Taipei, Taiwan, Republic of China. 

Hounepan Cxuru 


INTERNATIONAL ASSOCIATION OF YOUNG LAWYERS 


The yearly Congress of the International Associaticn of Young Lawyers 
(A.I.J.A.) was held in London from July 24 to 27, 19671 150 young 
lawyers attended from the United States, Argentina, Germany, France, 


10n a number of occasions, foreign scholars visiting the Republie of China were 
invited to participate in the seminars. 

‘2#.g., Warren Kuo, Analytical History of the Chinese Communist Party, Vol. I 
[in English] (Taipei, 1966). 

‘1 For note on previous meetings, see 60 A.J.I.L. 556 (1966). 
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Belgium, Spain, England, Greece, Italy, Luxembourg, Holland, and 
Switzerland. The Congress began with a solemn opening ceremony pre- 
sided over by Attorney General Sir Elwyn Jones. The members of the 
A.LJ.A. were thereafter received by the Lord Mayor of London at a 
lunch given by the Corporation of London. 

The working sessions began with an introduction to the English legal 
system and jurisprudence as well as a discussion about the work of the 
“Law Reform’? Committee in Great Britain. The work of the Congress 
continued under three commissions dedicated respectively to ‘‘Divorce 
in International Law,” ‘‘Tax on Company Distributions’’ and ‘‘Recogni- 
tion and Execution of Foreign Judgments.” Papers on ‘‘Divorce in 
International Law’’ were presented by members from the United States, 
Luxembourg, France and Germany. On ‘‘Taxation of Company Distribu- 
tions,’’ papers were contributed by the United States, Spain, United King- 
dom, Luxembourg and Switzerland; and on ‘‘Recognition and Execution of 
Foreign Judgments” the following countries presented papers: the United 
States, Luxembourg, France, United Kingdom and Germany. 

Participants in the Congress were guests at a traditional dinner at the 
famous Inns of Court. The Harbour of London Authority provided an 
evening Thames River Boat Tour and candlelight buffet dinner. The 
Law Society provided a dinner at the beautiful Law Society Hall. A 
trip to Brighton for the members and their guests was arranged by the 
Sussex Law Society. 

The next Congress of the A.LJ.A. will be held in Barcelona, Spain, Oc- 
tober 8-12, 1968. Further information may be obtained from the writer 
at 126 Claudio Coello, Madrid 6, Spain, or at 103, rue de Prony, Paris 
17, France. 

Epwarp F. FARRELL 


HAGUE ACADEMY OF INTERNATIONAL LAW 
1968 Sessions 


The Hague Academy of International Law will hold its 1968 session 
from July 8 to August 15, 1968. The first period of lectures from July 8 to 
25 will consist of the following: general course on private international law, 
by Professor A. A. Ehrenzweig of the University of California; law of 
torts in private international law, by Professor O. Kahn-Freund of 
Brasenose College, Oxford; international contracts in Swiss private inter- 
national law, by Dr. A. F. Schnitzer of the University of Geneva Faculty 
of Law; trade and finance in international law, by Professor J. E. Fawcett 
of All Souls College, Oxford; public international law influences on con- 
flicts of law rules on corporations, by Professor I. Seidl-Hohenveldern of 
the University of Cologne; juridical aspects of intergovernmental co- 
operation in the field of foreign exchange and international payments, by 
Professor M. Giuliano of the University of Milan; multinational corporate 
groups, by Mr. Homer G. Angelo, visiting Professor of Law, University 
of California; general features of the codification of private international 
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law in Czechoslovakia, by Proessor R. Bistricky of the Carolinum Uni- 
versity, Prague. 

The second period from July 29 to August 15 will consist of the follow- 
ing courses: general course on public international law, by Professor R. 
Monaco of the University of Rome, Judge of the Court of the European 
Communities; human rights and domestic jurisdiction of states (U. N. 
Charter, Art. 2, par. 7), by Professor F. Ermacora of the University of 
Vienna; territorial entities other than independent states in the law of 
treaties, by Professor Oliver J. Lissitzyn of Columbia University; a system 
of international control: the operation of international labor conventions, 
by Mr. N. Valticos, Chief of the International Labor Standards Depart-. 
ment, International Labor Office; settlement of international disputes 
concerning the status of internazional institutions, by Mrs. D. Bindschedler 
of the Graduate Institute of International Studies, Geneva; the Afro- 
Asian world and the law of nations: historical aspects, by Professor C. H. 
Alexandrowicz of the University of Sydney; the evolution and actual as- 
pects of the juridical status of international rivers, by Professor C. A. 
Colliard of the Faculty of Law and Political Science, University of Paris. 

Information about scholarships and application forms for admission to 
the Academy lectures may be obtainec from the Secretariat of the Academy. 
Registration for the courses should be completed preferably before June 1. 


Research Center 


The Research Center of the Academy will hold its twelfth annual session 
at The Hague from August 20 to September 27, 1968. The subject for re- 
search will be: ‘‘Current Problems of the Law of Treaties (in the light of 
the Codification Project prepared by the International Law Commission 
of the United Nations).’’ The Directors of Research will be (for the 
French-speaking section) Professor Georges Tenekides, Rector of the 
Panteos School of Political Studies, Athens, and Associate Professor, 
Faculty of Law and Political Science, University of Paris, and (for the 
English-speaking section) Professor Gaetano Arangio-Ruiz of the Uni- 
versity of Padua. 

The session of the Research Center is intended for persons at an ad- 
vanced stage of study or engaged in research or teaching in the field of 
international law. Participants will receive a contribution towards their 
traveling expenses, depending upon the distance involved, and a living 
allowance of 25 florins a day during their stay. Requests for application 
forms should be made to the Secretariat of the Academy, The Peace 
Palace, The Hague. Completed forms should reach the Academy not later 
than March 1, 1968. 

E. H. F. 


62ND ANNUAL MEETING OF THE SOCIETY 


The American Society of International Law will hold its 62nd annual 
meeting at the Washington Hiltcn Hctel in Washington, D. C. from April 
25 to April 27, 1968. 
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The meeting will open on Thursday, April 25, 1968, at 2:15 p. m. Two 
simultaneous panel discussions will then consider the implementation and 
enforcement of international decisions, under the chairmanship of Oscar 
Schachter, and the taking of property: evaluation of damages, under the 
chairmanship of James N. Hyde. Michael Reisman and Blaine Sloan 
will deliver addresses on the implementation and enforcement of interna- 
tional decisions. Commentators on those addresses will be Henry Darwin, 
Ambassador Shabtai Rosenne and John Lawrence Hargrove. 

The participants in the panel on taking of property and evaluation of 
damages will be Hans Baade, Frank Dawson, Ernest Kerley, John Laylin, 
Norman Mintz, Harvey Reeves and Burns Weston. 

Following the Thursday afternoon session, there will be a reception 
for the members of the Society and their guests. 

The second session on Thursday evening at §:15 p. m. will consist of a 
panel on aggression, war and neutrality under the United Nations Charter, 
and one on the United Nations Human Rights Covenants: problems of 
ratification and implementation. The panel on aggression, war and neu- 
trality will have as its chairman Professor Myres S. McDougal,’and the 
principal addresses will be given by Professor Richard R. Baxter and Eli 
Lauterpacht. Commentators will be E. Ernest Goldstein, Professor James 
Hogg, and Richard Miller. 

The panel on ratification and implementation of the United Nations 
Human Rights Covenants will be presided over by Professor Louis Sohn. 
Clyde Ferguson and G. W. Haight will deliver the principal addresses, 
upon which comments will be given by John Carey, Egon Schwelb and 
William Korey. 

On Friday, April 26, at 9:15 a. m. panel discussions will be held on 
securities regulation and on participation of mini-states in international 
affairs. Manuel F. Cohen, Chairman of the Securities and Exchange 
Commission of the United States, will be chairman of the first panel. 
Daniel Brill and Robert Knauss will deliver addresses on the subject. 
Commentators will be Louis Loss, Nathaniel Samuels, William Schrenk 
and Arthur Stimpson. Zachariah Keodirelang Matthews, Ambassador of 
the Republie of Botswana to the United States, will act as chairman of the 
panel on mini-states in international affairs. Professor Roger Fisher and 
Jacques Rapoport, of the staff of the United Nations Institute for Training 
and Research, will deliver the principal addresses. Commentators will be 
Stanley A. de Smith and David Popper. 

At the fourth session on Friday afternoon at 2:15 p. m, Professor John 
N. Hazard will preside over a diseussion of the impact of fifty years of 
Soviet theory and practice on international law. Addresses will be de- 
livered by Professor George Ginsburgs and, possibly, a leading Soviet in- 
ternational lawyer. A second panel will consider the question: ‘‘ Whose 
is the bed of the sea?’’ Congressman Jonathan Bingham will be chairman 
of the discussion, in which Dr. Arvid Pardo, Ambassador of Malta to the 
United Nations, and Richard Young will deliver the principal papers. 
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Francis Christy, Ivan Head, Louis Henkin and Cecil Olmstead will com- 
ment on the addresses. 

All of the panels will be followed by discussion from the floor. 

The annual dinner of the Society will be held on Friday evening at 7:15 
p. m. Edvard Hambro, Ambassador of Norway to the United Nations, 
will speak, and Under Secretary of State Nicholas deB. Katzenbach will 
deliver an address. The President of the Society, John R. Stevenson, and 
the Chairman of the Committee on Annual Meeting, Professor Richard B. 
Lillich, will also speak. 

On Saturday morning, April 27, at 9:15 p. m. the Society will hold its 
business meeting for the election of officers and transaction of other busi- 
ness. The afternoon of Saturday will be devoted to the Philip C. Jessup 
Moot Court Competition, held under the auspices of the Association of 
Student International Law Societies. 

Members attending the meeting from out of town are urged to make 
early hotel reservations. 175 rooms at the Washington Hilton Hotel have 
been set aside for this purpose. Reservation cards are being sent to 
members with the Society’s Newsletter for January. 

E. H. F. 


CUMULATIVE INDEX TO THE JOURNAL 1941-1960 


. The third Cumulative Analytical Index to the American Journal of 
International Law, Supplements and Proceedings, will be published in 
March, 1968. It covers the years 1941 to 1960 inclusive. As announced 
in the Society’s Letter to Members for November-December, 1967, the price 
of the volume is $10.00 to members and $15.00 to non-members. Orders 
may be sent to the Society together with checks payable to the Society and 
marked for the Cumulative Index. . 

E. H. F. 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section is compiled by Charles I. Bevans, Assistant 
Legal Adviser, Department of State. 


Cuaims 
Agreement with Mexico settling the Pious Fund claim 


On August 1, 1967, the United States and Mexico concluded an agree- 
ment settling the Pious Fund claim. The announcement by the Depart- 
ment of State reads as follows: 


The Governments of the United States and Mexico today [August 1] 
concluded an agreement settling the Pious Fund claim. The agreement, 
which ends a 55-year-old dispute between the two Governments, provides 
for a lump-sum payment by the Government of Mexico of 719,546 United 
States dollars to the Government of the United States in full and final 
settlement of a claim presented by the Government of the United States 
on. behalf of the Archbishop of San Francisco and the Bishop of Monterey 
to a Panel of the Permanent Court of Arbitration at The Hague under an 
agreement of May 22, 1902, between the respective Governments. 

The agreement concluded today provides for payment by Mexico of 
a lump sum, based upon 53 unpaid annual installments exclusive of an 
installment paid in 1966, and takes into consideration the dollar rate of 
exchange as of the due date of each installment plus the present capital 
value of installments in perpetuity based upon a 6 percent rate of interest 
and a conversion rate of 12.49 Mexican pesos to 1 United States dollar. 

The Government of the United States considers the settlement of this 
longstanding controversy as a notable achievement in inter-American rela- 
tions, a major contribution to the peaceful settlement of international dis- 
putes, and a further demonstration of the close and friendly ties which 
characterize the relationship between the United States and Mexico. 


(Dept. of State Press Release No. 173, Aug. 1, 1967; 
57 Dept. of State Bulletin 261 (1967).) 


GENEVA CONVENTION OF PRISONERS OF WAR 


U. K. protest of violation by North Viet-Nam 


Following is a statement read to news correspondents by a Department 
of State spokesman on May 8, 1967, regarding a U. S. protest of violation 
by North Viet-Nam of the Geneva Convention on Prisoners of War: 


The United States Government is concerned at reports that United 
States prisorers of war in North Viet-Nam were paraded through the 
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streets of Hanoi on May 6 and put on display at a press conference. These 
actions by the North Vietnamese authorities are a flagrant violation of 
the Geneva Convention on prisoners of war, especially Article 18, which 


states: “f. . . prisoners of war must at all times be protected, particularly 
against acts of violence or intimidation and against insults and public 
curiosity.” 


This action by North Vietnamese authorities is especially disturbing in 
ligtt of indications that one or more of the prisoners were wounded and 
unwell. The United States Government has repeatedly called on North 
Vie:namese authorities to live up to and honor their responsibilities under 
the Geneva Convention, to which they adhered in 1957. 

The United States Government is sending a protest on this matter to 
North Viet-Nam through the International Committee of the Red Cross. 


(57 Dept. of State Bulletin 825 (1967).) 


NAVIGATION 


Eight of innocent passage through straits used for international naviga- 
tion between two parts of the high seas 

Unlimited right of navigation on the high seas of straits comprising both 
high seas and territorial waters 


The following statement regerding action by the Soviet Union in barring 
completion of a U. S. scientific voyage was read to news correspondents on 
August 31, 1967, by a Depariment of State spokesman: 


On August 16 the United States Coast Guard announced that the 269- 
` foot Coast Guard icebreakers Edisto and Eastwind planned an 8,000-mile 
cireamnavigation of the Arctic Ocean, conducting scientific research en- 
route. Their itinerary called for them to travel north of the Soviet islands 
of Novaya Zemlya, Severnaya Zemlya, and the New Siberian Islands. 

. Tae planned course was entirely on the high seas and, therefore, the 
voyege did not require any previous clearance with Soviet authorities. 
Nevertheless, the Soviet Government was officially informed of these plans 
just prior to the public announcement. 

However, heavy ice conditions made it impossible for the vessels to 
proceed north of Severnaya Zemlya. On August 24 our Embassy in 
Mos20w notified the Soviet Ministry of Foreign Affairs of this situation 
and stated it would be necessary for the two vessels to pass through 
Vilkitsky Straits south of Severnaya Zemlya in order to complete their 
journey. 

Ir. response the Soviet Ministry of Foreign Affairs made a statement 
to oar Embassy that the straits constituted Soviet territorial waters. 

On August 28, as a result of a routine message from the icebreakers to 
the Soviet Ministry of the Maritime Fleet, the Soviet Ministry of Foreign 
Affairs reaffirmed its declaration of August 24 and made it clear that the 
Sovzet Government would claim that passage of the ships through the 
Vilkitsky Straits would be a violation of Soviet frontiers. 
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Under these circumstances, the United States considered it advisable 
to cancel the proposed cireumnavigation. The Edisto has now been ordered 
to proceed directly to Baffin Bay, and the Hastwind was ordered to remain 
in the area of the Kara and Barents Seas for about a month to conduct 
further oceanographic research. 

On August 30 our Embassy in Moscow sent a note strongly protesting 
the Soviet position. The note pointed out that Soviet law cannot have the 
effect of changing the status of international waters and the rights of 
foreign ships with respect to them. These rights are set forth clearly in 
the Convention on the Territorial Sea and the Contiguous Zone of April 
29, 1958,* to which the Soviet Union is a party. 

There is right of innocent passage for all ships through straits used for 
international navigation between two parts of the high seas, whether or not, 
as in the cas2 of the Vilkitsky Straits, they are described by the Soviet 
Union as being overlapped by territorial waters, and there is an unlimited 
right of navigation on the high seas of straits comprising both high seas 
and territorial waters. Clearly, the Soviet Government, by denying to 
U. S. vessels their rights under international law, has acted to frustrate a 
useful scientific endeavor and thus to deprive the international scientific 
community of research data of considerable significance. 


(57 Dept. of State Bulletin 362 (1967).) 


NONPROLIFERATION OF NUCLEAR WEAPONS 


Following is a statement made on August 24, 1967, in plenary session of 
the Conference of the Highteen-Nation Disarmament Committee at Geneva 
by William C. Foster, U. S. Representative to the Conference: 


A major milestone on the path toward achievement of a nonproliferation 
treaty is marked today. 

An important initial milestone was the unanimous adoption of the Irish 
resolution in 1961.1. Public debate, here and in New York, private negotia- 
tions and additional action by the General Assembly and the U.N. Dis- 
armament Commission followed in the succeeding years. 

1965 was marked by the public presentation of concrete treaty texts, by 
the submissicn of an eight-nation joint memorandum on nonproliferation, 
and by the adoption of General Assembly Resolution 2028.2 As a result, 
multilateral negotiations in this Committee and in the General Assembly 
took on new meaning. 

Given this new direction and impetus, the 1966 negotiations in this 
Committee succeeded in identifying with greater clarity the major obstacles 
to agreement. At the end of the HNDC session that year, the eight-nation 
joint memorandum made the following comment: 


* Treaties and Other International Acts Series 5689; for text, see Dept. of State 
BULLETIN of June 30, 1958, p. 1111. 

1U.N. Doc. A/RES/1665; adopted Dec. 4, 1961. 

2 For text, see Dept. of State BULLETIN of Nov. 29, 1965, p. 884. 
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The eight delegations regret that it has not so far been possible to 
arrive at an agreement on a treaty acceptable to all concerned. They 
are deeply conscious of tke danger inherent in a situation without an 
agreement that prevents proliferation of nuclear weapons. They 

. view with apprehension the possibility that such a situation may lead 
not only to an increase of nuclear arsenals and to a spread of nuclear 
weapons over the world, but also to an increase in the number of 
nuclear weapon Powers, thus aggravating the tensions between States 
and the risk of nuclear war. 

The eight delegations are aware that a main obstacle to an agree- 
ment has so far been constituted by differences concerning nuclear 
armaments within alliances, a problem mainly discussed between the 
major Powers and their allies, 


Today, for the first time, conclusion of a nonproliferation treaty is 
within reach. The members of this Committee, all of whom helped bring 
the negotiations to this point, share in the achievement we mark today. As 
will be seen from a careful examination of the draft, it is based upon the 
principles enunciated in the jcint memoranda and Resolution 2028. 

The draft nonproliferation treaty we are presenting today is a recom- 
mendation for discussion and negotiation in the ENDC and for the con- 
sideration of all governments. We have worked long and hard over it. 
We have sought to take into account the interests of all potential ad- 
herents. This draft reflects constructive suggestions made by other dele- 
gations here and by other governments. We could not, of course, expect 
governments to be committed to this draft at this point, since all govern- 
ments would want to be able to consider improvements which might be 
suggested here. 

We recognize the interest of governments not represented on this Com- 
mittee to have their views on the nonproliferation treaty draft made known 
during this next and crucial stage in the elaboration of the treaty. A 
procedure already exists for tae circulation within the Committee of the 
views of nonmembers. 

Let me now present a brief explanation of the provisions of the draft. 


Obligations of Nuclear and Nonnuclear States 


Article I deals with the obligations of nuclear-weapon states. First, 
they cannot transfer nuclear weapons, or control over them, to any recipient 
whatsoever. Second, they cannot assist non-nuclear-weapon states to manu- 
facture or otherwise acquire nuclear weapons. Third, these prohibitions 
are applicable not only to nuclear weapons but also to other nuclear ex- 
plosive devices. 

Article II deals with the obligations of non-nuclear-weapon states and is 
the obverse of Article I. First, such states cannot receive the transfer of 
nuclear weapons, or control over them, from any transferor whatsoever. 
Second, they cannot manufacture or otherwise acquire nuclear weapons 
or seek or receive assistance for such manufacture. . Third, these prohibi- 
tions are applicable not only to nuclear weapons but also to other nuclear 
explosive devices. 
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“We have already made clear the reasons for including such devices in 
the prohibitions of the treaty. These devices could be used as nuclear 
weapons and the technology for making them is essentially indistinguishable 
from that of nuclear weapons. 


Provision on Peaceful Nuclear Explosions 


The United States recognizes that the benefits which may some day be 
realized from nuclear explosions for peaceful purposes should be available 
to the nonnuclear states. In his message of February 21 to the ENDO, 
President Johnson stated: 3 


The United States is prepared to make available nuclear explosive 
services for peaceful purposes on a non-discriminatory basis under ap- 
propriate international safeguards. We are prepared to join other 
nuclear states in a commitment to do this. 


My delegation has elaborated on this proposal in interventions at our 
295th and 303d meetings. 

We are pleased that the preamble of the draft nonproliferation treaty 
contains a forthright provision on peaceful nuclear explosions. It states: 


. . . potential benefits from any peaceful applications of nuclear ex- 
plosions should be available through appropriate international pro- 
cedures to non-nuclear-weapon States Party to this Treaty on a non- 
discriminatory basis and that the charge to such Parties for the ex- 
plosive devices used should be as low as possible and exclude any 
charge for research and development. 


Article III, the safeguards article, has been left blank, although there 
are several rererences to safeguards in the preamble. The article is blank 
because the ecochairmen have not yet been able to work out a formula 
which would be acceptable to all states which wish to support this treaty. 
The cochairmen are continuing their consultations with a view to drafting 
an agreed text for this article. In the meantime, I hope that ENDC 
plenary discussion will focus on the provisions which have been submitted 
today, with the safeguards discussion being deferred for the time being 
while the cochairmen work on the problem. 


Peaceful Uses of Atomic Energy Encouraged 


Article IV results from many suggestions by non-nuclear-weapon coun- 
tries that the treaty contain an article on peaceful uses of atomie energy. 
Indeed, the idea for such an article was originally derived from the treaty 
of Tlatelolco, Mexico.* 

The article describes two recognized rights of parties with respect to 
peaceful uses. First, it makes clear that nothing in the treaty draft inter- 
feres with the right of the parties to develop their research, production, 


3 For text, ses ibid., March 20, 1967, p. 447. 
For background, see ibid., March 13, 1967, p. 436. 
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and use of nuclear energy for peaceful purposes in compliance with Articles 
I and II, which, of course, include provisions on peaceful nuclear ex- 
plosive devices. Second, it recognizes the right of the parties to partici- 
pate in the fullest possible exchange of information for, and to contribute 
alone or in cooperation with other states to, the further development of the 
applications of nuclear energy for peaceful purposes. 

These two rights are specific elaborations of the principle, stated in the 
preamble that ‘‘the benefits of peaceful applications of nuclear technology 

. should be available for peaceful purposes to all Parties to the Treaty, 
whether nuclear-weapon or non-nuclear-weapon States.’’ 

As the preamble also makes clear, this principle includes not only modern 
reactor technology and the like, but ‘‘any technological by-products which 
may be derived by nuclear-weapon States from the development of nuclear 
explosive devices.’’ 

These provisions make clear that the treaty would promote, not dis- 
courage, national development and international cooperation with respect 
to peaceful applications of atomic energy. This applies to research, pro- 
duction, and use as well as to information, equipment, and materials. 


Amendments and Review 


Article V deals with amendments and review. Paragraph 1 states how 
amendments may be initiated and is derived from the test ban treaty. 
Paragraph 2 describes how amendments enter into force. 

It provides that an amendment must be approved by a majority of the 
parties who are members of the IAEA [International Atomic Energy 
Agency] Board of Governors. 

The last paragraph of Article V provides for a conference after 5 years 
to review the treaty’s operation with a view to assuring that its purposes 
and provisions are being realized. This will provide an opportunity for 
nonnuclear and nuclear-weapon states alike to assess whether the treaty is 
accomplishing its primary purpose of preventing the spread of nuclear 
weapons and also its purposes of easing international tensions and facilitat- 
ing agreement on cessation of the nuclear arms race and on disarmament. 
The review conference is thus relevant to the question of further measures 
of disarmament, a question which has been of such interest to many mem- 
bers of this Committee. 


Arms Control and Disarmament 


The draft also contains preambular provisions on arms control and dis- 
armament, including a declaration of intention to achieve a cessation of the 
nuclear arms race at the earliest possible date. The ‘‘declaration of inten- 
tion’’ form was, of course, suggested in the eight-nation joint memorandum 
on nonproliferation of last August. In a similar vein, a later preambular 
paragraph calls for the cessation of production of nuclear weapons and the 
elimination of nuclear weapons and delivery vehicles from national arsenals, 
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pursuant to a treaty on general and complete disarmament under strict 
and effective international control. 

These preambular provisions state the purposes of the treaty. Steps 
toward achievement of these purposes would be reviewed by the review 
conference to which I have referred. Thus, while no specific obligation 
for nuclear disarmament would appear, the preambular provisions, com- 
bined with the review paragraph in Article V, would provide the most 
realistic approach to this problem. 

We share the general desire for early progress to halt the nuclear arms 
race and to begin the process of reducing and ultimately eliminating nuclear 
weapons from national arsenals. The United States has proposed, and will 
continue to pursue, various measures to achieve these objectives. But we 
all know why it would not be feasible to incorporate specific obligations to 
this end in the treaty itself. The differences that have prevented agree- 
ment on these measures have not as yet been resolved. Any attempt to 
incorporate specific nuclear arms limitation obligations in the treaty would 
inevitably also inject these differences into the consideration of the treaty 
itself and could only jeopardize its prospects. 

Let us therefore agree to pursue these nuclear arms limitations measures 
with a greater sense of urgency and, I would hope, in a spirit of greater 
cooperation. Let us also all agree that this treaty must be regarded as a 
step toward the achievement of these other necessary measures. We are 
convinced that the treaty will create a more favorable environment for 
agreement on them. That is why we believe we must concentrate now on 
ways to expedite and facilitate the conclusion of this treaty and avoid 
actions which would delay or jeopardize it. The situation requires that 
our efforts be focused on achieving a realistic agreement as soon as possible. 


Other Treaty Provisions 


Article VI contains signature and entry into force provisions derived 
from those of the test ban treaty. It would require that a certain number 
of non-nuclear-weapon states in addition to the nuclear-weapon signatories — 
would have to ratify before the treaty would enter into force. We have 
not expressed a view on the precise number. The United States believes 
it should be sufficiently large so that the treaty will begin to achieve its 
purposes when it enters into force. 

Article VII states that the treaty shall be of unlimited duration. It 
contains a withdrawal clause similar to that of the test ban treaty, with 
one significant improvement. The notice of withdrawal, together with a 
statement of reasons therefor, would be submitted to the U.N. Security 
Council as well as to the parties. The withdrawal provision is central to 
this treaty. States will adhere to the treaty if they believe it is consistent 
with their security interests. Under the proposed clause, a party can 
cease to be bound by the treaty if it decides that its supreme interests have 
been jeopardized by extraordinary events related to the subject matter 
of the treaty. 


156 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 


Article VIII provides depositary procedures for the treaty text. It 
also states that the treaty will be equally authentic in each of the five 
official languages of the United Nations. 


Lessening the Danger of Nuclear War 


We recognize that the problem of security assurances, which is of con- 
cern to some nonaligned countries, remains to be considered. The United 
States maintains the view that this is a matter which, because of its com- 
plexity and the divergent interests involved, cannot be dealt with in the 
treaty itself. We are, however, exploring various possible solutions, in- 
cluding action which could be taken in the context of the United Nations, 
whose primary purpose is the maintenance of peace and security. We 
expect that the cochairmen will be exploring this problem further with a 
view to presenting recommendations to this Committee in the course of 
our consideration of the treaty. 

Mr. Chairman, if the draft presented today leads to a generally accepted 
treaty, our generation will pass on a gift to future generations. Such a 
treaty will lessen the danger of nuclear war. It will stimulate widespread, 
peaceful development of nuclear energy. It will improve the chance for 
nuclear disarmament. It will help reduce tensions. Like the test ban and 
outer space treaties, it will constitute a major step toward a more peaceful 
world. It will be a treaty for all of us—but most of all for our children 
and our grandchildren. 

Mr. Chairman, the future safety of mankind requires prompt action to 
halt the spread of nuclear weapons. An unprecedented opportunity to do 
so now awaits us. Let us seize this opportunity while we can. 


(57 Dept. of State Bulletin 315 (1967).) 


ORGANIZATION OF AMERICAN STATES 
Amendment of the Charter of the Organization 


On June 12, 1967, the President transmitted to the Senate for advice and 
consent to ratification a Protocol of Amendment to the Charter of the 
Organization of American States. The message of the President to the 
Senate reads in part as follows: 


I request the advice and consent of the Senate to ratification of the 
Protocol of Amendment to the Charter of the Organization of American 
States (the ‘‘Protocol of Buenos Aires’’) signed at the Third Special 
Inter-American Conference at Buenos Aires on February 27, 1967. 

The signing of the Protocol of Buenos Aires was a major develop- 
ment for the inter-American system. The amendments to be effected 
in the Charter of the Organization of American States by the Protocol 
of Amendment, the first such amendments since the adoption of the 
Charter in 1948, will go far toward the necessary modernization of the 
structure of the Organization and the strengthening of its capacity to 
act effectively in the interest of Hemispheric cooperation and solidarity.. 
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The amendments grant certain fuller responsibilities to some of the organs 
of the Organization, for instance, in the field of peaceful settlement. 
They establish new and specific objectives and standards for the promotion 
of economic, social, and cultural development. 

Following in general the guidelines prepared at the Second Special 
Inter-American Conference at Rio de Janeiro in November 1965, and 
the draft amendments prepared by the OAS Special Committee which 
met in Panama in March 1966 and by the Inter-American Economic and 
Social Council which met in Washington in June 1966, the Buenos Aires 
Conference adopted the amendments which are embodied in the Protocol 
of Amendment. 

Among the more significant changes in the Amendments relating to the 
structure of the Organization and to the responsibilities of its organs are 
those concerning (1) the provision in the Charter of procedures for the 
Organization to authorize the admission of new members; (2) the replace- 
ment of the Inter-American Conference which meets every five years by a 
General Assembly which meets annually and which assumes certain fune- 
tions now performed by the OAS Council; (3) the redesignation of the 
OAS Council as the Permanent Council, and the granting of additional re- 
sponsibilities to the Inter-American Economic and Social Council and Inter- 
American Council for Education, Science, and Culture (formerly the Inter- 
American Cultural Council) which become organs directly responsible 
to the Genera] Assembly as is the Permanent Council; (4) the elimination 
of the Inter-American Council of Jurists and the upgrading of the Inter- 
American Juridical Committee; (5) the assignment to the Permanent 
Council of specific additional authority in the field of peaceful settlement ; 
(6) the incorporation of the Inter-American Commission on Human Rights 
` into the OAS Charter as an organ with functions to be later determined 
by an inter-American convention on human rights; and (7) the election 
of the OAS Secretary General and Assistant Secretary General by the 
General Assembly for five-year terms, rather than by the OAS Couneil for 
ten-year terms as presently provided. 

The expanded economic standards underscore the importance of self- 
help efforts ard reiterate the present Charter undertaking of members to 
cooperate with one another in the economie field ‘‘as far as their resources 
permit and laws may provide.” The amendments provide that states 
should make individual and united efforts to bring about improved con- 
ditions of trade in basic commodities and a reduction of trade barriers 
by importing countries. Several articles deal with efforts to accelerate 
Latin American economic integration. 

The Social and the Educational, Scientific, and Cultural Standards 
elaborate on the principles in the present Charter in these areas. .. . 

I believe it to be in the national interest of the United States to ratify 
the proposed amendments. I therefore urge that the Senate consent to 
ratification by the United States of these amendments to the Charter of 
the Organization of American States. 


(Sen. Exec. L, 90th Cong., Ist Sess.) 
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PRINCIPLES FOR PEACE IN THE Mmpuw East 


President Johnson outlined five principles for peace in the Middle East 
as set forth below in excerpts from his address before the Department of 
State foreign policy conference for educators on June 19, 1967: 


Crisis in the Middle Hast 


Now, finally, let me turn to the Middle EHast—and to the tumultuous 
events of the past months. Those events have proved the wisdom of five 
great principles of peace in the region. 

The first and greatest principle is that every nation in the area has a 
fundamental right to live and to have this right respected by its neighbors. 

For the people of the Middle East the path to hope does not lie in threats 
to end the life of any nation. Such threats have become a burden to the 
peace, not only of that region but a burden to the peace of the entire world. 

In the same way, no nation would be true to the United Nations Charter 
or to its own true interests if it should permit military success to blind 
it to the fact that its neighbors have rights and its neighbors have interests 
of their own. Hach nation, therefore, must accept the right of others 
to live. 

This last month, I think, shows us another basic requirement for settle- 
ment. It is a human requirement: justice for the refugees. 

A new conflict has brought new homelessness. The nations of the Middle 
East must at last address themselves to the plight of those who have been 
displaced by wars. In the past, both sides have resisted the best efforts 
of outside mediators to restore the victims of conflict to their homes or to 
find them other proper places to live and work. There will be no peace - 
for any party in the Middle East unless this problem is attacked with new 
energy by all and, certainly, primarily by those who are immediately con- 
cerned. 

A third lesson from this last month is that maritime rights must be 
respected. Our nation has long been committed to free maritime passage 
through international waterways; and we, along with other nations, were 
taking the necessary steps to implement this principle when hostilities 
exploded. If a single act of folly was more responsible for this explosion 
than any other, I think it was the arbitrary and dangerous announced de- 
cision that the Strait of Tiran would be closed. The right of innocent 
maritime passage must be preserved for all nations. 

Fourth, this last conflict has demonstrated the danger of the Middle 
Eastern arms race of the last 12 years. Here the responsibility must rest 
not only on those in the area but upon the larger states outside the area. 
We believe that scarce resources could be used much better for technical 
and economic development. We have always opposed this arms race, and 
our own military shipments to the area have consequently been severely 
limited. - 
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Now the waste and futility of the arms race must be apparent to all the 
peoples of the world. And now there is another moment of choice. The 
United States of America, for its part, will use every resource of diplomacy 
and every counsel of reason and prudence to try to find a better course. 

As a beginning, I should like to propose that the United Nations im- 
mediately call upon all of its members to report all shipments of all mili- 
tary arms into this area and to keep those shipments on file for all the 
peoples of the world to observe. 

Fifth, the crisis underlines the importance of respect for political inde- 
pendence and territorial integrity of all the states of the area. We re- 
affirmed that principle at the height of this crisis. We reaffirm it again to- 
day on behalf of all. This principle can be effective in the Middle Hast 
only on the basis of peace between the parties. The nations of the region 
have had only fragile and violated truce lines for 20 years. What they 
now need are recognized boundaries and other arrangements that will give 
them security against terror, destruction, and war. Further, there just 
must be adequate recognition of the special interest of three great religions 
in the holy places of Jerusalem. 

These five principles are not new, but we do think they are fundamental. 
Taken together, they point the way from uncertain armistice to durable 
peace. We believe there must be progress toward all of them if there is 
to be progress toward any. 


Settlement Depends on Nations of the Area 


There are scme who have urged, as a single, simple solution, an imme- 
diate return to the situation as it was on June 4. As our distinguished 
and able Ambassador, Mr. Arthur Goldberg, has already said, this is not 
a prescription for peace but for renewed hostilities.* 

Certainly, troops must be withdrawn; but there must also be recognized 
rights of naticnal life, progress in solving the refugee problem, freedom 
of innocent maritime passage, limitation of the arms race, and respect 
for political independence and territorial integrity. 

But who will make this peace where all others have failed for 20 years 
or more? 

Clearly the parties to the conflict must be the parties to the peace. 
Sooner or later, it is they who must make a settlement in the area. It 
is hard to see how it is possible for nations to live together in peace if 
they cannot learn to reason together. 

But we must still ask, Who can help them? Some say it.should be the 
United Nations; some call for the use of other parties. We have been 
first in our support of effective peacekeeping in the United Nations, and 
we also recognize the great values to come from mediation. 

We are ready this morning to see any method tried, and we believe that 


* For a statement made by Ambassador Goldberg in the U.N. Security Council on 
June 13, see Dept. of State Bulletin, July 3, 1967, p. 5. 
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none should be excluded altogether. Perhaps all of them will be useful 
and all will be needed. 

I issue an appeal to all to adopt no rigid view on these matters. I 
offer assurance to all that this Government of ours, the Government of 
the United States, will do its part for peace in every forum, at every 
level, at every hour. 

Yet there is no escape from this fact: The main responsibility for the 
peace of the region depends upon its own peoples and its own leaders 
of that region. What will be truly decisive in the Middle East will be 
what is said and what is done by those who live in the Middle East. 

They can seek another arms race—if they have not profited from the 
experience of this one—if they want to. But they will seek it at a 
terrible cost to their own people—and to their very long neglected human 
needs. They can live on a diet of hate, though only at the cost of hatred 
in return. Or they can move toward peace with one another. 

The world this morning is watching, watching for the peace of the 
world, because that is really what is at stake. It will look for patience 
and justice, it will look for humility and moral courage. It will look 
for signs of movement from prejudice and the emotional chaos of con- 
flict to the gradual, slow shaping steps that lead to learning to live 
together and learning to help mold and shape peace in the area and in 
the world. 

The Middle Hast is rich in history, rich in its people and in its 
resources. It has no need to live in permanent civil war. It has the power 
to build its own life as one of the prosperous regions of the world in 
which we live. 


U.S. Will Help in Works of Peace 


If the nations of the Middle Hast will turn toward the works of peace, 
they can count with confidence upon the friendship and the help of all 
the people of the United States of America. 

In a climate of peace we here will do our full share to help with a 
solution for the refugees. We here will do our full share in support of 
regional cooperation. We here will do our share—and do more—to see 
that the peaceful promise of nuclear energy is applied to the critical 
problem of desalting water and helping to make the deserts bloom. 

Our country is committed—and we here reiterate that commitment 
today—to a peace that is based on five principles. 


—first, the recognized right of national life; 

—second, justice for the refugees; 

-—third, innocent maritime passage; 

—fourth, limits on the wasteful and destructive arms race; and 
—fifth, political independence and territorial integrity for all. 


This is not a time for malice, but for magnanimity ; not for propaganda, 
but for patience; not for vituperation, but for vision. 
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On the basis of peace we offer our help to the people of the Middle 
East. That land, known to every one of us since childhood as the birth- 
place of great religions and learning, can flourish once again in our time. 
We here in the United States shall do all in our power to help make it so. 


(57 Dept. of State Bulletin 33 (1967).) 
Souta West AFRICA 


Illegal application of Terrorism Act to South West Africa 


The following resolution was adopted on September 12, 1967, by the 
U.N. Special Committee on the Situation with Regard to the Implementa- 
tion of the Declaration on the Granting of Independence to Colonial Coun- 
tries and Peoples: 


The Special Committee, 

Having heard the statement of the petitioner, 

Recalling General Assermbly resolutions 2145 (XXI) of 27 October 
1966 and 2248 (S-V) of 19 May 1967, 

1. Condemns the illegal arrest by the authorities of South Africa 
of thirty-seven African nationals from South West Africa in flagrant 
violation of the international status of the Territory; 

2. Calls upon the authorities of South Africa to cease all illegal 
acts in the international Territory of South West Africa and demands 
the immediate release of the thirty-seven African nationals mentioned 


above. 
(U.N. Doe. A/AC.109/271 of Sept. 12, 1967.) 


The following statement was made in the Committee on September 12, 
1967, by Ambassador Eugenie Anderson in explanation of the affirmative 
vote by the United States: 


My delegation shares the concern expressed here over the trial in 
Pretoria of 37 inhabitants of South West Africa under the Terrorism Act 
recently enacted by the Government of South Africa. 

While we do not have full facts about the cases against the accused 
and must therefore reserve judgment about many questions that may arise, 
it is clear that the Terrorism Act itself violates the rights and well-being 
of the inhabitants of the Territory and the international status of South 
West Africa. 

The legislation has retroactive effect, permits the police and prosecution 
to strip the accused of rights which are essential to proper defense and 
fair trial, and thus violates the essence of due process and the rule of 
law. Moreover, by its wide and loose definition of offenses, the Act 
shuts off avenues of peaceful dissent in South West Africa and thereby 
generates the very behavior it seeks to punish. It is another instance of 
conduct in viclation of the terms of the Mandate of the kind which gave 
rise to General Assembly Resolution 2145(X XI) of 27 October 1966 and 
which has deprived South Africa of the right to continue its administra- 
tion of South West Africa. It is thus also legislation which, in its appli- 
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cation to South West Africa, is without lawful authority and in violation 
of the international status of South West Africa. 

The Government of South Africa has forfeited its rights in South West 
Africa as recorded by General Assembly Resolution 2145, but of course 
it remains obligated to the inhabitants of South West Africa, to the United 
Nations and the international community at all times to respect the rights 
vested in the inhabitants by the Mandate and the League Covenant and 
to aceount through the United Nations and otherwise to the members 
of the international community for its conduct respecting this Territory 
of international creation and concern. 

In the view of the United States Government, the nature of the 
Terrorism Act and the obligations which this Organization has toward 
the inhabitants of the Territory require that we call upon the Govern- 
ment of South Africa to halt these prosecutions and cease application 
of the Terrorism Act in South West Africa. South Africa must respect 
the international status of South West Africa. 

I intend to imply neither that the Territory should be without law and 
order at any time nor that an independent judiciary should not apply 
the law. It would be irresponsible to say that anarchy should govern the 
daily affairs of the inhabitants of the Territory until such time as an 
administration is constituted within South West Africa pursuant to the 
General Assembly’s authority. But the Terrorism Act—for the reasons 
I have already given—is so contrary to the principles of fairness and 
justice which are the foundations of the rule of law that its application 
to South West Africa is inadmissible. 

My delegation will vote in favor of the draft resolution . .. before us. 

(U.S. Mission to the United Nations Press Release 
USUN-132 of Sept. 12, 1967.) 


TREATIES 


Senate action 


Following is a study prepared in the Department of State with respect 
to action on treaties submitted to the Senate from 1789 to December 15, 
1967, 

Action on Treaties Submitted to the Senate 
Ker: The letters at the tops of the columns in the following tabulation represent categories 
as follows: 
A—Treaties approved by the Senate without qualification. 


B—Treaties approved by the Senate subject to reservations, understandings, or interpreta- 
tions recommended by the President. 


C—Treaties approved by the Senate subject to reservations, understandings, or interpreta- 
tions originating in the Senate. 


D—tTreaties rejected by the Senate by reason of failure, upon voting, of concurrence 
affirmatively of two-thirds of the Senators present. 


E—Treaties withdrawn from the Senate, without final action thereon. 
¥F—Treaties which remain ‘pending in the Senate. 
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Treaties Submitted 
During Period A B Cc D E F Totals 
1789-1838 
Bilateral 57 0 9 2 0 0 68 
Multilateral 0 0 0 0 0 0 0 
1839-1888 
Bilateral S 191 0 65 8 38 0 302 
Multilateral 13 0 0 1 0 0 14 
1889-1938 
Bilateral 382 0 58 1 52 0 493 
Multilateral 89 8 42 2 18 0 159 
1939-Dec. 18, 1967 
Bilateral 142 0 26 2 15 5 190 
Multilateral 149 8 15 0 20 12 204 
Totals 1,023 16 215 16 143 17 1,430 


Explanatory Notes 


The above tabulation indicates action taken with respect to treaties 
submitted to the Senate. For comparative purposes, the period begin- 
ning with 1789 (the first session of the first Congress) until December 15, 
1967, has been divided into four periods, the first three being 50 years 
and the fourth being slightly less than 30 years. 

The numbers of treaties as shown in the several categories represent 
treaties which, regardless of the date on which the treaty was signed or 
otherwise concluded, were submitted to the Senate during the respective 
periods. 

For the purposes of the tabulation, the term ‘‘treaties’’ is used to 
apply to all instruments submitted to the Senate for advice and consent 
to ratification, adherence (accession), or approval, regardless of the par- 
ticular designations of thosé instruments, such as treaty, convention, 
agreement, protocol, charter, amendment, etc. 

It appears that in 17 instances the instruments submitted to the Senate, 
some in the form of exchanges of notes, were sent for the information 
of the Senate only or for expression of approval short of advice and con- 
sent in the manner customary with respect to treaties. In 8 of those 
instances the Senate expressed approval and in the other 9 instances no 
specific action was taken in regard to them. Inasmuch as they were pub- 
lished by the Senate in the same executive-document manner as treaties, 
they are assimilated with the treaties. More specifically, 5 of them (all 
bilateral) are included in column A for the period 1939-Sept. 7, 1967, 
7 of them (2 bilateral and 5 multilateral) are included in column E for 
the same period, 3 of them (all multilateral) are included in column A 
for the period 1889-1938, and 2 of them (both bilateral) are included in 
column E for the period 1839-1888. 

With respect to category D, it will be observed that this indicates that 
a total of 16 treaties were rejected by the Senate through normal voting 
procedure. One rejection by the Senate is not ineluded in the figures. 
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The treaty of commerce of March 16, 1859, with Nicaragua was submitted to 
the Senate on December 21, 1859. On March 16, 1860, the Senate rejected 
the treaty and ordered its return to the President. On March 20, 1860, 
the Senate requested that the President return the resolution, with the 
treaty, to the Senate. It was returned on March 26, 1860. On June 26, 
1860, the Senate advised and consented to ratification of the treaty sub- 
ject to certain amendments. The treaty is, therefore, included in the figures 
for category C. 

With respect to category E, it should be borne in mind that the expres- 
sion “‘treaties withdrawn’’ is applied both to the large number of treaties 
which the Senate has returned to the President at his own request and 
to those which remained in the Senate for long periods of time without 
action and which are deemed to have been withdrawn by reason of obsoles- 
cence or because it was evident that definitive action would never be 
taken with respect to them. In such cases, the treaties were not rejected 
by the Senate in the strict sense; the Senate simply failed to act upon 
them. In a number of cases, the President requested withdrawal of certain 
treaties because other treaties had been concluded and were being sub- 
mitted to the Senate to replace them. The withdrawal of others was re- 
quested so that the treaties might be re-examined, with the possibility 
(a) that they would be resubmitted to the Senate or (b) that it would be 
decided the United States should not take further steps toward becoming 
a party or (c) that new negotiations would be undertaken. 


JUDICIAL DECISIONS 


By Arona E. Evans 
Of the Board of Editors 


Nationalization—Cuba—act of state doctrine—nationalization in vio- 
lation of international law—retaliatory expropriation—effect of 
Hickenlooper Amendment—constitutionality—ap plication of Hicken- 
looper Amendment to case pending at time of enactment—scope of 
Presidential power over foreign relations 


Banco NACIONAL DE Cusa v. Farr, Warrock & Co.* 383 F. 2d 166. 
U. S. Ct. App. 2d Cir., July 31, 1967. Waterman, Ct. J. 


This is an appeal from a judgment of the United States District Court 
for the Southern District of New York dismissing the appellant’s complaint 
and the defendant’s complaint against impleaded third parties. This 
litigation has been the subject of three much-discussed previous opinions. 
In the original hearing of the action before the district court summary judg- 
ment was granted in favor of the defendants, 193 F. Supp. 375 (1961). 
This disposition was affirmed by this court (307 F. 2d 845 (1962)), but 
reversed by the Supreme Court, Banco Nacional de Cuba v. Sabbatino, 
376 U. S. 398 (1964). The facts have been fully stated in these opinions, 
see e.g., the opinion of Mr. Justice Harlan for the Court, 376 U. S. 398 
at 401-408. On remand the district court has again ruled in favor of 
the defendants in an opinion reported at 248 F. Supp. 957 (July 30, 
1965), later supplemented by an unreported opinion of November 15, 
1965 at the time judgment was entered. [Now reported as Banco Nacional 
de Cuba v. Farr, Whitlock & Co., 272 F. Supp. 886 (S.D.N.Y., 1965) .—-Ed.] 

This action, which has served as the test case for litigation concerning 
Cuban expropriations, involves the disposition of the proceeds of the 
sale of a cargo of sugar which was expropriated by the Castro government 
while the cargo was in Cuban territorial waters. 

During February and July of 1960 appellee Farr, Whitlock & Co. (a 
copartnership hereinafter referred to as Farr, Whitlock) an American 
commodity broker, contracted with a wholly-owned Cuban subsidiary of 
appellee Compania Azucarera Vertientes-Camaguey de Cuba (C. A. V.) 
for the purchese of Cuban sugar. The sugar was to be delivered free 


* Full text of opinion, with certain footnotes omitted and others renumbered. The 
earlier decision of the District Court is digested at 55 A.J.I.L. 741 (1961); the decision 
of the Court of Appeals is reported in 56 ibid. 1085 (1962); the Supreme Court opinion 
is reported in 58 ibid. 779 (1964); and the opinion here affirmed is found in 60 ébid. 
107 (1966). [Hd.] 
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alongside the steamer in Cuba, and payment was to be made in New York 
by Farr, Whitlock upon presentation of shipping documents and a sight 
draft. 

Pursuant 'to the contracts, 22,000 bags of sugar were loaded on board 
the German vessel S. S. Hornfels which was standing offshore at the 
Cuban port of Jucaro. The loading took place between August 6 and 
August 9, 1960. On August 6, 1960 the Cuban government passed a 
resolution providing for the compulsory expropriation of all property 
located within Cuban territory of appellee C. A. V., a corporation 
organized under Cuban law but owned to the extent of more than ninety 
percent of its capital stock by residents of the United States. As a result 
of the resolution the consent of the Cuban government was necessary before 
the 8. S. Hornfels was allowed to sail from Cuban waters. This consent 
was obtained on August 11 when Farr, Whitlock entered into contracts 
identical to its prior contracts with the subsidiary of C. A. V. with Banco 
Para el Commercio Exterior de Cuba (Banco Exterior), an instrumentality 
of the Cuban government. On August 12 the S. S. Hornfels sailed to 
Morocco with its cargo of sugar. 

Banco Exterior assigned the bills of lading to appellant Banco Nacional 
de Cuba (Banco Nacional), the financial agent of the Cuban government. 
Banco Nacional sent them to Societe Generale, a French bank which acted 
as its New York agent, for presentation to Farr, Whitlock in New York. 
Farr, Whitlock gained possession of the bills of lading on August 29, 
1960 without making payment upon presentation. The funds were claimed 
from Farr, Whitlock on behalf of C. A. V., and Farr, Whitlock for this 
reason refused to make payment to Societe Generale or to return the bills 
of lading. 

The present action was commenced by Banco Nacional in the United 
States District Court for the Southern District of New York on October 10, 
1960, alleging that Farr, Whitlock had ‘converted the bills of lading by 
its refusal to return them or to pay over their proceeds to Societe Generale. 
On October 24, 1960, pursuant to an order of the New York Supreme 
Court, Kings County, Farr, Whitlock transferred the proceeds of the 
bills of lading, a total of $173,936.31, to a New York court appointed 
Temporary Receiver, Sabbatino. The complaint in the present action was 
amended on October 31, 1960 to include Sabbatino as a defendant. 

On March 81, 1961 the district court, acting on various motions of the 
parties before it, held that it had jurisdiction over the subject matter of 
the action despite state court control of the funds at issue. It granted 
summary judgment for the defendants, holding that the taking of the sugar 
by the Cuban government violated international law in three respects: 
it was motivated by a retaliatory purpose, not a legitimate public purpose; 
it discriminated against nationals of the United States; and it failed to 
provide adequate compensation for the property taken; and inasmuch as 
the taking violated international law, Cuba did not acquire good title to 
the sugar upon which to base its claim of conversion. 

We affirmed this judgment on July 6, 1962, holding that the failure 
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of the Cuban government to pay adequate compensation to ©. A. V. for 

the taking of its property, combined with the evident retaliatory purpose 
and the discriminatory effect of the taking upon the rights of American 
nationals, constituted a violation of international law. We rejected, just 

` as the district court had previously rejected, the appellant’s contention 
that the act of state doctrine applied to this case; and we based in part 
our conclusion on two letters written by State Department officers evidenc- 
ing the fact that the Executive Branch had no objection to a judicial 
determination of the merits of the controversy. 

The Supreme Court granted certiorari, 372 U. S. 905 (1963), and re- 
versed us on March 23, 1964. The Court held that the act of state doc- 
trine did apply to this case, and therefore the courts of the United States 
were prevented from examining the validity of the acts of the Cuban 
government under international law ‘‘in the absence of a treaty or other 
unambiguous agreement regarding controlling legal principles. . . .’’ 
876 U. S. at 428. The Court declared that the act of state doctrine 
had ‘‘‘eonstitutional’ underpinnings” arising out of the ‘‘basic relation- 
ships between branches of government in a system of separation of 
powers.’ 3876 U. S. at 423. The Court did not reach the issue of 
whether the taking in this case violated international law. See 376 U. S. 
at 433. It remanded the case to the district court to hear and decide 
any litigable issues of fact which might develop and for ‘‘proceedings 
consistent with this opinion.” 3876 U. S. at 439. 

_On March 28, 1963, one year before the decision of the Supreme Court 
was handed down, Banco Nacional, Farr, Whitlock, C. A. V., and Sab- 
batino agreed that Lehman Brothers would hold a sum of money in escrow 
to’ satisfy the final judgment in this case, and Sabbatino transferred 
$225,000 to Lehman Brothers for this purpose. The agreement also pro- 
vided that, C. A. V. would indemnify Farr, Whitlock for any excess of 
any judgment against it over the amount in the escrow fund. Thereafter 
the New York state Temporary Receivership was terminated by order of . 
the New York Supreme Court and Sabbatino was eliminated as a party ~ 
to this ease by a stipulation of the parties. 

After this case was remanded to the district court appellant moved for 
final judgment in its favor but judgment was not entered due to a mis- 
eellany of complications, see 243 F. Supp. 957, at 961-62, and while the 

. proceedings relative to the entry of judgment on remand were pending the 
Hickenlooper Amendment? was enacted into law on October 7, 1964. It 
provided : 


1 The Hickenlooper Amendment, which has also been referred to elsewhere as the 
Sabbatino Amendment or the Rule of Law Amendment, was attached to the Foreign 
Assistance Act of 1964 and became Section 301(d) (4) of that act. (Pub. L. 88-633, 
78 Stat. 1009, 1013.) 

The Amendment was reenacted in 1965 when the next Congress adopted the Foreign 
Assistance Act of 1965 (Pub. L. 89-171, 79 Stat. 653) which became law on September 
6, 1965. The reenactment contained a slightly different version of the Hickenlooper 
Amendment, and is found in Section 301(d)(2) of that Public Law. Incorporated 
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Notwithstanding any other provision of law, no court in the United 
States shall decline on the ground of the federal act of state doctrine 
to make a determination on the merits giving effect to the principles 
of international law in a case in which a claim of title or other right 
is asserted by any party including a foreign state (or a party claim- 
ing through such state) based upon (or traced through) a confiscation 
or other taking after January 1, 1959, by an act of that state in viola- 
tion of the principles of international law, including the principles of 
compensation and the other standards set out in this subsection: 
Provided, That this subparagraph shall not be applicable (1) in any 
case in which an act of a foreign state is not contrary to international 
law or with respect to a claim of title or other right acquired pursuant 
to an irrevocable letter of credit of not more than 180 days duration 
issued in good faith prior to the time of the confiscation or other tak- 
ing, or (2) in any case with respect to which the President determines 
that application of the act of state doctrine is required in that par- 
ticular case by the foreign policy interests of the United States and 
a suggestion to this effect is filed on his behalf in that case with the 
court, or (3) in any case in which the proceedings are commenced 
after January 1, 1966. 


On November 12, 1964 an order was entered impleading C. A. V. and 
Lehman Brothers as third party defendants pursuant to Fed. R. Civ. P. 14. 

Defendant Farr, Whitlock and the third-party defendants moved for 
summary judgment dismissing the complaint, based on the Hickenlooper 
Amendment. On July 30, 1965 the district court granted these motions, 
withholding final judgment for sixty days to allow the President to exer- 
cise his rights under the second proviso of the Amendment. Final judg- 
ment was entered on November 17, 1965 after the Court was notified that 
the Executive Branch did not intend to intervene and to suggest appli- 
cation of the act of state doctrine in this case. 

The district court in a scholarly and well-reasoned opinion held that the 
Hickenlooper Amendment applied to the case at bar, that the Amendment 
was constitutional, and that it was bound by our prior determination, 
307 F. 2d 845 (1962), that the expropriation by the Cuban government 
violated international law. The same issues are raised before us, and in 
disposing of them we reach the same result the lower court reached, adopt- 
ing as our own much of the discussion and points made by the learned 
judge below. 


into the U. S. Code it is found at 22 U. 8. C. §2370(e) (2). The only change was the 
substitution of ‘‘other right to property’? for ‘‘other right’? in two instances, and the 
deletion of Proviso 3, which had formerly made the Amendment inapplicable to any 
ease in which the proceedings had not been commenced before January 1, 1966. 

These changes in no way affect the case before us, and when we have discussed the 
Amendment throughout our opinion we have made no attempt to differentiate the 
Amendment in effect from October 7, 1964 from the Amendment, in effect from Sep- 
tember 6, 1965 to date. The Amendment, as first adopted, appears here in the text, 
the reenacted version is incorporated into footnote 20 [not reprinted here]. It is 
interesting to note that these language changes became Jaw during the 60 day period 
when the court below was awaiting word from the Executive before ordering the entry 
of judgment. See footnote 1 in Judge Bryan’s as yet unreported supplemental 
opinion. [272 F. Supp. 836 (1965).] 
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I. The Applicability of the Hickenlooper Amendment 


Appellant first claims that the Hickenlooper Amendment was not in- 
tended to apply to ‘‘transactions’’ completed before the date of its enact- 
ment. If this is so and the expropriation here is a ‘‘transaction’’ the 
present case would be excluded from the effect, of the amendment, for the 
‘ expropriation in this case occurred on August 6, 1960, and the Amendment 
was not enacted until October 7, 1964. 

In interpreting a statutory provision, we first direct our attention to 
the applicable words in the statute in order to analyze the meaning and 
effect of those words in relation to the subject matter treated. The words 
of the Amendment which deal with the expropriations it is intended to 
apply to are: 


. a case in which a claim of title or other right to property is 


asserted by ... a foreign state (or a party claiming through such 
state) based upon ... a confiscation or other taking after January 
-1, 1959. ... 


The case before us would seem to fall within the above statutory language. 
Here a claim of title is being asserted by a party claiming through a 
foreign state based upon a taking after January 1, 1959. It may be 
noted that the statute refers specifically to a ‘‘case,’’ not to a mere 
claim or cause of action which had not been the subject of court action 
prior to the enactment of the statute. This use of ‘‘case’’ indicates that 
Congress meant to affect the result of pending litigation as well as to 
affect a more nebulous group of unlitigated claims. Moreover, it is well 
established that when a statute specifically applies to past transactions, 
as the Hickenlooper Amendment does, it applies to pending cases too, 
because a case must be decided according to the law as it exists at the 
time of final judgment. See, e.g., Hamm v. City of Rock Hill, 379 U. S. 
306 (1964) ; United States v. Alabama, 362 U. 8. 602 (1960) (per curiam) ; 
Hines v. Davidowitz, 312 U. S. 52 (1941); Carpenter v. Wabash Ry.,. 
309 U. S. 23 (1940); Dinsmore v. Southern Express Co., 183 U. S. 115 
(1901); United States v. Schooner Peggy, 5 U. S. (1 Cranch) 103, 109 
(1801) (Marshall, Ch. J.); ef. Vandenbark v. Owens-Illinois Glass Co., 
311 U. S. 588 (1941). It is true, as appellant points out, that these cited 
cases differ from the present case in some particulars; one is a criminal 
ease, others involve whether injunctive relief should be granted or denied, 
and others involve the effect of a new treaty or a change in the case law; 
and none involves the effect of a new statute. In total, however, they lay 
down a rule both reasonable and just and appellant gives no convincing 
reason why the rule should not be applied in this case where a statute has 
become law while the case has been pending. 

Appellant argues that in the absence of a clear indication that retro- 
active application is intended there is a presumption that a statute is 
intended to operate prospectively only. This proposition is well sup- 
ported by authority, but there is no ambiguity in the Hickenlooper Amend- 
ment that would permit the presumption to'be operative for in the language 
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of the Amendment which we have discussed above there is a clear expression 
of a legislative intention that it is to be applied retroactively. That the 
statute, enacted in 1964, applies to takings effected after January 1, 1959 
is a clear indication that retroactivity was intended. 

The legislative history of a statute is useful when the meaning of the 
statute is not apparent from the language. Though as we have said, we 
have had no difficulty in ascertaining that the Hickenlooper Amendment 
applies to a case based on a taking after January 1, 1959, we will never- 
theless examine the legislative history of the amendment to consider 
whether it provides any basis for appellant’s contention that it was not 
intended to apply to cases pending at the time of its enactment. 

During the spring and summer of 1964 Congress was considering amend- 
ments to the basic Foreign Assistance Act. The House passed a version 
of the Foreign Assistance Act of 1964 and sent it to the Senate where 
it was referred to the Committee on Foreign Relations. At this point 
Senator Hickenlooper proposed the amendment in issue here and it was 
included in the version of the Act reported to the Senate in essentially the 
same form as it is now, except that the 1964 version applied only to 
cases commenced before January 1, 1966. The Senate Report stated: 


The amendment is intended to reverse in part the recent decision 
of the Supreme Court in Banco de Nacional de Cuba v. Sabbatino. 
The act of state doctrine has been applied by U. S. courts to deter- 
mine that the actions of a foreign sovereign cannot be challenged in 
private litigation. The Supreme Court extended this doctrine in the 
Sabbatino decision so as to preclude U. S. courts from inquiring 
into acts of foreign states, even though these acts had been denounced 
by the State Department as contrary to international law. 

In the Sabbatino case, the Banco Nacional de Cuba sued to recover 
the proceeds of a sale of Cuban sugar by an American-owned company 
on the ground that the sugar, which had been expropriated, belonged 
to the Cuban Government. The lower courts dismissed the suit, but 
the Supreme Court reversed these decisions and remanded the case for 
further proceedings on the ground that it would not inquire into the 
act of the Cuban State.... 

The effect of the amendment is to achieve a reversal of presumptions. 
Under the Sabbatino decision, the courts would presume that any 
adjudication as to the lawfulness under international law of the 
act of a foreign state would embarrass the conduct of foreign policy 
unless the President says it would not. Under the amendment, the 
Court would presume that it may proceed with an adjudication on the 
merits unless the President states officially that such an adjudication 
in the particular case would embarrass the conduct of foreign policy.” 


The bill, including the amendment, was then passed by the Senate and 
sent to a conference committee. The conference report explains several 
of the provisions which appear in the final version of the amendment 
before us: 


The managers on the part of the House regretted that there had 
not been an opportunity for thorough study and full hearings on the 


28. Rep. No. 1188, Part I, 88th Cong., 2d Sess. 24 (1964). 
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subject. The committee of conference amended the Senate language 
to pinpoint its precise effect, making it clear that it does not apply 
if no violation of ‘international law principles is found, or if the case 
involves a short term irrevocable letter of credit issued in good faith 
prior to the taking of property by a foreign state. The exception 
in those individual cases in which the President determines that 
judicial review of the foreign government’s action is not in the U. S. 
foreign policy interest is preserved. An additional change was added 
to limit the application of the amendment to cases in which the pro- 
ceedings are commenced before January 1, 1966. This limitation 
was approved with the understanding that the congressional com- 
mittees concerned will make a full review and study of the matter 
during the next Congress and make a determination on the need for 
permanent legislation." 


As stated before, the amendment was enacted into law on October 7, 
1964. 

Further amendments to the Foreign Assistance Act were considered and 
enacted by the next session of Congress, among them an amendment (see 
footnotes 5 and 20)* which eliminated the third proviso from the Hicken- 
looper Amendment and made it permanent legislation, applicable to all 
future expropriations. The Senate Report on this bill contained the 
statement: 


Lhe existing law applies to cases pending at the time of tts enact- 
meni or brought since then in which ‘‘a claim of title or other right’’ 
is asserted based upon a confiscation or other taking after January 1, 
1959, by en act of a foreign state in violation of the principles of 
international law. (Emphasis supplied.)> 


It should be noted that the above statement was made at a subsequent 
session of Congress but it was made before the decision of the court below 
in this case. Such pronouncements by a subsequent Congress are not 
entitled to the same weight as those of the Congress which enacted a 
measure, see, e.g., United States v. Price, 361 U. S. 304 (1960); Federal 
Housing Administration v. Darlington, Inc., 358 U. S. 84 (1958); ef. 
United States v. United Mine Workers of America, 330 U. 8. 258, 281-82 
(1947), but they are useful when one attempts to determine the inten- 
tion of the earlier Congress. Federal Housing Administration v. Darling- 
ton, Inc., supra. l 

In addition to these committee reports the parties have referred us to 
remarks of Senator Hickenlooper made during the debates on the Senate 
floor over the Foreign Assistance Acts of 1964 and 1965. While statements 
made during floor debates are not entitled to the same respect as carefully 
prepared committee reports, see United States v. International Union 
(UAW-CIO), 352 U. S. 567, 585-86 (1957), these statements made by 
the original proponent of the Amendment are of some significance, see 


3 H. R. Rep. No. 1925, 88th Cong., 2d Sess. 16 (1964). 

4 Note 5 renumbered as note 1 above; note 20 not reprinted here. 

58. Rep. No. 170, 89th Cong., Ist Sess. 19 (1965). 

e8. Rep. No. 170 was filed on April 28, 1965; the opinion below was not filed until 
July 30, 1965. 
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United States v. International Union (UAW-CIO\, supra; cf. Chicago, 
M., St. P. & Pac. R.R. v. Acme Fast Freight, Inc., 386 U. S. 465 (1949). 

On August 14, 1964 Senator Hickenlooper made several statements on 
the Senate floor and submitted memoranda supporting the Amendment 
which were included in the Congressional Record. 

At one point he said: ‘‘Basically the amendment is designed to assure 
that the private litigant is granted his day in court.’’ 110 Cong. Ree. 
18936 (1964). If this statement by the Amendment’s sponsor states the 
amendment’s purpose there would seem to be no justification for a restric- 
tive interpretation of the statutory language limiting its application to 
future litigants; the statement refers to and includes any and all private 
litigants, it neither specifically includes or excludes litigants whose cases 
were pending in 1964 when the statement was made. 

Later in the debate the Senator expanded on the purpose of the Amend- 
ment and what its effect would be: 


This amendment is an exercise of our broad powers with respect 
to foreign commerce and investment and will restore the rule in our 
courts that acts of a foreign state are subject to international law. 
This supplement to section 620(e) of the Aid Act will discourage 
foreign expropriation by making sure that the United States cannot 
become a ‘‘thieves market’’ for the product of foreign expropriations. 


One of the principal reasons for the proposed amendment is that it 
will serve notice that foreign states taking action against U. S. invest- 
ment in violation of international law cannot market the product, of 
their expropriation in the United States free from the risk of litiga- 
tion. Thus, the amendment itself will do much to deter illegal takings 
and thereby exert a positive influence to avoid the embarrassment to 
U. S. foreign policy interests caused by such takings. 110 Cong. Ree. 
19555, 19559 (1964). 


Appellant argues that this indication that the Amendment was designed 
to have a deterrent effect upon future expropriaticns means that it was 
not intended to apply to pending cases because application to these cases 
would not have any deterrent effect on the future actions of foreign govern- 
ments. It claims that Congress intended that the rights of these litigants 
would be restricted to those granted in the Cuban Claims Act, 22 U. S. C. 
§1643-48k. That Act, however, contained no language indicating that 
persons claiming under the Hicklenlooper Amendment were to be so 
affected. See 110 Cong. Rec. 22852 (1964) (Statement of Rep. Fascell, 
sponsor of the bill). Nor is there any reason to believe that, although 
the Hickenlooper Amendment also had the purpcse of preventing the 
United States from becoming a ‘‘thieves market,” it was not enacted 
“basically . . . to assure that the private litigant is granted his day in 
court,” 110 Cong. Record 18936 (1964), and that this assurance was in- 
tended to include contemporaneous litigants as well as future litigants. 

The only persuasive piece of legislative history cited by appellants in 
support of their position is taken from one of the memoranda submitted 
to the Senate by Senator Hickenlooper. The memorandum reads in part: 
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2. Question: ‘‘Does the proposed amendment overrule a decision 
of the Supreme Court?” 

Answer: ‘‘The amendment will lead U. 8. courts to a different result 
from that reached by the majority in the recent Supreme Court de- 
cision in Banco Nacional de Cuba v. Sabbatino. It does not change 
the Court’s decision in that case. Rather, the amendment clarifies 
publie policy applicable to such eases pursuant to Congress [sic] con- 
stitutional power to legislate concerning the aid program, foreign com- 
merce, and offenses against international law .. .’’ 110 Cong. Rec. 
19557 (1964). (Emphasis supplied.) 


This one brief statement tends to support both appellant’s position that the 
Amendment was not intended to apply generally to pending cases, and 
appellant’s position, to be discussed further, infra, that even if the Amend- 
ment was intended to apply to the other pending cases, it was not intended 
to apply to this particular case. This was an isolated statement which 
ordinarily would be accorded but little weight. See Schwegmann Bros. v. 
Calvert Distillers Corp., 341 U. S. 384, 396 (1951); United States v. 
Trans-Missourt Freight Ass’n.. 166 U. S. 290, 318 (1897); Nicholas v. 
Denver & R. G. W. R.R., 195 F. 2d 428, 431 (10 Cir. 1952). But, of course, 
the statement was made by Senator Hickenlooper and would be of some 
moment except for the fact that a different statement made by Senator 
Hickenlooper in a letter to the Washington Post was printed in the 
Congressional Record on the same day. This other statement read: 


It should be noted that the amendment is not intended to reinstate 
the broad holding established in the trial court. It only modifies the 
Supreme Court decision in the matter of presumptions. We think it 
perfectly proper that the Congress of the United States should have 
the last word on this important policy question. 110 Cong. Rec. 18936 
(1964). (Emphasis supplied.) 


The last citation to the congressional debate is given to us by appellee 
C. A. V. It was made by Senator Hickenlooper during the debate on the 
Foreign Assistance Act of 1965 and is subject to the same reservations 
as the committee report on that Act that we have cited supra, it having 
been said during a subsequent session of Congress. The Senator at that 
time stated unequivocally: ‘‘The Amendment applies to any case pending 
at the time of its original enactment (Oct. 7, 1964) or brought since then, 
involving takings since January 1, 1959... .’’ 111 Cong. Ree. 18544 (1965). 

In summary, the legislative history provides some support for both 
parties on the issue of whether the Hickenlooper Amendment was intended 
to apply to pending cases, but obviously it is stronger in favor of their 
inclusion. Certainly this legislative history contains nothing which would 
make us doubt our conclusion based upon the unambiguous words of the 
statute that the language of the Amendment demonstrates that the statute 
was intended to apply to cases pending at the time of its enactment as 
well as to cases which might subsequently be instituted. 

As mentioned above, appellant also contends that even if the Hicken- 
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looper Amendment applies generally to all other cases pending at the 
time of its enactment, it should not apply to this case. It cites the state- 
ment of Senator Hickenlooper, quoted supra, that the Amendment was 
not intended to change the Court’s decision in Sabbatino. As our earlier 
discussion of that quotation indicates, that statement, standing alone, 
cannot be considered to represent the intention of Congress, especially 
when, as we have noted earlier, the Senator on the very same day pub- 
lished a contradictory statement. In our view, this case before us on appeal 
falls within the actual language of the Amendment just as precisely as 
the other pending cases do, and this isolated bit of legislative history, the 
only one supporting appellant’s position, is not enough to indicate a 
congressional intention to treat this case differently from the other cases. 

Appellant also contends that the Amendment may not be applied to this 
case because to do so would violate the mandate of the Supreme Court. 
It claims that all litigable issues have already been decided by the nation’s 
highest court, and, these issues having been so decided, the inferior courts 
are bound thereby despite any intervening event, even the passage of 
congressional legislation in the area. 

Since Ex Parte Sibbald v. United States, 87 U. S. (12 Pet.) 488 (1838) 
the Supreme Court has consistently held that a lower court with juris- 
diction over a case on remand under a Supreme Court mandate is fore- 
closed from reconsidering matters decided by the Supreme Court. E.g., 
United States v. Haley, 371 U. S. 18 (1962) ; United States v. Parke, Davis 
& Co., 365 U. S. 125 (1961); Briggs v. Pennsylvania R.R., 3384 U. S. 804 
(1948) ; In re Washington & G. R.R., 140 U. S. 91 (1891); Tyler v. Mag- 
wire, 84 U. S. (17 Wall.) 258 (1872); Ex Parte Dubuque & Pac. R.R., 
68 U. S. (1 Wall.) 69 (1863). The rule prevents the lower court from 
considering newly discovered evidence, In re Potts, 166 U. 8. 263 (1897); 
Mackall v. Richards, 116 U. S. 45 (1885); Southard v. Russell, 57 U. 8S. 
(16 How.) 547 (1853) or reconsidering its own jurisdiction, Aspen Mining 
& Smelting Co. v. Billings, 150 U. S. 31 (1898) ; Skiltern’s Ex’rs. v. May’s 
Ha’rs., 10 U. S. (6 Cranch) 267 (1810). The rule has even been applied 
despite the claim that a later Supreme Court decision required a different 
result. Gaines v. Rugg, 148 U. S. 228 (1893). Of course it does not 
apply to matters left open by the mandate, e.g., Sprague v. Ticonic Nat’l 
Bank, 307 U. S. 161 (1939); Ex Parte Union Steamboat Co., 178 U. 8. 
317 (1900) ; In re Sanford Fork & Tool Co., 160 U. S. 247 (1895), or when 
the mandate has been amended to permit the lower court to consider a 
question. See Bay Ridge Operating Co. v. Aaron, 334 U. S. 446, 477 
(1948) ; 149 Madison Ave. Corp. v. Asselta, 331 U. S. 795 (1947); Alaska 
Juneau Gold Mining Co. v. Robertson, 331 U. S. 793 (1947). 

We have learned of no case involving the effect on the rights of litigants 
of a federal statute, inconsistent with a Supreme Court mandate, which 
became law after the Supreme Court had remanded a case to the trial 
court but before the trial court had acted upon the merits after the 
remand. None has been called to our attention by the parties and we 
have found none by independent research. We must therefore determine 
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whether the mandate rule should cover this novel situation; it is our view 
that it should not be extended to do so. 

The Supreme Court mandate rule is nothing more than one specific 
application of a general doctrine appellate courts apply to their orders 
to lower courts, a doctrine commonly referred to as the law of the case, 
see Briggs v. Pennsylvania R.R., 334 U. S. 304, 306 (1948); Ha Parte 
Sibbald v. United States, 837 U. S. (12 Pet.) 488, 492 (18388). Other courts 
in applying tae law of the case rule have held that a lower court is not 
bound to follow the mandate of an appellate court if the mandate is, in the 
interim, affected by an authority superior to the court issuing the mandate, 
such as by a higher appellate court, either state or federal, see, e.g. 
Higgins v. California Prune & Apricot Growers, Ine., 3 F. 2d 896 (2 Cir. 
1924); Zerulla v. Supreme Ledge O. of M. P., 223 Tl. 518, 79 N. &. 160 
(1906); Jones v. Harmon, 122 Ohio St. 420, 172 N. E. 151 £1980); 
American R. Exp. Co. v. Davis, 158 Ark. 493, 250 S. W. 540 (1923); 
Orleans Dredging Co. v. Frazie, 177 Miss. 188, 178 So. 481 (1937) or by an 
en banc decision of the same court, Poe v. Illinois Cent. R.R., 339 Mo. 1025, 
99 S. W. 2d 32 (1986). This principle has also been applied when the 
mandate of the court is affected by intervening statutory enactment, 
Petty v. Clark, 113 Utah 205, 192 P. 2d 589 (1948); Donaldson v. Chase 
Securities Corp. 216 Minn. 269, 13 N. W. 2d 1 (1943), aff’d, 325 U. S. 304 
(1945) ; cf. Danforth v. Groton Water Co:, 178 Mass. 472, 59 N. E. 1033 
(1901) ; Albanese v. McGoldrick, 129 N. Y. S. 2d 269 (Sup. Ct. 1954). 
The same principle should apply here; any limiting language in the 
Supreme Court mandate should not preclude judicial application of the 
Amendment in this case for the rule of law expressed by the mandate has 
been affected by a subsequently enacted federal statute. 

Moreover, as the court below may have indicated, 243 F. Supp. at 971, 
there may well be a constitutional objection to an application of the man- 
date here. The law of the case is not based on any constitutional authority 
but is only a doctrine of judicial administration based on the practice of 
the courts, Messenger v. Anderson, 225 U. S. 486 (1912) ; King v. West Vir- 
gina, 216 U. 3. 92, 100 (1910). A federal statute, on the other hand, 
is an assertior. of its constitutional power by Congress and is entitled to 
respect as the supreme law of the land. U. S. Const. art. VI, cl. 2. It 
is questionable whether the courts may frustrate such a statute by inter- 
posing a judge-made rule of practice. 

Thus we hold that Congress intended that the Hickenlooper Amendment 


should apply to cases pending at the time of its enactment, including this 
case. 


II. Constitutionality of the Hickenlooper Amendment 


Appellant next contends that the Hickenlooper Amendment is uncon- 
stitutional both as a general proposition and also as applied to this case 
and other pending cases. Three basic arguments against the constitutional- 
ity of the Amendment are advanced; we shall treat them in turn. 
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A. Due Process. 


Appellant contends that the application of the Hickenlooper Amendment 
to this case constitutes a deprivation of property in violation of the due 
process clause of the Fifth Amendment. 

Appellant would have us characterize the act of state doctrine as a 
“substantive” right which is constitutionally protected. It would dis- 
tinguish the cases cited below in which courts had found no constitutional 
violation as being cases dealing only with ‘‘remedial’’ or ‘‘procedural’’ 
matters and not with ‘‘substantive property rights.’ We do not find it 
useful to make an arbitrary division of the cases under these labels whose 
meanings are not only uncertain but may vary according to the context 
in which they are being discussed. 

We have examined the cases cited by appellant as supporting its po- 
sition, such as Lynch v. United States, 292 U. S. 571 (1984); Forbes 
Pioneer Boat Line v. Board of Comm’rs, 258 U. S. 338 (1922); Levy v. 
Wardwell, 258 U. S. 542 (1922); Noble v. Union River Logging R.R. 
147 U. S. 165 (1898) ; Society for the Propagation of the Gospel v. Wheeler, 
22 Fed. Cas. 756 (No. 18,156) (C. C. D. N. H. 1814). We find that they 
all involve the destruction of property to which the owner could claim a 
“vested right,” see Campbell v. Holt, 115 U. S. 620, 628 (1885) ; Swayne 
& Hoyt, Lid. v. United States, 300 U. S. 297, 302 (1937), or involve retro- 
active application of statutes that created new liabilities. 

Appellant’s situation is readily distinguishable from these cases. The 
Supreme Court’s determination in appellant’s favor is based not on any. 
recognition that appellant acquired enforceable righis through the Cuban 
expropriation, but upon a judicial policy of abstaining from an affirmative 
determination as to those rights, an abstention held applicable to this case 
long after the expropriation. The Hickenlooper Amendment thus does 
not affect appellant’s property rights based upon the expropriation nor 
create any new rights or any new liabilities, see Swayne & Holt, Ltd. v. 
United States, supra. The application of the act of state doctrine in ap- 
pellant’s favor was without regard to the merits of appellant’s claim that 
its property had been tortiously appropriated by appellee. Its effect in 
this litigation has been similar to that of a successfully pleaded statute of 
limitations by which a defendant obtains a judgment without the merits 
of plaintiff’s action ever having been reached. Continuing this analogy, 
it is well established that modification of statutes of limitation does not 
create or destroy constitutionally protected property rights in those af- 
fected by the changes. Chase Sec. Corp. v. Donaldson, 325 U. S. 304 
(1945) ; Campbell v. Holt, 115 U. S. 620 (1885); see Graham & Foster 
v. Goodcell, 282 U. S. 409 (19381); ef. Swayne Holt, Lid. v. Umited 
States, 300 U. S. 297 (1987). 

Appellant’s situation is like this latter group of cases and therefore we 
hold that the application of the Hickenlooper Amendment to this case does 
not deprive appellant of its property without due process of law under 
the Fifth Amendment. 
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B. Legislative Interference with the Judicial Power. 


Appellant also represents that the Hickenlooper Amendment is an un- 
constitutional exercise by Congress of its legislative power, for the Amend- 
ment is a legislative interference with the judicial power and therefore 
violative of the constitutional doctrine of the separation of powers. 

Concededly the Supreme Court grounded its application of the act of 
state doctrine to this case on the proposition that that doctrine arises from 
our governmental system of separation of powers, 376 U. S. at 423, and 
appellant would read this to mean that under this governmental system 
the case presented a non-justiciable ‘‘ political question,’’ see Baker v. Carr, 
369 U. S. 186 (1962), which the Court held that it had no constitutional 
authority to determine. If this interpretation were correct, the courts 
would be required to disregard the directive of the Hickenlooper Amend- 
ment that cases arising out of foreign expropriation be decided on the 
merits (unless of course the Executive Branch should intervene). 

But we do not think the Supreme Court holding went that far: The 
Court recognized ‘‘ ‘constitutional’ underpinnings’? for the doctrine, but 
also noted that it ‘‘. . . does not irrevocably remove from the judiciary 
the capacity to review the validity of foreign acts of state.’? 376 U. S. 
at 423. The doctrine is ‘‘. . . compelled by neither international law nor 
the Constitution, its continuing vitality depends on its capacity to reflect 
the proper distribution of functions between the judicial and political 
branches of the Government on matters bearing upon foreign affairs.’ 876 
U. S. at 427-28. This language would indicate that the Court found no 
absolute constitutional requirement that the doctrine be applied here, 
rather, the Court, based upon its estimation of the political effects that 
would follow from a judicial review of acts of foreign states, exercised its 
discretion in applying the doctrine. 

Appellant notes from the description of the characteristics of a ‘‘political . 
question” in Baker v. Carr, supra at 217, that an important characteristic 
of such a question is ‘‘lack of judicially discoverable and manageable 
standards for resolving it.” It compares this to the Supreme Court’s ex- 
press statement that, among the nations, there is disagreement as to relevant 
international law standards that should be applied when the property 
of aliens is expropriated, because of the divergent interests and different 
social ideologies of different nations. 376 U. S. at 428-30. But the Su- 
preme Court here does not state that it could not resolve the international 
law issue if it felt itself called upon to do so. See The Paquete Habana, 
175 U. 8. 677, 700 (1900). Indeed, our Court of Appeals was able to 
resolve it on the original appeal. The Supreme Court addressed itself 
not so much to the actual difficulty of reaching a determination upon the 
merits as it did to a weighing of the political effect of its making the 
determination it could have made in light of the divided views of different 
authorities as to the relevant international law standards. This is evident 
from the Court’s statement that: ‘‘It is difficult to imagine the courts of 
this country embarking on adjudication in an area which touches more 


178 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 


sensitively the practical and ideological goals of the various members of 
the community of nations.’’ 376 U. S. at 480. This language cannot be 
taken as an indication that the Court felt it was dealing with a non- 
justiciable political question; the Court specifically stated that its result 
was not constitutionally required, and indicated the result was reached 
through the utilization of an abstention policy grounded upon the exercise 
of judicial discretion. 

Thus the application of the act of state doctrine in this case was not 
constitutionally compelled on the ground that the underlying issue was a 
political question which the Court was foreclosed from determining. To 
the contrary, the approach was motivated by a recognition that the issues 
arising from a nation’s expropriation of the property of aliens are sensitive 
ones which the courts in some cases should be able to avoid by application 
of the act of state doctrine in order not to embarrass the conduct of our 
foreign relations. Thus a total prohibition upon the courts, declaring 
that they might never resort to the act of state doctrine, might well be 
unconstitutional as violative of the separation of powers doctrine. But 
we need not decide this; such a statutory prohibition upon court action 
is not before us. The Hickenlooper Amendment only modifies the act 
of state doctrine by effecting a ‘‘reversal of presumptions.’ S. Rep. 1188 
at 24 (1964). The statute requires action by the executive to allow the 
application of a-doctrine whereas formerly the executive was required to 
act if the doctrine was not to be applied. See Hickenlooper Amendment, 
supra at p. 307. 

The Supreme Court had to make its determination relative to the ap- 
plicability of the act of state doctrine with but little guidance from the two 
political branches of the Government.” As the Constitution did not re- 
quire the exact result reached there the Court must have exercised its 
discretion, based on its own judgment of the situation, to choose from 
among a number of constitutionally permissible alternative rules as to the 
applicability of the act of state doctrine. Therefore the political branches 
of our national government should be able to modify the Court’s decision, 
choosing another constitutionally permissible alternative, cf. Yakus v. 
United States, 321 U. S. 414, 441-42 (1944), especially as the factor upon 
which the choice is based, the effect on our foreign relations, is admittedly 
more within the competence of the political branches of the Government 
than the competence of the Court. 

The court below cites cases that demonstrate that in a number of areas 
other than the foreign relations area the courts have changed their position 
due to intervening federal legislation and have decided issues which they 
had formerly refused to decide. The cases involve issues substantially 
different from the issue in the case at bar but all show a judicial policy 
of deferring to legislative judgment when such a course is not barred 


t™The Government urged the application of the act of state doctrine before the 
Supreme Court. On remand before the court below it took the position that the 
Hickenlooper Amendment was valid and constitutional but did not apply to any pend- 
ing cases. 
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by constitutional considerations. It would seem that these cases are suffi- 
cient precedents for a similar deferral to the judgment of Congress in this 
case. Further, as suggested earlier, the Supremacy Clause may require 
a judicial surrender to the will of Congress in situations which present 
no constitutional impediment to judicial surrender. 

Thus we find that the adoption of the Hickenlooper Amendment was not 
a legislative interference with judicial power violative of the Federal Con- 
stitution; to the contrary, we find good reason for judicial acceptance of 
this legislative modification of the act of state doctrine. 


C. Legislative Interference with the Executive Power 


Appellant’s last constitutional objection to the Amendment is that it 
represents a legislative interference with the ‘‘very delicate, plenary and 
exclusive power’’ of the President in the conduct of foreign relations. 
United States v. Curtiss-Wright Export Corp., 299 U. S. 304, 320 (1936). 
Congress, appellant maintains, can only interfere with the presidential 
power in the performance of a ‘‘designated role’’ granted it by the Con- 
stitution. 

It is doubtful that the ‘‘plenary and exclusive’’ presidential power over 
foreign affairs is this encompassing. The Supreme Court in Curtiss- 
Wright expansively described the presidential power in a case in which it 
upheld a delegation of authority from Congress to the President, not in a 
case involving a conflict, or a putative conflict, between executive and 
legislative power. Compare Field v. Clark, 143 U. S. 649 (1892) with 
Youngstown Sheet & Tube Co. v. Sawyer, 3438 U. S. 579 (1952). The 
language in Curtiss-Wright must also be contrasted to the statement of 
the Court in Oetjen v. Central Leather Co., 246 U. S. 297, 302 (1918) 
that ‘‘The ecnduct of the foreign relations of our Government is com- 
mitted by the Constitution to the Executive and Legislative . . . Depart- 
ments.” (Emphasis supplied.) l 

Even if ore accepts for the purpose of argument the view that the - - 
President holds all the residual power of the Government in the field of 
foreign relations, it is clear that there is ample constitutional authority for 
an assertion of congressional power. The power ‘‘To regulate Commerce 
with foreign Nations,’ U. S. Const. Art. I, §8, cl. 3, combined with the 
power ‘‘To make all Laws which shall be necessary and proper for carry- 
ing into Execution the foregoing Powers, and all other Powers vested by 
this Constitution in the Government of the United States, or in any De- 
partment or Officers thereof’’ U. S. Const., Art. I, §8, el. 18, is sufficient 
justification for the assertion of congressional power in this situation. 
Additional authority might also be found in Art. I, §8, el. 10, which grants 
Congress power ‘‘to define and punish . . . Offences against the law of 
Nations.” 

Since Congress thus clearly possesses a constitutional interest in the 
problem invołved in this case, it was entitled to make its will known by 
means of a statute. In La Abra Silver Mining Co. v. United States, 175 
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U. S. 423 (1899) the same objection raised here, that a matter was within 
the President’s exclusive power over our foreign relations, was disposed of 
by the Supreme Court with the statement that: ‘‘The subject was one 
in which Congress had an interest, and in respect to which it could give 
directions by means of a legislative enactment.’’ Id. at 459. 

A further difficulty with appellant’s contention that the Amendment 
represents a legislative interference with executive power is the fact that 
the measure containing the Amendment was not enacted into law on the 
authority of Congress alone; it was approved by the President as well. 
The President could have vetoed the measure if he felt it seriously 
threatened his freedom of action in the conduct of foreign affairs but he 
chose not to do so. That the President gave formal approval in this 
manner, while not conclusive as to its constitutionality, weighs strongly 
in favor of the validity of the Amendment. The President may be pre- 
sumed to recognize and to defend his own interest in such a matter. 
There is evidence before us that the Amendment does not seriously 
jeopardize that interest; the Department of Justice entered an appearance 
in the district court as an amicus curiae and affirmatively took the position 
there that the Amendment is constitutional. 

For these reasons we reject this last challenge of appellant to the con- 
stitutionality of the Hickenlooper Amendment, just as we have rejected 
all of its other challenges. 


IIT. Legality of the Cuban Seizure under International Law 


Inasmuch as we have found the Hickenlooper Amendment not to be 
unconstitutional and to be applicable to this case, we must follow its 
injunction and ‘‘. . . make a determination on the merits giving effect to 
the principles of international law’’ as to whether the taking in this case 
was ‘‘in violation of the principles of international law, including the 
principles of compensation and other standards set out in this subsection. 

”? 


On this question of whether the taking violated the principles of inter- 
national law, we said on the previous appeal: 


Since the Cuban decree of expropriation not only failed to provide 
adequate compensation but also involved a retaliatory purpose and a 
discrimination against United States nationals, we hold that the decree 
was in violation of international law. 307 F. 2d at 868. 


This holding of ours, as noted by the court below, was unaffected when the 
Supreme Court reversed the result we had reached. The Supreme Court 
based its resolution of the case upon an application of the act of state 
doctrine and, as appellate concedes, found it unnecessary to decide whether 
international law had been violated in this case. See 376 U. S. at 433, ef. 
376 U. S. at 428-80. 

We do not feel compelled to follow our former holding under the ‘Jaw 
of the case” rule, but see Zdanok v. Glidden Co., 827 F. 2d 944 (2 Cir.), 
cert, denied, 377 U. S. 934 (1964), but we are unable to find any convincing 
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reason, based on argument or new authority, for altering our holding in 
the original appeal. Accordingly, we will not extensively discuss the 
international law issue but reaffirm the discussion that is contained in our 
opinion on the first appeal. See 807 F. 2d at 859-68. We will only com- 
ment briefly on several aspects of international law involved. 

It may be noted that the Hickenlooper Amendment requires us to 
judge the taking here by principles of international law ‘‘including the 
principles of compensation and other standards set out in this subsection.” 
The subsection referred to, 22 U. S. C. §2870(e), contains, besides the 
Hickenlooper Amendment, a provision requiring the President to suspend 
assistance to any country which expropriates or discriminates against 
property owned by United States citizens or owned by business associations 
which are more than 50 percent beneficially owned by United States 
citizens, unless the expropriating country promptly makes arrangement to 
compensate for such taking at full value. It is clear that if these domestic 
statutory standards are different from the international law standards 
which we applied when we decided this case formerly, the statutory stand- 
ards tend to be more exacting upon the expropriating nations. As we 
held that the taking before us violated international law under the possibly 
less exacting standards which we then applied, the application of the new 
statutory standards would not affect our decision here. This allows us 
to leave undecided whether the standard set forth in the Hickenlooper 
Amendment differs from the standard which we applied on the former 
appeal, and which we now apply again. It also allows us to avoid the 
question of whether Congress can thus specify how our United States 
courts must decide questions of international law, though ‘‘The Congress 
shall have Power ... To define and punish Piracies and Felonies com- 
mitted on the high Seas, and Offences against the Law of Nations,” U. S. 
Const. Art. I, §8, cl. 10 (emphasis supplied), see Banco Nacional de Cuba 
v. First Nat’s City Bank (SDNY July 25, 1967). But see Falk, The 
Aftermath of Sabbatino 40-41 (1965) ; Henkin, Comments on Domke, Act 
of State Doctrine: Sabbatino in the Courts and in Congress, 3 Colum. 
J. Transnat’l L. 99, 107, 112-13 (1965). 

Appellant has urged strongly that we were in error in our prior de- 
termination that it is of no particular significance that C. A.V. is a corpora- 
tion organized under Cuban law. 307 F. 2d at 861, see 376 U. S. at 433, 
n. 87, This would be significant if the corporation were owned by resident 
Cuban citizens, see F. Palicio y Compania v. Brush, 256 F. Supp. 481 
(SDNY 1966), aff’d per curiam, 375 F. 2d 1011 (2 Cir. 1967), but such is 
not the case here. We repeat with emphasis our earlier language: 


When a foreign state treats a corporation in a particular way because 
of the nationality of its shareholders, it would be inconsistent for us in 
passing on the validity of that treatment to look only to the ‘‘na- 
tionality” of the corporate fiction. 307 F. 2d 861. 


Here it is clear from the resolution of expropriation, see footnote 2 supra, 


8 Not reprinted here. 
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that the property of C. A. V. was expropriated because it was largely owned 

by ‘‘nationals of the United States of North America,’’ and it is interesting 

to note that the resolution makes no mention whatever of the nationality of 

the corporation. The situation is clearly distinguishable from cases cited _ 
by appellant, such as the Standard Oil Tankers case, 22 Am. J. Int'l L. 

404 (1928), in which a sovereign took action against a corporation because 

of the nationality of the corporation and not because of the nationality of 

the shareholders. 

Also, to the extent that Congress might impose its standards in the de- 
cision of these issues, as discussed supra, we would be required to ignore the 
nationality of the corporation. ‘The congressional standard requires full 
compensation for any taking of a corporation or other business association 
more than 50 percent beneficially owned by United States citizens irre- 
spective of the nominal nationality of the corporation. 

Inasmuch as we thus reaffirm our previous holding that the Cuban 
taking is invalid under international law, we hold that there is no basis 
for appellant’s assertion of title to the bills of lading involved in this case 
and its assertion that the proceeds of the sale of the sugar were tortiously 
converted by defendant. Appellant’s claim must fail. 

Affirmed. 


Sovereign immunity—act of state doctrine—nationalization in viola- 
tion of international law—nationalization by Cuba—defensive 
counterclaim or set-off not barred by doctrine of sovereign im- 
munity—adequacy of compensation as criterion of nationalization 
in violation of international law—retaliatory expropriation—effect 
of Hickenlooper Amendment—extraterritorial enforcement of na- 
tionalization decree—the law of the United States 


Banco Nacionau DE Cusa v. Tas Fmst Nationa Orry BANK or 
New Yorx. 270 F. Supp. 1004. 
U. S. Dist. Ct. S.D.N.Y., July 20, 1967. 


An action was brought by the Banco Nacional de Cuba, the financial 
agent of the Cuban Government, to recover funds held by The First Na- 
tional City Bank of New York, comprising $1,810,880.51, the excess realized 
on the sale of certain collateral held by National City Bank as security for 
a loan to a Cuban government corporation, and $33,812.93, in accounts 
maintained by Cuban banks at National City Bank. The defendant an- 
swered that it was entitled to set-off its losses arising from the confiscation 
of its Cuban branches by the Cuban Government and also filed a counter- 
claim for the excess. The plaintiff sought to bar the defendant’s action 
by invoking the doctrine of sovereign immunity, or in the alternative, the 
act of state doctrine. The District Court held that sovereign immunity 
is no bar to a defensive counterclaim or set-off, that the act of state doctrine 
is no bar to a claim for compensation for the confiscation of property in 
violation of international law, and that foreign expropriation decrees will 
not be enforced in this country if they are inconsistent with public policy 
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and laws. The full text of Judge Bryan’s opinion follows (footnotes 
omitted) : 


This action by Banco Nacional of Cuba (Banco Nacional), the financial 
agent of the Government of Cuba, against The First National City Bank 
of New York (First National City) is one of the numerous cases before 
me raising issues arising out of confiscations of American-owned property 
in Cuba by the Castro Government. 

The amended complaint alleges two claims for relief, the first for the - 
excess realized by First National City on the sale of collateral held as 
security for a loan, and the second for deposits by nationalized Cuban banks 
in First National City in New York. The answer pleads a series of de- 
fenses, set-offs and counterclaims based principally on the confiscation of 
First National City’s Cuban branches. First National City has now moved 
for summary judgment pursuant to Rule 56(a), F.R.C.P., and Banco 
Nacional has cross-moved for the same relief on the first claim and for 
judgment dismissing the counterclaims. Rule 56(b). 


I 


The facts giving rise to the first claim for relief are not in serious dis- 
pute. On July 8, 1958, First National City, a New York banking corpora- 
tion doing business in New York and throughout the world, made a loan 
of fifteen million dollars to Banco de Desarrollo Economico y Social 
(Bandes), a governmental corporate agency of the Republie of Cuba. The 
loan was secured by United States Government bonds and obligations of 
the International Bank of Reconstruction and Development pledged to 
First National City by Fondo de Estabilizacion de La Moneda (Fondo), 
another Cuban governmental agency, and Banco Nacional. On January 1, 
1959, the Castro Government took control of the Republic of Cuba. The 
fifteen million dollar loan to Bandes was renewed for another year on 
July 8, 1959. Thereafter by virtue of Cuban Law No. 730, February 16, 
1960, and Law No. 847, June 30, 1960, Bandes was dissolved and Banco 
Nacional succeeded to the rights and obligations with which we are con- 
cerned in this action, including the obligation to repay the loan. The 
Republic of Cuba guaranteed repayment. On July 7, 1960, the terms of 
the loan were renegotiated for the last time. Banco Nacional repaid five 
million dollars, and requested and obtained an agreement from First Na- 
tional City to defer demand for the balance of ten million dollars for one 
year. A proportionate amount of collateral was then released. 

September 16, 1960, however, marked the date of an irreparable breach 
of the relationship between these parties. On that day the Cuban militia 
seized all eleven of First National City’s branches located in Cuba. On 
the following day the issuance of Executive Power Resolution No. 2 left 
no uncertainty as to the permanent nature of these confiscations; under 
the terms of the resolution the Cuban State was declared ‘‘subrogated’’ 
to all of First National City’s rights, obligations, and liabilities. 
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In the light of this turn of events First National City, on September 
23, 1960, sold the collateral it held as security for the unpaid portion of the 
loan and applied the proceeds in payment of the principal obligation and 
accrued interest. Defendant concedes—and plaintiff for purposes of this 
motion does not deny—that the amount realized on the sale of collateral 
exceeded by $1,810,880.51 the ten million dollars of unpaid principal and 
the $65,000 interest then due. The first claim for relief seeks judgment 
for the amount of the excess. 

The answer of First National City to the first claim alleges in substance 
that the Republic of Cuba is the real party in interest in this action, that 
the Cuban Government is indebted to the defendant in an amount exceed- 
ing the sum demanded in the amended complaint by reason of the con- 
fiseation of its Cuban property, and that therefore the defendant is en- 
titled to set-off this outstanding obligation as a complete defense to the 
claims asserted by Banco Nacional. First National City has also inter- 
posed an affirmative counterclaim for the amount of the excess, and seeks 
dismissal of plaintiff’s claim with prejudice. Both parties recognize that 
this court on the present papers cannot determine the value of First Na- 
tional City’s Cuban properties which have been confiscated. But apart 
from this issue of fact the basie questions in this case are posed by the 
motions before me. 

The ultimate legal issues on the first claim are clearly drawn. Banco 
Nacional strenuously contends that the affirmative counterclaim and the 
set-off by way of defense are barred, alternatively, by principles of sov- 
ereign immunity and the act of state doctrine. The dispositive question 
is simply whether defendant is precluded on those grounds from asserting 
either affirmatively or by way of set-off as-a complete defense—a claim 
for the value of its confiscated Cuban properties. 


II. Sovereign Immunity 


There is no serious question that the Government of Cuba and Banco 
Nacional are one and the same for purposes of this litigation. And as a 
general rule a state which initiates proceedings in a court of another 
sovereignty waives immunity from a counterclaim or set-off to the extent 
that it does not exceed the amount of the state’s claims. ALI, Restate- © 
ment (Second), Foreign Relations Law of the United States See. 70(2) (a) 
1965. This waiver extends to defensive counterclaims which do not arise 
out of the subject matter of the claims of the state which initiated the ac- 
tion. National City Bank v. Republie of China, 348 U. S. 356 (1955); 
Wacker v. Bisson, 348 F. 2d 602, 610 (5th Cir. 1965) ; American Hawaiian 
Ventures, Ine. v. MV. J. Latuharhary, 257 F. Supp. 622, 626-27 (D.N.J. 
1966) ; see Dexter & Carpenter, Inc. v. Kunglig Jarnvagsstyrelsen, 43 F. 
2d 705 (2d Cir. 1930). The ultimate poliey reason for this is simply that 
‘‘fairness has been thought to require that when the sovereign seeks re- 
covery, it be subject to legitimate counterclaims against it.” Banco Na- 
cional v. Sabbatino, 376 U. S. 398, 438 (1964); see Pugh & McLaughlin, 
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Jurisdictional Immunities of Foreign States, 41 N.Y.U.L. Rev. 25, 53-54 
(1966). A$ 

So viewed, there is no doubt that the assertion of First National City’s 
defensive counterclaim as a set-off is not barred because plaintiff happens 
to be an instrumentality of the Cuban government. When a foreign gov- 
ernment institutes suit in the courts of this country, it can expect nothing 
more and nothing less than substantial justice between the parties. Since 
the decision in National City Bank v. Republic of China a suit brought 
by a foreign government is no longer a one-way street. The doctrine of 
sovereign immunity cannot be raised in this court as a technical bar to 
any legitimate defensive counterclaims or set-offs advanced by First Na- 
tional City. Whether the defendant has such legitimate defenses—and 
if so in what amount—are, of course, entirely separate questions. 


III. The Act of State Doctrine 


The basis for defendant’s set-off is that the Government of Cuba, in 
whose shoes Banco Nacional stands, confiscated eleven of First National 
City’s Cuban branches without compensation and in violation of interna- 
tional law. Under Banco Nacional v. Sabbatino, 876 U. S. 298 (1964), 
inquiry into the legality vel non of the expropriations here involved would 
be foreclosed by the act of state doctrine which forbids the courts of one 
country from sitting ‘‘in judgment on the acts of the government of an- 
other, done within its own territory,’’ 876 U. S. at 416, quoting Underhill 
v. Hernandez, 168 U. S. 250, 252 (1897). However, the holding in Sab- 
batino was for all practical purposes overruled by the Hickenlooper amend- 
ment to the Foreign Assistance Act of 1964, 22 U.S.C. Sec. 2870(e) (2), 
as amended, 79 Stat. 658-59 (Sept. 6, 1965), the constitutionality of which 
has been upheld. Banco Nacional v. Farr, 243 F. Supp. 957 (S.D.N.Y. 
1965). Congress there declared that the courts of this country should not 
refrain, on the ground of the act of state doctrine, from determining the 
merits in cases involving a confiscation after January 1, 1959, by an act 
of a foreign state ‘‘in violation of the principles of international law, in- 
cluding the principles of compensation.” The Hickenlooper Amendment 
specifically stated that it did not apply ‘‘in any case in which an act of a 
foreign state is not contrary to international law.”’ 

The ultimate act of state doctrine issue boils down to whether the con- 
fiseations of First National City’s Cuban property violated principles of 
international law. In my view the seizures here involved had precisely 
this effect for a combination of reasons. 

In the first place the various decrees authorizing the confiscations did 
not provide for adequate payments to First National City. The scheme 
of ‘‘illusory compensation’’ outlined by Judge Waterman in Sabbatino, 
307 F. 2d at 862, has been totally ineffective in practice in the intervening 
years. No compensation whatsoever appears to have been forthcoming 
and none can reasonably be expected in the foreseeable future. 

It is true that both the Second Circuit and the Supreme Court in Sab- 
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batino pointedly refrained from resolving the delicate question of whether 
the mere failure, without more, to provide adequate compensation to aliens 
whose property has been expropriated constitutes a breach of international 
law. 3876 U.S. at 428-30; 307 F. 2d at 862-64. But Congressional passage 
of the Hickenlooper Amendment has removed any doubt on this score-— 
at least insofar as the courts of this country are concerned. While the 
reference to the ‘‘principles of compensation’’ in 22 U.S.C. Sec. 2870(e) 
(2) is somewhat open-ended because it does not state specifically that com- 
pensation is a sine qua non of full compliance with international law, 
subsection (1) of the same statute leaves no doubt as to the views of Con- 
gress on the subject. That provision requires the suspension of assistance 
under the foreign aid program to the government of any state which, 
after effectuating the confiscation of property that is at least 50 percent 
owned by United States citizens or corporations, ‘‘fails within a reasonable 
time ... to take appropriate steps... . to discharge its obligations under 
international law toward such citizen or entity, including speedy compen- 
sation for such property in convertible foreign exchange, equivalent to the 
full value thereof, as required by international law.’’ The legislative his- 
tory of the Hickenlooper amendment and its extensions is replete with 
statements reaffirming what is plain on the face of the legislation, i.e., that 
international law, at least from the parochial point of view of the United 
States, requires full compensation for seizures of American-owned property. 
S. Rep. No. 170, 89th Cong., lst Sess. at 19; 110 Cong. Rec. 18936-37, 
18946 (Aug. 14, 1964) ; 110 Cong. Ree. App. A5157 (daily ed. Oct. 7, 1964) 
(Senator Hickenlooper’s Statement on Conference Report) ; see 22 U.S.C. 

See. 23870(a) (2). 

' Itis clear to me that this rule of compensation legislatively announced 
by Congress is fully consistent with generally accepted principles of inter- 
national law established by the authorities reviewed by the appellate courts 
in Sabbatino. It is therefore unnecessary to reiterate the settled propo- 
sition that ‘‘the rules of international law ... are subject to the express 
acts of Congress.” United States ex rel. Pfefer v. Bell, 248 Fed. 992, 
995 (H.D.N.Y. 1918). This court would accordingly be bound to apply 
the provisions of the Hickenlooper amendment even if they were found to 
be inconsistent with the views of other nations on international law, 
though that is not so here. See The Meride, 18 U. S. (9 Cranch) 888, 
423 (1815); The Paquete Habana, 175 U. S. 677, 700 (1900); United 
States v. Siem, 299 Fed. 582, 583 (9th Cir. 1924); Schroeder v. Bissel, 
5 F. 2d 838 (D. Conn. 1925); Reeves, The Sabbatino Case and the Sab- 
batino Amendment: Comedy or Tragedy of Errors, 20 Vand. L. Rev. 429, 
492-93 (1967). 

There is more to this case, however, than a naked failure by the Cuban 
government to comply with general principles of compensation. Viola- 
tions of international law spring from other sources also. The September 
16, 1960, takeover of First National City’s branch banks in Cuba had all 
the earmarks of the seizure of American-owned properties which Judge 
Waterman in Sabbatino condemned as violative of international law for 
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reasons apart from the failure to provide compensation. Here, as in 
Sabbatino, the expropriations were consummated under Cuban Law No. 
851, July 6, 1960, which granted the government carte blanche authority 
to confiscate all properties owned by nationals of the United States. As 
Judge Waterman pointed out, see 807 F. 2d at 865 n. 14, this law plainly 
was passed as a retaliatory measure against the United States Govern- 
ment’s reduction of the sugar quota allotted to Cuba. On September 17, 
1960, the day after the Cuban militia seized defendant’s branches, the 
Cuban government issued Executive Power Resolution No. 2, which, like 
Resolution No. 1 involved in Sabbatino, justified the seizures of American- 
owned property as retaliation for an ‘‘act of cowardly and criminal ag- 
gression,’’ that is, the reduction of the sugar quota. 

“Confiscation without compensation when the expropriation is an act of 
reprisal does not have significant support among disinterested international 
law commentators from any country.” 807 F. 2d at 866. Thus the 
allegations in the decrees that the general public interest necessitated the 
seizures of First National City’s property must be discounted when the 
manifest purpose of the coniiscations was political retaliation of the 
rankest sort. 

Moreover, as in Sabbatino, the reprisals involved in this case evidently 
evince discrimination rising to the level of a violation of international law. 
Not only was Law No. 851 aimed solely at United States Nationals, but also 
a general confiscation of the remaining Cuban banking properties did not 
take place until October 14, 1960, almost a month after National City’s 
branches were seized. Even then the end result was not that Cuban- 
owned enterprises and American-owned enterprises were treated alike, 
compare 307 F. 2d at 845, because the compensation provisions for Ameri- 
cans, unlike those for Cuban citizens, were entirely dependent upon the 
creation of a iictitious fund consisting of ‘‘twenty-five per cent of the 
foreign exchange received by Cuba from its annual sales to the United 
States of Cuban sugar in excess of three million Spanish long tons at a 
price of not less than 5.75 cents per English pound (f.a.s.).’’ 307 F. 2d 
at 862. Beyond this, First National City obviously was damaged by dis- 
crimination to the extent it did not enjoy the profitable use of its Cuban 
properties during the period non-American bank enterprises operated 
unmolested. 


IV. 


The totality of circumstances presented by this case—a patent failure to 
provide adequate compensation, a retaliatory confiscation by a foreign 
government, and discrimination against United States nationals—compel 
a finding that the Cuban decree directing confiscation of First National 
City’s property was in direct contravention of the principles of interna- 
tional law. Thus First National City is entitled to set-off against the first 
claim for relief such amount as may be due and owing to it from the 
Cuban Government as compensation for the seized Cuban properties, and 
I so hold. 
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Banco Nacional is quite correct in pointing out that the amount owing 
to First National City from the Government of Cuba under the applicable 
international law ‘‘principles of compensation’’ cannot be determined on 
this record. The actual amount of the set-off which can be asserted here 
poses delicate questions of fact and law requiring further careful considera- 
tion. See Reeves, supra at 505-08, for a consideration of some of the 
factors involved. It therefore cannot be determined on these motions 
whether, as defendant contends, the amount of the set-off equals or ex- 
ceeds the sum of $1,810,880.51 admittedly owing to the plaintiff. If it 
does, the defendant is entitled to judgment dismissing count one. 


v. 


The second claim for relief may be speedily disposed of. It alleges that 
a number of Cuban banks which were nationalized pursuant to Law No. 
891 in October, 1960, at that time maintained accounts with the defendant 
at its ofice in New York City. Banco Nacional as agent of the Cuban 
Government now lays claim to these funds, amounting to some $33,812.93, 
by virtue of the confiscation decree declaring it to have full title to the 
property of the Cuban banks who maintained these accounts in New York. 

The short answer to this claim is simply that ‘‘when property confiscated 
is within the United States at the time of the attempted confiscation, our 
courts will give effect to acts of state ‘only if they are consistent with the 
policy and law of the United States.’’’ Republie of Iraq v. First National 
City Bank, 353 F. 2d 47, 51 (2d Cir. 1965), cert. den., 382 U. S. 1027 
(1966), quoting ALI, Restatement of Foreign Relations Law Sec. 46 
(Proposed Official Draft, 1962). The Cuban decree, like the attempted 
confiscation of the accounts in Republic of Iraq, is plainly contrary to 
our policy and laws. It is not entitled to extraterritorial enforcement in 
United States courts as to property located within the United States. 
Republic of Iraq v. First National City Bank, supra; see F. Palacio y 
Compania v. Brush, 256 F. Supp. 481 (S.D.N.Y. 1966), aff’d. per curiam, 
375 F. 2d 1011 (2d Cir. 1967); see Note, International Conflict of Laws: 
Limitations Imposed On Effect American Courts May Give Foreign Con- 
fiscations, 1966 Duke L.J. 828. Defendant is therefore entitled to judgment 
dismissing count two. 


VI. 


In the light of what has been already said the motions before me are 
disposed of as follows: 


(1) Defendant’s motion for summary judgment on the second claim for 
relief is granted. Since I find there is no just reason for delay, it is 
directed that final judgment in favor of the defendant will ne entered ac- 
cordingly. Rule 54(b), F.R.C.P. 

(2) Plaintiff’s cross-motion for summary judgment on its first claim 
and on the counterclaims is in all respects denied. 
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(3) Defendant’s motion for summary judgment on the first claim is 
denied since there are triable issues of fact and law with respect to the 
amount of defendant’s set-off. However, I hold that defendant is en- 
titled to set-off as against the first claim for relief any amounts due and 
owing to it from the Cuban Government by reason of the confiscation of 
First National City’s Cuban properties. 

This opinion shall constitute my specification of the facts supporting 
that holding pursuant to Rule 56(d), F.R.C.P. The case will be tried on 
the sole issue cf the amount which defendant is entitled to assert by way 
of set-off. 


Unirep States Case Notes 


Nationality—loss of nationality by voting in foreign election—in- 
voluntary expatriation—the law of the United States 

Arrorvmm v. Rusk. 387 U. S. 258. 

United States Supreme Court, May 29, 1967. 


The petitioner, a naturalized American citizen, went to Israel in 1950 
and voted in an election for the Knesset in 1951. When he applied to 
the Department of State in 1960 for the renewal of his passport, his appli- 
cation was denied on the ground that, according to Section 401(e) of the 
Nationality Act of 1940, he had lost his citizenship by ‘‘voting in a po- 
litical election in a foreign state.’’+ In an action for a declaratory judg- 
ment, the petitioner alleged that Section 401(e) violated the Due Process 
Clause of the Fifth Amendment to the Constitution and Section 1(1) of 
the Fourteenth Amendment.? He argued that Congress is not authorized 
by the Constitution to withdraw citizenship once acquired; consequently, 
his citizenship could be terminated only by his voluntary renunciation of 
it. The District Court and the Court of Appeals rejected the petitioner’s 
arguments and held, following Perez v. Brownell that Congress’ implied 
power to regulate foreign affairs enabled it to withdraw citizenship for 
voting in a foreign election.* The petitioner asked the Supreme Court 
to overrule Perez. In reversing the lower courts’ decisions, the Supreme 
Court specifically overruled Perez v. Brownell, holding that citizenship can 
only be terminated by a voluntary act on the part of the citizen. Justice 
Black said: 


The fundamental issue before this Court here, as it was in Perez, is 
whether Congress can consistently with the Fourteenth Amendment 


154 Stat. 1137, as amended, 58 Stat. 746, 8 U.S.C. §801: ‘A person who is a 
national of the United States, whether by birth or naturalization, shall Jose his national- 
ity by: ... (e) Voting in a political election in a foreign state or participating in an 
election or plebiscite to determine the sovereignty over foreign territory.’’ This 
provision was re-enacted as §349(a) (5) of the Immigration and Nationality Act of 1952, 
66 Stat. 163, 267-268, 8 U.S.C. §1481(a)(5). [Note by the Court.] 

2 All persons born or naturalized in the United States and subject to the jurisdiction 
thereof, are citizens of the United States. ...’’ [Note by the Court.] 

8356 U. S. 44 (1958); 52 A.J.LL. 767 (1958). 

4250 F. Supp. 686 (U. 8. Dist. Ct. S.D.N.Y., 1966); 361 F. 2d 102 (U. S. Ct. App., 
2d Cir. 1966). 
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enact a law stripping an American of his citizenship which he has 
never voluntarily renounced or given up. The majority in Perez held 
that Congress could do this because withdrawal of citizenship is 
“reasonably calculated to effect the end that is within the power of 
Congress to achieve.” 356 U. S., at 60. That conclusion was reached 
by this chain of reasoning: Congress has an implied power to deal 
with foreign affairs as an indispensable attribute of sovereignty; this 
implied power, plus the Necessary and Proper Clause, empowers 
Congress to regulate voting by American citizens in foreign elections; 
involuntary expatriation is within the ‘‘ample scope” of ‘‘appropria- 
ate modes’’ Congress can adopt to effectuate its general regulatory 
power. Id., at 57-60. Then, upon summarily concluding that ‘‘there 
is nothing ...in the Fourteenth Amendment to warrant drawing 
from it a restriction upon the power otherwise possessed by Congress 
to withdraw citizenship,” id., at 58, n. 3, the majority specifically re- 
jected the ‘‘notion that the power of Congress to terminate citizenship 
depends upon the citizen’s assent,” id., at 61. 

First we reject the idea expressed in Perez that, aside from the 
Fourteenth Amendment, Congress has any general power, express or 
implied, to take away an‘ American citizen’s citizenship without his 
assent. This power cannot, as Pereg indicated, be sustained as an 
implied attribute of sovereignty possessed by all nations. Other 
nations are governed by their own constitutions, if any, and we can 
draw no support from theirs. In our country the people are sovereign 
and the Government cannot sever its relationship to the people by 
taking away their citizenship. Our Constitution governs us and we 
must never forget that our Constitution limits the Government to 
those powers specifically granted or those that are necessary and 
proper to carry out the specifically granted ones. The Constitution, 
of course, grants Congress no express power to strip people of their 
citizenship, whether in the exercise of the implied power to regulate 
foreign affairs or in the exercise of any specitically granted power. 
And even before the adoption of the Fourteenth Amendment, views 
were expressed in Congress and by this Court that under the Consti- 
tution the Government was granted no power, even under its express 
power to pass a uniform rule of naturalization, to determine what 
conduct should and should not result in the loss of citizenship." 


Examining in some detail both the unsuccessful attempts in Congress in 
1795, 1797, 1818, and 1868 to enact laws prescribing expatriation for cer- 
tain conduct or imposing involuntary expatriation as well as the dictum 
of Chief Justice Marshall in Osborn v. Bank of the United States,® to the 
effect that Congress has no power to retract the citizenship of a naturalized 
citizen and the legislative history of the citizenship provisions of the 
Fourteenth Amendment, Justice Black concluded that 


Our holding we think is the only one that can stand in view of the 
language and the purpose of the Fourteenth Amendment, and our con- 
struction of that Amendment, we believe, comporis more nearly than 
Perez with the principles of liberty and equal justice to all that the 
entire Fourteenth Amendment was adopted to guarantee. Citizenship 
` js no light trifle to be jeopardized any moment Congress decides to do 
so under the name of one of its general or implied grants of power. 
5387 U. S. 253 at 256-257. 
89 Wheat. 788, 827; 22 U. S. 738 (1824). 
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In some instances, loss of citizenship can mean that a man is left 
without the protection of citizenship in any country in the world— 
as a man without a country. .. . We hold that the Fourteenth. 
Amendment was designed to, and does, protect every citizen of this 
nation. against a congressional forcible destruction of his citizenship, 
whatever his creed, color, or race.’ 


Occupied territory—United States occupation of Okinawa—juris- 
diction of court established as part of occupation government over 
United States citizen—the law of the United States 


Rose v. MoNamara. 875 F. 2d 924. 
U. S. Ct. App., Dist. of Columbia, March 23, 1967. 


The plaintif, a naturalized American citizen residing in Okinawa, sought 
a declaratory judgment setting aside her conviction on a charge of evasion 
of payment of income taxes imposed under an Okinawa statute. The 
operator of an establishment known as the Tea House August Moon, she 
was charged with failure to pay $70,000 due in income taxes between 1957 
and 1962, under the terms of a statute passed by the legislature of 
Okinawa in 1952. Convicted on one count and acquitted on others, she 
was fined $8,000. An appeal from this conviction was denied in 
Okinawa; action for a declaratory judgment was then commeneed in 
the District Court of the District of Columbia. 

It was argued on behalf of plaintiff that, as the court in Okinawa was 
created by the President as part of the governmental system for the 
occupation of Okinawa under the terms of the Treaty of Peace with Japan 
of 19511 rather than by Congress acting in pursuance of Article III of 
the United States Constitution, it had no criminal jurisdiction over a 
United States citizen. The District Court denied the plaintiff’s motion for 
a summary judgment and granted the defendant’s motion for judgment 
on the pleadings.?, On appeal, the Court of Appeals affirmed the decision 
of the District Court and held that a court created by Presidential order 
as part of the machinery of government for Okinawa was properly con- 
stituted despite the fact that it was not an ‘‘Article IIT” court. 

Pointing out that the President has broad powers in the conduct of 
foreign relations, Judge McGowan observed that the absence of any action 

7 387 U. S. 253 at 267-268. Justice Harlan dissented on grounds that the evidence ad- 
vanced in the majority opinion failed to refute the reasoning of Perez. Justices Clark, 
Stewart, and White joined in the dissent. 

1 According to Article III of the Treaty of Peace with Japan, 1951: ‘Japan will 
concur in any proposal of the United States to the United Nations to place under its 
trusteeship system, with the United States as the sole administering authority, Nansei 
Shoto south of 29° north latitude (including the Ryukyu Islands and the Daito Islands). 

. - Pending the making of such a proposal and affirmative action thereon, the United 
States will have the right to exercise all and any powers of administration, legislation 
and jurisdiction cver the territory and inhabitants of these islands, including their terri- 
torial waters.’’? 3 U. S. Treaties 3169, 3172-3173; 136 U. N. Treaty Series 45; 46 
A.J.I.L. Supp. 71 (1952). The government for the area was established by Executive 
Order No. 10713, 22 F.R. 4007. 

2252 F. Supp. 111 (1966); digested in 60 A.J.I.L. 866 (1966). 
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on the part of Congress to alter the judicial regime in Okinawa could only 
lead to the conclusion that Congress was satisfied with the system which 
had been established by the President. Congress was aware of the terms 
of the Executive Order under which the government of Okinawa had 
been organized; Congress was regularly informed about all laws passed by 
the local legislature; and Congress made regular appropriations for the 
maintenance of this government. Citing Madsen v. Kinsella® to the effect 
that the power of the President to establish special tribunals without 
Congressional provision therefor can survive a cessation of hostilities, 
Judge McGowan said: ‘‘We think that, under the special circumstances of 
our relationship to Okinawa, it can survive the Treaty of Peace.” 4 


Jurisdiction over armed forces abroad—NATO Status of Forces Agree- 
ment, 1951—status of declarant alien in armed forces—waiver of 
primary jurisdiction by receiving state 


Pun v. Untrep States. 876 F. 2d 194. 
U. S. Ct. App., 10th Cir., April 28, 1967. 


The appellant, a native of Germany, emigrated to the United States as 
a child. He enlisted in the United States Army and filed a declaration of 
intention to become a citizen. He later re-enlisted. While on duty in 
the Federal Republic of Germany, he was charged with ‘‘lewd and lasci- 
vious conduct with German children.’’ The German authorities waived 
primary jurisdiction by default. At his trial by court-martial, the appel- 
lant pleaded guilty and was sentenced to imprisonment in the United States 
Disciplinary Barracks at Fort Leavenworth, Kansas. He petitioned for 
habeas corpus on the ground that the military court did not have jurisdic- 
tion to try a German national for an offense against German law involving 
other German nationals. The District Court denied his application. On 
appeal, the Court of Appeals affirmed the decision of the lower court, 
holding that the jurisdiction of the military court was founded upon the 
status of the offender as a member of the armed forces and not upon his 
citizenship. 

Judge Hickey said: 


The Supreme Court in discussing the extraterritorial affect [effect] 
of domestic legislation has said: ‘‘. . . that the legislation of Congress 
will not extend beyond the boundaries of the United States unless a 
contrary legislative intent appears.’’ Steele v. Bulova Watch Co., 
344 U. S. 280, 285 (1952). Congress has clearly shown this intent in 
Artiele 5 of the Uniform Code of Military Justice: ‘‘This chapter 
applies in all places.” 10 U.S.C. §805. 

Appellant, as an enlisted member of the Regular Army, occupied the 
requisite status necessary to confer military jurisdiction. Therefore, 
when Germany elected not to exercise its primary right, guaranteed 


3343 U. S. 341 (1952); digested in 46 A.J.LL. 556 (1952). 
4375 F. 2d 924 at 929. 
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by the NATO agreement,’ to prosecute appellant under its civil laws, 
military jurisdiction vested.? 


Extradition—availability of action for declaratory judgment in extra- 
dition proceeding—jurisdiction of extradition commissioner—juris- 
diction of district court to adjudicate complaint against validity of 
extradition proceeding prior to extradtion hearing—the law of the 
United States 


ScHonBRUN v. Drewanp. 268 F. Supp. 332. 
U. S. Dist. Ct, E.D. New York, May 3, 1967. 


Canada requested the extradition of Stanley I. Schonbrun on charges 
of larceny and forgery in the amount of $960,000. The defendant, acting 
for the Province of Ontario, commenced the extradition proceeding. The 
accused, having been arrested and then released on his own recognizance 
pending the hearing on the extradition request, sought a declaratory judg- 
ment on certain issues concerning the validity of the extradition proceeding 
and a permanent injunction enjoining the defendant from carrying the 
proceeding any farther. He argued that the proceeding was void because 
(1) the defendant had acted without registering under the Foreign Agents 
Registration Act,’ (2) the United States was erroneously named as a party 
to the proceeding, (3) Ontario did not have standing to commence the 
proceeding as it is not a sovereign state bound by extradition treaty 
with the United States, and because (4) the defendant had based the - 
proceeding upon a non-existent treaty, i.e. the ‘‘Treaty of October 26, 1951, 
between the United States and the Kingdom of Great Britain and all 
amendments thereto.”’ 

The plaintif claimed that the statutory limitations upon the authority 
of the Commissioner in an extradition proceeding* would prevent the 
Commissioner’s deciding the issues raised in the complaint and that review 
of the proceeding under habeas corpus would not afford an opportunity 
for the examination of these issues; consequently, he had to resori to the 
action for a declaratory judgment in order to have a forum in which to 
litigate these issues. The application also involved the questions of whether 
the action for a declaratory judgment were the appropriate remedy in the 
circumstances, and, if so, whether the complaint stated a cause of action 
against the defendant. The defendant moved for a summary judgment 
dismissing the complaint as a matter of law. The court, granting the 
motion for a summary judgment, held that the remedy of a declaratory 
judgment action cannot be used to cireumvent an extradition proceeding by 
prior adjudication of issues which properly fall within the jurisdiction of 
an extradition commissioner. 


1 Agreement between the Parties to the North Atlantie Treaty regarding the Status 
of their Forces, 1951, 4 U. S. Treaties 1792; 199 U. N. Treaty Series 67; 48 A.J.LL. 
Supp. 83 (1954). 2376 F. 2d 194 at 196.. 

822 U.S.C. $611 ff. 418 U.S.C. $3184. 
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In the opinion of Judge Bartels, the extradition. law provided the extra- 
dition commissioner with ample jurisdiction to decide the four issues 
raised by the accused in his complaint. In passing, the court questioned 
the merits of these claims, noting, for example, that as the Foreign Agents 
Registration Act exempts from registration any person representing a 
foreign agent in legal proceedings,® the defendant is protected thereby. 
Furthermore, the Commissioner is authorized by the statute to decide 
whether an extradition proceeding has been commenced by the proper 
party and whether there is a treaty expressly governing such proceeding. 
The plaintiff’s attempt to argue from the decision of the Court of Appeals 
in Wacker v. Bisson’ that the remedy of the declaratory judgment action 
was available to him was dismissed by Judge Bartels on grounds that 
Wacker was not in point because it involved an action to review an extra- 
dition order. In the instant case 


no review is involved and it would be a super-arrogation of authority 
for this Court to attempt to adjudicate in advance issues that properly 
belong within the jurisdiction of the commissioner. The seeds of the 
remedy lie in Section 3184, 18 U.S.C.A. If dissatisfied, the plaintiff 
will have his opportunity for a judicial review by means of a habeas 
corpus proceeding. .. 2 


Jurisdiction—claims—exemption from jurisdiction of United States 
court—NATO Status of Forces Agreement, 1951—whether vessel 
was member of NATO force—exclusive jurisdiction of receiving 
state 


SHAFTER v. Unrrep Srares.” 273 F. Supp. 152. 
U. S. Dist. Ct., S.D.N.Y., July 26, 1967. 


A suit to recover damages for death and personal injury was brought 
under the Public Vessels Act? by the surviving crew member of the 


5 Sec. 8184 provides: ‘‘ Whenever there is a treaty or convention for extradition 
between the United States and any foreign governmert, any justice or judge of the 
United States, or any commissioner authorized so to do by a court of the United States, 
or any judge of a court of record of general jurisdiction of any State, may, upon eom- 
plaint made under oath, charging any person found within his jurisdiction, with having 
committed within the jurisdiction of any such foreign government any of the crimes 
provided for by such treaty or convention, issue his warrant for the apprehension of 
the person so charged, that he may be brought before such justice, judge, or com- 
missioner, to the end that the evidence of criminality may be heard and considered. 
If, on such hearing, he deems the evidence sufficient to sustain the charge under the 
provisions of the proper treaty or convention, he shall certify the same, together with a 
copy of all the testimony taken before him, to the Secretary of State, that a warrant 
may issue upon the requisition of the proper authorities of such foreign government, 
for the surrender of such person, according to the stipulations of the treaty or con- 
vention; and he shall issue his warrant for the commitment of the person so charged 
to the proper jail, there to remain until such surrender shall be made.’’ 

622 U.S.C. §613(g). 

7348 F. 2d 602 (U. S. Ct. App. 5th Cir., 1965); digested in 60 AJIL. 400 (1966). 

8268 F. Supp. 332 at 335. 

* Digested from a copy made aveilable by Bruno A. Ristau of the Department of 
Justice. 146 U.S.C. §781 ff. 
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M/V Dirk and a representative of six deceased crew members who were 
involved in a collision between The Dirk, a vessel of German registry, and 
the U.S.N.S. Blue Jacket, a vessel owned and operated by the United States 
Government. The accident occurred in the Weser River, a part of the 
territorial waters of the Federal Republic of Germany. The plaintiffs first 
filed claims in the competent German tribunals, but after their claims had 
been rejected, they commenced this action in the District Court. The 
Government moved for summary judgment dismissing the action on the 
ground that the court lacked jurisdiction of the subject matter, as the 
NATO Status of Forces Agreement of 1951? provided a comprehensive 
scheme for the settlement of such claims, and as The Blue Jacket was a part 
of the NATO force, the claims came within the jurisdiction of the competent 
German tribunal. Granting the motion for summary judgment, the Dis- 
trict Court held The Blue Jacket was a part of the NATO ‘‘force,’’ so 
that the claims came within the exclusive jurisdiction of the Federal 
Republic of Germany. 

At the outset the court was satisfied that the Status of Forces Agree- 
ment provided a comprehensive scheme for the adjudication and settle- 
ment of claims by the receiving state ‘‘. . . arising out of acts or omissions 
of members of a force or civilian component done in the performance 
of official duty, or out of any other act, omission or occurrence for which 
a foree or civilian component is legally responsible, and causing damage in 
the territory of the receiving State to third parties....’’* Furthermore, 
such jurisdiction supplanted or excluded any concurrent jurisdiction which 
might be otherwise available under the Public Vessels Act. In response 
to an effort by plaintiffs to argue that denial of a remedy under the Pub- 
lie Vessels Act would amount to a denial of due process of law and violate 
the equal protection clause of the Fourteenth Amendment to the Consti- 
tution, Judge Frankel stated: ‘‘There is nothing unfair or irrationally 
discriminatory in recognition by our Government of exclusive jurisdiction 
in a civilized foreign State over disputes concerning events and people 
within the territory of that State.” 

The main question concerned the status of The Blue Jacket. The Govern- 
ment made it clear that the vessel belonged to the United States Navy and 
was operated by the Military Sea Transportation Service (MSTS). The 
ship made regular voyages to Germany carrying cargoes of frozen and 
chilled foodstuffs for distribution to NATO military and civilian person- 
nel. On entering German territorial waters, the ship was not required 
to obtain diplomatic clearance, the usual requirement for non-NATO 
vessels. Plaintiffs’ attempt to argue that the ship could only be con- 


24 U. S. Treaties 1792; 199 U.N. Treaty Series 67. 

3 Art. VIII (5), 4 U. S. Treaties 1792 at 1806. 

4 Art. 57, Agreement to Supplement the Agreement of June 19, 1951, between the 
Parties to the North Atlantic Treaty regarding the Status of Their Forces with Re- 
spect to Foreign Forces Stationed in the Federal Republic of Germany, 1959, 14 U. S. 
Treaties 531 at 597; 481 U. N. Treaty Series 262. 
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sidered a part of the ‘‘force’’ if it were formally assigned to a ‘‘NATO 
command’’ was held to be without foundation, given the teris of the 
Status of Forces Agreement. The court said: 


The governing definitions, reviewed earlier, describe a ‘‘force’’ as 
“belonging to the land, sea or air armed services of one Contracting 
Party... .’’ Article I(a), 4 U.S.T. at 1794 (emphasis added). 
Article VIII contemplates specifically and pervasively that the 
“forces” it governs will normally be under, part of, and identified 
with their respective contracting Governments, not with some merged 
“NATO command.” And the definitions recognize that components 
of such forces may either be stationed more or less permanently in a 
receiving state ‘‘or passing in transit’’ from time to time. Article 


I(e). 


Treaty of Friendship, Commerce and Navigation with Federal Re- 
public of Germany, 1954—national treatment—definition of—na- 
tional treatment subsumed to comparable treatment—imposition of 
excise taxes upon imported automobiles—the law of the United States 


MINIATURE VEHICLE Leasine Corp. v. Unrrep States, 266 F. Supp. 697. 
U. S. Dist. Ct., New Jersey, March 29, 1967. 


The plaintiff brought an action under 28 U.S.C. § 1846(a)(1) for the 
refund of excise taxes which he alleged had been erroneously levied on 
the sale of Volkswagen automobiles which he imported from the United 
Kingdom. The Volkswagens were obtained from a distributor in the 
United Kingdom because Volkswagen of America, a United States corpora- 
tion, has the exclusive franchise with the German manufacturer for the 
distribution of these automobiles in the United States. The plaintiff com- 
plained that he paid an average of $144.77 per vehicle as compared with 
$109.67 paid per vehicle by Volkswagen of America. Although the plain- 
tiff recognized that the tax base for his automobiles was higher than that of 
Volkswagen of America because he did not import them directly from 
Germany, he argued that the provision for national treatment in the 
Treaty of Friendship, Commerce and Navigation with the Federal Republic 
of Germany of 19541 precluded any differentiation as to actual tax. 
The plaintiff also claimed a refund on the ground that he sold the cars 
on a consignment basis; however, the court rejected this complaint, as it 
had not been made in the administrative proceedings conducted by the In- 
ternal Revenue Service (26 U.S.C. § 7422). In dismissing the action, 
the District Court held that the standard of ‘‘national’’ treatment as used 
in the treaty must be defined as ‘‘comparable’’ treatment, not as ‘‘equality’’ 
of treatment. Judge Shaw said: 


The argument that the tax assessment viclated the Treaty of 
Friendship, Navigation and Commerce with Germany might be placed 
in the same category as the argument for sales on consignment. It 
was not raised in the claim for refund. But disposition of this point 
need not rest on that ground. National treatment is defined in the 


17 U. S. Treaties 1839; 273 U. N. Treaty Series 3, 
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treaty as being the same treatment as is given to American products 
in like situations. Excise tax on the sale of automobiles manufactured 
in the United States is at the same rate of selling price as those im- 

` ported from Germany via an English distributor. The fact that 
there may be a differential of tax base which is caused by the importa- 
tion. process raises no question of observance of the treaty. The treaty 
does not in any way guarantee equality of treatment as between 
identical products of the same nation. It relates only to comparable 
treatment of German products with American products of similar 
nature. In Smith v. United States, 319 F. 24 776 (5th Cir. 1968), 
it was held with respect to taxation under the treaty that what 
was intended is that automobiles would be taxed only once, upon their 
entrance into United States commerce. 

The same standard of treatment as to what shall be taxed and 
percentage rate is applied to automobiles manufactured in the United 
States and to Volkswagens manufactured in Germany and imported 
into the United States. The inequalities in the net amount of tax 
to be paid, as between importers, is not material. As previously 
pointed out, the same inequalities necessarily exist in taxes assessed 
against American manufacturers and producers because of variance 
of production costs. Importers are placed in no different position.’ 


Sovereign immunity—restrictive theory of—state contract of private 
nature—the law of the United States 


Ocean Transport Co. Vv. GOVERNMENT oF REPUBLIC or Ivory Coast. 
269 F. Supp. 708. 
U. S. Dist. Ct., E.D.La., May 23, 1967. 


The plaintiff, a Louisiana corporation, sued the Government of the Re- 
public of the Ivory Coast and the fishing vessel, President Kennedy, for 
breach of contract, civil and maritime. The corporation contracted with 
the defendant, acting through the Agency for International Development, 
to deliver the fishing vessel to Abidjan, Ivory Coast, with payment on de- 
livery of $28,000, together with $215 per day or portion thereof for 
every day that the voyage was delayed by the need to put into port for 
repairs or alterations. The defendant agreed to deliver the ship to the 
plaintiff in seaworthy condition and ready for the voyage. En route to 
Abidjan, the master of the vessel found it unseaworthy and put into 
Key West, Florida, where the vessel remained. Prior to the voyage, the 
defendant deposited $23,000 in a bank in New Orleans in the form of a 
. letter of authorization for the disbursement of funds to plaintiff before 
and during the voyage. Up to the time of the suit, $10,000 had been dis- 
bursed to plaintiff. After the ship put into Key West, the defendant 
refused to authorize the disbursement of additional funds to the plaintiff 
which circumstance led to the suit for breach of contract. The plaintiff 
filed the suit in personam against the Republie of the Ivory Coast and 
in rem against the ship in order to obtain jurisdiction and to recover 
part of his alleged losses; he also obtained a writ of attachment against 
the balance of the funds in the bank. The defendant moved to dismiss 


2266 F. Supp. 697 at 703. [Emphasis by court.] 
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the action on grounds of sovereign immunity. The Department of State, 
however, declined to recognize the Republic’s request for immunity from 
suit on the ground that the contract at issue was a contract of a ‘‘private 
nature (jure gestionis).’’* Denying the defendant’s motion to dismiss, 
the court held that, as the contract was not a public contract, the defendant 
was not entitled to immunity from suit. 

Reviewing the movement toward the restrictive doctrine of sovereign 
immunity, Judge Cassibry expressed some dissatisfaction with the state- 
ment of this doctrine by the Department of State in the ‘‘Tate Letter’’ 
of 1952. The Judge said: 


One difficulty with the ‘‘Tate Letter,” however, is that it sets forth 
no criteria by which we may determine the difference between public 
and private acts.2 Additionally, the restrictive doctrine was made 
illusory when the State Department announced that absolute immunity 
still applied in cases of proposed attachment or seizure of a foreign 
state’s property. The new policy was of little value since in most 
cases, jurisdiction could only be perfected by attachment. 54 Mich. 
L. Rev. 1008, 1010 (1956). Fortunately, this defect was cured by a 
subsequent letter issued in 1959 by the State Department over the 
name of Loftin [Loftus] Becker, legal advisor to the State Depart- 
ment.’ 


Turning to the instant case, the Judge continued: 


Since the State Department has declined to recommend immunity, 
and since jurisdiction has been obtained by the attachment of defend- 
ant’s property, we are only required to decide whether the instant 
act was one of a public or private nature. While I may not be bound 
by the State Department’s finding that the contractual transaction 
involved in this case was private rather than public, it is highly per- 
suasive and the authorities dictate that it must be given great weight. 
Additionally, I am inclined to apply the formula set forth by Judge 
Smith in the Vietory* case to determine whether this act is private 
or public. Judge Smith’s suggested criteria are well reasoned and, 
when applied, it is clear that the act involved was not of a public 
nature and thus the Republic of the Ivory Coast would not be en- 
titled to immunity." 


1 Letter from Department of State quoted by court, 269 F. Supp. 703 at 704, note 1. 

226 Dept. of State Bull. 984 (1952). See Victory Transport, 336 F., 2d p. 359, 60 
Mich, L. Rev. 1142, 1147 (1962). [Note by court.] 

3‘, .. Where under International Law a foreign government is not immune from 
suit, attachment of its property for the purpose of obtaining jurisdiction is not pro- 
hibited. In many cases, jurisdiction could probably not be obtained otherwise.’’ 
[Note by court.] 

4 Victory Transport, Inc. v. Comisaria General, 336 F. 2d 354 (U. S. Ct. App., 2d 
Cir., 1964); 59 A.J.LL. 388 (1965). 

5 Judge Smith held that unless the act fell into one of the following categories, 
sovereign immunity should not be available: 

(1) Internal administrative acts, such as expulsion of an alien. 

(2) Legislative acts, such as nationalization. 

(3) Acts concerning the armed forces. 

(4) Acts concerning diplomatie activity. 

(5) Public loans. 

269 F. Supp. 703 at 705-706. [Note by court.] 
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Privileges and immunities of international organizations—waiver of 
immunity from suit—suit for damages and injunctive relief by bor- 
rower against internaticnal bank for making loans to competitors— 
Inter-American Development Bank—the law of the United States 


LUTCHER S. A. v. INTER-AMERICAN DEVELOPMENT Bank. 3882 F. 2d 
454. 
U. S. Ct. App., Dist. of Columbia, July 18, 1967.* 


A suit for damages and injunctive relief was brought in the District 
Court for the District of Colımbia against the Inter-American Develop- 
ment Bank by a Brazilian corporation which was engaged in the business 
of lumbering and pulp processing. Lutcher claimed that during the period 
1961 to 1964, while the Bank was making loans to the corporation in the 
amount of $8,700,000, it also made loans to the corporation’s competitors in 
Brazil and Chile over Lutcher’s protests. When the Bank failed to under- 
take a promised study of the pulp market prior to approving a request 
from Lutcher’s Brazilian competitor for clearance to borrow elsewhere, 
the appellant commenced this action to enjoin the Bank from ap- 
proving his request and for damages. 

The appellant argued that the Bank had breached ‘‘an implied obliga- 
tion’’ to enable Lutcher to fulfill its contract with the Bank and that the 
Bank ‘‘ ‘impliedly warranted’ to act ‘prudently’ °’ with respect to appli- 
cations for loans from Lutcher’s competitors. The failure of the Bank to 
make the market study was alleged to constitute a breach of contract in 
that Lutcher had undertaken new obligations in reliance upon such study. 
The Bank moved for dismissal of the action on the ground that it was 
immune from suit and that the complaint failed to state a claim upon which 
relief could be granted. The District Court denied preliminary injunctive 
relief and granted the Bank’s motion to dismiss On-appeal, the Court of 
Appeals affirmed this judgment, holding that, although the Bank did not 
have immunity from suit, the appellant had not stated a cause of action 
against the Bank for which relief could be granted. 

With regard to the appellee’s claim to immunity from suit based upon 
the provision of the International Organizations Immunities Act that 
organizations so designated by the President ‘‘shall enjoy the same immun- 
ity from suit and every form of judicial process as is enjoyed by foreign 
governments, 2xcept to the extent that such organizations may expressly 
waive their immunity for the purpose of any proceedings or by the terms 
of any contract,” ? and President Hisenhower’s designation of the Bank 
in 1960 as an international organization entitled to immunity,’ Judge 


* Reproduced in 6 Int. Legal Materials 683 (1967). (Some footnotes omitted, others 
renumbered.) 1 Reported in 60 A.J.LL. 586 (1966). 

2 International Organizations Immunities Act §2(b), 59 Stat. 669 (1945), 22 U.S.C. 
§288a (1964); printed in 40 A.J.I.L. Supp. 85 (1946). The United States participates 
in the Inter-American Development Bank pursuant to the Inter-American Development 
Bank Act, 73 Stat. 301 (1959), 22 U.S.C. §283 (1964). 

8 Exec, Order No. 10873, 25 Fed. Reg. 3097 (1960). 
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Burger stated that the issue was whether the Bank had waived immunity 
from suit. He said: 


The answer in this case must be found in the Agreement establishing 
the Bank. The relevant provision is paragraph 1, Section 3 of Article 
XI; it provides: ‘‘Actions may be brought against the Bank only in 
a court of ecmpetent jurisdiction in the territories of a member in 
which the Bank has an office, has appointed an agent for the purpose 
of accepting service or notice of process, or has issued or guaranteed 
securities.” This provision is hardly a model of clarity; Appellants 
argue it constitutes a waiver of immunity. The Bank urges that such 
an interpretation ‘‘would wipe out Section 2(b) of the Immunities 
Act,’’ a result which it says can be avoided by interpreting the pro- 
vision as only a partial waiver, allowing suit by bondholders, creditors, 
and beneficiaries of its guarantees, on the theory that in such eases 
vulnerability to suit contributes to the effectiveness of the Bank’s op- 
eration. 

Unless this provision is read as merely describing the available forum 
for such suits and actions as to which waiver had been otherwise made, 
it must itself be a waiver of immunity. We do not read it as a venue 
provision for actions resulting from individual waivers; rather it is 
a provision waiving immunity and laying venue for the suits permitted. 
The terms are clear that ‘‘actions may be brought against the Bank’’; 
had the drafters intended this clause to be orly a venue provision, 
the language would more likely have provided, in essence, that actions 
brought against the Bank pursuant to any waiver of immunity could 
be brought in certain named courts. We conclude the absence of such 
limitation was purposeful. The subscribing nations were certainly 
alert to the problem and it was entirely appropriate to resolve the 
immunity question in the organic law of the Bank rather than leave 
it to case-by-case decision. That this was a deliberate choice is in- 
dicated by the title of Article XI, ‘‘Status, Immunities and Privi- 
leges,’’ and the fact that the second paragraph of Section 3 expressly 
prohibits suits by members. The drafters thus manifested full aware- 
ness of the immunity problem and we conclude they must have been 
aware that they were waiving immunity in broad terms rather than 
treating narrowly a venue problem. Thus we cannot read it in a 
restrictive sense; we read it as permitting the assertion of a claim 
against the Bank by one having a cause of action for which relief is 
available.* 


The court was satisfied that the legislative history of the establishment of 
the Inter-American Development Bank supported this conclusion. Fur- 
thermore, President Kennedy amended President Hisenhower’s order in 
1962 by the following clause: 


Provided: That such designation shall not be construed to affect in 
any way the applicability of the provisions of Section 3, Article XI, 
of the Articles of Agreement of the Bank... .° 


The court fod. that, although the Bank’s immunities were similar to 
those of the Asian Development Bank, they were not identical in terms 


46 Int. Legal Materials 683 at 686—687. 
5 Ezec., Order No, 11019, 27 Fed. Reg. 4145 (1962). 


N 
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beeause the Asian Bank Agreement expressly reserved immunity except . 
for certain specific types of cases.’ 

The court also pointed out that the doctrine of sovereign immunity did 
not support the Bank’s position. The court said: ‘‘The doctrine has de- 
veloped around the nature and function of the defendant, not the type of 
action a particular suit represents. No case is cited to us in which 
the immunity of the sovereign, be it domestic or foreign, depended on 
the identity of the suitor.” 7 

With respect to appellant’s complaint of breach of agreement and 
possible tort, Judge Burger agreed with the lower court that no cause of 
action had been stated upon which relief could be granted. The court 
observed that: ‘‘The contract between Lutcher and the Bank contains no 
limitation on the Bank’s right to make loans to Lutcher’s competitors; no 
duty exists, independent of contract, which would limit the right of the 
Bank to make such loans.’’* Although it was contended that one appellant, 
relying upon the unfulfilled market survey, had made loans to Lutcher in 
order to assist the latter, in turn, to make payments due to the Bank, 
it could not be shown that any contractual agreement had existed between 
appellant and the Bank in regard to this matter. 


Decedent’s estate—jurisdiction of domiciliary state—comity in pri- 
vate international law—Convention of Friendship, Commerce and 
Extradition with Switzerland, 1850—the law of New York 


In RE Estrate oF Viscwer. 280 N.Y.S. 2d 49. 
Surrogate’s Court, New York County, New York, May 10, 1967. 


In a proceeding on a petition for original probate, a motion was made to 
dismiss the petition on the grounds that the court lacked jurisdiction in 
law or to exercise its discretion with regard to the matter. The decedent, 
a non-resident of New York, died in New Hampshire; however, 90% of 
his assets were in a custody account in New York, and the balance was in 
Vermont and in Switzerland. The will which had been executed in New 
York provided that it should be construed and the estate administered 
according to New York law. The executrix argued that the decedent had 
been an American national who had been (as she was) domiciled in Ver- 
mont, whereas the movant, a domiciliary of Spain, contended that he 
had been a demiciliary of Zurich and had enjoyed dual nationality. In 
denying the motion to dismiss, the court decided to exercise its discretion 
to retain jurisdiction of the petition for original probate. 

Surrogate Silverman noted that practical considerations as to the ad- 
ministration of the estate dictated retention of the jurisdiction of the New 
York court, especially where there was no indication that any party had 
sought to commence proceedings in any other jurisdiction regarding the 


8 Articles of Agreement Establishing the Asian Development Bank, Dec. 4, 1965, 
Art. 50, par. 1. T.LA.S., No. 6103. - 76 Int. Legal Materials 683 at 692-693, 
8 Ibid, 694, ; 
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administration of the estate, The movant relied upon Article VI of the 
Convention of Friendship, Commerce and Extradition with Switzerland 
of 1850, which provided: ‘‘Any controversy that may arise among the 
claimants to the same succession, as to whom the property shall belong, 
shall be decided according to the laws and by the judges of the country 
in which the property is situated.’’ She argued that this article pre- 
eluded any exercise of discretion by the court in the matter. The court 
said: 


With respect to probate jurisdiction, I doubt that the treaty means 
more than that there shall prevail between Switzerland and the United 
States the established rule of comity—that when the domiciliary state 
actually assumes jurisdiction, the non-domiciliary state will not inter- 
fere. This rule of comity prevails as between New York and sister 
States of the American Union. The object of the contracting nations 
being presumably to secure within each State equality of treatment 
for the foreigners within its borders with its own nationals, it seems 
unlikely that Switzerland and the United States intended to contract 
for greater comity and deference to be paid by an American State to 
the Swiss Courts then it would pay to a sister State of the American 
Union. Nor has there been any suggestion of any reason why the 
contracting nations should have meant to put estates of Swiss 
domiciliaries in a special position different from that of domiciliaries 
and nationals of other countries with whom the United States is on 
friendly terms.? 


FEDERATION OF ETHIOPIA AND ERITREA Case Nore 


Succession of states—renunciation of sovereignty over colony— 
whether subsequent sovereign succeeds to obligations under Con- 
cordat—legal status of marriage performed under terms of Con- 
cordat concluded by previous sovereign—Lateran Treaty of 1929 
—the law of the Federation of Ethiopia and Eritrea 


TRINGALI v. Maurese. Civil Case No. 590/62. 
Sup. Ct. Eritrea, November 7, 1962.* 


The plaintiff, Mrs. Carmela Teresa Tringali, brought an action against 
her husband, Vincenzo Maltese, and the Attorney General of Eritrea, to 
declare her marriage legally void for civil purposes and to nullify the 
record of the marriage on grounds that it had been erroneously celebrated 
in 1958 according to concordatory rite. The marriage ceremony had been 
performed under the terms of the Concordat between the Holy See and 
Italy of February 11, 1929 (Lateran Treaty), as implemented by Law No. 
847 of May 25, 1929, both of which were effective in Eritrea when it was a 
colony of Italy. Italian sovereignty over Eritrea terminated on Febru- 


111 Stat. 587, 

2280 N.Y.S. 2d 49 at 54 (citations omitted). 

* Translated by a student in the Faculty of Law, Haile Selassie I University, Addis 
Ababa, Ethiopia, and’ submitted by Roland J. Stanger, Visiting Professor of Law at 
the University. 
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ary 10, 1947; on September 11, 1952, Eritrea joined in a federation with 
Ethiopia. The plaintiff contended that the concordatory norms were not 
effective as law in Eritrea after the termination of Italian sovereignty over 
this area. The defendants did not contest the matter. The Supreme 
Court held that the Concordat of 1929 and the implementing statute 
ceased to have binding effect in Eritrea after Eritrea became federated with 
Ethiopia, and that registration of a marriage which had been celebrated 
according to a law which is no longer in force in the country is null and 
void. Judge Gaetano Latilla said: i 


It is undisputed that the norms dictated by that law [Law No. 847 of 
1929] extended to and were binding in Eritrea, and so continued for 
as long as Eritrea remained a colony of the Italian Kingdom. It is 
also undisputed that these norms continued in force when Italy 
changed from a Kingdom to a Republic: this because of an obvious 
principle of international law, and also because the Concordat was 
expressly mentioned in Article 7 of the New Constitution of the 
Italian Republic. In spite of the fact that according to an undis- 
puted and indisputable principle of international law, a change in a 
State’s Ccnstitution does not excuse that State from fulfilling the 
obligations entered into under the previous form, in Italy it was 
thought necessary to include an express declaration of the validity of 
the Concordat, by inserting Article 7 in the new Republican Consti- 
tution. This may have been prompted by the fact that the treaty 
was of a highly solemn and religious nature, and that a question could 
have been raised because of the contrast with the extremely secular 
constitution. Or there may have been other reasons, but the fact 
is that the need of an express restatement was felt, to avoid any 
doubts as to whether the Concordat was valid or not, since it could 
have been considered an infringement of the sovereignty of the 
Italian Republic. From what we have said, it seems impossible to 
confirm the validity or the continuing validity of the Concordat in a 
territory which is no longer subject to Italian sovereignty. It is un- 
disputed that Italian sovereignty over Eritrea ended with the signing 
of the Peace Treaty on February 10, 1947. Perhaps it can be argued 
that in the interim between the time when Italy gave up its sovereignty 
over Hritrea, and the time when the Ethiopian Crown assumed it on 
September 11, 1952, the Concordat and the related norms could be 
considered to have been in force.* 


Turning to the question as to whether the Concordat continued to be 
effective in Eritrea after its union with Ethiopia, the Court said: 


The answer cannot but be negative: because another undisputed prin- 
ciple of public international law provides that in the succession of 
States, the successor State does not inherit ipso jure the treaties of 
the State from which it derives. If anything, the new State may have 
the power to assume the international obligations undertaken by the 
previous State, or there can be an imposition (of an international or 
contractuél nature) by other States requiring the new State to under- 
take specific obligations which had been assumed by the previous 
State. However, there are no norms, either in the Federal Act or 
in the Eritrean Constitution, which provide for either situation cbn- 


1 Civil Case No. 590/62, p. 491. 
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templated by the two theories outlined above. Article 96 of the 
Eritrean Constitution deals with ‘‘Laws and Regulations in force up 
to the day of April 1st, 1941,” and it is inconceivable that there should 
be in this expression Lateran Pacts which are neither laws nor regu- 
lations. It should be added also that by the dispositions of the 
Economie Resolution for Eritrea, adopted on January 29, 1952, 
Article 5, Eritrea’s release from the payment of any Italian public 
debt has been sanctioned. International law confirms the principle 
that the new State is charged with the duty of supporting, in part, 
or proportionally, the financial obligations of the original country and 
this on the obvious principle of ‘‘curus commoda ius est incommoda.” ? 
However, by the above (economic) resolution it was specified that even 
in the field of finance Eritrea would not inherit the obligations under- 
taken by Italy. In the cther fields, the principle of non-inheritance 
of obligations of an international nature was not even discussed and 
thus originates® from the general principles of Public International 
Law. ... From an internal, and not an international, point of view, 
it is to be noted that if the Lateran Pacts, of which the Concordat is 
one, were not to be considered as ineffective, the Concordat and the 
laws which carry it into effect, would definitely be inconsistent with 
the Eritrean Constitution, in that they would limit the sovereignty 
of the Eritrean State regarding its jurisdictional power. The latter 
would have to recognize the validity of concordatory marriages cele- 
brated within its own territory by a mere transcription in its register 
of Civil Status, but would renounce giving its opinion of the validity . 
of the same marriages, by devolving the cognizance of the related 
controversies upon the ecclesiastical tribunals; it could also lead to 
the possibility of its own Officer of Civil Status being censured by a 
foreign State, without that State having the power of intervening. 
Now a limitation on the jurisdiction of one State, in favour of an- 
other, may be admitted only and to the extent that the State con- 
cerned agrees, and not as a result of a law existing before the State 
came into being. But more than that, in order for a State to provide 
for a limitation on its jurisdictional power in favour of another State, 
it is always necessary that the former should have a ‘‘potestas agendi’’ 
of an international character. Thus, if we were to hold that the 
Concordat and the laws for its application are still in force, we would 
have necessarily to recognize Eritrea’s power of ratifying an inter- 
national agreement, which is expressly reserved to the Sovereign of 
the Federation. This would lead to a very paradoxical situation, in 
which the Ethiopian State, which has the right of representing Eritrea 
in international agreements, would appear to be free from observing 
an international pact because it never took any steps towards ratify- 
ing it, while Eritrea, which has been expressly denied this power by 
its Constitution, would still remain bound by it. Thus we must con- 
clude that the Concordat of February 11, 1929 between Italy and the 
Holy See should be considered ineffective as of the date of Italy’s re- 
nunciation of its sovereignty over this territory, or at the least, as 
of the entry into force of the Federation of Eritrea with Ethiopia.* 


On the basis of the above reasoning, the Court held that Law No. 847 was 
no longer in force in Eritrea. 


2 4‘ Cujus est commodum ejus debet esse incommodum.’’ 
3 Emphasis in original text. 
4 Civil Case No. 590/62, pp. 491-493. 
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PEoPLE’s REPUBLIC of CHINA Case Note 


Diplomatic envoys—privileges and immunities—charge of espionage— 
expulsion of member of diplomatic staff 


Pexive MUNICPAL PEOPLE’S Procuracy v. RAGHUNATH. 
Peking Municipal Higher People’s Court, June 13, 1967.* 


K. Raghunath was second secretary of the Indian Embassy at Peking. 
On June 4, 1967, while taking photographs of prohibited military areas in 
the western suburbs of Peking, he was detained by a unit of the Chinese 
People’s Liberation Army and later turned over to the Chinese public 
security organ for investigation. His films were immediately developed. 
According to Chinese authorities, eleven of the photographs constituted 
a complete topographical survey of the prohibited military area and 
adjacent areas. He was prosecuted on a charge of espionage and tried 
by default by the Peking Municipal Higher People’s Court at a public 
trial attended by some 15,000 persons, including members of the Army and 
Red Guards. 

In finding Raghunath guilty, the court said that under the guise of a 
diplomat, he had for a long time disregarded the laws and decrees of the 
People’s Republic of China and had flagrantly engaged in espionage on 
Chinese territory, thus gravely jeopardizing the security of the state. 
In accordance with the law + of the People’s Republic of China, the court 
sentenced him to deportation and ordered that the sentence be carried out 
immediately.” 


* Edited by Dr. Hungdah Chiu, Research Associate in Law, Harvard University, from 
a report in Jen-min jih-pao (People’s Daily), June 14, 1967. Footnotes added. 

1 The court’s decision does not mention under what provisions of Communist Chinese 
law the accused was sentenced. It appears that the accused was violating Art. 6 of 
the ‘‘Act for Punishment of Counter-revolution,’’ promulgated by the People’s Republic 
of China on Feb. 21, 1951. Art. 6 provides: ‘‘Those who engage in any one of the 
following acts of espionage or of aiding the enemy shall be punished by death or life 
imprisonment; where the circumstances of their cases are relatively minor, they shall 
be punished by not less than five years of imprisonment: (1) Stealing or searching for 
state secrets or supplying intelligence to a domestic or foreign enemy... .’’ Under 
Art. 16 of the same Act, Art. 6 could be analogically applied to the crime with which 
Raghunath was charged. Art. 16 provides: ‘‘Those who, with a counter-revolutionary 
purpose, commit crimes not covered by the provisions of this Act may be given pun- 
ishments prescribed for crimes enumerated in this Act which are comparable to the 
erime committed.’?’ 

2 On June 13, 1967, Vice Foreign Minister Han Nien-lung informed the Indian chargé 
d’affaires ad interim at Peking of the court’s decision and is reported to have said 
that ‘f. . . the criminal K. Raghunath must leave China under the escort of Chinese 
publie security personnel and Red Guards in strict accordance with the designated time 
and route.’’ People’s Daily, June 14, 1967. Raghunath left China on June 15. Tbid., 
June 16, 1967, 


BOOK REVIEWS AND NOTES 
Lro Gross 
Book Review Editor 


Aspects Récents du Droit Procédural de la Cour International de Justice. 
By Charles De Visscher. Paris: Éditions A. Pedone, 1966. pp. 219. 


Professor De Visscher does not propose to offer a treatise on the pro- 
cedural law of the International Court of Justice. He sets himself the 
limited task of elucidating some of the problems raised by recent judgments 
of the Court with respect to the concept of a legal dispute, the conditions 
of admissibility and the seizin of the Court. As in all his writings he is 
concerned with the different perspectives of law and politics, the handling 
of disputes in the political forum of the United Nations and the judicial 
forum of the Court. 

A substantial part of the book is devoted to defensive pleas: pleas re- 
lating to the merits, preliminary objections and counter-claims. In more 
detail and in the light of the jurisprudence of the Court, the author dis- 
cusses objections relating to lack of jurisdiction, the reserved domain and 
those peculiar to disputes which have their roots in a private claim. The 
final part contains a discussion of res judicata, declaratory judgments, 
advisory opinions, and the limitation upon judicial settlement and current 
potential of conciliation and inquiry. 

There is a good deal in this book which will appear familiar to the 
reader who is acquainted with De Visscher’s earlier works. Its chief value 
is his comments on some of the recent cases such as the Barcelona Traction 
(Preliminary Objections), Cameroons, Certain Expenses and South West 
Africa (Preliminary Objections). 

In the Barcelona Traction judgment the Court rightly distinguished the 
preliminary question of the right of a government to intercede on behalf 
of a corporation from the substantive question, namely, the right of a 
government to protect stockholders of its nationality. He believes that 
the old rule governing the protection of corporate bodies needs to be 
reconsidered when the national government is disinterested in protecting 
a company and the application of the rule would lead to inequitable re- 
sults. The corporate veil may be lifted in situations where in so doing 
the Court would not act contrary to international law. The Court should 
be able to take into account principles of equity in applying the law. 

The Court would have done better if it had rejected the request in the 
case of Certain Expenses, principally for two reasons: first, the real ques- 
tion, namely, that of the regularity of the expenditures authorized by the 
General Assembly was omitted from the request; and secondly, because 
in any event the Court could not end the impasse. ‘‘The cooperation 
which the principal judicial organ owes to the United Nations cannot go 
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so far as to place its authority at the service of the political initiatives of 
the General Assembly” (p. 201). 

In the Judgments of the Administrative Tribunal of the ILO case the 
Court gave an opinion which De Visscher calls ‘‘batarde’’ (p. 202), and he 
agrees with the criticism of Judges Winiarski and Klaestad. In this case 
the Court was faced with a situation in which the Statute of the Tribunal 
attached binding force to the advisory opinion, and the advisory proceed- 
ings were used as a cover for a contentious case. He sees in the opinion 
of the Court a discreet appeal for a relaxation of the conditions governing 
access to the Court so that such devious procedures would become un- 
necessary. 

The Cameroons case illustrated limitations upon the judicial function. 
While agreeing with the pronouncement of the Court, De Visscher thinks 
that the Court, relying on the general and somewhat dated definition in 
the Mavrommatis case, erred in rejecting the British preliminary objection 
claiming that no dispute properly existed. It is not enough that a dispute 
in the formal sense—a difference of opinion—be found to exist between 
the parties. The dispute must be of such a nature that it could be resolved 
by the Court through the formulation of rights and obligations, of pro- 
hibitions or injunctions. In the Cameroons case the Court could do nothing 
of the sort as ‘‘the irreversibility of the General Assembly Resolution 
(of April 21, 1961) deprived the dispute of any valid judicial object’’ 
(p. 35). 

It is not enough, however, that there be a judicial dispute (aifférend 
juridique) prior to seizin of the Court, that is, a dispute capable of being 
settled by a judgment of the Court, but the dispute must have arisen 
between the parties. In the South West Africa cases there never was a 
dispute between the Applicants (Ethiopia and Liberia) and the Respondent 
(South Africa). There was a dispute between the General Assembly and 
South Africa. The Applicants made known their position in their ca- 
pacity as Members of the United Nations in the course of a general debate 
on the political rather than on the juridical plane. The Applicants could 
not appear before the Court on behalf of the General Assembly. The 
maxim ‘‘nul ne plaide par procureur’’ (p. 87, nobody may plead through 
an agent) should have been applied. 

The existence, then, of a dispute in terms of object and parties is the 
essential condition of contentious jurisdiction and in its absence the ap- 
plication should be declared inadmissible, if necessary ex officio. In this 
respect De Visscher generally agrees with the joint dissenting opinion 
of Judges Spender and Fitzmaurice in that case. He is also critical of 
the Court’s use of the notion of parliamentary diplomacy in connection 
with the requirement of prior negotiations. In his view ‘‘the judgment 
of the Court introduces an annoying uncertainty into the conditions of an 
international dispute and the requirement of prior diplomatic negotiations 
prior to the filing of the application’’ (p. 27). While agreeing with the 
Court that former Members of the League of Nations have a legal interest 
in the observance of the Mandate which confers upon them a right of 
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action, this does not conclude the question of admissibility. In the rudi- 
mentary stage of the law ‘‘the right of action has not received the techni- 
cal formulation corresponding to its object, namely the respect of legality 
erga omnes” (p. 74). Again De Visscher agrees with Judges Spender and 
Fitzmaurice that neither diplomatic negotiations nor a judgment of the 
Court would have brought about ‘‘a general and final settlement” (ibid.). 

As for the International Court of Justice, Professor De Visscher sees no 
immediate prospect for an improvement. Proposals designed to facilitate 
access to the Court? are not likely to overcome the persistent distrust of 
governments with respect to the Court. As in his earlier works, he regards 
the existing profound political tensions, fear of the impact of an adverse 
judgment on domestic politics, the extension of the area of political con- 
flicts and the corresponding contraction of the juridical sector as reasons 
for the preference of governments for negotiations or other more flexible 
procedures for the settlement of disputes. Moreover, as he sees it, our era 
is one in which the problem of transformation rather than of the main- 
tenance of juridically based situations holds first place and this is pri- 
marily determined by ideologies. Decolonization is one of these problems 
which is handled by the United Nations under political pressures and de- 
cided by majority vote. Many resolutions of the General Assembly, in- 
cluding Resolution 1514 (1960) on the granting of independence to 
colonies, can hardly be regarded as expressions of positive international 
Jaw, although they could be seeds out of which, in due course, established 
custom could grow. 

On the other hand, De Visscher considers that arbitration, conciliation 
and inquiry have a useful rôle to play in the settlement of disputes. 
Arbitration appears attractive for these reasons: first, the arbitral tribunal 
enjoys the confidence of the governments which established it, and has 
freedom of appreciation lacking in a strictly judicial body; secondly, it 
is better qualified to settle the controversy equitably than such a body; 
and finally, it can be used in cases where one of the parties to the dispute 
is not a state and therefore lacks standing before the International Court 
of Justice, as in investment disputes. In this connection he stresses the 
point that ‘‘arbitration thrives on freedom’’ (p. 209), and therefore he 
is critical of the attempt of the International Law Commission to place 
arbitration within a rigid institutional framework. 

This is a very rewarding book. It is full of insights into the procedural 
law of the Court and its jurisprudence. It reflects the mature wisdom and 
life-long experience of a judge, scholar and practitioner. 

Leo Gross 


1 Such as one finds developed, for instance, in Jenks’ The Prospects of International 
Adjudication 119-185 (1964). De Visscher, however, does not refer to Jenks or any 
other writer. 
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Ideologicheskaia Bor’ba i Mezhdunarodnoe Pravo [Ideological Struggle 
and International Law]. By G. I. Tunkin. Moscow: Izdat. Mezhduna- 
rodnye Otnosheniia, 1967. pp. 175. 75 kopeks. 


Uchebnye Programmy dlia spetsial’nosti: Mezhdunarodnoe Pravo. Fakul- 
tet Ekonomiki i Prava [Teaching Programs for Specialties: International 
Law]. Moscow: Universitet druzhby narodov imeni Patrisa Lumumby, 
1966. pp. 331. 60 kopeks. 


An attempt to create world law and the supranational power necessary 
to its enforcement would violate Marxist rules of dialectic development 
at this stage of history, but development of a new international law be- 
tween Marxian Socialist and capitalist states is necessarily the result of 
the dialectical process. This is the message of the noted Gregory Tunkin 
in a concise volume written to rebut his crities and make friends in Africa 
and Asia. i 

To understand the volume the reader must know of the debate which 
raged for three decades among Soviet professors of law over the nature 
of internaticnal law. Tunkin rejects the school of thought that saw no 
possibility of creating an international law because of the conflict between 
Socialist and capitalist states. To him the dialectical process is in full 
swing: the capitalist ‘‘thesis’’ is meeting the counter-thrust of the Marxian 
Socialist ‘‘antithesis,’’ and a new ‘‘synthesis’’ is coming into being. One 
need not wait until the achievement of the new thesis to have international 
law: it is here already and it is progressive because it marks a transition 
from an outworn epoch of history to the epoch of the future. To deny 
its existence because of the conflict now evident is to miss the point that 
law exists all the time, even when in transition from one epoch to another, 
in spite of the evident conflict between social systems. Proof of that fact 
is available in the enormous number of norms of international law cur- 
rently accepted by both camps. It is a distortion to focus, as some do, 
on the inability to reach consensus, as on the width of the maritime belt 
of a state, for there is a much larger number of points of agreement. 
The Vienna Conventions on Diplomatie and Consular Relations and the 
vast number of multilateral conventions on other subjects prove the point. 
International law exists; it is progressive in the course it is taking, and 
it is inevitably a part of the evolution of all of society to the new epoch 
of scientific socialism, led by the Soviet Union. 

Much of the volume is devoted to what Tunkin finds as the principal 
impediment to even speedier development through consensus, namely, the 
policy of ‘‘from positions of strength,” which he attributes to President 
Johnson, and to American legal theorists generally. His target among 
the theorists is Hans Morgenthau as a ‘‘political realist.” This theory 
is said to have permeated most American thought of recent years, and 
Myres MecDecugal is categorized as one of the school, even though he has 
tried to ‘‘hide the fact in his unique jargon.’’. Tunkin is not impressed 
by what he calls McDougal’s ‘‘rather foggy definition of ‘values’.’’. 
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His book’s title comes from the 1961 Communist Party program’s 
espousal of ‘‘peaceful coexistence,’? but as incorporating continuing ideo- 
logical struggle. Tunkin rejects the conclusions of Edward MeWhinney 
and your reviewer that this makes of ‘‘peaceful ecoexistence’’ something 
less than co-operation. -Tunkin points to the development of international 
law that is evident, and concludes that co-operation has existed to permit 
it. In short, the ideological struggle proceeds, but it is on the fringes, 
and it is directed against the capitalist superpower, with which there can 
be no complete peace because of the laws of Marxist dialectics. 

The volume emerges as a fascinating essay on the continuing validity 
of Marxist analysis of the development of international law. As such it 
is a brief for a position designed to win friends in the noncommitted world 
on the ground that co-operation with the U.S.S.R. is not only possible, 
but in the current of history, which the U. S. A. is opposing relentlessly 
and to no ultimate avail. To such a thesis he cannot expect agreement 
from scholars not only in the United States but in the noncommitted world 
as well. It rests upon the premise that Marxists have found scientific 
social truth, and that Soviet policy-makers carry the flag of progress in 
the dialectical struggle of our time. No one in the United States thinks 
that its policy is enlightened all the time, or that the third world may not 
be in process of creating a new humanism which will epitomize what 
dreamers in the old world have longed for but have been unable to achieve. 
American scholarship also believes in the dynamism of current times, and 
it does not profess to know where this dynamism may lead, but it cannot 
bring itself to accept the thesis that any one country or group of theorists 
has the key to progress. The ideological struggle will continue as it always 
has, but it is much more many-sided than the struggle between Marxian 
Socialism and capitalism, and it need not, in fact must not, be pressed 
with measures designed to arouse the notions of total incompatibility which 
underly the concept of ‘‘peaceful coexistence” in spite of the progress that 
has been made under its banner to develop law appropriate to the times. 

The second volume might be characterized as the handbook for those 
professors who are on the front line in the ideological struggle, for it is the 
textbook published for use in Lumumba University, to which large num- 
bers of Africans are brought on scholarship for their education in law. 
Although published under a title indicating only its international law 
element, it is a program for all courses in the Faculty of Law and Heo- 
nomics. As such it prepares students to accept the Marxist thesis in its 
entirety, introducing the philosophical base, an outline of historical ma- 
terialism, and the economics of modern society as seen by Marxists. 
Much emphasis is laid upon Soviet experience, in contrast to that of the 
‘‘imperialist states,” from which Latin America, India, the U.A.R. and 
Indonesia are separated as ‘‘capitalist’’ but not imperialist countries. 

The volume is designed, according to its introduction, to prepare readers 
to become not only well versed in international relations and law but to 
fill posts at home in state administration. For this the students are given 
full courses in Soviet state structure and law, and even an introduction 
to Roman law. Bourgeois states are described in terms explaining the 
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“parliamentary crisis in the epoch of imperialism,” and the ‘‘elass sub- 
stance of bourgeois electoral law and of elections in countries of capital.” 
Detail is evən given on Soviet civil and criminal procedure and on all 
branches of Soviet municipal law, and this is followed by four extensive 
chapters on the state, law and political ideas of the countries of Asia, 
Africa, Latin America and the Arab group. No bibliographies are in- 
cluded. ; , 

In some measure Western law faculties teaching students from the 
developing countries are also seeking to win their minds, but there is a 
difference, and some of the Africans have caught it. As an example, 
Sékou Touré of Guinea says he will not be a prisoner of historical material- 
ism. He favors a Socialist structure at this moment because he thinks 
it speeds development, but he considers his people free to choose their 
future course when abundance has been achieved. It need not be ‘Com: 
munism’’ in its classic form. The best of the law faculties in the West 
are trying to prepare students to think without preconceived notions 
of the inevitable course of history so that they. may choose the path that 
suits their societies best. The current Soviet concept of ‘‘ideologica] 
struggle’’ is for the minds of men so that they may be moved to accept 
the inevitability of social development through Socialism to Communism. 
It is designed to polarize choices and make any aspirations to create 
a ‘‘middle way” a sentimental dream. It allows for variation within the 
Marxian Socialist model, but not to the extent of a ‘‘mutation.’’ There 
can be no ‘African socialism,” nor any other transformation, but only 
the ‘‘universal truth’’ of Marxism. To this many mature Africans and 
Asians demur, but will they, after their state institutions are permeated 
with those who have completed the course of Lumumba University? Pro- 
fessor Tunkin and the teaching manual demonstrate how hard their 
mentors are trying to fore-ordain the decisions their graduates will make. 

Joan N. HAZARD 


Fhe Legal Effects of War. 4th ed. By Lord MeNair and A. D. Watts. 
New York: Cambridge University Press, 1967. pp. lxix, 469. Appendix. 
Index. $27.50. 


With the assistance of a co-author, Lord McNair has now updated, by 
the publication of a fourth edition, his well-known volume concerning a 
frequently overlooked aspect of the law of war—what might be termed its 
legal effect on civil and commercial relationships.! As such it has been 
and will unquestionably continue to be invaluable not only to the scholar, 
but to the practicing lawyer who, in time of war, either represents an alien, 
or represents a national who has current dealings (including marriage!) 
with an alien. The authors are basically concerned with problems of 
private international law under a wartime situation, even if England 
is not itself a belligerent. As a caveat, the authors point out, both in the 


1A review of the first edition, written by Lester H. Woolsey, appeared at 15 AJ.LL. 
325 (1921). Subsequent editions were reviewed in 39 ibid. 134 (1945) and 44 ibid. 787 
(1950). 
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preface and in the first sentence of the text, that their work is primarily 
concerned with English municipal law. This does not, however, derogate 
from its value to the non-English practitioner. A quick check of the 
39-page table of cases cited discloses that, while English eases not un- 
naturally predominate, there are a very great number from jurisdictions 
throughout the world. (Incidentally this table contains approximately 
1200 cases, as against some 700 in the comparable table of the third 
edition.) 

The table of contents reads like the catalogue of an American law school. 
It includes such subjects as: contracts; bills of lading; agency; bills of ex- 
change and promissory notes; partnerships; insurance; leases and tenan- 
cies; patents; sale of goods; torts; property; wills and intestacy; and 
marriage. There is even a chapter on the effect of war on the solicitor’s 
retainer! It is rather strange thet this comprehensive list does not 
include a discussion on the effect of war on treaties granting private rights, 
such as the friendship, commerce and navigation treaties. 

The chapters of particular interest to this reviewer, and probably to any 
other reader of the Journau who is primarily concerned with the publie 
international law aspects of the problems posed, are those dealing with: 
war and other forms of armed conflict (Ch. 1); trading with the enemy 
(Ch. 16); the legal effects of belligerent occupation (Ch. 17); and the 
legal effects of acts of ‘‘governments in exile’ (Ch. 18). For some un- 
accountable reason, the last chapter of the third edition, which was en- 
titled ‘‘Effects of Peace Treaties Upon Private Rights,” is completely miss- 
ing from the fourth edition. Perhaps the authors decided that the 
problems of the legal effects of peace treaties did not fall within the 
purview of a book concerned with the legal effects of war. This reviewer 
regrets that decision. Moreover, it does not appear that the material 
which was contained in this chapter has been distributed to the other 
chapters of the present edition. A spot check of a number of the cases 
cited and discussed in this chapter disclosed that they do not appear in 
the table of cases of the fourth edition. 

Howaep 8. Levi 


Vienna Convention on Consular Relations. By Luke T. Lee. Durham, 
N. A : Rule of Law Press, Duke University Law School; Leyden: A. W. 
Sijthéf, 1966. pp. iii, 315. Appendices. Index. $8.75. 


In his 1961 study, Consular Law and Practice, Mr. Lee appraised the 
state of consular law and practice shortly before the Vienna Conference on 
Consular Relations. The present volume complements that study; it con- 
siders the provisions of the convention adopted at the Vienna Conference 
in the light of past law and praċtiee and of the evolving nature of consular 
relations. 

The book reviews the provisions of the Vienna Convention in the light 
of previous law and practice, Dr. Zourek’s report to the International Law 
Commission, the debates in the Commission, the Commission’s report to 
the General Assembly, and the debates in the Vienna Conference. This 
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is comprehensive and illuminating treatment. The reviewer thought the 
sections on consular functions (pp. 51-75) and the scope of immunity 
for official acts (pp. 116-129) were especially informative. 

The author. attaches considerable importance to the réle of the consular 
post as a quasi-diplomatic channel in maintaining and increasing con- 
tacts between states. He accordingly reflects no enthusiasm for the 
“principle of parity,’’ whereby consent to establish consulates has fre- 
quently been conditioned on a ‘one-for-one reciprocal basis (pp. 25-29), 
and he favors the practice of maintaining consular relations in circum- 
stances where diplomatic relations have been severed (p. 45). His evident 
disappointment that the Vienna Convention on Consular Relations was 
not opened for signature or accession by all states (pp. 205-209) is com- 
patible with the importance he attaches to this aspect of consular relations. 

The Vienna Convention on Consular Relations is not a perfect instru- 
ment, and Mr. Lee does not disregard its faults. His criticism ranges from 
the incompleteness of the definition of ‘‘consular offcer” in Article 1 
(p. 20)—a defect of a theoretical character unlikely to have adverse con- 
sequences in practice—to the more serious matters of the inadequacy of 
provisions relating to immunity of consuls from local criminal jurisdiction 
in Article 41 (pp. 182-133), and the illogie of providing for a waiver of 
immunity in connection with prosecution for official acts in Article 45 
(pp. 188-139). Similarly, the author argues persuasively that a provision 
regulating ccnsular protection of persons who are nationals of both the 
sending and receiving states should have been included in the Conven- 
tion (p. 211-216) and, perhaps less persuasively, for the inclusion of a 
provision on consular status in unrecognized states (pp. 216-218). f 

The book is not flawless. The description of the rôle of the United 
States in proposing an article for the settlement of disputes arising under 
the Convention by the International Court of Justice is inaccurate. The 
author’s statement that the introduction of this proposal by the United 
States Delegation evoked ‘‘considerable astonishment” from ‘‘the ma- 
jority of Conference delegates’? (p. 199) is pure fantasy. The United 
States regularly introduces proposals of this nature at treaty-making 
conferences, as the records of the 1961 Vienna Conference on Diplomatic 
Intercourse and Immunities demonstrate. Similarly, while the author is 
correct in stating that the United States Delegation played a leading 
rôle in the efforts to limit signature of and accession to the Convention 
to states Members of the United Nations or the Specialized Agencies, par- 
ties to the Statute of the Court, and states invited by the General Assembly 
to become parties to the Convention, his suggestion (pp. 207-208) that the 
motivation for this effort was apprehension that the United States would 
involuntarily have recognized certain states which it does not now recog- 
nize, should they become parties to the Convention, is misleading. The 
motivation fcr this effort, wkich occurs regularly, is political rather than 
legal. While the wisdom of such a policy may be challenged, an 
evaluation of the policy is not facilitated by setting up a legal straw-man 
in order to overturn it. 

These criticisms notwithstanding, Mr. Lee’s voki is a useful work, to be 
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used not only in connection with questions concerning the Vienna Conven- 
tion but also on general questions of consular law. The extensive material 
in the appendices enhances this value. 

Ernest L. Kerey? 


Federal Constitution-Making for a Multi-National World. By Edward 
McWhinney. Prepared under the auspices of the American Society of 
International Law. Leyden: A. W. Sijthoff, 1966. pp. xii, 150. Index. 
Fl. 18.75; $5.20. 


In a lean 150 pages, Professor MeWhinney succeeds in illustrating the 
operation of the contemporary federal systems of Canada, India, Switzer- 
land and Yugoslavia as well as such historic federations as Austria-Hungary 
and Imperial Germany and the quasi-federations of Malaya, South Africa, 
and the United Kingdom. Not content with this considerable coverage, 
MecWhinney examines two other categories: the recent federal ‘‘drop-outs’’ 
—wNigeria, Central African Federation, Malaysia, Cyprus and the two West 
Indian failures—and the ‘‘inchoaie’’ federal systems: the European Eco- 
nomic Community, the Commonwealth and, of course, the world. His 
discussion of these two speculative categories forms by far the most 
stimulating and controversial part of the study. 

In discussing the ‘‘drop-outs’’ Professor MecWhinney places the blame 
for their failure less on the traditional excuses such as economic conflict 
or lack of geographic contiguity and more on race, language, religion 
and, above all, personal ambition of the elite. In this he is, if anything, 
erring on the side of caution and politeness. Rarely have naticnal polities 
been played with such self-serving ruthlessness as in most of the new 
nations of Africa and Asia. Federations, which can exist only in a spirit 
of give-and-take between rival political establishments, have been among 
the first casualties. 

This is not, of course, to say that the politicians of the new states are 
inherently more evil than those of Europe. Egalitarian, rural African 
society is probably socially incapable of producing even a Napoleon or a 
Bismarck, let alone an Adolf Hitler, and dreams of foreign dominance do 
not excite Africans into support of Nkrumahism. But within the limits set 
by national mores, limits which allow much latitude, African and Asian 
politics are played rough and for keeps. Because the prizes power can 
bestow are so few, competition is fieree and few holds are barred. In 
America a defeated politician can try again, or he can enter into a 
lucrative law partnership, or he can become a leader of industry or lion 
of culture. In most of the new, poor nations he is either a successful 
politician with a large house, a chauffeured car and his scn at the uni- 
versity, or he and his whole family may have to go back to subsistence 
farming in the bush. Little wonder political aspirants will use any 
weapon to win: religion, tribalism, regionalism or whatever. Under such 


* The views expressed should not be attributed to the Department of State. 
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strains, the delicate politenesses on which a federal system depends are un- 
likely to survive. 

In speaking of the potential, inchoate federalisms of the future, Pro- 
fessor McWhinney is reasonably optimistic about the functional federalism 
of the E.E.C., although he agrees with General DeGaulle that the 


inner logic of the present European Economic Community based on the 
Six is such that its present homogeneity of attitudes and outlook and 
basic values must inevitably be weakened, in certain measure, by 
adding Great Britain and further countries outside the present mem- 
bership, other than on a more limited, and necessarily dependent, as- 
sociate membership basis which confers some of the benefits of member- 
ship but without the vital participation in Community policy-making. 
It is not for nothing that the monthly meetings of the Foreign Min- 
isters of the Six European Community countries have been said to be 
now very like a large ‘‘cerele de famille” rather than an ordinary 
diplomatic gathering. 


When a Canadian, more especially an Australo-Canadian, shows such 
delicate regard for the rarified goût of General DeGaulle one suspects him 
of tasting with tongue in cheek. It would confirm this suspicion if Pro- 
fessor McWhinney had coupled his enthusiasm for the exclusion of Britain 
from the E.E.C. with enthusiasm for a renaissant British Commonwealth. 
He does not, however, oblige us in our simplistic expectations and renders 
unto the Commonwealth only a dry historical summary of its devolution 
and such unflattering adjectives as ‘‘old-fashioned,’’ ‘‘suspect’’ and, un- 
kindest of all, ‘‘regional.’’ 

Where, then, does Professor McWhinney see a bright future for fed- 
eralism? Not in those centrifugal new states, not in an expanding H.E.C., 
not in the regional organizations or the Commonwealth. Perhaps Pro- 
fessor McWhinney is rejecting these temporizing solutions and holding out 
for the ultimate: world federalism ? 

But no. Professor McWhinney rejects the search for federal institu- 
tions adaptable to the world community as unrealistic and Utopian, arguing 
that 


the contrast seems very clear and marked between a jejeune, classical 
federal, tradition of approach to international organization that is 
essentially oriented to constitution-making and institution-establish- 
ment on the classical, national model; and a newer, more dynamic ap- 
proach that views international law in general, and the law of inter- 
national organization in particular, not as a frozen cake of doctrine 
whose meaning jelled once and for all in some bygone age, but as es- 
sentially a process of adjustment and reconciliation of competing 
societal interests and expectations as pressed by the main ethnic- 
cultural and ideological groupings in the present-day World Com- 
munity. 


Well, I don’t think so. What Professor McWhinney has called the 
‘least formally institutionalized . . . trend to inter-governmental or inter- 


216 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 


systems accommodation’’ has already given us such accommodations as the 
crushing of the Hungarian rebellion, the Cuban blockade, the first and 
second Suez crises, the Viet-Nam war, and Rhodesia’s successful Unilateral 
Declaration of Independence. First the large Powers, then the middle 
ones, and finally the tin-pot government of Rhodesia have concluded that 
in a world of ‘‘inter-governmental accommodation’’ the prize is to the 
strong and the law is for the birds. The road of government by men ` 
rather than by institutional norms seems to me to be leading the world 
straight to that point where the legal realist meets the eschatologist. 

But, then, that’s another book. Professor McWhinney’s splendidly re- 
searched and tightly reasoned study will move most readers to admiration 
and, I hope, at least a few to rejoinder. 

Tuomas M. FRANCK 


International Financial Aid. By Wolfgang G. Friedmann, George Kal- 
manofft and Robert F. Meagher. New York and London: Columbia Uni- 
versity Press, 1966. pp. xiv, 498. Index. $13.75. 


In the Congress of the United. States, lambs have been turned into lions, 
and temperate supporters into passionate opponents, as the macabre an- 
nual ritual of aid authorization and appropriation takes place, In the 
halls and hearing rooms, the language of ‘‘take-off’’ and ‘‘break-through’’ 
is, these days, barely heard, while debate, sharp as that which once char- 
acterized the question of the relation of the incorporeity of angels to the 
point of a pin, concerns whether the mystically correct number of develop- 
ment loan recipients should be nine or nineteen or twenty-nine. The 
optimism of the pre- and early Kennedy years about the results of aid, 
if only that aid were substantial enough, has been largely replaced by a 
waning of confidence as evident as that which undermined the 19th- 
century conviction that ‘‘human history is a record of progress... of 
continual advancement from a lower to a higher platform of intelligence 
and well-being’’ (Collingwood, The Idea of History). It was the observa- 
tion of Keynes that belief in the material progress of mankind had, during 
the greater part of man’s history, been ‘‘neither compatible with experi- 
ence nor encouraged by religion.” A gloomy suspicion that populations 
rise even faster than expectations, an idea that the bright new revisions 
of each aid presentation are based more on the sprightly art of advertising 
than on the dismal science of economics, are increasingly reflected in 
Congressional—and some other—attitudes toward international financial 
aid. 

It is the principal defect of the useful book under review that, for all 
of its description of issues in aid theory and administration, it barely sug- 
gests the morbid dissection of aid possibilities which is, and has been, the 
theme of the last few years. The book has several virtues. It is compre- 
hensive. It ranges through initial chapters on the magnitude and ehar- 
acteristics of aid and on methods and policies of donors to case studies 
of several aid-recipient countries and of individual projects and programs, 
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and returns finally to concluding chapters on policy issues and the future 
of international development aid. In some of these chapters, particularly 
the case and country studies, it brings together, for easy comparison, in- 
formation not readily available elsewhere, at least in any one volume. 

But, for whatever reason—perhaps because its audience is not assumed 
to be expert—there is little in it which will stimulate the moderately in- 
formed reader. Perhaps it is the wide-ranging, multi-author technique. 
The reader, whether correctly or not, envisages an original outline, neatly 
divided and distributed to each of the troika. There is in fact consider- 
able repetitiveness. One finds mention—seldom much more—of such issues 
as aid-tying in the beginning, middle and end of the book. Divided re- 
sponsibility may also be responsible for occasional surprising resulis: dis- 
cussion, for example, of the development of Israel and its mobilization of 
internal and external resources with no reference to the somewhat special 
nature of Israel’s relationships to its neighbors. 

The book strives for, and well achieves, a balanced statement of the several 
points of view on such issues as multilateral ‘‘versus’’ bilateral aid. But, 
because of this striving to be fair, the fare offered is bland. It thus deals 
with the World Bank in terms which cite its critics rather less explicitly 
than does the Bank’s authorized biography (Morris’ The World Bank). 
It poses none of the questions put by Jacob J. Kaplan (The Challenge of 
Foreign Aid) about whether the Bank really is more successful than bi- 
lateral programs in inducing the adoption of general policies appropriate 
to economic development, or gets better acceptance of advisers who press 
unwelcome advice on a borrower. 

The trouble may be the existence, since the incoming President Kennedy 
set up his Task Force under Harry Labouisse, of a veritable flood of litera- 
ture which has described, promoted, probed, analyzed, criticized and made 
suggestions about aid. The sprightly monographs of Robert Asher, the 
slightly belliccse prose of Stanley Metzger, to say nothing of the speeches 
and writings of Mason, Galbraith, Montgomery, Feis et al. may have ac- 
customed the addict to stronger stuff than is here offered. Or the diffi- 
culty may be that of too many prior texts. As is said in the gloomiest 
book of the Bible, ‘‘in much wisdom is much sorrow, and he that increaseth 
wisdom inereaseth sorrow.’’ 

SEYMOUR J. RUBIN 


The Structure of United Nations Economic Aid to Underdeveloped Coun- 
tries. By Üner Kirdar. Preface by R. Y. Jennings. The Hague: 
Martinus Nijhoff, 1966. pp. xxiv, 361. Index. Gld. 43.50. 


The author of this monograph, holder of a Ph.D. degree in international 
law at Jesus College, Cambridge, is Director of the Section of International 
Economie Institutions in the Turkish Ministry of Foreign Affairs. This 
book is based on his doctoral dissertation. In it, he has provided us with 
an extremely useful analysis of the structure of economie aid to under- 
developed countries. In fact his analysis is carried beyond what the title 


218 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 


might suggest in that he is concerned. not only with aid through the 
United Nations and the specialized agencies, but also with aid under bi- 
lateral and regional arrangements as well. 

As Professor Jennings points out in his preface, there can be no question 
regarding the importance of the subject. What is equally important, 
however, is that the subject should be approached from different points of 
view—economic, political and legal. This the author does to a com- 
mendable degree. Furthermore, his approach is eminently practical, bene- 
fiting from the experience he has had as a government official as well as 
from the opportunity he has had for reflection and discussion in an aca- 
demic atmosphere. 

The organization and treatment of the subject are not particularly origi- 
nal but are appropriate and completely adequate. A first section is devoted 
to the development of technical assistance programs. A second section 
deals with financing economic development through the World Bank, the 
Fund, the International Finance Corporation, the Special Fund, the Inter- 
national Development Association and bilateral and regional programs. 
A final section contains an evaluation of the adequacy of what has been 
done and a detailed proposal for a United Nations Development Authority 
that will meet the need for more assistance. 

No one can deny the fact of the growing gap between the developed and 
the underdeveloped or, as they prefer to be called, ‘‘developing,’’ countries. 
Nor can the inadequacy of present aid, if measured solely by the felt need 
to reduce this gap, be denied. It is, however, questionable whether one 
can rightly say, as the author does (p. 323) that ‘‘the major international 
conflicts in history have arisen out of economic disparities.’ To cite only 
two examples, the Napoleonic Wars and the First World War certainly 
did not result from economic disparities, and even though a good case can 
be made that the Second World War had its basie cause in the economic 
collapse of the thirties, it can hardly be maintained that economic dis- 
parities between countries was the real reason. The case for economic 
assistance is sufficiently convincing without having to rely on this question- 
able proposition. 

The author’s contention that economic aid should be treated as a legal 
obligation is unobjectionable and even sound, if one means by this a general 
commitment of the nature that some would characterize as a moral obli- 
gation. The Charter (Articles 55 and 56) clearly commits Members in 
this sense to assist in the economic and social development of developing 
countries. We are, however, far from the time when governments will 
admit this obligation as one that can be enforced by judgment of the Inter- 
national Court of Justice except where they have entered into specific 
agreements defining the amounts and kinds of aid to be given. Certainly 
if the Charter were to be revised it would be appropriate and fitting to 
include among the purposes and principles listed in the first two articles 
a clear commitment to give assistance to underdeveloped countries to help 
them satisfy their aspirations for a better life. 

LELAND M. GOODRICH 
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The Canadian Yearbook of International Law. Volume IV, 1966. Edited 
by C. B. Bourne. Published under the auspices of the Canadian Branch, 
International Law Association. Vancouver, B. C.: The Publication 
Centre, The University of British Columbia, 1966. pp. ix, 840. Index. 
$12.00. 


The fourth volume of this Yearbook contains much useful analysis and 
information. While giving considerable attention to Canadian interpreta- 
tion and practice, it also provides much material that comes within a 
broader perspective. Illustrative of this is the study by L. ©. Green, 
‘*‘Malaya/Singapore/Malaysia, Comments on State Competence, Succession 
and Continuity.” In an impressive survey the author examines legal ques- 
tions arising since the Japanese occupation period and particularly those 
from 1963 through 1965, suggesting (at p. 42) that the history of this 
area in the matter of succession and continuity of law may almost be 
unique. Professor Green considers briefly reactions of the Philippines and 
of Indonesia to developments in Malaysia; he observes (at p. 28) that 
‘*there is no rule of international law forbidding one imperialist power from 
transferring its possessions so that another power becomes imperialist in 
its stead.’’ 

Writing on ‘‘Some Aspects cf the World Bank Convention on the Settle- 
ment of Investment Disputes,’ Nigel S. Rodley sees in the text approved 
March 18, 1965, a milestone in the efforts of several international organiza- 
tions to achieve some sort of harmony in an area of development where 
there has been ‘‘manifest disunity.’’ The author suggests (at p. 45) that, 
if sufficiently ratified, the Convention will be the first truly multilateral 
agreement to adopt the principie of individuals’ rights to appear before 
international tribunals. 

In an article on ‘‘The International Law Commission” A. E. Gotlieb 
suggests that the international community as a whole has shown less en- 
thusiasm for the judicial settlement of international disputes than for the 
restatement and development of general rules of international law. In 
connection with the latter he has particular praise for the distinguished 
work of Professor Herbert Briggs i in his volume entitled The International 
Law Commission. 

A useful study by C. F. Amerasinghe, entitled ‘‘The Charter Travaux 
Préparatoires and United Nations Powers to Use Armed Force,” is based 
on an examination of U.N.C.LO. records to ascertain whether the Interna- 
tional Court of Justice might have found therein a basis for upholding the 
Court’s opinion concerning support to the UNEF and the Congo Opera- 
tion (even if the Court found it unnecessary to use this source). The 
author’s conclusion is that the travaux préparatoires may even lead to the 
conclusion that UNEF and Ccngo operations were merely ce of a 
wider category of legally valid peacekeeping measures. 

‘*Canada in the United Nations Treaty Series: A Global Perspective” is i 
the title of an illuminating article by Peter H. Rohn, who summarizes 
results of an investigation worked out with the aid of computers, and points 
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out some surprising results as to ‘‘gaps’’ in published collections of treaties. 
One finding which the investigator notes is the decline of multilateral 
treaties in general, a finding which he observes (p. 117), ‘‘runs counter to 
a basie assumption of contemporary scholarship in international law that 
there is a rising tide of multilateralism.”’ 

A study by K. C. Mackenzie of “‘ Anti-Dumping Duties in Canada’? views 
dumping as one of the most vexing technical problems in trade in the 
current century, and points out that Canada has pioneered in anti-dumping 
legislation. There is a useful examination of the legislative and of the 
judicial rôle. The author submits, on the basis of his examination of 
practice that ‘‘Canadian efforts to encourage a more liberal tariff policy 
in other countries will be impaired while the anti-dumping legislation re- 
mains in its present form” (p. 160). 

Approximately one sixth of the space in the Yearbook comprises “Notes 
and Comments’’ which would seem to be of particular interest to readers 
south of the international border. Poeliu Dai’s comment on ‘‘ Canada’s 
Role in the International Commission for Supervision and Control in Viet- 
nam’’ concludes with the observation that ‘‘Canada will certainly play an 
increasing role in the great drama of the struggle over the destiny of Asia 
in the years immediately ahead.’ John P. S. McLaren presents a critical 
analysis on ‘‘The Dominican Crisis: An Inter-American’ Dilemma.” 
Gerald F. FitzGerald summarizes development on the subject of ‘‘ Liability 
Rules in the International Carriage of Passengers by Air and the Notice 
of Denunciation of the Warsaw Convention by the United States of 
America.” Edward McWhinney, commenting on ‘‘Coexistence, National 
and International: The First Annual Scientific Meeting of the International 
Law Association (Canadian Branch),’’ notes the participation of inter- 
national lawyers from the United States and expresses the feeling that 
“a firm basis has now been laid for continuing scientific co-operation and 
exchanges between the Canadian Branch of the J.L.A. and the American 
Society of International Law.’’ 

A 40-page section of the Yearbook, edited ty Hugh J. Lawford, relates 
o ‘‘Canadian Practice in International Law during 1964 as Reflected in 
Public Statements.” This is organized under thirteen subject headings.* 
Questions touched upon include, nter alia, passports for travel in Cuba 
(p. 249), consultation with other states with respect to recognition of 
Zanzibar (p. 233), and sovereignty in the Arctic (p. 236). 

A section covering 47 pages, edited by A. E. Gotlieb, sets forth ‘‘ Canadian 
Practice in International Law as Reflected Mainly in Publie Correspond- 
ence and Statements of the Department of External Affairs during 1965.” 
There are eleven subdivisions.” Some of the facts brought out relate, for 


1 (1) Subjects of International Law, (2) Sovereignty, Independence and Intervention, 
(3) Recognition, (4) Jurisdiction, (5) Territory, (6) Rivers and Lakes, (7) Territorial 
Waters, Continental Shelf and High Seas, (8) Rights and Duties of States; State Re- 
sponsibility, (9) Treatment of Aliens, (10) Individuals, (11) Treaties, (12) Interna- 
tional Organizations, and (13) Disarmament. 

2(1) Subjects of International Law, (2) Foreign Affairs, The Crown and the 
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example, to Canadian Government assent to an entente between. Quebec 
and France (pp. 263-271). 
Roszrt R. WILSON 


The Inter-American System: Its Development and Strengthening. Pre- 
pared under the direction of F. V. Gareia-Amador of the Inter-American 
Institute of International Legal Studies. Dobbs Ferry, N. Y.: Oceana 
Publications, 1966. pp. xxxviii, 527. $12.50. 


The Secretary General of the Inter-American Institute of International 
Legal Studies, Dr. Garcia-Amador, and his staff have prepared a highly 
useful and informative study, placed in historical perspective, well docu- 
mented and clearly written. It is of value not only to the scholars and 
practitioners of international law, but also to the related discipline of 
international organization. Dr. Garcfa-Amador, it should be noted, is 
the Director of the Department of Legal Affairs of the Pan American 
Union. The present publication in both the English and Spanish languages 
was made possible by the Ford Foundation. 

The volume follows an orderly and rational plan. A succinct historical 
Introduction establishes the context of what follows, and indeed foreshadows 
a value-judgmant conclusion in citing the weakness—or strength—of the 
Organization of American States (O.A.S.) as a reflection of the capacity of 
the member states to act jointly. 

Part One, entitled ‘‘Structure, Functions and General Activities,” com- 
prises four chepters on O.A.S. purposes and principles, the structure and 
competence of its organs, the development and codification of international 
law, and a final chapter on human rights and representative democracy. 
The evolution of international law, the subject matter of the third chapter, 
‘fis an activity that has played a considerably more important role in 
the organization, functioning, and strengthening of that [O.A.8.] system 
than in any other international organization” (p. 25). Inchoate beginning 
steps at the early International American Conferences at Mexico City in 
1901 and at Rio de Janeiro in 1906 resulted in the creation of an Inter- 
national Commission of Jurists assigned the task of preparing codes of 
private and public international law. In the 1920’s other bodies, under 
direction of the Pan American Union’s Governing Board, prepared draft 
conventions on thirty topics such as the rights and duties of states, 
neutrality, extradition, and fluvial and aerial navigation. Titles and re- 
sponsibilities of organs created to prepare draft conventions changed during 
the 1930’s and 1940’s, culminating in the Inter-American Council of 
Jurists, charged by Article 67 of the Charter of the O.A.8. (adopted in 


Prerogative, Parliament, The Department of External Affairs, (3) Diplomatie and 
Consular Relations, (4) Territorial Waters, Continental Shelf and High Seas, (5) Rights 
and Duties of States, (6) Extradition, (7) Treaties in Force, (8) International Organi- 
zation, (9) Civil Procedure, (10) War and International Conflict, and (11) General 
Principles of International Law. 
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Bogotá in 1948) ‘‘to serve as an advisory body on juridical matters; to 
promote the development and codification of public and private. inter- 
national law. . . .’’ Further organizational changes can be expected in the 
future. i 

Part Two, ‘“‘Pacific Settlement and Collective Security,” is composed 
of seven chapters dealing with the mechanisms evolved by the O.A.8. for 
handling disputes and to safeguard hemispheric security. The applica-., 
tions of provisions of the Inter-American Treaty of Reciprocal Assistance | 
(Rio Treaty) to Central American and Caribbean quarrels are recounted, - 
with emphasis on the Cuban and Dominican situations. Attention is given 
to relationships between the regional system and the United Nations, and a 
summary evaluation of the collectivist actions is presented. Part Three, 
‘Economic and Social Cooperation,’’ devotes three chapters to the origins, 
institutional framework, and activities of the Alliance for Progress. A 
fourth chapter is concerned with the process of economic integration. A 
Postscript assesses the work of conferences held in 1965 and 1966 pre- 
paring the way for amendments to the O.A.S. Charter. The Inter-Amer- 
ican Juridical Committee is expected to assume the functions of the 
Council of Jurists, and organizationally will resemble the International 
Law Commission of the United Nations. 

Ample appendices reproduce the texts of important treaties, conven- 
tions, and final acts of conferences, going back to the Havana Convention 
on Asylum of 1928, and coming up to the treaties of 1960 for Central 
American Economic Integration and the Latin American Free Trade 
Association. There are charts showing the status of the important instru- 
ments in terms of adherence, ratification, and denunciation. Altogether 
this is an admirable and valuable contribution to an understanding of 
the inter-American way of life and of its juridical foundations. 

Winrarp F. BARBER 


Entwaf nung und Miliiärkontrolle in Deutschland 1919-1927. By Michael 
Salewski. (Schriften des Forschungsinstituts der Deutschen Gesell- 
schaft für Auswärtige Politik E. V., Vol. 24.) Munich: R. Oldenbourg 
Verlag, 1966. pp. 422. Indexes. 


This book is a thorough and scholarly examination of the attempt by the 
Allied Powers to disarm Germany after World War I. The author dis- 
cusses historically the military controls established by the Versailles Treaty 
and the disputes both between the Allied Powers and Germany and within 
Germany (particularly between the Foreign Office and the Reichswehr), 
over the application of these controls. Major events such as the Kapp 
Putsch and the occupation of the Ruhr are included only insofar as they 
. bear upon the military controls imposed. 

While there is substantial literature in French and English on German 
disarmament, this book is one of the first comparable presentations in Ger- 
man. The author is openly sympathetic te Germany’s position after 
World War I, particularly to the use of her need for security as a justifica- 
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tion for circumventing the treaty. .In the introduction he distinguishes 
the Versailles Treaty from other efforts to control arms on the ground 
that the treaty was unilateral and dictated, a theme which recurs through- 
out the book. f 

Among other things, the treaty abolished the Great General Staff, estab- 
_lished a limit of 100,000 men to the Army, and demanded that all German 
--.“Cwar material’’ in excess of the quantities designated for the new Army be 
` surrendered. An Inter-Allied Military Control Commission was formed to 
supervise the execution of these measures. 

How effective were the controls established by the Versailles Treaty? 
As revised and clarified by the London ultimatum, they had to be uncon- 
ditionally accepted and fulfilled. By 1922/28 the German Foreign Office 
could rightly say that Germany was disarmed and the Inter-Allied Military 
Control Commission without reason for being (p. 282). The Commission 
was completely successful in supervising the execution of the controls 
(p. 284). Some of the provisions were, however, ambiguous, which made 
application difficult. No definition of ‘‘war materials’’ ever emerged, which 
helped to save much of Germany’s industry from destruction. In chemical 
industries, in particular, the line between products significant for war 
and products intended for civilian use was difficult to draw. 

The author recognizes that by 1922/23, despite compliance in form with 
the controls, several of the provisions of the treaty had already been cir- 
cumvented. The prohibited Great General Staff was reappearing under 
new guises; possibilities for increasing the Army were being explored; 
and instructions were given which contemplated more than a miniature 
Army of 100,000 men. To Germany the vulnerability of the eastern 
boundary to invasion and the destruction of entire factories appeared 
as a methodical attempt to make Germany completely defenseless and 
to invite hostile neighbors to conquer. In addition, Germany was dis- 
illusioned with the failure of the Allies to undertake disarmament and was 
faced with the danger of internal revolt. To iraprove her security Germany 
was forced to adopt measures violating the treaty. The author distinguishes 
Gesetz (special law on specific matters) from Recht (law of more funda- 
mental character) and contends that while Germany was forced to break 
the former, she did not breach the latter (p. 237). This reasoning appears 
to be an apology for German behavior. When the Allies did not disarm 
as called for in the Preamble to Part V of the Versailles Treaty, Seeckt 
thought Germany had a right to hold back on disarmament. This attitude 
hardly exemplifies a commitment to the ‘‘Recht’’ of the treaty. Similarly 
when Germany initiated secret measures to enhancé her seeurity, she 
hardly exemplified a commitment to disarmament, at least in the absence 
of a showing that serious threats to her security were imminent that 
could not be met by available means. 

Finally, the author concludes that German disarmament failed because it 
was executed by foreign Powers and forced upon the country. The real 
meaning of the military controls for Germany lies in the- desecration of 
national honor, the intrusion into state sovereignty and the attack on the 
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organs of state power. In his view, only a voluntary disarmament 
undertaken by the nation itself without outside interference can be fully 
successful. 

Epa G. Brown 


The Glass House. The United Nations in Action. By James J. Wads- 
worth. New York, Washington and London: Frederick A. Praeger, 
1966. pp. xv, 224. $4.95. 


The significance of this book for international lawyers lies in its basic 
assumption regarding the attitude of the American people toward the 
United Nations. It is an assumption which precludes the United States 
from exercising leadership in the development of international law through 
the political organs of the United Nations. Ambassador Wadsworth 
assumes that the representative American fears that the United Nations 
is a ‘‘nest of spies” or at least a place where Americans risk being sub- 
verted by frequent contacts with Communists. He reassures the frightened 
American by telling him that, in political matters at any rate, the United 
Nations is essentially harmless. It is there, he says, to serve ‘‘as a buffer, 
as a whipping boy, even as a hated symbol at times.’’ But in his anxiety 
to reassure the frightened American, Wadsworth ends up alarming the 
concerned American, the American who believes that his Government should 
help the United Nations play a significant rôle in the international com- 
munity. 

Referring to the Members of the United Nations, the Ambassador says, 
in italics, ‘‘all of them without exception reserve to themselves the right 
(usually openly) to wage war, impose or join blockades, indulge in sub- 
versive propaganda against other governments, and many other activities 
of questionable propriety if they feel it will serve their best interests to 
do so.” The frightened American will be calmed by -the message that 
a state in becoming a Member of the United Nations does not acknowledge 
any restraints on its activities. But the concerned American will be dis- 
mayed by the complacency with which the Ambassador views the wide- 
spread ‘disregard by member states of recommendations made in the 
interests of the international community and by his failure even to mention 
that Members of the United Nations have agreed in the Charter to refrain 
from the use of force against other states. 

The Ambassador characterizes the disarmament negotiations, in which 
he played an important rôle, as a ‘‘sort of minuet.’’ The process, he says, 
‘tis not:negotiation and is scarcely meant to be.’’ Both the United States 
and the U.S.S.R. have held basically to positions which would at least 
keep, if not gain, military advantage—positions which on that account are 
unacceptable to the other side. His words will soothe the American wor- 


ried over the possibility that disarmament will be taken seriously, but will . 
disturb the American concerned over the need for diplomats to devote 


- their time to constructive activity. 


The Ambassador describes the many uses of force and claims to territory i 


w 
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made by states in the name of self-determination. He finds it difficult to 
reconcile most of the actions and claims with any reasonable definition of 
the much-abused term. The frightened American will be relieved to learn 
that so much ambiguity surrounds the principle of self-determination that 
each state is free to adopt whatever interpretation suits its current pur- 
pose. The concerned American will wonder why the Ambassador offers 
no suggestion that the international community confer upon an approp- 
riate organ the authority to resolve conflicting claims over the application 
of the principle. 

In belated acknowledgment of the existence of the concerned American, 
Ambassador Wadsworth in his final chapter predicts several hopeful de- 
velopments in the years immediately ahead. One is that the United Na- 
tions will take firm measures to deny to contentious peoples ‘‘the luxury 
of private quarrels.’’? Another is that the Organization will eventually 
achieve universality of membership. A third is that it will take over 
the distribution of foreign aid and as a result ‘‘we will get far more for 
our foreign aid dollar than we do now.’’ 

How will these anticipated developments come about? The Ambassador 
relies upon the process of evolution. He makes no recommendations that 
his own Government should deny itself the luxury of private quarrels, 
promote universality of membership in the United Nations or urge multi- 
lateralization of foreign aid. He says only that mankind has come a long 
way since the Hanseatic League and may be expected to continue down 
the road to international co-operation—at the pace of a tortoise. The 
freightened American need not fear change at such a pace. But the 
concerned American wishes to ask what reason there is to expect that the 
tortoise of evolution will proceed down the road toward international co- 
operation when the major Powers are pursuing policies leading in the 
opposite direction ? 

ARNOLD FRALEIGH 


World Peace Through World Law. Two Alternative Plans. Third edition 
enlarged. By Grenville Clark and Louis B. Sohn.* Cambridge, Mass.: 

' Harvard University Press; London: Oxford University Press, 1966. 
pp. liv, 585. Index. $8.50. 


While the present volume is a third edition of the original book pub- 
lished in 1958, it is actually, except for two brief explanatory notes and 
one substantive change, simply a re-publication of the second (revised) 
edition which brought the first edition up to date when it appeared in 
1960; so that this third edition actually contains innumerable anachronisms. 

` Although the first and second editions contained only ‘‘proposals for 
revision of the United Nations Charter,’’ the current (1966) edition ‘‘pre- 


*Grenville Clark, eminent legal scholar and long-time member of the Harvard 
Corporation, diel in January, 1967. Louis B. Sohn is Bemis Professor of International 
Law at Harvarc. 

1 Reviewed by Edgar Turlington in 53 A.J.I.L. 203 (1959). 
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sents two alternative models for a world organization equipped to achieve 
and maintain total national disarmament, to enforce world law against 
international violence, and to promote economic and social development.’’ 
The new ‘‘alternative model’’ is denominated a ‘‘World Disarmament and 
World Development Organization,’’ separately constructed, and superim- 
posed on the existing United Nations. Broadly speaking, it is intended, 
with exceptions to be noted hereunder, to accomplish the same general 
results by the same detailed means as were envisioned in the original plan 
for reconstitution of the United Nations Organization itself.2 It is recog- 
nized by the authors that under their alternative plan ‘‘it is important 
to coordinate the functions and activities of the Organization with those 
of the United Nations,’’ but the means suggested for resolving differences 
between the two bodies are, at best, extremely complex, and, in at least 
one instance, seemingly hopelessly confusing. 

There is no change, in the current edition, in the presentation of ‘ʻa 
highly developed and detailed plan for general and complete disarmament, 
to be carried out under adequate inspection’’; but disarmament is now 
“treated as one of several interrelated and equally indispensable elements 
of world order.’’ The authors’ ‘‘basic premise, however,’’ as they point 
out, ‘‘has remained intact, namely, that if the world really wants peace,” 
then ‘‘besides universal and complete disarmament, nothing less will suf- 
fice than a comprehensive plan whereby there would be established on a 
world scale, institutions corresponding to those which have been found 
essential for the maintenance of law and order in local communities and 
nations.’ i 

-The leitmotif of the book is to be found in ‘‘the conception that the 
revised United Nations’’—or the new World Organization—would no 
longer be a mere ‘‘league of sovereign states represented by delegates 
selected by governments,’’ but ‘‘that its governing bodies should be more 
directly representative of and responsible to the peoples [authors’ italics] 
of the world,” so ‘‘that through these provisions there would develop a 
spirit of world citizenship.’’ 

The authors do not recede from their original concept of the need for 
world government to ‘‘énsure peace.” They recognize that, under the 
literal prohibition in paragraph 7 of Article 2 of the present Charter 
against intervention by the United Nations ‘‘in matters which are 
essentially within the domestic jurisdiction’’ of a nation, ‘‘it would prob- 
ably be a valid objection” that, for example, ‘‘the problem of racial repres- 
sion in South Africa ... is of no concern to the United Nations.” Para- 
graph 7 of Article 2 of the Charter, therefore, as proposed to be revised 
by the authors, lists a number of specific exceptions to the rule of non- 
intervention by the United Nations in the domestic affairs of states; and, 
to make assurance doubly sure (to this reviewer) that the last vestige of 

2 Under the original plan, disarmament was to be accomplished in 12 years by ‘‘two 
main stages ... a preparatory stage of two years and an actual disarmament stage of 
ten years’’; whereas under the ‘‘ proposed Treaty’? for a World Organization, ‘‘ general 
and complete disarmament (is) to be carried out... step by step over a six-year 
period.”? 
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domestic jurisdiction will disappear under the proposed world government, 
paragraph 1 of the same article, as revised, would provide for reservation 
“to all nations or their peoples (of) all powers inherent in their sover- 
eignty, except such as are delegated to the United Nations by this revised 
Charter, either by express language or cléar implication [italies by re- 
viewer], and are not prohibited by this revised Charter to the Nations.” ° 

The plans provide for a unicameral General Assembly or ‘‘General Con- 
ference’’ with representatives of members apportioned according to popula- 
tion, with broad over-all legislative authority, albeit stated to be limited 
to matters necessary for disarmament and the maintenance of international 
peace. Within this ‘‘strictly limited’’ legislative authority, delegated in 
the draft revised Charter, the General Assembly is given ‘‘the power to 
enact legislation binding upon member Nations and all the peoples thereof,’’ 
just as the General Conference is authorized ‘‘to adopt regulations which 
shall be binding upon all the Members ... and their peoples.” Most 
significantly, perhaps, paragraph 2 of Article 103 of the revised Charter 
would provide that it ‘‘and the laws and regulations of the United Na- 
tions which shall be made in pursuance thereof shall be the supreme law 
of the United Nations, and all authorities of the member Nations shall 
be bound thereby, anything in the constitution or laws of any member 
Nation to the contrary notwithstanding.” + l 

Under Article 6 of the proposed revised Charter, ‘‘no member Nation 
may withdraw from the United Nations or be expelled therefrom.’’ All 
of the representatives in the General Assembly would ultimately be | 
elected by ‘‘the qualified voters themselves in every nation,’’ to stress the . 
principle that they ‘‘should receive their mandate directly from their ' 
peoples’’; and they are to vote ‘‘as individuals” in the General Assembly, 
‘Cin the common interest of all the people in the world rather than... 
in the supposed interest of their particular nation.’’ 

The Security Council under the present Charter would become the 
“Executive Council’? under the revised Charter, and would simply be 
an executive agency of, and would be completely subordinate to, the 
General Assembly or the General Conference. There would, of course, be 
no veto under either of the proposed plans, but certain types of questions 
would require specially weighted majority votes. 

There would be a United Nations Peace Force to act as world police 
to enforce international order after completion of disarmament under 
an Inspection Commission charged with the continuing maintenance of 
disarmament; and there would also be a Nuclear Energy Authority, an 
Outer Space Authority and other bodies, subordinate in each case to the 
General Assembly, and in some degree to the Executive Council. 

3 Substantially the same chimerical promise of protection of sovereignty is held out 
in the Charter’s proposed Bill of Rights contained in Annex III thereto. There is also 
a sort of Tort Claims Act under the preceding Annex, that on Privileges and Immunities. 

4Somehow, there does not seem to be any corresponding provision in the draft 
Treaty by which the World Disarmament and World Development Organization is to be 


brought into being. Unless otherwise noted, provisions generally equivalent to those 
in the suggested revised Charter are to be found in the proposed draft Treaty. 


228 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 


In addition to all of the foregoing, the proposed revised Charter contem- 
plates a World Development Authority, for the purpose of advancing 
‘social progress and better standards of life in larger freedom,” financed 
out of the revenues of the United Nations ‘‘with ample funds to deal with 
the vast problem of mitigating the differences in economie status between 
various regions of the world.”’ 

A judiciary system is to be set up, radically reconstituted from the 
present single World Court. The latter is to be retained, but is to have 
unqualified compulsory jurisdiction over legal disputes between nations, 
not only in adversary proceedings commenced by one or more of them, 
but also when the General Assembly directs that a dispute ‘‘which can 
be satisfactorily decided upon the basis of applicable legal principles’’ be 
submitted to the Court, whereupon ‘‘all nations would be obligated to sub- 
mit such legal questions without reservation to final and binding decision”? 
by the Court (italies by authors). 

There is further to be established a fifteen-member World Equity 
Tribunal, to which may be referred disputes involving ‘‘questions which 
cannot be satisfactorily decided upon the basis of applicable legal prin- 
ciples,’’ for recommendations back to the Assembly as to resolution of 
the disputes. If a recommendation has been made by at least a two-thirds 
vote of the Tribunal, and is approved by three-fourths of the entire 
Assembly (including two-thirds of the larger nations), it becomes binding 
and enforceable. 

The members of both the International Court of Justice and of the 
World Equity Tribunal are to be appointed for life. 

In addition to these tribunals, there is also to be established a World 
Conciliation Board to serve in endeavoring to effect settlement of disputes 
involving non-legal questions, but without authority to render binding 
decisions; and if no agreement or settlement of such a dispute before the 
Board has been reached within six months, the Assembly ‘‘may, by a three- 
fifths vote of all the representatives then in office . . . refer such non-legal 
questions to the World Equity Tribunal.’’ Legal questions arising in 
‘non-legal’? matters pending before the World Equity Tribunal would 
be submitted to the International Court of Justice for adjudication. 

Provision is made for a system of twenty to forty ‘‘Regional Courts of 
the United Nations,’’ each to be composed of three to nine judges, also 
appointed for life. They would have extensive original jurisdiction, in- 
eluding, for instance, issuance of orders authorizing disarmament inspec- 
tions, expropriation proceedings, proceedings for the sequestration of prop- 
erty within any country by marshals of the court, and, notably, over ‘‘the 
trial of individuals and private organizations accused of offenses against 
the revised Charter or any law or regulation enacted thereunder.” 

Every Member nation of the United Nations would be given the right 
to contest the validity of any of ‘‘the laws and regulations enacted by the 
General Assembly’’ before the International Court of Justice, but, pending 
decision, such law or regulation would ‘‘nevertheless be carried out unless 
the Assembly or the Court shall make an order permitting noncompliance, 
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in whole or in part, during the Court’s consideration of the appeal.” 
Finally, the International Court of Justice would generally have appellate 
jurisdiction over decisions and orders of the proposed regional courts. 

Elaborate, if somewhat puzzling, provisions are made, under the authors’ 
plans, for financing the revised and expanded United Nations. Under both 
the original plan as outlined in the earlier editions of the book and reite- 
rated in the current edition, and under the alternative plan which is de- 
tailed for the first time in the third edition, ‘‘the formula for the apportion- 
ment of the total budget would be based on the ability to pay of the 
people of the member Nations.’’ The authors’ new ‘‘alternative model,” 
as outlined, would apparently ~equire financing at nearly twice the cost 
of the entire United Nations as revised to encompass the same agencies, 
and to achieve the same ends, under the original plan.. The budgets 
would be met by providing ‘‘that each Member Nation would assign in 
advance to the United Nations all or part of certain taxes designated by 
it and assessed under its laws ... these taxes to be paid directly to a 
fiscal office of the United Nations in each Member Nation.’ Under this 
system, for instance, ‘‘the United States would, by Congressional action, 
provide that . . . each individual and corporate income taxpayer shall 
pay to the United Nations one fifth of his or its liability, the other four 
fifths to be paid in the usual way into the treasury of the United States.’’® 
Apparently, under the new ‘‘alternative model’’ as described in the 
third edition, the enormously increased budget of the World Disarmament 
and World Development Organization, financed through direct payments 
by the taxpayers of each country to the United Nations, would be in 
addition to the budget of the existing United Nations, met with contribu- 
tions by the member governments as such. 

It may fairly be said in sum, as already suggested above, that both the 
original and alternative plans presented by the authors in this latest 
edition of their book simply provide for a world government patterned 
along the lines of a single local national regime. Reviewing the original 
work, Henry Bancroft, Secretary of the New York Times, concluded that 
“no reviewer of this book can complete his study of it without asking 
the question whether the approach to a new system of law and world 


ë In a 1966 Addendum, in their tkird edition, to the 1960 Foreword of their second 
edition, the authors call attention ‘'to changes required by the separate structure of 
the proposed new organization . . . which would apply also to a revised Charter... 
resulting from further reflection and many comments and eriticisms,’’ including ‘‘an 
increase in the proposed annual budget from two per cent... to three per cent?’ 
of the sum of the estimated gross national products of all the Members. It may well 
be that the authors intended that the increased budget should apply to either plan. 
This may also apply to ‘‘changes relating to the length of the disarmament period’’ 
noted above (note 2); but the increase in the budget of the new Organization would 
apparently still be over and above the budget of the existing United Nations as sug- 
gested hereunder. 

6 Under the assumed budget for 1980, for which the example is given, ‘‘the quota 
of the United States’? would be ‘‘approximately 34 per cent’’ of the total for the 
United Nations. 
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organization designed to spring full-panoplied into existence is giving 
adequate consideration to the realities.”’?* Nothing proposed in the third 
edition of World Peace Through World Law would seem to warrant any 
need for a change in that appraisal of the original book. 


EprerHarD P. DreutscH 

Chairman, American Bar Association 
Committee on Peace and Law Through 
United Nations 


BRIEFER NOTICES 


The Case Law of the International Court. Vol. IV, 1959-1963. In two 
Parts: A and B, in French and English. By Edvard Hambro. (Leyden: 
A. W. Sijthoff, 1966. Vol. IV-A: pp. xxi, 511; Vol. IV-B: pp. 512-1081. 
Index. FI. 95.) This is the first volume in the series, dedicated to Hans 
Kelsen, which contains excerpts from separate and dissenting opinions along 
with excerpts from the pronouncements of the Court. The result is that, 
although it covers only nine judgments, two advisory opinions and one 
order, it became so bulky that it had to be published in two parts. How- 
ever, the utility of the digest is enormously enhanced. For now one can 
study the statements of the Court in the light of the views of individual 
judges. From a purely scholarly standpoint it does not matter whether 
they are a part of a dissenting or separate opinion: the essential point 
is that: on a specific subject, say the nature of a treaty, we can read con- 
secutively the considered thoughts of one or several judges who in turn 
may support their position by reference to writings of scholars or other 
authorities. This infuses the excerpts with a life and sometimes even a 
sense of drama for which legal digests are not commonly known. 

Dr. Hambro in the Preface reminds us again that, like a treaty, a 
judgment or an advisory opinion must be read as a whole. The digest, 
however, is the indispensable guide through a maze of opinions which some- 
times, as in the South West Africa cases, occupy hundreds of pages. Dr. 
Hambro retired from the Court as its Registrar but he continues as one 
of the keenest students of its jurisprudence. 

Bibliography of the International Court of Justice including the Perma- 
nent Court, 1918-1964. Prepared by J. Douma. (Vol. IV—C of the Series, 
The Case Law of the International Court, by Edvard Hambro. Leyden: 
A. W. Sijthoff, 1966. pp. xxi, 387. Indexes. Fl. 40.) This is an im- 
mensely useful work for all students and practitioners of international law. 
The Courts of the League of Nations and of the United Nations oceupy a 
central point in the development of the law. As the number of published 
works (books and articles)——-3572 in all—and the number of authors (their 
names cover 16 pages in the index) indicate, the jurisprudence of both 
Courts has been a most attractive field of research. It is interesting to 
note that, whereas there are only 1335 entries in the list of documents and 
studies relating to the Permanent Court from the beginning in 1918 and 
ending in 1946, there are 2236 entries relating to the International Court 
for the period 1945-1964. The output of judgments and advisory opinions 
of the Permanent Court was larger than that of the present Court, but the 
geographic range and number of writers and works on the present Court 


757 Michigan Law Review 308, 310 (December, 1958). 
1 For the review of the preceding volume see this JOURNAL, Vol. 59, pp. 424-425 
(1965). ' a 
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is substantially larger. This is telling proof of the spread of the science 
of international law to all corners of the world. It is also proof of the 
universality of law as a legal order and a field of study. 

From a technical point of view this volume is a consolidation and en- 
largement of the bibliographies which appeared in the sixteen Annual 
Reports of the Permanent Court and the eighteen Yearbooks of the Inter- 
national Court. There is a detailed Table of Contents and a Subject Index 
(in French and English) and an Index of Authors’ names. Mr. Douma 
is to be congratulated for this great accomplishment and, one might hazard 
the guess, labor of love. 

Leo Gross 


The British Year Book of International Law, 1964. Vol. 40. Edited by 
Sir Humphrey Waldock and R. Y. Jennings. (London, New York, 
Toronto: Oxford University Press, 1966. pp. viii, 443. Index. 90 s.; 
$14.40.) The British Year Book of International Law has accustomed 
international lawyers to receiving contributions of high quality and in- 
terest. The present volume is no exception. Eileen Young has prepared 
a most useful article on ‘‘The Development of the Law of Diplomatic Re- 
lations.” The article by J. Gillis Wetter and Stephen M. Schwebel on 
‘‘Some Little-Known Cases on Concessions” presents summaries of the 
pleadings of counsel as well as of the awards in eleven cases where the 
documents are not easily available. Alona E. Evans presents enlightening 
materials from the archives in her study of ‘‘ Acquisition of Custody over 
the International Fugitive Offender—Alternatives to Extradition: A Sur- 
vey of United States Practice.” J. EH. S. Fawcett carefully examines ‘‘The 
International Monetary Fund and International Law.” Ian Brownlie 
writes on ‘‘The Maintenance of International Peace and Security in Outer 
Space’’; Wilhelm W. Knittel on ‘‘The Temporal Dimension in Conflict of 
Rules’’; M. B. Akehurst on ‘‘Unilateral Amendment of Conditions of Em- 
ployment in International Organizations’’; and Wilfred Jenks, in ‘‘Fischer 
‘Williams—The Practitioner as Reformer,” calls attention to the significant 
contributions he made to international legal craftsmanship. Notes by T. O. 
Elias, on ‘‘The Commission of Mediation, Conciliation and Arbitration 
of the Organization of African Unity,” and by E. J. Cohn, on ‘‘The 
General Motors Case’’ in Germany, summaries of decisions of British 
courts involving questions of international law, and reviews of books com- 
plete this useful volume. 

Hersert W. Briaas 


The Status of Refugees in International Law. Volume I: Refugee 
Character. By Atle Grahl-Madsen. (Leyden: A. W. Sijthoff, 1966. pp. 
‘xxiii, 499. Bibliography. Cases. Index. Fl. 49.50.) This is the first 
volume of a three-volume set, of which volumes two and three are scheduled 
to take up the problems of asylum and protection (Vol. II), and the rights 
accorded to refugees under international instruments (Vol. IIT). 

The international status of refugees has a long history and is due mainly 
to three historical events: the Russian Revolution (Nansen refugees), the 
establishment of the Nazi regime in Germany (racial refugees), and certain 
post-World-War-II developments in some European states. Although the 
1951 Refugee Convention may be considered as incorporating the definitions 
of the previous conventions, the practical value of those instruments is 
negligible. The author has wisely concentrated his commentary mainly, 
if not exclusively, on an analysis of points 6 and 7 of the Annex to 
General Assembly Resolution 428 (V) on the Statute of the Office of the 
U.N. High Commissioner for Refugees, and of Article 1 of the Convention 
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Relating to the Status of Refugees of July 28, 1951, roughly identical 
with the former. The author’s commentary takes recourse, inter alia, 
to the legislative history of the Refugee Convention, the national legisla- 
tion on this subject (not necessarily for the purpose of implementation 
of international obligations), national cases (mostly of countries with large 
numbers of refugees) directly referring to particular elements of the prob- 
lems discussed, as well as to the existing literature. The author demon- 
strates a high degree of Gelehrtenfieiss, a sympathetic understanding of the 
problems involved and an analytical mind able to throw light on some ob- 
scure points. 

The book, apparently written for the layman, contains also discussions of 
some elementary points of international law. The author follows in gen- 
eral the positivist line. In this connection it might have been important 
to indicate that the international law of refugees is neither universal nor 
general, but particular, binding on a small number of states signatories 
of the conventions, practically all of them with traditions of respect for 
international obligations. They constitute an ad hoc community of states 
for the specific purpose of protection of refugees. 

The book is fittingly dedicated to the memory of three great Norwegian 
humanitarians: Fridtjof Nansen, Michael Hansson, and Arnold Restad. 


JacoB ROBINSON 


Die Option der Staatsangehorigkeitt. By Karl Matthias Meessen. 
(Schriften zum Offentlichen Recht, No. 38. Berlin: Duncker & Humblot, 
1966. pp. 123. DM. 19.80.) In this slim volume, the author offers a useful 
survey of post-World-War-IJ international jurisprudence in the matter of 
option of nationality. He describes and analyzes the provisions in the vari- 
ous agreements signed during this period bearing on the future citizenship 
status of the subject individuals, both under normal circumstances of state 
succession (cession, as well as ‘‘de-colonization’’) and in conditions of 
solution through treaty channels of issues of dual citizenship envisaging 
free choice between competing national allegiances by the persons con- 
cerned. Related questions are alsc examined : methods of option, protection 
of the property rights of the designated optants, ete. The study closes with 
a model text of an option convention which incorporates the essay’s major 
conclusions drawn from contemporary legal doctrine and systematized state 
practice in this area. 

As is correctly pointed out, at present the popularity of option tech- 
niques is more or less in a phase of decline, their application is sporadic 
and their practical significance limited, especially when contrasted with the 
situation at the turn of the century and in the wake of the territorial 
adjustments occasioned by the First World War. Nevertheless, the prin- 
ciple does retain a value greater than is generally suspected or recognized, 
and perhaps the chief merit of Dr. Meessen’s monograph lies precisely in 
the fact that it might help revive and stimulate interest in a legal device 
which not so long ago was considered—with good reason, one might add— 
a major contribution to the humanization of international law and diplo- 
matie relations. 

GEORGE QINSBURGS 


Recent Developments in the Law of the Sea and the Japanese-Korean 
Fishery Dispute. By Guenter Weissberg. (The Hague: Martinus Nijhoff, 
1966. pp. xiv, 135. Index. Gld. 17.10; $4.75.) Although the pervading 
theme of this book is to disclose, from an international law standpoint, the 
unsoundness of the arguments advanced by Koreans to justify the Rhee 
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Line, the author in doing this presents a most commendably concise, clear 
and readable review of general world fishery problems concerning freedom 
of the seas. A sketchy coverage of the period from Grotius to the Allied 
occupation of Japan is followed by discussion of the proclamation of Presi- 
dent Syngman Rhee establishing the line that bore his name which, re- 
gardless of diplomatic or historical justification, was an arbitrary assertion 
of control over an extensive high seas area formerly fished by Japanese. 
The various Korean attempts at legal justification are treated seriatim. 

First comes a chapter on continental shelf proclamations commencing 
with the Truman proclamation of 1945 and the Geneva treaty of 1958. 
There follow the Geneva fisheries treaty; breadth of the territorial sea; 
developments subsequent to the Geneva Conferences; agreement between 
Japan and third states; the 1963-1964 negotiations. The conclusion is that 
there is no legal validity to the Korean position and the two nations should 
disregard the line and settle their difficulties. After all this there comes 
a postscript that this has been done. 

The author’s arguments are impressive until he ventures a strained ap- 
plication of the Japanese-U.S.8.R. fishery agreements and omits to point out 
the similarity between the Rhee Line and the arbitrary lines established by 
the U.S.S.R. off Eastern Siberia, when he fails to apply his own quotation 
from Philip C. Jessup relating to appreciation of ‘‘International Realities.’’ 

In view of the apparent skepticism of the author as to the merits of the 
principle of ‘‘abstention,’’ it is interesting to note that a prominent Japa- 
nese is quoted as having recently said ‘‘countries having salmon spawning 
rivers have special rights to the salmon spawned in those rivers even 
when the fish are on the high seas.’’ 

The book contains well-selected references and appendices of pertinent 
documents. 

Epwarp W. ALLEN 


New Dimensions of the United Nations: The Problems of the Neat 
Decade. Edited by Clark M. Hichelberger. ca Dents Report of the 
Commission to Study the Organization of Pea re. Dobbs Ferry, N. Y.; 
Oceana Publicetions, 1966. pp. xiv, 225. Indi. $6.00.) In its Seven- 
teenth Report the Commission to Study the fetganization of Peace has 
continued to discharge with intelligence and vision its self-appointed task 
of calling attention to vital problems that face the world and making 
recommendations as to how these can be more satisfactorily resolved 
through improved world organization. This report consists of a series 
of reasoned recommendations dealing with selected topics, and supporting 
papers which throw further light on the analysis and reasoning which 
have led members of the Commission to their conclusions. The recom- 
mendations relate to six general topics: ‘‘Reconciling Power with the 
Sovereign Equality of States,’’ ‘“Development of the Lawmaking Process,” 
‘Peacekeeping, Peacemaking, Collective Security and Disarmament, a4 
‘Shared Resources of the World Community,” ‘‘Economic, Social and 
Political Development of Underdeveloped Territories,” and «<Safeouard- 
ing an Independent Secretariat.’ Recommendations on the first and 
fourth of these topics are in many respects the most thouglit-provoking. 

Of the supp! ‘emental or supporting papers, that by Professor Urban G. 
Whitaker, Jr., on ‘‘Reconciling Power and Sovereignty” is particularly to 
be commended as a thoughtful and constructive discussion of a difficult 
problem. William R. Roalfe’s paper on ‘‘The Development of the Law- 
making Process’’ suffers from being too comprehensive and unfocused. 
The paper by Christy and Brooks on ‘‘Shared Resources of the World 
Community’’ contains a valuable informed analysis of the resources of the 
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ocean as well as suggestions for the more effective development of these 
resources under international auspices. All in all, the papers make valu- 
able contributions to the elucidation of the problems discussed and of 
methods of more effectively resolving them. 


LELAND M. Gooprice 


Auschwitz. A Report on the Proceedings against Robert Karl Ludwig 
Mulka and Others before the Court at Frankfurt. By Bernd Naumann. 
(Translated by Jean Steinberg. New York, Washington and London: 
Frederick A. Praeger, 1966. pp. xxx, 433. Index. $7.95.) This work 
traces the interrogation of defendants, testimony of witnesses, closing state- 
ment of defendants, verdict and opinion of the court in the major German 
war crimes trial at Frankfurt against leading officials of the Nazi extermi- 
nation camp at Auschwitz. It is a fair and objective account of the pro- 
ceedings and, as such, it constitutes a valuable source of historical in- 
formation. The Introduction by Hannah Arendt is particularly interest- 
ing in view of her familiarity with the war erimes complex and attendance 
at the Hichmann trial in Jerusalem. Her argument, based on Naumann’s 
report, among other sources, is that the defendants at the Frankfurt trial 
were criminals in the ordinary sense rather than ‘‘desk murderers’’ like 
Eichmann. She maintains that ‘‘The clinical normality of the defendants 
notwithstanding, the chief human factor in Auschwitz was sadism, and 
sadism is basically sexual.” Repeatedly she refers to the belief of the 
defendant Baretzki that ‘‘everything could change tomorrow,’’ and that 
most of the defendants did not take a serious attitude toward the trial. 
It is clear that the proceedings at Frankfurt must be understood in the 
context of the system in which the actions that were tried occurred. Miss 
Arendt is right when she questions the continuity of this context which 
made the court assert that the Nazis were guilty under German law— 
from Weimar to Bonn. In that relation she speaks of ‘‘a legally criminal 
system’’ which sanctioned the actions of the defendants in many cases, 
although in some instances their arbitrary cruelty did not even measure 
up to S.S. standards, since they were not at Auschwitz to kill ‘‘for fun.” 
Ths liquidations were supposed to be carried out according to plan. She 
strasses correctly the distinction between individual killings and mass 
murder, the former testifying to the criminal attitude of some defendants 
not. justified even by superior orders. It is incumbent upon the Federal 
Republic of Germany to repudiate not only the individual murders but any 
cortinuity between itself and the regime which represented what Karl 
Jaspers called the ‘‘criminal state’’ (‘‘Verbrecherstaat’’). In that sense, 
the political context in which the crimes oceurred cannot be ignored, both 
from the standpoint of the defense and prosecution. 


Rogsert K. WOETZEL 


Unilateral Denunciation of Treaty Because of Prior Violations of Obliga- 
tions by Other Party. By Bhek Pati Sinha. (The Hague: Martinus 
Nijhoff, 1966. pp. xx, 232. Index. Gld. 27.90.) As the title indicates, 
the objective of this study is to illustrate that under certain circumstances 
unilateral denunciation as a remedy for non-observance of treaties exists 
in international law. Indeed, the author regards this doctrine as an ‘‘im- 
memorial norm of customary international law’’ (p. 214), applicable to 
bilateral, multilateral and even legislative conventions, although on oe 
casion the ‘‘doctrine’’ is merely termed a ‘‘concept’’ within the interna- 
tional legal system. 
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After posing the problem primarily in terms of a series of questions, 
only some of which are subsequently answered, Dr. Sinha sets out to 
prove his thesis. He begins by drawing on the writings of jurists from 
Grotius and Vattel to the 1962 proposals of the American Law Institute, 
which are basically similar to the articles adopted by this association in 
1965, and the 1963 provisional articles of the International Law Commis- 
sion which differ somewhat from the final draft of 1966. The next chapter 
deals with fourteen (only thirteen are reported) judicial decisions in which 
the issue was considered in one form or another, and in the fourth part 
of the book analogies are presented from the world’s legal systems. Most 
of the remainder of the volume is devoted to a review of such practices of 
states and of international organizations as bear on unilateral denunciation. 
Some fifty instances of bilateral and multilateral treaties, ranging from 
the Anglo-American Peace Treaty of 1783 to the Test-Ban Treaty of 1963, 
in which unilateral denunciation has been invoked, threatened or mentioned, 
are examined, as are appropriate debates in the organs of the United 
Nations. Here it should be noted, however, that some of the examples are 
more properly considered within the rebus sic stantibus doctrine or the rule 
of incompatibility of treaty obligations, and that certain of the statements 
more accurately involve suspension rather than denunciation of obliga- 
tions. Interspersed between the first three and last two of the evidentiary 
chapters is a section which analyzes related matters, such as Pacta sunt 
servanda, the unanimity rule, extinctive prescription and severability of 
treaty provisions, topics which would have been better placed elsewhere, 
and in connection with which a number of observations are set forth 
which are rather questionable. In spite of these shortcomings this work 
comprises a useful research tool and the issue discussed is of major import 
in an era in which armistice agreements rather than peace treaties have re- 
sulted in an uneasy calm in different parts of the world. 


GuUENTER WEISSBERG 


Chronology of Legal Acts of Yugoslavia [Pravni Propisi Jugoslavije] 
1941-1944, By Dr. Miodrag Sukijasovié. (Summary in English. Bel- 
grade: Serbian Academy of Sciences and Arts, Section for Social Sciences, 
1966. pp. vi, 88. Index.) On April 6, 1941, Germany invaded Yugo- 
slavia. On April 17, 1941, the Yugoslav Army capitulated to the German 
High Command, but the King of Yugoslavia and his cabinet ministers were 
able to escape io the Near East (first to Jerusalem, then to Cairo) where 
they established a government in exile. Subsequently that government 
moved to London. Meanwhile Yugoslavia was divided among the Axis 
Powers, and parts of Yugoslav territory were administered by Germany, 
Italy, Hungary, Bulgaria, and by puppet governments imposed by the 
occupiers. However, certain portions of Yugoslavia, situated in the center 
of the country end consisting of rugged mountains and forest territory, came 
soon under the control of guerrilla and partisan units. The partisans, 
fighting under Josip Broz-Tito, were quite successful and organized by 
the end of 1942 the Anti-Fascist Council for the Liberation of Yugoslavia, 
a quasi-government of the Communist-controlled liberation movement, 
which by the end of the war became the recognized, legitimate Government 
of Yugoslavia. 

Dr. Sukijasovié takes the position that the legal acts adopted by the 


- 18See also the U. 8. position with regard to the 1954 Geneva accords in Meeker, ‘‘'The 
Legality of United States Participation in the Defense of Viet-Nam,’? 54 Dept. of State 
Bulletin 488, 489 (1966); 60 A.J.I.L. 565, 577 (1966). 
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„Royal Yugoslav Government in exile and by the Anti-Fascist Council. were 
actions of predecessors of the present-day Yugoslav Government and that 
such actions regarding international relations are binding on Yugoslavia. 
However, with respect to the internal legal system, the legal acts of the 
Royal Government in exile became void and are to be considered as a 
nullity because these acts were expressly invalidated by legislation enacted 
after the war by the present Yugoslav Government. In his book, Dr. 
Sukijasovié has published complete listings of all legal acts of the Royal 
Yugoslav Government in exile since its establishment in May, 1941, and of 
all the legal pronouncements and legislative acts cf the Liberation Move- 
ment since its inception in August, 1941. Many enactments have never 
been published before and the material has up to now been hidden in the 
archives or in temporary wartime bulletins, partisan newspapers, circulars, 
ete. | 

Dr. Sukijasovié and the Serbian Academy of Sciences and Arts, in com- 
piling and publishing this material, have done a great service to the 
students of the legal and political history of Yugoslavia. 


Zvonko R. Rope 


Disarmament Inspection under Soviet Law. By Harold J. Berman and 
Peter B. Maggs. (Dobbs Ferry, N. Y.: Oceana Publications, 1967. pp. 
viii, 154, Bibliography. Index. $7.50.) This is a path-breaking study 
intended to complement the work of Louis Henkin and Dennis Aronowitz. 
Although not as detailed, it draws upon the Henkin model and is the first 
examination in any language of some of the questions the Soviet legal 
system: would pose for the implementation of arms control agreements 
entailing adversary, third-party, or international inspection. 

In a brief but meaty forty-eight-page essay the authors, who respectively 
are professors of law at Harvard and the University of Illinois and have 
written extensively on Soviet law, discuss the general characteristics of 
Soviet law relevant to inspection, the privileges and immunities of an 
inspectorate under Soviet law, and the legal problems connected with the 
performance of inspection functions. They conclude that: (1) Soviet 
statutes would require amendment to adequately protect the rights of 
an inspectorate and of Soviet citizens and organizations; (2) the Soviet 
legal system provides a workable framework for international inspection 
and could accommodate needed modifications rather easily; (8) such 
changes could help reinforce political pressures within the U.S.S.R. to 
observe arms control treaty obligations; (4) the existence and continued 
prospect of secret, unpublished legislation in the Soviet Union affords a 
dangerous channel for deception under an arms control agreement that 
must be foreseen and dealt with when inspection arrangements are 
negotiated. 

The balance of the book is comprised of texts of sixteen Soviet norma- 
tive acts, treaties, and international conventions. 

Apart from its unique contribution to our knowledge of Soviet law, 
the book should stimulate much-needed additional research in this im- 
portant and neglected area. It would be illuminating, indeed, to have 
the professional views of Soviet lawyers upon Soviet proposals for dis- 
armament inspection and their import for Soviet law. 


Wurm E. Borie 


. t Louis Henkin, Arms Control and Inspection in American Law (1958), reviewed in 
54 AJLL, 219 (1960); Dennis Aronowitz, Legal Aspects of Arms Control Verification 
in the United States (1965). 
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The Swedish Conflict of Laws. By Hilding Eek. (The Hague: Martinus 
Nijhoff, 1965. pp. xv, 304. Index. Gld. 29.) 

Foreign Trade Monopoly: Private International Law. By F. Mádl. 
(Translated by J. Deesényi. Budapest: Akadémiai Kiadó, 1967. Distrib- 
uted by Kultura. pp. x, 179. $7.00.) Treatises on private international 
law continue +o multiply. Both these books may claim to be pathfinders. 
Eek has presented us with the first text in English on Scandinavian con- 
flicts law, and with an excellent one at that. Of particular value are the 
elaborate sections on the history and sources (Chapter J) as well as the 
specific rules (Chapter IV) of Swedish private international law. The 
author has shown throughout his mastery of foreign legal systems and 
has thus also contributed a great deal to the international discussion of 
the subject with his often original and always sound observations on 
general theory (Chapters II and III). Chapter V on conflicts avoidance 
through international co-operation, party autonomy, and arbitration offers 
a valuable excursus. 

Mádl’s work is a novel venture in several respects. In the first place, 
it is perhaps the first work by a Socialist author making a genuine effort 
to participate in the world community of scholarship without disturbing 
fruitful exchange by political invective. Secondly, by limiting himself 
to an analysis of foreign trade problems of persons (Chapter III), prop- 
erty (Chapters IV, V), and contracts (Chapter VI), while at the same 
time supporting that analysis by a searching discussion of general theory 
(Chapter VII), Mádl has shown the way for conflicts treatises of the 
future. Such treatises may well have to forego the ambition of dealing 
with an independent branch of the law. What with the continuing break- 
down of ‘‘general theory,’’ it will increasingly have to be recognized that 
the principles governing the conflicts treatment. of a suit for the alienation 
of marital affections have little in common with an arbitration of an 
international sale, This unusual and successful attempt by a very young 
man holds great promise in a field in which comprehensive treatises more 
often than not represent the late and final report of an elder statesman. 

One word with a view to the next editions of these outstanding books: 
Eek’s index is compressed in four pages; Mádl has none! 


Apert A. Exrenzweia 


American-Turkish Private International Law. By ‘Tiigrul Ansay. 
(Dobbs Ferry, N. Y.: Oceana Publications, 1966. pp. iv, 108. Index. 
$7.50.) 

American-Argentine Private International Law. By Werner Gold- 
schmidt and José Rodriguez-Novas. (Dobbs Ferry N. Y.: Oceana Publica- 
tions, 1967. pp. 117. Index. $7.50. Parker School of Foreign and Com- 
parative Law, Bilateral Studies:) The main part of Ansay’s book, prob- 
ably unavoidably, is dedicated to matters of public law. The remaining 
23 pages are most valuable toa? -American reader as the first attempt to 
provide at least limited accesso the private law of Turkey, and particularly 
Turkish case law, which is largely unreported. In the Argentine study, 
the efforts of a great continental scholar are combined with those of a 
local expert, resulting in the systematic coverage of Argentine theory and 
practice. Yet, if this book is to be of use to Argentine readers, the editors 
would do well to seeure for the second edition a truly bilateral approach, 
which, preferably with the help of an American collaborator, would 
examine American practice in the light of the American literature of 
the past few decades, which is completely neglected in the present edition. 
Mutatis mutandis and a fortiori this remark applies to Ansay’s book. 
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A final suggestion: the authority of the series might gain from an 
editorial. introduction of those authors who, unlike Werner Goldschmidt, 
have not yet gained international recognition. . 

Apert Å. EHRENZWEIG 


British Honduras. Colonial Dead End, 1859-1900. By Wayne M. Cleg- 
ern. (Baton Rouge: Louisiana State University Press, 1967. pp. viii, 214. 
Index. $4.50.) As a background survey of the development of British 
Honduras from the time of the treaty between Guatemala and Great Britain 
down to the end of the century this is a scholarly study of first rank. 
It sketches the formation of the colony and its development during the 
succeeding decades; and this historical description is followed by an 
analysis of the boundary questions with Guatemala and Mexico, with 
emphasis upon the obligation of Great Britain to build a road from the 
Atlantic Coast to Guatemala City. 

The story is well told: the neglect of the colony by Great Britain, the 
failure of the government to encourage local agriculture and industrial 
development, and in general an administration that was in sharp con- 
trast with the higher standards of the 20th century. The chapter, ‘‘Cen- 
turies’ End,” is depressing. It is to be hoped that in due time Professor 
Clegern will bring the story up to date. The day of colonial government 
is nearing twilight, and British Honduras cannot long hold out. The 
problem is rather one of preparing the colony for independence or per- 
haps for federal union with or incorporation in Guatemala. 


C. Q. Fenwick 


Report of the Special Legal Committee on Civil Liability in the Field 
of Nuclear Energy. (Washington: Pan American Union, 1967. pp. xi, 
166.) This is a highly technical study by the Special Legal Committee 
created by the Inter-American Nuclear Energy Commission to carry out 
one phase of its general task of developing a co-ordinated plan for re- 
search and training in nuclear energy. The objective of the Committee 
was to prepare a draft convention on civil liability for peaceful uses of 
nuclear energy; and in doing so the Committee found it desirable to sub-. 
mit two separate drafts, one restricted to the American states as a regional 
group, and the second supplementary to the Vienna Convention of 1963 
on Civil Liability for Nuclear Damage applicable on a world-wide basis. 
The Report presents and analyzes both drafts and gives as well the 
full text of the Vienna Convention, together with a summary of the 
Paris Convention of 1960 and the Brussels Convention of 1963. An appen- 
dix presents the variations between the draft Inter-American Convention 
and the Vienna Convention. 

While the subject of the Report is thus limited in interest to students 
in the technical field of nuclear energy, it demonstrates in a striking way 
the special objectives of regional action; and the members of the Special 
Legal Committee are to be congratulated on their contribution to the 
regional phases of the subject. It is, indeed, a question of first im- 
portance if we can hold so powerful an instrument within legal bounds. 


C. G. Fenwick 


Anucrio Uruguayo de Derecho Internacional. University of Uruguay, 
Faculty of Law and Social Sciences. (Montevideo: Republica Oriental del 
Uruguay, 1964, 1965, 1966. Vol. II, 1963: pp. 444; Vol. III, 1964: 
pp. 890; Vol. IV, 1965-66: pp. 472.) The continuity and the consistent 
quality of these last three volumes of the Uruguayan International Law 
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Yearbook merits the attention of scholars in this field* In the first 
two volumes reviewed there are the traditional divisions into doctrine, 
case law, documents and bibliography. The most recent volume, on the 
othér hand, is almost entirely devoted to articles by leading authorities 
on the legal problems of Latin American economic integration. It also 
includes one note on the decision of the Uruguayan Supreme Court 
which held that the Court had no jurisdiction over a suit for damages 
brought by an employee against the Latin American Free Trade Associa- 
tion. 

In the earlier volumes articles by Eduardo Jiménez de Aréchaga, 
Manuel Adolfc Vieira and Elias Bluth dealt with other aspects of inter- 
national law; for example, in 1963, they wrote, respectively, on the Cuban 
Missile Crisis, Diplomatic Asylum in Cuba, and the political function of 
the U.N. Secretary General. In 1964, Jiménez de Aréchaga contributed a 
well-documented criticism of the World Court-.decision in the Barcelona 
Traction case; Vieira analyzed voting procedures of LAFTA and the 
problems raised by the provisions of the Treaty of Montevideo; Bluth 
provided a thoughtful comment on the withdrawal of Indonesia from the 
United Nations. 

With this beckground, the current volume not only includes articles by 
the above-mertioned Uruguayan jurists but also an introduction to 
Latin American integracién by F. V. Garcia Amador, the head of the 
Legal Department of the Pan American Union, and relevant contributions 
by Robert Alemann, the Argentine economist who participated in the 
drafting of the Alliance for Progress at Punta del Este in August, 1961; 
by Placido Garcia Reynoso, the leading Mexican authority on economic 
integration of the Hemisphere; as well as perspectives on the European 
experience by Judge Catalano and Professor Constantinesco. 

Daniel Rodriguez Larreta, the renowned Uruguayan diplomat, has pro- 
vided insight into the rôle of the private sector in the official organs of 
LAFTA. Other topics include the problem of countries which are rela- 
tively less developed within the free-trade zone, relations between LAFTA 
and the Alliance for Progress and the evolution of LAFTA towards a 
common market (this last is by Jiménez de Aréchaga, under whose direction 
the Yearbooks have been published). 

Although the quality of the contributions is uneven, this more recent 
Yearbook is of particular value to international lawyers and jurists who 
read Spanish. It is to be hoped that subsequent volumes will continue 
to concentrate on a particular theme; for example, Inter-American Com- 
mercial Arbitration, Responsibility of States or State Succession in the 
Western Hemisphere. 


Wurm S. Barnes 


Modern International Negotiation. Principles and Practice. By Arthur 
Lall. (New York and London: Columbia University Press, 1966. pp. xii, 
404. Index. $8.95.) The author, formerly Ambassador to the United 
Nations and Head of the Indian Delegation, and now Adjunet Professor 
of Government at the Sehool of International Affairs, Columbia University, 
presents in this book an impressive array of insights into the nature 
of modern diplomacy. These insights are derived from, and liberally 
illustrated by references to, negotiations concerning which Professor Lall 
has intimate knowledge, in many cases that of a prominent participant. 
This is, in short, a ‘‘wisdom book,’’ containing the reflections of an ex- 
perienced and intelligent diplomat. 


1See review of first volume (1962) in 57 A.J.I.L. 694 (1963). 
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The method adopted by Professor Lall is to develop in each chapter 
a single point or a cluster of related points, largely by discussing selected 
aspeets of diplomatic episodes, and then to conclude with a succinct 
statement of the ‘‘principle’’ suggested or supported by the. foregoing 
analysis. By combining these chapter-endings, the reader can get the 


essence of what the author has to say about such matters as the cir- - l 


cumstances making for resort to the negotiating table, the factors 
affecting negotiating behavior, and the resources and tactics that bear 
upon the diplomatic outcome. The reader must do this for himself; 
unfortunately, the author presents no final synthesis, no general discus- 
sion of how his various points add up to a significant conclusion. 

Thi§ format is subject to criticism. The scattered references to cases 
tend to be anecdotal and somewhat repetitive, and the book provides neither 
thorough case studies nor a systematic sampling of diplomatic episodes. 
This criticism should be qualified, however, by acknowledgment that 
the author’s purpose is to illustrate his points rather than to illuminate 
the cases or to derive ‘‘scientific findings’’ from a body of data. This 
distilled and ilustrated wisdom of Ambassador-Professor Lall is an 
intellectual commodity of no small value. His observations are presented 
with tentativeness rather than pretension of finality, and they are use- 
fully provocative even when, or, perhaps, especially when, they arouse 
skepticism as to their validity as bases for generalization. 

Professor Lall is keenly aware that this is an age of political negotiation 
rather than of reliance upon judicial determination of issues. He con- 
tributes to the understanding of why this is so and digs into the 
concrete implications of its being so. He offers thoughtful comment on 
the significance of power relations in the determination of the willingness 
of states to negotiate and of their performance in negotiations, while 
noting also the conditions that may strengthen the bargaining position 
of small and weak states. He stresses the rigidifying effects of alliance 
commitments and the backing that allies may provide for weak partners, 
and gives attention to the special problem of negotiation within alliances. 
He cites evidence that states may be influenced to modify their defini- 
tions of: vital national interests, and drives home the point that negotia- 
tion of important issues must be conceived as a protracted process, to be 
carried on with patience and persistence, rather than as a one-stage 
phenomenon. 

This is not the definitive work on modern diplomacy; it does not pur- 
port to'be. It leaves gaps to be filled and questions to be answered; 
but it is a valuable contribution toward understanding of a centrally 
important process in international relations. 

Inis L. CLAUDE, JR. 
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UNITED NATIONS 
REPORT OF THE INTERNATIONAL LAW COMMISSION 


ON THE WORK OF ITS NINETEENTH SESSION, MAY 8-JULY 14, 1967* 
[page 1] CHAPTER I 


ORGANIZATION OF THE SESSION 


1, The International Law Commission, established in pursuance of 
General Assembly Resolution 174 (II) of 21 November 1947 and in ac- 
cordance with its Statute annexed thereto, as subsequently amended, held 
its Nineteenth Session at the United Nations Office at Geneva from 8 May 
to 14 July 1967. The work of the Commission during that session is de- 
scribed in this report. Chapter II of the report, on special missions, 
contains a description of the Commission’s work on that topic, together 
with fifty draft articles and commentaries thereon, as finally approved 
by the Commission. Chapter ITI relates to the organization of the Commis- 
sion’s future work and to a number of administrative and other questions. 


A. MEMBERSHIP AND ATTENDANCE 


2. The Commission consists of the following members: 


Mr. Roberto Aco (Italy) 

Mr. Fernando Asénico (Chile) 

Mr. Gilberto Amapo (Brazil) 

Mr. Milan Barros (Yugoslavia) 

Mr. Mohammed Bernsaour (Algeria) 

Mr. Jorge CastaNepa (Mexico) 

Mr. Erik Castrén (Finland) 

Mr. Abdullah Ex-Erran (United Arab Republic) 
Mr. Taslim O. Extras (Nigeria) 

Mr. Constantin Th. EUSTATHIADES (Greece) 
Mr. Louis Ienacto-Pruvro (Dahomey) 


*U. N. General Assembly, 22nd Bess., Official Records, Supp. No. 9 (A/6709/Rev. 1). 
For reports of the International Law Commission covering its previous sessions, see 
Supplements to this JOURNAL, Vol. 44 (1950), pp. 1, 105; Vol. 45 (1951), p. 103; Vol. 
47 (1953); p. 1; Vol. 48 (1954), p. 1; Vol. 49 (1955), p. 1; and Official Documents, 
Vol. 50 (1956), p. 190; Vol. 51 (1957), p. 154; Vol. 52 (1958), p. 177; Vol. 53 (1959), 
p. 230; Vol. 54 (1960), p. 229; Vol. 55 (1961), p. 223; Vol. 56 (1962), p. 268; Vol. 57 
(1963), p. 190; Vol. 58 (1964), p. 241; Vol. 59 (1965), pp. 208, 434; Vol. 60 (1966), 
p. 155; Vol. 61 (1967), p. 248. 

For convenience of reference to the Report, the page numbers of the U. N. document 
containing; the Report are inserted in italics in brackets at the beginning of each page 
of the original document as here printed. 
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Mr. Eduardo JIMÉNEZ DE Arfcuaga (Uruguay) 

Mr. Richard D. Kearney (United States of America) 

Mr, Nagenpra Snan (India) Š 

Mr. Alfred Ramaneasoavina (Madagascar) 

Mr. Paul Reuter (France) 

Mr. Shabtai Rosewne (Israel) 

Mr. José Maria Rupa (Argentina) 

Mr. Abdul Hakim Taper (Afghanistan) 

Mr, Arnold J. P. Tammes (Netherlands) 

Mr. Senjin Tsurvorxa (Japan) 

Mr. Nikolai UsHaxov (Union of Soviet Socialist Republics) 

Mr. Endre Ustor (Hungary) ; 

Sir Humphrey Wautpockx (United Kingdora of Great Britain and North- 
ern Ireland) 

Mr. Mustafa Kamil Yasseen (Iraq). 





3. Except for Mr. Gilberto Amado, Mr. Taslim O. Elias and Mr. José 
Maria Ruda, who were unable to be present, all members attended the 
Nineteenth Session. 


B. OFFICERS 


4, At its 895th meeting, held on 8 May 1967, the Commission elected 
the following officers: 


Chairman; Sir Humphrey Waldock 

First Vice-Chairman: Mr. José Maria Ruda 
Second Vice-Chairman: Mr. Endre Ustor 
Rapporteur: Mr. Abdullah El-Erian. 


5. At its 908th meeting, held on 26 May 1967, the Commission appointed 
a Drafting Committee composed as follows: 


Chairman: Mr. José Maria Ruda (in whose absence the Committee was 
presided over by Mr. Roberto Ago or Mr. Endre Ustor) 

Members: Mr. Roberto Ago; Mr. Fernando Albénico; Mr. Milan Bartoš; 
Mr. Abdullah El-Hrian ; Mr. Richard D. Kearney; Mr. Alfred Ramangasoa- 
vina; Mr. Paul Reuter; Mr. Shabtai Rosenne; Mr. Nikolai Ushakov; Mr. 
Endre Ustor; and Mr. Mustafa Kamil Yasseen. 


Mr. Albénico was replaced in his absence by Mr. Jorge Castañeda or Mr. 
Jiménez de Aréchaga. 

6. Mr. Constantin A. Stavropoulos, Legal Counsel, attended the 941st 
meeting, held on 14 July 1967, and represented the Secretary-General on 
that oceasion. Mr. Anatoly P. Movchan, Director of the Codification Di- 
vision of the Office of Legal Affairs, represented the Secretary-General at 
the other meetings of the session, and acted as Secretary to the Commission. 


C. AGENDA 


7. The Commission adopted an agenda for the Nineteenth Session, con- 
sisting of the following items: 
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. Special missions 

. Relations between states and inter-governmental organizations 
. State responsibility 

. Succession of states and governments 

. Co-operation with other bodies 

. Organization of future work 

. Date and place of the Twentieth Session 

. Other business 


ONDOR CON eH 


8. In the course of the session, the Commission held forty-seven public 
meetings. In addition, the Drafting Committee held eleven meetings. 
The Commission considered all the items on its agenda except item 2— 
Relations between states and inter-governmental organizations—which it 
was unable to discuss because Mr. Abdullah El-Erian, the Special Rap- 
porteur on that topic, was obliged to leave Geneva. 


[page 2] CHapter IT 


SPECIAL MISSIONS 


A. HISTORICAL BACKGROUND 

9. At its Tenth Session, in 1958, the International Law Commission 
adopted a set of draft articles on diplomatic intercourse and immunities. 
The Commission observed, however, that the draft dealt only with perma- 
nent diplomatic missions. Diplomatie relations between states also as- 
sumed other forms that might be placed under the heading of “ad hoc 
diplomacy,” covering itinerant envoys, diplomatic conferences and special 
missions sent to a state for limited purposes. The Commission considered 
that these forms of diplomacy should also be studied, in order to bring 
out the rules of law governing them, and requested the Special Rapporteur 
to make a study of the question and to submit his report at a future 
session.t The Commission decided at its Eleventh Session (1959) to place 
the question of ad hoc diplomacy as a special topic on the agenda for its 
Twelfth Session (1960). 

10. Mr. A. E. F. Sandström was appointed Special Rapporteur. He 
submitted his report ? to the Twelfth Session, and on the basis of this report 
the Commission took decisions and drew up recommendations on the rules 
concerning special missions. The Commission’s draft was very brief. It 
was based on the idea that the rules on diplomatic intercourse and im- 
munities in general prepared by the Commission should, on the whole, 
be applied to special missions by analogy. The Commission expressed the 
opinion that this brief draft should be referred to the Conference on 
Diplomatie Intercourse and Immunities convened at Vienna in the spring 
of 1961. But it stressed that it had not been able to give this draft the 
thorough study it would normally have done. For that reason, the Com- 
mission regarded its draft as only a preliminary survey, carried out in 

1 Yearbook of the International Law Commission, 1958, Vol. II, p. 89, par. 51. 


2 Yearbook of the International Law Commission, 1960, Vol. II, p. 108. 
8 Ibid., pp. 179 and 180, 
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order to put forward certain ideas and suggestions which should be taken 
into account at the Vienna Conference.* 

11. At its 948rd plenary meeting on 12 December 1960, the General 
Assembly decided, on the recommendation of the Sixth Committee, that 
these draft articles should be referred to the Vienna Conference with the 
recommendation that the Conference should consider them together with 
the draft articles on diplomatie intercourse and immunities.’ The Vienna 
Conference placed this question on its agenda and appointed a special 
Sub-Committee to study it.® 

12. The Sub-Committee noted that the draft articles did little more than 
indicate which of the rules on permanent missions applied to special mis- 
sions and which did not. The Sub-Committee took the view that the draft 
articles were unsuitable for inclusion in the final convention without long 
and detailed study, which could take place only after a set of rules on 
permanent missions had been finally adopted. The Sub-Committee there- 
fore recommended that the Conference should refer this question back to 
the General Assembly so that the Assembly could recommend the Interna- 
tional Law Commission to make a further study of the topic, i.e., to con- 
tinue to study the topic in the light of the Vienna Convention on Diplomatic 
Relations which was then drawn up. At its fourth plenary meeting, on 
10 April 1961, the Conference adopted the Sub-Committee’s recommenda- 
tions.” 

18. Consequently, the matter was again submitted to the General As- 
sembly. On 18 December 1961, the General Assembly, on the recommenda- 
tion of the Sixth Committee, adopted Resolution 1687 (XVI), in which 
it requested the International Law Commission to study the subject further 
and to report thereon to the General Assembly. 

14. In pursuance of that resolution, the question was referred back to 
the International Law Commission, which decided, at its 669th meeting, 
on 27 June 1962, to place it on the agenda for its Fifteenth Session. The 
Commission also requested the Secretariat to prepare a working paper on 
the subject. 

15. During its Fifteenth Session (1963), at the 712th meeting, the Com- 
mission appointed Mr. Milan Bartoš as Special Rapporteur for the topic 
of special missions. 

16. On that occasion, the Commission took the following decision: 


‘‘With regard to the approach to the codification of the topic, the 
Commission decided that the Special Rapporteur should prepare a 
draft of articles. These articles should be based on the provisions of 
the Vienna Convention on Diplomatic Relations, 1961, but the Special 
Rapporteur should keep in mind that special missions are, both by 
virtue of their functions and by their nature, an institution distinct 
from permanent missions. In addition, the Commission thought that 


4Ibid., p. 178. 8 Resolution 1504 (XV). 

8 The Sub-Committee was composed of the representatives of Ecuador, Iraq, Italy, 
Japan, Senegal, the USSR, the United Kingdom, the. United States of America and 
Yugoslavia. 

7 Yearbook of the International Law Commission, 1963, Vol. II, p. 157, pars. 44—45. 
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the time was not yet ripe for deciding whether the draft articles on 
special missions should be in the form of an additional protocol to the 
Vienna Convention, 1961, or should be embodied in a separate conven- 
tion or in any other appropriate form, and that the Commission should 
await the Special Rapporteur’s recommendations on that subject.” 8 


17. In addition, the Commission considered again whether the topic of 
special missions should also cover the status of government delegates to 
congresses and conferences. In this connexion, at its Fifteenth Session, 
the Commission inserted the following paragraph in its annual report to 
the General Assembly : 


‘With regard to the scope of the topic, the members agreed that 
the topic of special missions should also cover itinerant envoys, in ac- 
cordance with its [page 3] decision at its 1960 session. At that ses- 
sion the Commission had also decided * not to deal with the privileges 
and immunities of delegates to congresses and conferences as part 
of the study of special missions, because the topic of diplomatic confer- 
ences was connected with that of relations between States and inter- 
governmental organizations. At the present session, the question was 
raised again, with particular reference to conferences convened by 
States. Most of the members expressed the opinion, however, that for 
the time being the terms of reference of the Special Rapporteur should 
not cover the question of delegates to congresses and conferences.’’ #4 


18. The Special Rapporteur submitted his report,’? which was placed 
on the agenda for the Commission’s Sixteenth Session (1964). 

19. The Commission considered the report twice. First, at the 723rd, 
724th and 725th meetings, it engaged in a general discussion and gave the 
Special Rapporteur general instructions for continuing his study and sub- 
mitting the continuation of his report at the following session. Secondly, 
at the 757th, 758th, 760th-763rd and 768th-770th mectings, it examined a 
number of draft articles and adopted sixteen articles subject to their being 
supplemented, if necessary, during its Seventeenth Session. These articles 
were submitted to the General Assembly and to the governments of Member 
States for information. 

20. Owing to the circumstances prevailing at the time of its regular 
session in 1964, the General Assembly did not discuss the report and 
consequently did not express its opinion to the Commission. Hence, the 
Commission had to resume its work on the topic at the point it had reached 
at its Sixteenth Session in 1964. The Special Rapporteur expressed the 
hope that the reports on this topie submitted at the 1964 and 1965 sessions 
would be consolidated in a single report. 

21. The topie of special missions was placed on the agenda for the first 
part of the Commission’s Seventeenth Session (1965) at which the Special 
Rapporteur submitted his second report.1* The Commission considered 
that report at its 804th-809th, 817th, 819th and 820th meetings. 


8 Ibid., p. 225, par. 64. 

9 Ibid., 1960, Vol. I, 565th meeting, par. 26. 

10 Ibid., par. 25. 11 Ibid., 1963, Vol. II, p. 225, par. 63. 
12 Ibid., 1964, Vol. II, p. 67. 18 Ibid., 1965, Vol. II, p. 109. 
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22. The Commission considered all the articles proposed in the Special 
Rapporteur’s second report. It adopted 28 articles of the draft, which 
follow on from the 16 articles adopted at the Sixteenth Session. The 
Commission requested that the General Assembly should consider all the 
articles adopted at the Sixteenth and the first part of the Seventeenth 
Sessions as a single draft.1* 

23. In preparing the draft articles, the Commission has sought to codify 
the modern rules of international law concerning special missions, and the 
articles formulated by the Commission contain elements of progressive de- 
velopment as well as of codification of the law. 

24. In conformity with Articles 16 and 21 of its Statute, the Commission 
decided to coramunicate its draft articles on special missions to govern- 
ments through the Secretary-General, inviting their comments. The gov- 
ernments were asked to submit their comments by 1 May 1966. 

25. The Commission decided to submit to the General Assembly and to 
the governments of Member States, in addition to the draft articles in 
chapter III, section B, of its report on the work of the first part of its 
Seventeenth Session, certain other decisions, suggestions and observations 
set forth in section C of that chapter, on which the Commission requested 
any comments likely to facilitate its subsequent work on special missions.*® 
In conformity with a decision taken by the Commission, the draft articles 
on special missions were transmitted by the Secretary-General to the gov- 
ernments of Member States for comment. 

26. In 1965, the General Assembly discussed the draft articles at its 
Twentieth Session and, on the proposal of the Sixth Committee, recom- 
mended, in its Resolution 2045 (XX), of 8 December 1965, that the Inter- 
national Law Commission should continue the work of codification and 
progressive development of international law relating to special missions, 
taking into account the views expressed on the draft in the General As- 
sembly and the comments which might be submitted by governments. 

27. At its Highteenth Session (1966), the Special Rapporteur submitted 
a third report 18 to the Commission, which also had before it the comments 
received from governments on the draft articles on special missions." 
However, as it had decided to complete the study of its draft on the law 
of treaties, the Commission was able to devote only a limited amount of 
time to the draft articles on special missions during that session. It did, 


14 Official Records of the General Assembly, Twentieth Session, Supplement No. 9 
(A/6009), Ch. ITI, sec. B. 

15 Draft provisions concerning so-called high-level special missions prepared by the 
Special Rapporteur, but not discussed by the Commission, were annexed to Chapter III 
of the report of the Commission on the work of the first part of its Seventeenth Session 
(Official Records of the General Assembly, Twentieth Session, Supplement No. 9 (A/ 
6009) ). 

16 Yearbook of the International Law Commission, 1966, Vol. II, docs. A/CN.4/189 
and Add.1 and 2. 

17 A/CN.4/188 and Add.1-4. The second part of this document reproduces extracts 
from the summary records of the meetings of the Sixth Committee containing the views 
expressed on the draft articles on special missions. 
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however, consider, at its 877th, 878th and 881st to 883rd meetings, certain 
questions of a general nature affecting special missions, which had arisen 
out of the comments by the governments of Member States and the views 
expressed by their representatives in the Sixth Committee at the Twentieth 
Session of the General Assembly. 

28. The general questions considered by the Commission were: the nature 
of the provisions relating to special missions; the distinction between the 
different kinds of special missions; the question of introducing into the 
draft articles a provision prohibiting discrimination; reciprocity in the 
application of the rules on special missions; the relationship of those rules 
with cther international agreements; the form of the instrument relating 
to special missions; the adoption of the instrument relating to special 
missions; the drafting of a preamble and an introductory article; the 
arrangement of the articles of the draft; and the question of drafting 
provisions concerning the legal status of so-called high-level special 
missions. 

29. The Commission took certain decisions of principle concerning the 
questions mentioned above and [page 4] invited the Special Rapporteur to 
take into consideration in continuing his work, a number of recommenda- 
tions and directives. The report of the Commission on its Eighteenth Ses- 
sion records those recommendations and directives.* Furthermore, as the 
Commission did not have time to consider the comments of governments on 
the draft articles, and as only a small number of governments had communi- 
cated their comments, the Commission asked the Secretary-General again 
to request Member States to forward their comments on the subject be- 
fore 1 March 1967.7° 

30. In 1966, during its Twenty-First Session, the General Assembly 
considered the Commission’s report and certain representatives in the 
Sixth Committee expressed views on the chapter on special missions. 
In its Resolution 2167 (XXI), of 5 December 1966, the General Assembly 
requeszed the International Law Commission to continue its work of eodifi- 
cation and progressive development of the international law relating to 
special missions and to present a final draft on the topic in its report on the 
work of its Nineteenth Session, taking into account the views expressed by 
representatives of Member States at the Twenty-First Session of the Gen- 
eral Assembly and any comments which might be submitted by govern- 
ments. | Ti . 

31. At its Eighteenth Session, the International Law Commission asked 
Mr. Milan Bartoš, the Special Rapporteur, whose term of office as member 
of the Commission was to expire on 31 December 1966, to continue his 
work on the rules concerning special missions if he was re-elected a member 
of the Commission. As he was in fact re-elected by the General Assembly, 
on 10 November 1966, the Special Rapporteur continued his work. 


18 Official Records of the General Assembly, Twenty-first Session, Supplement No. 9 
(A/6309 /Rev.1), Chapter ITI, section II, pars. 57-70. 
19 Ibid., sec. III, par. 71. 
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32. At its Nineteenth Session (1967), the Commission had before it the 
Special Rapporteur’s fourth report ?° and the written comments received 
from governmer-ts in response to the renewed request made at its Eighteenth 
Session.22. At its 897th to 910th and 912th to 927th meetings, the Com- 
mission re-examined the whole draft on the basis of the fourth report 
submitted by the Special Rapporteur, taking into account the written 
comments received from governments and the views expressed in the Sixth 
Committee of the General Assembly. The Commission settled certain 
questions of terminology, revised the draft articles, fixed their order and 
recast the commentaries. It also adopted a draft preamble for a convention 
on special missions, which is annexed to this chapter of the report. When 
it had concluded its work, the Commission adopted the final text in 
English, French and Spanish of its draft articles on special missions, 
which, in conformity with its Statute, it submits to the General Assembly 
in section D of this chapter of its report, together with the recommenda- 
tion in section B below. 


B. RECOMMENDATION OF THE COMMISSION 


33. At the 941st meeting on 14 July 1967, the Commission decided, in 
conformity with Article 23 of its Statute, to recommend to the General 
Assembly that appropriate measures be taken for the conclusion of a 
convention on special missions. 

34. The Commission wishes to refer to the titles given to parts and 
articles of its draft which it considers helpful for an understanding of 
the structure cf the draft and for promoting ease of reference. It ex- 
presses the hope, as it did in regard to its draft articles on consular re- 
lations and on the law of treaties, that these titles, subject to any ap- 
propriate changes, will be retained in any convention which may be con- 
cluded in the future on the basis of the Commission’s draft articles. 


C. RESOLUTION ADOPTED BY THE COMMISSION 


35. The Commission, at its 940th meeting on 13 July 1966, after adopt- 
ing the text of the articles on special missions, unanimously adopted the 
following resolution: 


“The International Law Commission 

“Having adopted the draft articles on special missions, 

Desires to express to the Special Rapporteur, Mr. Milan Bartoš, 
its deep appreciation of the outstanding contribution he has made to 
the treatment of the topic during the past four years by his tireless 
devotion and scholarly research, thus enabling the Commission to 
bring to a successful conclusion the important task of completing, 
with this draft, the work on codification already carried out in con- 
nexion with diplomatic and consular relations.” 


20 A/CN.4/194 and Add.1-6. 

21A/CN.4/193 and Add.1-5. These written comments, together with those previously 
received from governments (A/ON.4/188 and Add.1-—4), are reproduced in the annex to 
this report. [Not printed here.] 
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© .D, DRAFT ARTICLES ON SPECIAL MISSIONS WITH COMMENTARIES 


PART I 
SENDING AND CONDUCT OF SPECIAL MISSIONS 
ARTICLE J] 2? 


Use of terms 

For the purposes of the present articles: 

(a) A “special mission” is a mission of a representative and temporary 
character sent by one state to another state to deal with that state on 
specific questions or to perform in relation to the latter state a specific 
task; 

(b) A “permanent diplomatic mission” is a diplomatic mission sent 
by one state to another state and having the characteristics specified in 
the Vienna Convention on Diplomatic Relations; 

(c) A “consular post” is any consulate-general, consulate, vice-con- 
sulate or consular agency; 

(d) The “head of a special mission” is the person charged by the 
sending state with the duty of acting in that capacity; : 

(e) A “representative of the sending state in the special mission” is 
any person on whom the sending state has conferred that capacity; 

(f) The “members of a special mission” are the head of the special 
mission, the representatives of the sending state in the special mission 
and the members of the staff of the special mission; 

(g) The “members of the staff of the special mission” are the mem- 
bers of the diplomatic staff, the administrative and technical staff and 
the service staff of the special mission; 

[page 5] (h) The “members of the diplomatic staff” are the members 
of the staff of the special mission who have diplomatic status; 

(i) The “members of the administrative and technical staff” are the 
members of the staff of the special mission employed in the administra- 
tive and technical service of the special mission; 

(j) The “members of the service staff” are the members of the staff 
of the special mission employed by it as household workers or for 
similar tasks; 

(k) The “private staff” are persons employed exclusively in the pri- 
vate service of the members of the special mission. 


i 
i 
i 
i 
| 


Commentary 


(1) Following the example of many conventions concluded under the 
auspices of the United Nations, the Commission has specified in Article 1 
of the draft the meaning of the expressions most frequently used in it. 


Sub-paragraph (a) 
(2) Sub-paragraph (a) of Article 1 defines the subject of the draft: 
special, missions. It lays down the necessary minimum conditions which 
22 Proposed by the Special Rapporteur as an introductory article, or Article O, in 


his fourth report (A/CN.4/194, Ch. IT, sec. 15 and A/CN.4/194/Add.2). 
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a mission must fulfil in order to be regarded as a special mission in the 
sense used in the draft. 

(3) Under the terms of sub-paragraph (a) of Article 1, a TRENE mission 
must possess the following characteristics: 


(i) It must be sent by a state to another state. Special missions in the 
sense in which the term is used in the draft cannot be considered 
to inelude missions sent by political movements to establish contact 
with a particular state, or missions sent by states to establish 
contact with a political movement. Consequently, the Commission 
did noż consider that it should deal in its draft with the question 
of missions sent to, or received by, insurgent movements or parties 
to a civil war; 

(ii) It must represent the sending state. In the Commission’s view 
this is an essential distinguishing characteristic of special missions 
in the sense used in the draft, by which a special mission can be 
distinguished from other official missions or visits; 

(iii) It must not have the character of a mission responsible for main- 
taining general diplomatie relations between states and its task 
must be specified. In practice, some special missions are given 
very extensive tasks, including the examination and even the lay- 
ing down of the general lines to be followed in relations between 
the states concerned. But the task of a special mission is specified 
in every case and thereby differs from the functions of a permanent 
diplomatic mission, which acts as general representative of the 
sending state (Article 3, paragraph 1 (a) of the Vienna Conven- 
tion on Diplomatic Relations) ; 

(iv) Unlike a regular diplomatic mission, a special mission must be of a 
temporary nature, which may manifest itself in the assignment 
either of a limited duration or of a specific task. The mission usu- 
ally ends either on the expiry of its term or on the completion of 
its tasx (see Article 20). Consequently, a permanent specialized 
mission which has a specific sphere of competence and may exist 
side by side with the regular permanent diplomatic mission is not 
a special mission and does not possess the characteristics of 
a special mission. Examples of permanent specialized missions are 
permanent missions for assistance or for economic and industrial 
co-operation, immigration missions and trade missions or delega- 
tions of a diplomatic nature. 


Sub-paragraph (b) 


(4) In the absence of a definition of permanent diplomatie missions in 
the 1961 Vienna Convention, sub-paragraph (b) describes them as missions 
sent by one state to another state and having the characteristics specified 
in that convention. 


Sub-paragraph (e) 


(5) Among the conditions laid down in sub-paragraph (a) of Article 1 
which a mission must fulfil in order to be regarded as a special mission is 
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the necessity of representing the sending state. It follows that at least one 
member of every special mission: must be a ‘‘representative of the sending 
state in the special mission,’’ an expression defined in sub-paragraph (e) 
of Article 1. 


Sub-paragraphs (e), (d), (£), (g), (h), (i), (3), and (k) 


(6) Sub-paragraph (c) of Article 1 is drafted in the same terms as 
Article 1 (a) of the Vienna Convention on Consular Relations. Sub-para- 
graphs (d), (f), (g), (A), (4),(j) and (k) are based, with a few changes 
in terminology, on the definitions in sub-paragraphs (a), (b), (ce), (d), 
(f), (g) and (h) of Article 1 of the Vienna Convention on Diplomatic 
Relations. 


ARTICLE 2 23 


Sending of special missions 


A state may, for the performance of a specific task, send a special 
mission to another state with the consent of the latter. 


Commentary 


(1) Article 2 makes it clear that a state is under no obligation to re- 
ceive a special mission from another state unless it has undertaken in ad- 
vance to do so. Here, the draft follows the principle stated in Article 
2 of the Vienna Convention on Diplomatie Relations. 

(2) In practice, there are differences in the form given to the consent 
required for the sending of a mission, according to whether it is a perma- 
nent diplomatic mission or a special mission. For a permanent diplomatic 
mission the consent is formal, whereas for special missions it takes ex- 
tremely diverse forms, ranging from a formal treaty to tacit consent. 


[page 6] ARTICLE 3 ** 


Field of activity of a special mission 


The field of activity of a special mission shall be determined by the 
mutual consent of the sending and the receiving state. 


Commentary 


(1) Article 3 of the Vienna Convention on Diplomatic Relations enumer- 
ates the principal functions of permanent diplomatic missions. In view 
of the diversity of special missions, the Commission did not consider 
it possible to enumerate their functions. It has simply stated in Article 


28 Article 1, paragraph 1, of the draft adopted by the Commission in 1965. This draft 
will be found in the Commission’s report on the work of its Seventeenth Session (Official 
Records of the General Assembly, Twentieth Session, Supplement No. 9, doe. (A/6009) ). 

24 Article 2 of the draft adopted by the Commission in 1965. 
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3 that their field of activity is determined by the mutual consent of the 
sending and the receiving state. This field determined the limits of the 
special mission’s activities, and sometimes also the means it must use to 
perform its task. 

(2) The field of activity of a special mission is sometimes fixed by a 
prior treaty. This is so, for instance, in the case of commissions appointed 
to draw up trading plans for a specific period under a trade treaty. But 
such cases must be regarded as exceptional; for the field of activity is 
usually determined by an informal ad hoc agreement. 

(3) A number of governments raised the question of a possible con- 
flict of competence between a special mission and the permanent diplomatic 
mission of the sending state accredited to the receiving state. The Com- 
mission considered that this was a matter for the sending state, which 
alone was competent to settle such a conflict. 


ARTICLE 4 75 


Sending of the same special mission to two or more states 


A state may send the same special mission to two or more states 
after having consulted all of them beforehand. Any of those states may 
refuse to receive that special mission. 


Commentary 


(1) This article deals with a situation similar to that referred to in 
Article 5 of the Vienna Convention on Diplomatic Relations. 

(2) In 1960, the International Law Commission scarcely considered this 
question, and it has been given scant attention in the literature. At that 
time, the majority of the Commission thought it need not be taken into 
cousideration, for according to Mr. Sandstrém, the first Special Rapporteur, 
it did not arise in practice. In a memorandum, dated 15 June 1960, 
Mr. Jiménez de Aréchaga pointed out, however, that the same special 
mission is quite frequently sent to neighbouring states when there has been 
a change of government in the sending state, or on ceremonial occasions.” 
Subsequent studies of the practice have provided other instances of special 
missions being sent to several states. 

(3) These studies have also brought to light certain special problems 
raised by the sending of special missions to several states. 


(i) The sending of the same special mission, with the same membership 
' and the same task, to several states, which are usually adjacent or 
situated in the same geographical region, has given rise-to certain 
difficulsies in practice. In the case of political missions (for ex- 
ample, goodwill missions), there have been several instances of 


26 Article 5 of the draft adopted by the Commission in 1965. 
26 Yearbook of the International Law Commission, 1960, Vol. II, p. 109, par. 12. 
27 Ibid., p. 116, par. 8. 
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` states refusing to enter into contact with the special mission in 
question because it was also being sent to other states with which 
they did not enjoy good relations. Thus it is not only a question 
, of relations between the sending state and the state receiving the 
' mission, but also of relations between the states to which the special 
mission is being sent. The question that arises in this case is 
mainly a political one; for from the legal standpoint it comes down 
‘to the essential condition that, where special missions are sent, 
. simultaneously or successively, to more than one state, the consent 
' of each of those states is required ; 
(ii) Although the rule is that a special mission is sent separately to 
each of the states with which the sending state wishes to make 
` contact, whether this is done simultaneously or successively, there 
‘are certain exceptions in practice; 
(iii), It sometimes happens in practice that a special mission of the 
kind referred to in paragraph 3 (i) above, which has been accepted 
in principle by all the states concerned, is requested by one of 
these states not to enter into relations with it because of the mis- 
‘sion’s activities during its contacts with the representatives of a 
‘state previously visited. Such a situation arises, in particular, 
when a state learns that a special mission has granted a previously 
visited state certain advantages contrary to its own interests, and 
, consequently takes the view that, the matter to be negotiated having 
‘been prejudged, a visit by the special mission would be pointless. 
' This example shows what awkward situations can arise as a result 
of sending the same special mission to several states. 


(4) The Commission considered that the sending state is required to 
give prior notice to all the states concerned of its intention to send a 
special mission to them. This pricr notice is necessary in order to inform 
the states concerned in good time not only of the task of the mission, but 
also of its itinerary, so that they can decide, in full knowledge of the facts, 
whether they wish to receive the mission and, if so, on what conditions. 


ARTIOLE 5 78 
‘Sending of a joint special mission by two or more states 


Two' or more states may send a joint special mission to another state 
unless that state, which shall be consulted beforehand, objects thereto. 


Commentary 


(1) The draft articles approved by the Commission at its Seventeenth 
Session contained no provision on [page 7] joint special missions. Article 
5 was inserted in the present draft as the result of a proposal made by a 
government, and supported by a number of developing countries which be- 

28 Proposed by the Special Rapporteur as Article 5 bis in his fourth report (A/CN.4/ 
194/Add.1). 


1968] OFFICIAL DOCUMENTS 257 


lieve that the institution of joint missions has certain advantages for them. 

(2) Article 5 is based on the provisions of Article 6 of the Vienna 
Convention on Diplomatic Relations. 

(3) Under the terms of Article 5, states intending to send a joint special 
mission to another state must all consult that state beforehand. It is not 
enough to consult it before sending the mission; the consultation must take 
place sufficiently far in advance to give the future receiving state time to 
object if it so desires. The future receiving state can either refuse out- 
right to receive a joint special mission or object to a particular state 
participating in the mission. 

(4) If the future receiving state agrees to receive the joint special mis- 
sion, the sending states are obliged to appoint the members of the mission 
jointly and to comply with the provisions of Article 8 of this draft con- 
cerning the obligation to inform the receiving state in advance. 

(5) One government proposed that the draft article should also deal 
with joint special missions consisting of representatives of states and 
representatives of international organizations. The Commission took the 
view that that was a matter which belonged essentially to the topic of 
relations between states and inter-governmental organizations and should 
be dealt with in that context. 


ARTICLE 6 2° 


Sending of special missions by two or more states in order to deal 
with a question of common interest 


Two or more states may each send a special mission at the same time 
to another state in order to deal, with the agreement of all of them, 
with a question of common interest. 


Commentary 


(1) There is no provision corresponding to this article in the Vienna 
Convention oxn Diplomatie Relations. 

(2) Cases cecur in practice in which three or more states wish to deal 
jointly with a question of common interest. After choosing the state in 
whose territory the question is to be discussed, each of them sends a special 
mission for that purpose to the chosen state, which thus becomes the re- 
ceiving state. These missions work jointly with the representatives of the 
receiving state. 


ARTICLE 7 2° 


Non-existence of diplomatic or consular relations and non-recognition 


1. The existence of diplomatic or consular relations is not necessary 
for the sending or reception of a special mission. _ 
29 Proposed by the Drafting Committee as Article 5 ter at the Commission’s Nine- 


teenth Session. 
30 Article 1, paragraph 2, of the draft adopted by the Commission in 1965. 
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2, A state may send a special mission to a state, or receive one from 
a state, which it does not recognize. 


Commentary 


(1) The sending and reception of special missions may—and most fre- 
quently does—occur between states which maintain regular diplomatie or 
consular relations with each other, but the existence of such relations is 
not an essential prerequisite. The Commission wishes to stress in this 
connexion that experience shows that special missions can be particularly 
useful where no diplomatic relations exist. 

(2) The question was raised whether special missions can be used be- 
tween states which do not recognize each other. The Commission consid- 
ered that non-recognition was not a bar to the sending of a special mission, 
and it dealt with this point in paragraph 2 of Article 7. The Commissior 
did not, however, decide the question whether the sending or reception of 
a special mission prejudges the solution of the problem of recognition, as 
that problem lies outside the scope of special missions. 


ARTICLE 8 3% 


Appointment of the members of the special mission 


Subject to the provisions of Articles 10 and 12, the sending state may 
freely appoint the members of the special mission after having informed 
the receiving state of its size and of the persons it intends to appoint. 


Commentary 


(1) The Commission has based Article 8 on Article 7 of the Vienna 
Convention on Diplomatie Relations, but there are two important differ- 
ences between these provisions. In the first place, the rule laid down in 
Article 8 applies to all the members of the special mission, including the 
head of the special mission if there is one, whereas Article 4 of the Vienna 
Convention requires the agrément of the receiving state for the appoint- 
ment of the head of a permanent diplomatic mission. Secondly, Article 
8, unlike Article 7 of the Vienna Convention, requires the sending state, 
before appointing the members of the mission, to inform the receiving state 
of the size of the mission and the persons it intends to appoint. 

(2) The Commission notes that, in state practice, consent to the sending 
and receiving of a special mission does not generally imply acceptance 
of its members. Hence, the Commission does not share the view that a 
clause concerning acceptance of the persons forming the special mission 
should be included in the agreement by which the receiving state accepts 
the mission; it considers that consent to receive a special mission and 
acceptance of the persons forming it are two distinct matters. Neverthe- 
less, in order to facilitate friendly relations between states, the Commis- 


31 Article 3 of the draft adopted by the Commission in 1965. 
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sion inserted in Article 8 the obligation to provide prior information, so 
as to give the receiving state an opportunity of raising objections concern- 
ing the identity and the number of the members of the special mission. 

(3) The solution adopted by the Commission, which requires no agrément 
or prior consent for the appointment of the members and staff of the 
special mission, in no way infringes the sovereign rights of the receiving 
state. These rights are fully safeguarded by the opportunity given to 
that state to reise objections, [page 8] after receiving the information pro- 
vided for in Article 8, to the size of the special mission and to the persons 
selected to serve on it. The Commission did not include any express pro- 
vision on the right of the receiving state to raise such objections, for it 
considered tha: this right necessarily derives both from the terms of Article 
8 and from the legal principles underlying the draft articles. The sov- 
ereign rights of the receiving state are further safeguarded by the pro- 
visions of Article 12, under which it may at any time declare that a member 
of a special mission is persona non grata or not acceptable. 

(4) In practice there are several ways in which the receiving state can 
limit the sending state’s freedom of choice. The following examples may 
be quoted: 


(i) The receiving state can refuse an entry visa to a member of a 
special mission ; 
(ii) It can express its wishes with regard to the level of the delegation ; 
(iii) The agreement on the sending and receiving of a special mission 
sometimes specifies the persons who will form it, either by desig- 
nating them by name or, more frequently, by stating the rank 
or qualifications they must have. When the persons composing 
the special mission have been designated by name in the agreement, 
the sending state cannot change the composition of the mission 
without the prior consent of the state to which it is being sent. 
In practice all that is done is to send notice of any proposed 
change in good time and, in the absence of any reply, the other 
party is presumed to have accepted the notice without reservation ; 
(iv) In certain admittedly infrequent cases, the freedom of choice of the 
sending state is expressly limited by a prior agreement between the 
two states, stipulating that the appointment of the members of the 
special mission shall be subject to the consent of the receiving state. 
This practice is primarily followed where important and delicate 
contacts are to be established through the special mission, and in 
particular where it is to be composed of important political per- 
sonages. 


(5) The Commission also took note of the practice whereby certain 
states require prior consent for the appointment of military, naval or air 
attachés to a special mission, by analogy with the final provision of Article 
7 of the Vienna Convention on Diplomatie Relations. The Commissio 
considered, however, that this practice is not a general custom. 
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ARTICLE 9 3? 


Composition of the special mission 


LA special mission consists of one or more representatives of the 
sending state from among whom the sending state may appoint a head. 
It may also include diplomatic staff, administrative and technical staff 
and service staff. 

2. Members of a permanent diplomatic mission accredited to the 
receiving state may be included in the composition of the special mis- 
sion while retaining their privileges and immunities as members of the 
diplomatic mission. 


Commentary 


(1) Paragraph 1 of Article 9 is based on Article 1 of the Vienna Con- 
vention’ on Diplomatie Relations. Paragraph 2 deals with a situation 
which frequently arises in practice in connexion with special missions 
and which has sometimes given rise to difficulties of interpretation. 

(2) Every special mission must include at least one representative of 
the sending state, that is to say, a person to whom that state has assigned 
the task of being its representative in the special mission. If the special 
mission , comprises two or more representatives, the sending state may 
appoint one of them to be head of the mission. The person appointed is 
sometimes called the ‘‘Chairman of the Delegation,” ‘‘First Delegate,” 
or the like. 

(8) In practice, the sending state often appoints a head of the special 
mission and a deputy head. The Commission considers that the compo- 
sition of the special mission and the titles of its members are matters within 
the exclusive competence of the sending state and that they are not gov- 
erned by any international rule unless the parties have agreed on such a 
rule. Consequently, the Commission did not think it necessary to include 
a rule on the subject in Article 9. 

(4) Whether a special mission is composed of a single representative 
or of several representatives, it may be accompanied by whatever staff it 
considers necessary to carry out its task. In referring to such staff, the 
Commission has adopted the terminology used in Article 1 (c) of the 
Vienna Convention on Diplomatic Relations. 

(5) In recent practice sending states have often appointed members 
of their permanent diplomatic mission to the receiving state as members 
of a special mission. The question arose whether these two functions are 
incompatible and whether a member of a diplomatic mission can retain 
the privileges and immunities which that status confers on him while 
serving ‘on a special mission. Opinions differ on this point. After con- 
sidering the matter, the Commission came to the conclusion that the two 
functions are not incompatible and can be performed simultaneously by 


32 Article 6 of the draft adopted by the Commission in 1965. 
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a member of the permanent diplomatie mission without losing the privi- 
leges and immunities he enjoys as such. 

.(6) The problem of limiting the size of the mission, which is dealt with in 
Article 11 of the Vienna Convention on Diplomatic Relations, also arose 
with regard to special missions. In view of the obligation of the sending 
state, under the terms of Article 8, to inform the receiving state in advance 
of the number of persons it intends to appoint to the special mission, the 
Commission decided that there was no need to include in the present draft 
the rules stated in Article 11 of the Vienna Convention. 


ARTICLE 10 3 


Nationality of the members of the special mission 


1. The representatives of the sending state in the special mission and 
the members of its diplomatic staff should in principle be of the national- 
ity of the sending state. 

2. Nationals of the receiving state may not be appointed to a special 
mission except with the consent of that state, which may be withdrawn 
at any time. 

[page 9] 3. The receiving state may reserve the right provided for in 
paragraph 2 with regard to nationals of a third state who are not also 
nationals of the sending state. 


Commentary 


(1) This article corresponds to Article 8 of the Vienna Convention on 
Diplomatic Relations. 

(2) In 1960 the Commission did not consider it necessary to express an 
opinion on the general question whether the rules concerning the nationality 
of diplomatic agents serving on permanent missions also applied to the 
members of special missions. It merely decided that the principle stated 
in Article 7 of its 1958 draft on diplomatic intercourse and immunities * 
does not necessarily apply to the members of special missions.* 

(3) The question which has arisen most frequently in practice is that 
of the employment by the sending state, in its special missions, of nationals 
of the receiving states. Most writers consider that there are no legal 
obstacles to such employment, but stress that the problem has been dealt 
with differently by different countries at various times. The Commission 
took the view that nationals of the receiving state may not be members of a 
special mission without that state’s consent. 

(4) Another question which has arisen in practice is whether the mem- 
bers of a special mission can have the nationality of a third state. In 1960 
the Commission expressed no opinion on this subject. In 1964 it adopted 
a rule for special missions modelled on Article 8, paragraph 3 of the Vienna 

38 Article 14 of the draft adopted by the Commission in 1965. 


34 Yearbook of the International Law Commission, 1958, Vol. II, p. 91. 
35 Ibid., 1960, Vol. II, p. 179, Artiele 2, 
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Convention on Diplomatie Relations. Under this rule the receiving state 
may reserve the right to make its consent a condition for the employment 
in a. special mission of nationals of a third state who are not also nationals 
of the sending state. : 

(5) Several governments asked the Commission to assimilate aliens 
having their permanent residence in the receiving state to nationals of 
that state. The Commission decided that this should only be done so 
far as the system of privileges and immunities is concerned (Article 40). 

(6) The Commission also considered the question of the employment in 
special missions of persons having the status of refugees or stateless per- 
sons. It concluded that, as in cases coming under the two Vienna Con- 
ventions, this matter should be settled according to the relevant rules of 
international law. 

(7) Like the Vienna Convention on Diplomatic Relations, the French 
version of this draft uses the term “‘ressortissant.’’? Several members of 
the Commission criticized this term and stated that they preferred the 
term ‘‘national,’’ which is used in the English and Spanish versions of the 
draft. ` The Commission considered, however, that in this case the termi- 
nology of the Vienna Convention should be retained. 


ARTICLE 11 37 


Notifications 


1. The Ministry of Foreign Affairs, or such other organ of the re- 
ceiving state as may be agreed, shall be notified of: 

(a) The composition of the special mission and any subsequent 
changes therein; 

(b) The arrival and final: departure of members of the mission and 
the termination of their functions with the mission; 

(c) The arrival and final departure of any person accompanying a 
member of the mission; 

(d) The engagement and discharge of persons residing in the re- 
ceiving: state as members of the mission or as private staff; 

(e) The appointment of the head of the special mission or, if there 
is none, of the representative referred to in paragraph 1 of Article 14, 
and of any substitute for them; 

(f) The site of the premises occupied by the special mission and any 
information that may be necessary to identify them. 

2. Whenever possible, notification of arrival and final departure must 
be given in advance. 


Commentary 


` (1) Article 11 is modelled on Article 10 of the Vienna Convention on 
Diplomatic Relations, with the changes required by the particular nature 
of special missions. 


36 Ibid., 1964, Vol. II, p. 224, Article 14, par. 3. 
37 Article 8 of the draft adopted by the Commission in 1965. 
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(2) The question to what extent the sending state is obliged to notify 
the receiving state of the composition of the mission and the arrival and 
departure of its head, its members and its staff, arises with regard to special 
missions just as it does with regard to permanent diplomatic missions. As 
early as 1960, the International Law Commission took the position that in 
this matter the general rules cn notification relating to permanent diplo- 
matic missions are valid for special missions.** 

(3) The notifications referred to in this article should not be confused 
with the prior notice provided for in Article 3. They are usually sent to 
the Ministry of Foreign Affairs of the receiving state. Nevertheless, in 
order to take account of the fact that in several states certain branches of 
foreign relations are handled by departments other than that of foreign 
affairs, the Commission has specified in Article 11 that these notifications 
may be sent to such other organ as may be agreed. 

(4) In manv cases, notice of the departure of the special mission is not 
given, as the members of the mission merely communicate verbally and in- 
formally to the persons with whom they are in contact in the receiving 
state, the date and hour of their departure and the means of transport they 
intend to use. The Commission nevertheless considers that even after the 
special mission has completed its task, official and regular notification of 
the final departure of its members must be given. 

(5) The local recruitment of staff required for special missions is in 
practice limited to the recruitment of auxiliary staff who are not qualified 
diplomats or experts, and persons performing certain strictly technical or 
service duties. A rule frequently observed in practice is that the receiving 
state must ensure the possibility of such recruitment, which is often es- 
sential for the performance of the special mission’s functions. In 1960 
the Commission inclined to the view that this rule conferred a genuine 
privilege on the special mission. In the light of the two Vienna Conven- 
tions, however, [page 10] the Commission changed its opinion and in 1965 
adopted the principle stated in Article 10, paragraph 2 of this draft. It 
accordingly considers that the receiving state is entitled to be informed of 
local recruitment by special missions and that they are obliged to inform it 
regularly of the engagement and discharge of local staff, although all such 
engagements, like the special mission itself, are of limited duration. 


ARTICLE 12 3° 


Persons declared non grata or not acceptable 


1. The receiving state may, at any time and without having to ex- 
plain its decision, notify the sending state that any representative of 
the sending state in the special mission or any member of its diplomatic 
staff is persona non grata or that any other member of the staff of the 
mission is not acceptable. In any such case, the sending state shall, 


38 Yearbook of the International Law Commission, 1960, Vol. II, p. 179, Article 2. 
39 Article 4 of the draft adopted by the Commission in 1965, 
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as appropriate, either recall the person concerned or terminate his 
functions with the mission. A person may be declared mon grata or 
not. acceptable before arriving in the territory of the receiving state. 

' 2. If the sending state refuses or fails within a reasonable period to 
carry out its obligations under paragraph 1 of this article, the re- 
ceiving ‘state may refuse to recognize the person concerned as a mem- 
ber of the special mission. 


Commentary 


(1) The text of Article 12 follows Article 9 of the Vienna Convention 
on Diplomatic Relations. 

(2) Even when the receiving state has raised no objection to the member- 
ship of the special mission, it unquestionably has the right to declare any 
member of the mission persona non grata or not acceptable at any time. 
It is not obliged to state its reasons for this decision. 

(3) It must be added that in fact a person is very seldom declared non 
grata or not acceptable after the receiving state has accepted him, but the 
Commission is convinced that even then, the receiving state is entitled to 
make such a declaration. 

(4) Even apart from such cases, it is rather rare for a member of a 
special mission to be declared persona non grata or not acceptable, for 
special missions are of short duration and generally have a limited field 
of activity; nevertheless several instances have occurred in practice. 

(5) Although the Commission did not find it necessary to mention the 
matter expressly in the text of the article, it considers it advisable to point 
out that, in accordance with a well-established practice, the procedure of 
declaring persons non grata does not apply to such persons as a Head of 
State, Head of Government or Minister for Foreign Affairs, when they 
participate in a special mission. 


ARTICLE 18 4° 


Commencement of the functions of a special mission 


1. The functions of a special mission shall commence as soon as the. 
mission'enters into official contact with the Ministry of Foreign Affairs 
or with such other organ of the receiving state as may be agreed. 

2. The commencement of the functions of a special mission shall not 
depend upon representation of the mission by the permanent diplomatic 
mission of the sending state or upon the submission of letters of credence 
or full powers. 


Commentary 


(2) There are certain rules of international law governing the com- 
mencement of the functions of a permanent diplomatic mission, though the 


t 
40 Article 11 of the draft adopted by the Commission in 1965. 
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matter was not. dealt with in the 1961 Vienna Convention. The Commis- 
sion noted, however, that in practice these rules are not applied to the 
commencement of the functions of special missions. 

(2) In modern practice the functions of a special mission, unlike those 
of a permanent diplomatic mission, commence as soon as it makes official 
contact with a competent organ of the receiving state. This organ is usu- 
ally the Ministry of Foreign Affairs, but the parties may choose another; 
it may, indeed, be necessary to do so if, in the receiving state, certain 
branches of foreign relations are handled by departments other than the 
Ministry of Foreign Affairs. 

(8) The ceremonial reception of a special mission and the ceremony 
of presenting its full powers are no longer considered obligatory in practice. 
It is customary, however, to make an introductory visit or, if the parties 
already know each other, a visit establishing the first contact. The custom 
that the head of the special mission is accompanied on the introductory 
visit by the heed or by some member of the permanent diplomatic mission 
accredited to the receiving state, if he was of lower rank than the head 
of the permanent mission, is obsolescent. 

(4) The problem of the commencement of the functions of a special 
mission is not so important for those members of the mission who are also 
members of the permanent diplomatic mission of the sending state ac- 
credited to the receiving state. They keep their status as members of the 
permanent diplomatic mission for the period during which they are mem- 
bers of the special mission. 

(5) Certain states have sometimes been accused of discriminating be- 
tween the special missions of other states as regards their reception and 
the commencement of their functions. The Commission considers that 
discrimination in this respect would be contrary to the general principles 
governing international relations and would come within the scope of the 
provisions of Article 50 of this draft. 

(6) It should be noted that the commencement of the functions of a 
special mission does not necessarily coincide with the entry into force of 
the régime of privileges and immunities of its members for, so far as the 
receiving state is concerned, this régime enters into force as soon as the 
person. in question arrives in its territory, or, in the case of a person who 
is already therz, as soon as he is appointed to the special mission (Article 
44). 


ARTICLE 14 #4 


Authority to act on behalf of the special mission 


1. The head of the special mission or, if the sending state has not 
appointed a head, one of [page 11] the representatives of the sending 
state designated by the latter, is authorized to act on behalf of the spe- 
cial mission and to address communications to the receiving state. The 


41 Article 7 of the draft adopted by the Commission in 1965, 
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receiving state shall address communications concerning the special mis- 
sion to the head of the mission or, if there is none, to the representative 
referred to above, either direct or through the permanent diplomatic 
mission. 

2. A'member of the special mission may be authorized by the sending 
state, by the head of the special mission or, if there is none, by the 
representative referred to in paragraph 1 above, either to substitute for 
the head of the special mission or for the aforesaid representative, or 
to perform particular acts on behalf of the mission. 

l Commentary 

(1) The text of Article 14 is not derived direct from the Vienna Con- 
vention on Diplomatic Relations, but is based on contemporary inter- 
national practice. 

(2) The main legal question here is that of the rules concerning author- 
ity to act on behalf of the special mission. 

(3) Normally, only the head of a special mission is authorized to act 
on its behalf and to address communications to the receiving state. If 
the sending state does not appoint a head, it designates one of its repre- 
sentatives on the special mission to act on behalf of the mission. The legal 
status of this representative is similar to that of a head of special 
mission. 

(4) In default of a head, or in the absence of the head or of the 
representative designated by the sending state to act on behalf of the 
special mission, a member of the mission may be authorized either to act 
as deputy for the head or representative in question or to perform specified 
acts on' behalf of the mission. The necessary authorization is given by 
the sending state, by the head of the special mission or by the repre- 
sentative designated to act on behalf of the mission. 

(5) In practice, a special mission sometimes arrives in the receiving 
state without its head or a deputy, and contact has to be established and 
business transacted before they arrive. It may also happen that both 
the head and his deputy absent themselves during a special mission. In 
both of these cases, a member of the mission temporarily assumes the 
duties of head of the special mission. Some states assimilate this mem- 
ber to a chargé d’affaires ad interim. But as this practice is not universal, 
the Commission has not adopted any rule on it. 

(6) Even when the head of the special mission or the representative 
designated to act on its behalf are present, one or more members of the 
mission ‘are often authorized to perform certain specified acts on its behalf. 
This is a very common practice, since in most cases special missions divide 
up the work assigned to them among their members. The legal validity 
of acts thus performed depends on the scope of the authority given to 
those who perform them. 

(7) The receiving state addresses communications concerning the spe-. 
cial mission either direct to the head of the mission, or to the representa- 


‘ 
1 
1 
l 
| 
i 
i 
3 
1 
1 
| 
l 


1968] OFFICIAL DOCUMENTS 267 


tive designated to act on-its behalf, or indirectly through the permanent 
diplomatic mission of the sending state accredited to the receiving state. 


ÅRTICLE 15 +42 


Organ of the receiving state with which official business is conducted 


All official business with the receiving state entrusted to the special 
mission by the sending state shall be conducted with or through the 
Ministry of Foreign Affairs or with such other organ of the receiving 
state as may be agreed. 


Commentary 


This article reproduces, with the necessary drafting changes, the pro- 
visions of Article 41, paragraph 2, of the Vienna Convention on Diplomatic 
Relations. The word ‘‘ministry’’ in the expression ‘‘such other ministry 
as may be agreed’’ has, however, been replaced by the word ‘‘organ,’’ in 
order to take account of the practice and laws of a number of states which 
entrust certain branches of their foreign relations to departments other 
than the Ministry of Foreign Affairs, 


ARTICLE 16 4% 


Rules concerning precedence 


1. Where two or more special missions meet on the territory of the 
receiving state or of a third state, precedence among the missions shall 
be determined, in the absence of a special agreement, according to the 
alphabetical order of the nam@s of the states used by the protocol of 
the state on whose territory the missions are meeting. 

2. Precedence among two or more special missions which meet on a 
ceremonial or formal occasion shall be governed by the protocol in force 
in the receiving state. 

3. Precedence among the members of the same special mission shall 
be that which is notified to the receiving state or to the third state on 
whose territory two or more special missions are meeting. 


Commentary — 


(1) The question of precedence arises only when two or more special 
missions are together on the territory of a receiving state or of a third state. 

(2) In relations between a single special mission and the representatives 
of the receiving state there is no question of precedence and the rules of 
courtesy suffice to solve any problems which arise. The Commission has 
therefore not dealt with the matter in its draft articles. 

(8) The Commission considers that it is impossible to take the Vienna 
Convention on Diplomatic Relations as a basis for determining precedence 


42 Article 41 of the draft adopted by the Commission in 1965. 
43 Articles 9 and 10 of the draft adopted by the Commission in 1965. 
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between special missions meeting on the territory of a receiving state or 
of a third state. 

(4) It must not be forgotten that many heads of special missions do 
not have diplomatic rank, although some of them are eminent persons 
such as cabinet ministers, who, under the rules of precedence of their 
own states, rank above ambassadors. In this connexion, the Commission 
considers that it is wrong to maintain that the head of a special mission 
of a diplomatic or political character is always, in practice, a person hold- 
ing diplomatic rank. 

[page 12] (5) The Commission considered that even where heads of mis- 
sion hold diplomatic rank, it would not be right to base the order of prece- 
dence on that rank. It noted in this connexion that in the practice which 
has grown up since the establishment of the United Nations, missions are 
not classified according to the rank of their heads, except in the case of 
ceremonial missions. 

(6) All heads of mission, whether or not they hold diplomatic rank and 
whatever their position in the internal hierarchy of their countries, alike 
represent states that are recognized by the United Nations Charter as 
having ‘the right to sovereign equality. In order to ensure respect for 
this right, the Commission decided that, in the absence of a special agree- 
ment, precedence among special missions should be determined by the 
alphabetical order of the names of the sending states. As there is no 
universally recognized alphabetical order, the Commission chose the alpha- 
betical ‘order used by the protocol of the state on whose territory the 
missions meet. 

(7) The Vienna Convention on Diplomatic Relations confines itself to 
provisions concerning permanent diplomatic missions and does not deal 
with missions which meet on ceremonial or formal occasions, although they 
continued to exist in practice even after the establishment of permanent 
resident diplomacy, and still exist today. 

(8) The Commission noted that the customs governing precedence among 
special ‘missions which meet on ceremonial or formal occasions vary from 
state to state. Instead of selecting some of these different customs, the 
Commission adopted the rule, which is everywhere observed in practice, 
that it is for the receiving state to determine precedence among special 
missicus of this kind. 

(9) In 1965, the Commission devoted a separate article (Article 10) 
to precedence among missions which meet on ceremonial or formal 
oceasions. In 1967, it decided that all the provisions of the draft articles 
dealing with precedence should be placed in a single article. 

(10) The Commission did not go into the question of precedence among 
members of the same special mission, for it believes that this is a matter 
for the'sending state alone. In practice, the sending state communicates 
to the receiving state or, where applicable, the third state, a list showing 
the order of precedence of the members of its special mission. 

(11) 'The Commission also believes that there are no rules of law of 
universal application for determining precedence, either among the mem- 
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bers of special missions from different states or between them and the 
members of permanent diplomatic missions or officials of the receiving 
state. 


ARTICLE 17 44 


Seat of the special mission 


1. A special mission shall have its seat in the locality agreed by the 
states concerned. 

2. In the absence of agreement, the special mission shall have its 
seat in the locality where the Ministry of Foreign Affairs of the re- 
ceiving state is situated. 

3. If the special mission’s functions are performed in different local- 
ities, the special mission may have more than one seat; one of such seats 
may be chosen as it principal seat. 


Commentary 


(1) The provisions of this article differ substantially from those of the 
corresponding article (Article 12) of the Vienna Convention on Diplomatic 
Relations. For whereas a permanent diplomatic mission performs its 
essential functions in the capital of the state to which it is accredited, 
a special mission often has to work at some other place and will in many 
eases have its seat there. Furthermore, the work of a special mission 
often obliges it to move frequently or to divide up into groups or sections, 
and it may then have several seais. 

(2) Very little has been written on the question of the seat of a special 
mission, and in 1960 the Commission did not find it necessary to deal with 
the matter. It considered that the rules applicable to permanent missions 
were not relevant to special missions and that no specific rules on the 
subject were needed.‘ Some members of the Commission, however, drew 
attention to the fact that the absence of such rules might encourage 
special missions to choose their seat at will, without consulting the 
receiving state, and to claim the right to open offices in any part of that 
state’s territory. 

(3) Article 17 of this draft provides that a special mission shall have 
its seat in the locality agreed upon by the sending state and the 
receiving state. In practice, this agreement is often verbal and sometimes 
even tacit. The special mission generally establishes its offices near the 
place where it is to perform its functions. If that place is the capital 
of the receiving state and there are regular diplomatic relations between 
the two states, the special mission is usually lodged in the premises of the 
sending state’s permanent diplomatic mission, which, unless otherwise in- 
dictated, thus becomes its official address for notifications. This customary 
practice is not, however, obligatory, and a special mission lodged in the 


44 Article 13 of the draft adopted by the Commission in 1965. 
45 Yearbook af the International Law Commission, 1960, Vol. II, p. 179, Article 2. 
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capital city of the receiving state may have a seat other than the embassy 
of the sending state. . . ; 

(4) If no seat has been agreed upon, the practice of certain receiving 
states is to propose a suitable locality for the seat of the special mission, 
taking account of all the circumstances which may affect the efficiency 
of its work. Opinion is divided on whether the sending state is bound 
to accept the choice of the receiving state. Some have maintained that 
an affirmative reply to this question would conflict with the principle 
of the sovereign equality of states. In 1964, the Commission suggested 
a compromise, namely, that the receiving state should have the right to 
propose: the locality, but that to become effective that choice must be 
approved by the sending state.*° This solution had the disadvantages of 
not specifying what would happen if the sending state refused to accept 
the locality offered by the receiving state. In 1965, the Commission left 
this question in abeyance. 

(5) In 1967, the Commission adopted the solution embodied in Article 
17, paragraph 2. This paragraph establishes the presumption that the 
seat of the special mission will be in the locality where the Ministry of 
Foreign Affairs of the receiving state is situated unless—and until—the 
parties agree otherwise. 

[page 13] (6) The Commission did not draw up any rule for determining 
which should be the main seat when a special mission has more than one 
seat. Usage varies in practice. One opinion expressed was that the main 
seat should always be in the locality in which the Ministry of Foreign 
Affairs of the receiving state is situated, or in some other locality agreed 
upon, and that the other seats are established only to facilitate the 
mission’s work. The Commission preferred to leave it to the parties 
to settle this question by agreement. 


ARTICLE 18 47 


Activities of special missions on the territory of a third state 


1. Special missions from two or more states may meet on the territory 
of a third state only after obtaining the express consent of that state, 
which retains the right to withdraw it. 

2. In giving its consent, the third state may impose conditions which 
shall be observed by the sending states. 

3. The third state shall assume in respect of the sending state the 
rights and obligations of a receiving state only to the extent that it so 
indicates. 


Commentary 


(1) A provision corresponding to this article is to be found, not in the 
Convention on Diplomatic Relations, but in Article 7 of the Convention 


46 Ibid., 1964, Vol. II, p. 223, Article 13. 
aT Article 16 of the draft adopted by the Commission in 1965. 
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on Consular Relations, entitled ‘‘Exercise of consular functions in a third 
state.’’ , f 

(2) The meeting of special missions of different states on the territory 
of a third state is already a long-standing practice and has been useful 
especially in cases of armed conflict between the states concerned. The 
Commission did not consider this practice in 1960 and there is little 
reference to it in the literature. Only a few writers mention it, mainly 
in connexion with eases in which the first contacts have been made through 
the third state. 

(3) No matter whether the third state is asked to mediate, to provide 
its good offices or merely to offer hospitality, it is undoubtedly entitled 
to be informed in advance of the intention to use its territory for a 
meeting of special missions, so that it may object if it sees fit to do so. 
Such a meeting can, indeed, only take place with its consent. Practice 
does not require the consent to be formal, but the Commission took the 
view that, in order to avoid any possibility of misunderstanding, it should 
be express. 

(4) The Commission regards as correct the practice of some third states 
of laying down special conditions which must be satisfied by parties 
sending special missions, in addition to a general obligation to abstain 
from any action harmful to the interests of the third state. 

(5) Contacts between a special mission of one state and the permanent 
diplomatic mission of another state accredited to a third state must be 
assimilated to relations between the special missions of two states on the 
territory of a third state. Such contacts frequently occur in practice and 
some writers describe them as exceptional means of diplomatic communica- 
tion. They are especially useful where states do not maintain diplomatic 
relations or are engaged in armed conflict (for instance, when the pos- 
sibility of an armistice is being explored). 

(6) The third state has the right, at any time and without being obliged 
to give any reason, to withdraw its consent from special missions meeting 
on its territory and to prohibit them from engaging in any activity. In 
such cases, the sending states are obliged to recall their special missions 
immediately, and the missions are required to cease all activities as soon 
as they learn that hospitality has been withdrawn. The exercise of this 
right by the third state does not mean that diplomatic relations with the 
sending states are broken off or that the members of the special missions 
are declared persona non grata; it merely means that the consent pre- 
viously given has been revoked. In 1965, the Commission held that this 
right was clearly established by the term ‘‘consent’’ used in its. draft and 
that it was therefore unnecessary to make an express reference to it. 
In 1967, however, at the request of several governments, the Commission 
specified in tae text of Article 18 of the present draft that the third 
state retains the right to withdraw its consent. 

(7) Several governments wished to know whether the third state should 
be placed on the same footing as a receiving state as regards rights and 
obligations. The Commission has answered this question in paragraph 3 
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of Article 18, which provides that the third state shall assume in respect 
of the sending states the rights and obligations of a receiving state only 
to the extent that it so indicates. 

(8) The Commission believes that, whatever the atiii adopted by 
the third state, the sending states are under an obligation to communicate 
to it all the notifications and all the information which a receiving state 
is entitled to receive, so that it may be kept fully informed of the activities 
of foreign special missions on its territory. 


ARTICLE 19 48 


Right of special missions to use the flag and emblem of the sending state 


1. A special mission shall have the right to use the flag and emblem 
of the sending state on the premises occupied by the mission, and on 
its means of transport when used on official business. 

2. In the exercise of the right accorded by this article, regard shall 
be had to the laws, regulations and usages of the receiving state. 


Commentary 


(1) Paragraph 1 of this article is based on Article 20 of the Vienna 
Convention on Diplomatic Relations and paragraph 2 on Article 29, 
paragraph 3 of the Vienna Convention on Consular Relations. 

(2) There are two differences of substance between paragraph 1 of 
this article and Article 20 of the Vienna Convention on Diplomatic Rela- 
tions: both of them are due to the difference in nature between special 
missions and permanent diplomatic missions. 


(i) The first difference relates to the residence of the head of the spe- 
cial mission. Unlike Article 20 of the Vienna Convention, para- 
graph 1 of this [page 14] article does not confer the right to display 
the flag and emblem of the sending state on the residence. If the 
head of the special mission considers that the task or nature of the 
mission makes it necessary for his residence to display these 
distinguishing signs, he must rely on the courtesy of the receiving 
state ; 

(ii) The second difference relates to the means of transport. Para- 
graph 1 of Article 19 restricts the right to display the flag and 
emblem of the sending state on the mission’s means of transport 
to occasions when the vehicles are being used on official business. 
This restriction is not imposed by the Convention on Diplomatie 
Relations but it is imposed by the Convention on Consular Rela- 
tions. On the other hand, paragraph 1 of Article 19 grants this 
right for all the special mission’s means of transport, not, like 
Article 20 of the Convention on Diplomatic Relations, only for 
that of the head of the mission. The Commission took the view 


48 Article 15 of the draft adopted by the Commission in 1965. 
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that the task of certain special missions, such as those concerned 
with frontier demarcation, might in fact make it necessary for the 
flag and emblem of the sending state to be displayed on all means 
of transport used on official business, irrespective of the rank of 
the member of the mission using it. 


(3) The Commission thought it useful to add to Article 19 a pro- 
vision similar to Article 29, paragraph 3 of the Convention on Consular 
Relations. This paragraph provides that in the exercise of the right to use 
the national flag and coat of arms, regard shall be had to the laws, 
regulations and usages of the receiving state. By including this pro- 
vision, the Commission has sought to give greater flexibility to a rule 
which it should be possible to apply to a very wide variety of special 
missions and to prevent certain abuses, to the danger of which several 
governments have drawn attention. 


ARTICLE 20 4 


End of the functions of a special mission 


1. The functions of a special mission shall come to an end, inter alia, 
upon: 

(a) The agreement of the states concerned; 

(5) The completion of the task of the special mission; 

(c) The expiry of the duration assigned for the special mission, unless 
it is expressly extended; 

(d) Notification by the sending state that it is terminating or re- 
calling the special mission ; 

(e) Notification by the receiving state that it considers the special 
mission terminated. 

2. The severance of diplomatic or consular relations between the send- 
ing state and the receiving state shall not of itself have the effect 
of terminating special missions existing at the time of such severance. 


Commentary 


(1) The Vienna Convention on Diplomatic Relations contains provisions 
relating to the end of the functions of diplomatie agents (Article 48), 
to the breaking off of diplomatic relations and to the recall of permanent 
missions (Article 45). It does not, however, state any rule expressly 
concerning the end of the functions of these missions. 

(2) In 1960, the Commission decided that, in addition to the modes 
of termination of the functions of a diplomatic agent given in Article 41 
of its 1958 draft on diplomatic intercourse and immunities, the functions 
of a special mission come to an end when the tasks entrusted to it have 
been carried out. In 1967 the Commission completed and revised the 
list of reasons for termination of the functions of special missions. 


4 Article 12 and Article 44, par. 2 of the draft adopted by the Commission in 1965. 
50 Yearbook of the International Law Commission, 1960, Vol. II, p. 180, Art. 8, par. 2. 


i 


274 ‘ THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vo]. 62 


(3) The Commission considers that it is for the states concerned to note 
that a special mission has ceased to exist or to decide that it should 
be brought to an end. This decision may be taken by mutual agreement 
or by the unilateral will of one of these states. In the latter case, the 
state which takes the decision unilaterally must notify the other states 
concerned, 

(4) The question was raised whether the expiry of the duration assigned 
for a special mission automatically brought it to an end. This is a ques- 
tion which has caused difficulties in practice and sometimes even disputes, 
certain states having maintained that a special mission continued to 
exist in law as long as it carried on any activity, even after the expiry 
of the duration assigned for it. The Commission recognizes that the 
duration assigned for a special mission may be extended by the mutual 
eonsent of the sending state and the receiving state, but it considers that 
such an extension must be express. 

(5) In the report he submitted in 1960, Mr. Sandstrém, the Special 
Rapporteur at that time, took the view that it was desirable also to 
consider the functions of a special mission ended when the transactions 
which had been its aim had been brought to an end or interrupted." 
Any resumption of the negotiations would then be regarded as the com- 
mencement of the functions of another special mission. Some govern- 
ments and some writers take the same view as Mr. Sandstrém. The 
Commission recognizes that the functions of a special mission are ended, 
for all practical purposes, by the interruption or suspension sine die of 
negotiations and all other activities. It considers, however, that it is 
for the sending state and the receiving state to decide whether they deem 
it necessary in such cases to bring the mission to an end by application 
of the provisions of Article 20, paragraph 1 (d) or (e). 

(6) Article 7 of this draft provides that the existence of diplomatic 
or consular relations is not necessary for the sending or reception of a 
special mission. In consequence, Article 20, paragraph 2 specifies that the 
severance of these relations shall not of itself have the effect of terminat- 
ing special missions existing at the time of such severance. 


PART II 


FACILITIES, PRIVILEGES AND IMMUNITIES 
General considerations 


(1) Before the Second World War, the question whether the facilities, 
privileges and immunities of special missions have a basis in law or 
whether they are accorded merely as a matter of courtesy was [page 15] 
discussed in the literature and raised in practice. Since the War, the view 
that there is a legal basis has prevailed. It is now generally recognized that 
states are under an obligation to accord the facilities, privileges and im- 
munities in question to special missions and their members. Such is also 


i 
51 Ibid., 'p. 113, Article 15. 
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the opinion expressed by the Commission on several occasions between 
1958 and 1965 *? and confirmed by it in 1967. 

(2) In 1958 and in 1960 several members of the Commission held that 
every special mission is entitled to the facilities, privileges and immunities 
accorded to permanent diplomatic missions and, in addition, to any further 
facilities, privileges and immunities necessary for the performance of the 
particular task entrusted to it. 

(3) Other members of the Commission and some governments main- 
tained that, on the contrary, the facilities, privileges and immunities of 
special missions should be less extensive than those accorded to permanent 
diplomatic missions and that they must be limited to what is strictly neces- 
sary for the performance of a special mission’s task. Those who held 
this opinion were opposed to the Commission’s taking the Vienna Conven- 
tion on Diplomatic Relations as the basis for its draft on special missions. 

(4) In 1967, the Commission decided that every special mission should 
be granted everything that is essential for the regular performance of its 
functions, having regard to its nature and task. The Commission concluded 
that under those conditions, there were grounds for granting special mis- 
sions, subject to some restrictions, privileges and immunities similar to 
those accorded to permanent diplomatic missions. 

(5) The Commission accordingly took the Vienna Convention on Diplo- 
matic Relations as the basis for the provisions of its draft relating to 
facilities, privileges and immunities. It has departed from that Convention 
only on particular points for which a different solution was required. 


ARTICLE 21 53 


Status of the Head of State and persons of high rank 


1, The Head of the sending state, when he leads a special mission, 
shall enjoy in the receiving state or in a third state, in addition to 
what is granted by these articles, the facilities, privileges and immun- 
ities accorded by international law to Heads of State on an official visit. 

2. The Head of the Government, the Minister for Foreign Affairs 
and other persons of high rank, when they take part in a special mission 
of the sending state, shall enjoy, in the receiving state or in a third 
state, in addition to what is granted by these articles, the facilities, 
privileges and immunities accorded by international law. 


Commentary 


(1) The Commission considered on several occasions whether there 
should not be a special régime for so-called ‘‘high-level’’ missions, t.e., 


52 See the draft articles adopted by the Commission in 1965, and Yearbook of the 
International Law Commission, 1960, Vol. II, pp. 179 and 180, draft articles on special 
missions; 1963, Vol. II, p. 225, pars. 62-65; 1964, Vol. II, pp. 210 et seq., draft articles 
on special missions. 

53 Proposed as Article 17 quater by the Special Rapporteur in his fourth report 
(A/ON.4/194/Add.2). 
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missions whose members include persons of high rank such as a Head of 
State, a Head of Government or a Minister for Foreign Affairs, After 
a careful study of the matter, the Commission concluded that the rank of 
the head ‘or members of a special mission does not give the mission any 
special status. In international law, however, rank may confer on the 
person holding it exceptional facilities, privileges and immunities which 
he retains on becoming a member of a special mission. 

(2) Consequently, the Commission specified in paragraph 1 of Article 
21 that, when the Head of the sending state leads a special mission, he 
shall enjoy in the receiving state or in a third state all the facilities, 
privileges and immunities accorded by international law to a Head of 
State on an official visit, in addition to those conferred on him by the other 
articles of the draft. 

(8) Paragraph 2 lays down 4 similar rule for occasions when the Head 
of a Government, the Minister for Foreign Affairs or ‘‘other persons of high 
rank’’ lead a special mission or are members of it. The Commission did not 
specify the titles and ranks which these ‘‘other persons’’ must hold in 
order to enjoy additional facilities, privileges and immunities, since such 
titles and ranks would vary from one state to another according to the 
constitutional law and protocol in force. 


ARTICLE 22 54 


General Facilities 


The receiving state shall accord to the special mission the facilities 
required for the performance of its functions, having regard to the na- 
ture and task of the special mission. 


Commentary 

(1) Article 22 is based on Article 25 of the Vienna Convention on 
Diplomatic Relations. 

(2) Article 22 states the receiving state’s obligation to accord to the 
special mission the facilities required for the performance of its functions, 
having regard to its nature and task. The reference in the text of Article 
22 to the nature and task of the mission—a reference which does not appear 
in Article 25 of the Vienna Convention—makes the extent of the sending 
state’s obligation depend on the individual characteristics of special mis- 
sions. ; 

(3) The Commission believes that many of the difficulties which have 
arisen in practice have been due to the tendency of certain special missions 
to consider the receiving state obliged to provide them with all the facilities 
normally: accorded to permanent diplomatic missions. In fact, the re- 
ceiving state cannot be required to provide a special mission with facilities 
which are not in keeping with the characteristics of the mission. 


54 Article 17 of the draft adopted by the Commission in 1965, 
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ARTICLE 23 55 


` Accommodation of the special mission and its members 


‘The receiving state shall assist the special mission if it so requests 
in procuring the necessary premises and obtaining suitable accommoda- 
tion for its members. 


[page 16] Commentary 


(1) This article is based on Article 21 of the Vienna Convention on 
Diplomatie Relations. 

(2) The essential difference between Article 23 of the present draft and 
Article 21 of the Vienna Convention is due to the temporary nature of 
special missions. In view of this temporary nature the Commission 
considered that it is not necessary to grant the sending state—as Article 
21 does in the case of permanent missions—the right to acquire the premises 
necessary for the special mission. It is sufficient for the receiving state to 
assist the special mission to procure the necessary premises by means 
other than acquisition. 

(3) The receiving state must take into account the fact that a special 
mission may be obliged by the nature of its task to have several seats and 
to move quickly as and when necessary. Where this is so, the receiving 
state is obliged to provide the mission and its members with additional 
assistance. 

(4) As Article 23 of the draft expressly provides, the receiving state is 
not required to furnish assistance in obtaining premises and accommoda- 
tion ex officio, but only if the special mission so requests. 

(5) The Commission wishes to make it clear that Article 23 in no way 
obliges the receiving state to defray any of the expenses incurred by a 
special mission for its premises or by its members for their accommodation. 


ARTICLE 24 58 


Exemption of the premises of the special mission from taxation 


1. The sending state and the members of the special mission acting 
on behalf of the mission shall be exempt from all national, regional or 
municipal dues and taxes in respect of the premises occupied by the spe- 
cial mission, other than such as represent payment for specific services 
rendered. 

2. The exemption from taxation referred to in this article shall not 
apply to such dues and taxes payable under the law of the receiving 
state by persons contracting with the sending state or with a member 
of the special mission. 


55 Article 18 of the draft adopted by the Commission in 1965. 
56 Article 23 of the draft adopted by the Commission in 1965. 
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Commentary 


(1) This article reproduces, with the necessary drafting changes, the 
provisions of Article 23 of the Vienna Convention on Diplomatie Relations. 

(2) As the legal content of the two articles is the same, the Commission 
has only|one comment to make on the question of exemption from taxation. 

(3) Article 28 of the Vienna Convention provides that the fees and 
charges levied by a permanent diplomatic mission in the course of its 
official duties shall be exempt from all dues and taxes. The Commission 
considered that such a provision would be superfiuous in the case of special 
missions: because they are not, as a rule, permitted to levy any fees or 
charges on the territory of the receiving state. ‘Consequently, no rule 
corresponding to Article 28 has been included in the draft. 


ARTICLE 25 57 


Inviolability of the premises 


1. The premises of the special mission shall be inviolable. The agents 
of the receiving state may not enter the premises of the special mission, 
except with the consent of the head of the special mission or, if ap- 
propriate, of the head of the permanent diplomatic mission of the send- 
ing state accredited to the receiving state. Such consent may be 
assumed in case of fire or other disaster requiring prompt protective 
action. 

2. The receiving state is under a special duty to take all appropriate 
steps to protect the premises of the special mission against any intrusion 
or damage and to prevent any disturbance of the peace of the mission 
or impairment of its dignity. 

‘3. The premises of the special mission, their furnishings, other prop- 
erty used in the operation of the special mission and its means of trans- 
port shall be immune from search, requisition, attachment or execution. 


Commentary 


(1) The last sentence of paragraph 1 of this article reproduces, with 
the necessary drafting changes, the last sentence of Article 31, paragraph 
2 of the’ Vienna Convention on Consular Relations. The other provisions 
of Article 25 are based on Article 22 of the Vienna Convention on Diplo- 
matic Relations. 

(2) The offices of special missions are quite often established in premises 
which already enjoy the privilege of inviolability. This is so if they are in 
the building occupied by the permanent diplomatie mission of the sending 
state. But if the special mission occupies premises of its own they must, 
of course, enjoy inviolability. 

(3) The Commission discussed the—no doubt rather exceptional—case 
of a dispute between the head of the special mission and the authorities 


57 Article 19 of the draft adopted by the Commission in 1965. 
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of the receiving state concerning access by those authorities to the premises 
of the special mission. Article 25 provides that in such a situation the 
receiving state may apply to the head of the permanent diplomatic mission, 
as the general and political representative of the sending state, for permis- 
sion to enter the premises occupied by. the special mission. 

(4) The last sentence of paragraph 1 of Article 25 provides that the 
necessary consent to enter the premises protected by inviolability may be 
assumed in ease of fire or other disaster requiring prompt protective action. 
The Commission added this provision to the draft on the proposal of certain 
governments, although it was opposed by several members of the Commis- 
sion as they considered that it might lead to abuses. 


ARTICLE 26 58 


Inviolability of archives and documents 


The archives and documents of the special mission shall be inviolable 
at any time and wherever they may be. 


Commentary 


(1) This article is identical with Article 24 of the Vienna Convention 
on Diplomatic Relations. 

[page 17] (2) Because of the controversies which have arisen in practice, 
the Commission considers it necessary to lay particular stress on the in- 
violability of documents carried on the persons or in the baggage of mem- 
bers of a special mission, especially when the mission is travelling or has 
no premises of its own. The inviolability of these documents is clearly 
established by the concluding words of Article 26. 


ARTICLE 27 59 


Freedom of movernent 


Subject to its laws and regulations concerning zones entry into which 
is prohibited or regulated for reasons of national security, the receiving 
state shall ensure to all members of the special mission such freedom of 
movement and travel on its territory as is necessary for the performance 
of the functions of the special mission. 


Commentary 


(1) This article is based on Article 26 of the ‘Vienna Convention on 
Diplomatic Relations. 

(2) The only difference of agin between these two articles is the 
addition to Article 27 of the words ‘‘as is necessary for the performance 
of the functions of the special mission.’’ The Commission wished to take 


58 Article 20 of the draft adopted by the Commission in 1965. 
59 Article 21 of the draft adopted by the Commission in 1965, 
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account of the fact. that, as special missions only have specifie and tem- 
porary tasks, they do not need freedom of movement and travel as wide 
as bet accorded to permanent diplomatie missions. 


' ARTICLE 28 © 


Freedom of communication 


1. The receiving state shall permit and protect free communication on 
the part of the special mission for all official purposes. In communicat- 
ing with the government of the sending state, its diplomatic missions, 
its consular posts and its other special missions, or with sections of the 
same mission, wherever situated, the special mission may employ all 
appropriate means, including couriers and messages in code or cipher. 
However, the special mission may install and use a wireless transmitter 
only with the consent of the receiving state. - 

2. The official correspondence of the special mission shall be inviolable. 
Official correspondence means all correspondence relating to the special 
mission and its functions. 

3, The bag of the special mission shall not be opened or detained. 

4. The packages constituting the bag of the special mission must bear 
visible external marks of their character and may contain only docu- 
ments or articles intended for the official use of the special mission. 

5. The courier of the special mission, who shall be provided with an 
official document indicating his status and the number of packages 
‘constituting the bag, shall be protected by the receiving state in the 
performance of his functions. He shall enjoy personal inviolability and 
shall not be liable to any form of arrest or detention. 

6. The sending state or the special mission may designate couriers 
ad hoc of the special mission. In such cases the provisions of para- 
graph 5!of this article shall also apply, except that the immunities 
therein mentioned shall cease to apply when the courier ad hoc has 
delivered to the consignee the special mission’s bag in his charge. 

7. The bag of the special mission may be entrusted to the captain 
of a ship or of a commercial aircraft scheduled to land at an authorized 
port of entry. He shall be provided with an official document indicat- 
ing the number of packages constituting the bag, but he shall not be 
considered to be a courier of the special mission. By arrangement 
with the appropriate authorities, the special mission may send one of 
its members to take possession of the bag directly and freely from the 
captain of the ship or of the aircraft. 

Commentary 
(1) This article is based on Article 27 of the Vienna Convention on 


Diplomatic Relations. 
i F 
60 Article 22 of the draft adopted by the Commission in 1965. 
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(2) There are two differences of substance between these two articles: 


(i) The words ‘‘[with]its other special missions, or with sections of the 
same mission,” have been added in paragraph 1 of Article 28, be- 
cause a special mission frequently needs to communicate with other 
special missions of the same sending state or with sections of the 
same mission which are elsewhere; 

(ii) Paragraph 7 of Article 28 provides that the bag of the special 
mission may be entrusted not only to the captain of a commercial 
aircraft, as provided for the diplomatic bag, in Article 27 of the 
Convention on Diplomatic Relations, but also to the captain of a 
merchant ship. This additional provision is taken from Article 
35 of the Convention on Consular Relations. 


(8) As to terminology, the Commission had a choice between two sets 
of expressions to designate the bag and courier of a special mission. It 
could have referred to them as ‘‘the diplomatic bag of the special mission’’ 
and ‘‘the diplomatic courier of the special mission’’ or, more simply, as 
‘the bag of the special mission’’ and ‘‘the courier of the special mission. ”? 
The Commission chose the second alternative in order to prevent any 
possibility of confusion with the bag and courier of the permanent diplo- 
matie mission. 

(4) The Commission wishes to stress that by the expression ‘‘diplo- 
matie missions,” used in the second sentence of paragraph 1, it means 
either a permanent diplomatic mission, or a mission to an international 
organization, or a specialized diplomatic mission of a permanent character. 


ARTICLE 29 % 


Personal inviolability 


The persons of the representatives of the sending state in the special 
mission and of the members of its diplomatic staff shall be inviolable. 
They shall not be liable to any form of arrest or detention. The re- 
ceiving state shall treat them with due respect and shall take all 
appropriate steps to prevent any attack on their persons, freedom or 
dignity. 


[page 18] Commentary 


(1) This article reproduces, with the necessary drafting changes, the 
provisions of Article 29 of the Vienna Convention on Diplomatic Relations. 

(2) The Commission considered that, except in certain exceptional situ- 
ations such as that, contemplated in Article 40, personal inviolability should, 
by its very nature, be deemed to be indivisible. The Commission therefore 
decided to follow Article 29 of the Vienna Convention on Diplomatic Rela- 
tions, which makes no distinction between proceedings instituted against a 


61 Article 4 of the draft adopted by the Commission in 1965, 
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person enjoying inviolability on account of acts committed by him in the 
exercise, of his official functions and proceedings instituted against him on 
account of acts committed in his private capacity. 


' i ARTICLE 30 & 


Inviolability of the private accommodation 


1, The private accommodation of the representatives of the sending 
state in the special mission and of the members of its diplomatic staff 
shall enjoy the same inviolability and protection as the premises of the 
special mission. 

2. Their papers, correspondence and, except as provided in paragraph 
4 of Article 31, their property, shall likewise enjoy inviolability. 


Commentary 


(1) This article reproduces, without any change of substance, the pro- 
visions of Article 30 of the Vienna Convention on Diplomatic Relations. 

(2) As regards drafting, in view of the temporary character of special 
missions, the Commission has replaced the word ‘‘residence,’’ used in 
Article 80 of the Vienna Convention, by the word ‘‘accommodation.’’ 

(3) Draft Article 30 makes no distinction as to the nature of the private 
accommodation. It applies equally to rooms in hotels and rooms in other 
buildings open to the public, to private houses and to rented apartments. 
The Commission considers it necessary to emphasize this point because 
receiving states have sometimes claimed that persons living in a hotel 
or in some other building open to the public are not entitled to invoke the 
inviolability of private accommodation. 


ARTICLE 3] 


Immunity from jurisdiction 


1. The representatives of the sending state in the special mission and 
the members of its diplomatic staff shall enjoy immunity from the 
criminal jurisdiction of the receiving state. 

2. They shall also enjoy immunity from the civil and administrative 
jurisdiction of the receiving state, except in the case of: 

(a) A real action relating to private immovable property situated in 
the territory of the receiving state, unless the person in question holds 
it on behalf of the sending state for the purposes of the mission; 

(b) An action relating to succession in which the person in question 
is involved as executor, administrator, heir or legatee as a private person 
and not:on behalf of the sending state; 


62 Artide 25 of the draft adopted by the Commission in 1965. 
es Article 26 of the draft adopted by the Commission in 1965. 
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(c) An action relating to any professional or commercial activity 
exercised by.the person in Aaessen: in the Eeceivane state outside his 
official functions; 

(d) An action for damages arising out of an accident caused by a 
vehicle used outside the official functions of the person in question. 

3. The representatives of the sending state in the special mission and 
the members of its diplomatic staff are not obliged to give evidence as 
witnesses. 

4. No measures of execution may be taken in respect of a representa- 
tive of the sending state in the special mission or a member of its 
diplomatic staff except in the cases coming under sub-paragraphs (a), 
(b), (c) and (d) of paragraph 2 of this article, and provided that the 
measures concerned can be taken without infringine the inviolability of 
his person or his accommodation. 

5. The immunity from jurisdiction of the representatives of the 
sending state in the special mission and of the members of its diplomatic 
staff does not exempt them from the jurisdiction of the sending state. 


Commentary 


(1) This article is based on Article 31 of the Vienna Convention on 
Diplomatic Relations. 

(2) During the discussion in the Commission, several members main- 
tained that, in the case of special missions, immunity from civil and ad- 
ministrative jurisdiction should be limited to acts performed in the exercise 
of official functions. The Commission decided, however, to follow the 
Vienna Convention on Diplomatic Relations in this matter with one excep- 
tion, which is provided for in paragraph 2(d) of Article 31 of this draft. 

(3) The provisions of paragraph 2(d@), which do not appear in Article 
31 of the Vienna Convention, were included in the draft at the request of 
several governments. Their effect is to except from immunity from civil 
and administrative jurisdiction any action for damages arising out of an 
accident caused by a vehicle used cutside official functions. 


ARTICLE 32 64t 


Exemption from social security legislation 


1. Subject to the provisions of paragraph 3 of this article, representa- 
tives of the sending state in the special mission and members of its 
diplomatic staff shall with respect to services rendered for the sending 
state be exempt from social security provisions which may be in force 
in the receiving state. 

2. The exemption provided for in paragraph 1 of this article shall also 
apply to persons who are in the sole private employ of a representative 
of the sending state in the special mission or of 'a member of its diplo- 
matic staff, on condition: 


64 Article 28 of the draft adopted by the Commission in 1965. 
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(a) That such employed persons are not nationals of or permanently 
resident in the receiving state; and 

[page 19] (b) That they are covered by the social security provisions 
which may be in force in the sending state or a third state. 

3. Representatives of the sending state in the special mission and 
members of its diplomatic staff who employ persons to whom the 
exemption provided for in paragraph 2 of this article does not apply 
shall observe the obligations which the social security provisions of the 
receiving state impose upon employers. 

4. The exemption provided for in paragraphs 1 and 2 of this article 
does not exclude voluntary participation in the social security system of 
the receiving state where such participation is permitted by that state. 

5. The provisions of the present article do not affect bilateral and 
multilateral agreements on social security which have been previously 
concluded and do not preclude the subsequent conclusion of such agree- 
ments. 


Commentary 


(1) This article is based on Article 33 of the Vienna Convention on 
Diplomatic Relations. 

(2) As regards terminology, the Commission decided to substitute the 
expression ‘‘persons who are in the sole private employ’’ for the expression 
“private servants,’’ which is used in Article 33 of the Vienna Convention. 
Article’ 32 of the draft applies not only to servants in the strict sense of the 
term, but also to other persons in the private employ of members of the 
special mission such as children’s tutors and nurses. 


ARTICLE 33 % 


! Exemption from dues and taxes 

The ‘representatives of the sending state in the special mission and 
the members of its diplomatic staff shall be exempt from all dues and 
taxes, personal or real, national, regional or municipal, except: 

(a) Indirect taxes of a kind which are normally incorporated in the 
price of goods or services; 

(b) Dues and taxes on private immovable property situated in the 
receiving state, unless the person concerned holds it on behalf of the 
sending state for the purposes of the mission; 

(c) Estate, succession or inheritance duties levied by the receiving 
state, subject to the provisions of Article 45; 

(d) Dues and taxes on private income having its source in the re- 
ceiving state and capital taxes on investments made in commercial 
undertakings in the receiving state; 

(e) Charges levied for specific services rendered ; 


| 
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(f) Registration, court or record fees, mortgage dues and stamp duty, 
with respect to immovable property, subject to the provisions of Article 
24. 


Commentary 


(1) This article reproduces, without any substantive change, the pro- 
visions of Article 34 of the Vienna Convention on Diplomatic Relations. ` 

(2) In their comments, some governments held that the Commission 
should adopt, in its draft on special missions, rules on tax exemption less 
liberal than those laid down for permanent diplomatic missions in Article 
34 of the Vienna Convention. The Special Rapporteur himself considered 
that the tax exemption granted to representatives of the sending state in a 
special mission and to members of the diplomatic staff of the mission should 
apply only to salaries and emoluments received in respect of functions 
performed in the mission. After studying the question thoroughly, how- 
ever, the Commission decided to place special missions on the same footing 
as permanent diplomatic missions in this respect. 


ARTICLE 84 6 


Exemption from personal services 


The receiving state shall exempt the representatives of the sending 
state in the special mission and the members of its diplomatic staff 
from all personal services, from all public service of any kind whatsoever, 
and from military obligations such as those connected with requisition- 
ing, military contributions and billeting. 


Commentary 


The provisions of this article are identical in substance with those of 
Article 35 of the Vienna Convention on Diplomatic Relations. The Com- 
mission considers that they call for no comment. 


ARTICLE 35 & 


Exemption from customs duties and inspection 


1. Within the limits of such laws and regulations as it may adopt, 
the receiving state shall permit entry of and grant exemption from all 
customs duties, taxes, and related charges other than charges for stor- 
age, cartage and similar services, on: 

(a) Articles for the official use of the special mission; 

(6) Articles for the personal use of the representatives of the sending 
state in the special mission and the members of its diplomatic staff or 
of their family who accompany them. . 


66 Article 30 of the draft adopted by the Commission in 1965. 
67 Article 31 of the draft adopted by the Commission in 1965. 
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2.-The personal baggage of the representatives of the sending state 
in the special mission and of the members of its diplomatic staff shall 
be exempt from inspection, unless there are serious grounds for pre- 
suming ! ‘that it contains articles not covered by the exemptions men- 
tioned in paragraph 1 of this article, or articles the import or export of 
which is prohibited by the law or controlled by the quarantine regula- 
tions of the receiving state. Such inspection shall be conducted only 
in the presence of the person concerned, or of his authorized representa- 
tives. 


Commentary 


(1) This article is based on Article 86 of the Vienna Convention on 
Diplomatic Relations. 

[page 20] (2) In paragraph 1(b), the Commission has used the expres- 
sion: ‘‘ [members of their family] who accompany them”’ instead of the cor- 
responding expression in Article 36 of the Vienna Convention: ‘‘[mem- 
bers of his family] forming part of his household.’’ It considered that, 
in view of the characteristics of special missions, it should be possible 
for members to be accompanied by persons of their family who do not 
normally form part of their household. 

(3) The Commission did not insert in paragraph 1(b) a clause corre- 
sponding to that in Article 36 of the Vienna Convention, which specifies 
that exemption from customs duties covers articles intended for the estab- 
lishment of a diplomatie agent. Such a clause would hardly be justified 
in a draft dealing with special missions, whose members generally spend 
too short a time in the receiving state to warrant establishment. 

(4) In practice, special missions have sometimes claimed, for themselves 
or for their members, exemption from the payment of customs duties on 
consumer goods such as alcoholic beverages and cigarettes. Several gov- 
ernments asked the Commission expressly to exclude such goods from the 
scope of Article 35. The Commission noted, however, that these goods are 
subject to complicated customs regulations which vary from state to state 
and that there does not appear to be any universal legal rule on the subject. 
It therefore refrained from dealing with the matter in the text of Article 
35, as it considered that the reservation at the beginning of the article gives 
the receiving state enough latitude for a solution taking into account both 
its own'interests and the nature of the special mission concerned. 


ARTICLE 86 % 


Administrative and technical staff 


Members of the administrative and technical staff of the special 
mission shall enjoy the privileges and immunities specified in Articles 29 


t 
68 Article 32 of the draft adopted by the Commission in 1965. 
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to 34, except that the immunity from civil and administrative jurisdiction 
of the receiving state specified in paragraph 2 of Article 31 shall not 
extend to acts performed outside the course of their duties. They shall 
also enjoy the privileges mentioned in paragraph 1 of Article 35 in 
respect of articles imported at the time of their first entry into the re- 
ceiving state. 


Commentary 


(1) With three exceptions, this article reproduces the provisions of 
Article 37, paragraph 2 of the Vienna Convention on Diplomatic Relations, 
with the necessary drafting changes. 

(2) The first exception relates. to the clause concerning members of the 
families of administrative and technical staff in Article 37, paragraph 2 
of the Vienna Convention. This clause was omitted from Article 36 of the 
draft because the Commission has devoted a separate article to members of 
the family (Article 39). 

(3) The second exception relates to the clause in Article 37, paragraph 
2 of the Vienna Convention, excluding from the scope of that article per- 
sons who are nationals of or permanently resident in the receiving state. 
Here, too, no corresponding clause has been inserted in Article 36 of the 
draft, because the Commission has devoted a separate article to persons 
who are nationals of or permanently resident in the receiving state (Article 
40). 

(4) The third exception relates to the expression ‘‘articles imported at 
the time of first installation,” which appears at the end of Article 37, 
paragraph 2, of the Vienna Convention. For the reasons stated in the 
commentary on Article 35, the Commission has replaced this expression 
by the words ‘‘articles imported at the time of their first entry into the 
receiving state.” 


ARTICLE 37 °° 


Members of the service staff 


Members of the service staff of the special mission shall enjoy im- 
munity from the jurisdiction of the receiving state in respect of acts 
performed in the course of their duties, exemption from dues and taxes 
on the emoluments they receive by reason of their employment, and 
exemption from social security legislation as provided in Article 32. 


Commentary 


This article reproduces, with the necessary drafting changes, the pro- 
visions of Article 37, paragraph 3 of the Vienna Convention on Diplomatic 
Relations, except for the clause excluding persons who are nationals of or 
permanently resident in the receiving state. The reasons for the omission 
of this clause are explained in the commentary on Article 36. 


69 Article 33 of the draft adopted by the Commission in 1965. 
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ARTICLE 38 °° 


Private staff 


Private staff of the members of the special mission shall be exempt 
from dues and taxes on the emoluments they receive by reason of their 
employment. In all other respects, they may enjoy privileges and 
immunities only to the extent admitted by the receiving state. How- 
ever, the receiving state must exercise its jurisdiction over those persons 
in such a manner as not to interfere unduly with the performance of 
the functions of the special mission. 

| Commentary 

(1) With two exceptions, this article reproduces, with the necessary 
drafting changes, the provisions of Article 37, paragraph 4 of the Vienna 
Convention on Diplomatic Relations. 

(2) The first exception relates to the expression ‘‘private servants,’’ for 
which the Commission has substituted the expression ‘‘private staff,” for 
the reasons stated in the commentary on Article 32 of this draft. 

(8) The second exception is the omission, for the reasons stated in the 
commentary on Article 36, of the clause excluding persons who are na- 
tionals .of or permanently resident in the receiving state. 


ARTICLE 39 7 


Members of the family 


1. The members of the families of representatives of the sending 
state in the special mission [page 21] and of members of its diplomatic 
staff shall, if they are not nationals of or permanently resident in the 
receiving state, enjoy the privileges and immunities specified in Articles 
29 to 35. 

2. Members of the families of the administrative and technical staff 
of the special mission shall, if they are not nationals of or permanently 
resident in the receiving state, enjoy the privileges and immunities 
specified in Article 36. , 


Commentary 


As stated above, the Commission wished to place together in a separate 
article, in so far as that was possible, the provisions of the draft relating 
to members of the family. Article 39 accordingly reproduces, with the 
necessary drafting changes, the appropriate provisions of Article 37, para- 
graphs :1 and 2 of the Vienna Convention on Diplomatic Relations. The 
omission of the expression ‘‘forming part of his household”’ is explained 
in the commentary on Article 35. . 


70 Article 34 of the draft adopted by the Commission in 1965. 
71 Article 35 of the draft adopted by the Commission in 1965. 
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ARTICLE 40 7? 


‘Nationals of the receiving state and persons permanently © 
tesident in the recetving state 


1, Except in so far as additional privileges and immunities may be 
granted by the receiving state, the representatives of the sending state 
in the special mission and the members of its diplomatic staff who are 
nationals of or permanently resident in that state shall enjoy immunity 
from jurisdiction and inviolability only in respect of official acts per- 
formed in the exercise of their functions. 

2. Other members of the special mission and private staff who are 
nationals of or permanently resident in the receiving state shall enjoy 
privileges and immunities only to the extent granted to them by the 
receiving state. However, the receiving state must exercise its juris- 
diction over those persons in such a manner as not to interfere unduly 
with the performance of the functions of the special mission. 


Commentary 


(1) This article reproduces, with the necessary drafting changes, Article 
38 of the Vienna Convention on Diplomatic Relations. Here, too, the ex- 
pression ‘‘private servants’’ has been replaced by ‘‘private staff.’’ 

-(2) Although the Commission considers that, in principle, personal in- 
violability shculd be indivisible, it has inserted in Article 40 of its draft a 
clause correspondnig to that in Article 38, paragraph 1 of the Vienna Con- 
vention, which limits the inviolability of persons who are nationals of or 
permanently resident in the receiving state to official acts performed in 
the exercise of their functions. 


ARTICLE 41 78 


Waiver of immunity 


1. The sending state may waive the immunity from jurisdiction of 
its representatives in the special mission, of the members of its diplo- 
matic staff, and of other persons enjoying immunity under Articles 
36 to 40. 

2. Waiver must always be express. 

3. The initiation of proceedings by one of the persons referred to in 
paragraph 1 of this article shall preclude him from invoking immunity 
from jurisdiction in respect of any counter-claim directly connected 
with the principal claim. 

4. Waiver of immunity from jurisdiction in respect of civil or ad- 
ministrative proceedings shall not be held to imply waiver of im- 
munity in respect of the execution of the judgment, for which a separate 
waiver shall be necessary. 


72 Article 36 of the draft adopted by the Commission in 1965. 
78 Article 27 cf the draft adopted by the Commission in 1965.. 
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Commentary 


This årtidle reproduces, with the necessary drafting changes: the pro- 
visions of Article 32 of the Vienna Convention on Diplomatie Relations. 
It calls for no comment by the Commission. 


ARTICLE 42 7 


Settlement of civil claims 


The sending state shall waive the immunity of any of the persons 
mentioned in paragraph 1 of Article 41 in respect of civil claims in the 
receiving state when this can be done without impeding the perfor- 
mance of the functions of the special mission, and when immunity is 
not waived, the sending state shall use its best endeavors to bring 
` about a'just settlement of the claims. 


4 
i 
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Commentary 


This article is based on the important principle stated in Resolution II 
adopted on 14 April 1961 by the United Nations Conference on Diplomatic 
Intercourse and Immunities. The Commission embodied this principle in 
an article of its draft because the purpose of immunities is to protect the 
interests of one sending state, not those of the persons concerned, and in 
order to facilitate, as far as possible, the satisfactory settlement of civil 
claims made in the receiving state against members of special missions. 
This principle is also referred to in the draft preamble drawn up by the 
Commission. 


ARTICLE 43 75 


Transit through the territory of a third state 


1. If a representative of the sending state in the special mission or 
a member of its diplomatic staff passes through or is in the territory 
of a third state, while proceeding to take up his functions or re- 
turning to the sending state, the third state shall accord him inviolability 
and such other immunities as may be required to ensure his transit or 
return. 'The same shall apply in the case of any members of his family 
enjoying privileges or immunities who are accompanying the person 
referred: to in this paragraph, or travelling separately to join him or to 
return to their country. 

2. In circumstances similar to those specified in paragraph 1 of this 
article, third states shall not hinder the transit of members of the ad- 
ministrative and technical or service staff of the special mission, or of 
members of their families, through their territories. 

T4 Proposed by the Drafting Committee during the Nineteenth Session as Article 27 
bis. i 
75 Article 39 of the draft adopted by the Commission in 1965. 
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[page 22] 3. Third states shall accord to official correspondence and 
other official communications in transit, including messages in code or 
cipher, the same freedom and protection as is accorded by the receiving 
state. Subject to the provisions of paragraph 4, they shall accord to the 
couriers and bags of the special mission in transit the same inviolability 
and protection as the receiving state is bound to accord. 

4. The third state shall be bound to comply with the obligations with 
respect to the persons mentioned in the foregoing three paragraphs 
only if it has been informed in advance, either in the visa application 
or by notification, of the transit of those persons as members of the 
special mission, and has raised no objection to it. 

5. The obligation of third states under paragraphs 1, 2 and 3 of this 
article shall also apply to the persons mentioned respectively in these 
paragraphs, and to the official communications and the bags of the 
special mission, when the use of the territory of the third state is due to 
force majeure. 


Commentary 


1. The provisions of paragraphs 1, 2, 3 and 5 of this article are taken 
from Article 40 of the Vienna Convention on Diplomatic Relations. 

2. The provisions of paragraph 4 are not in the Vienna Convention. 
They make the existence of the obligations of a third state with respect, to 
persons in transit subject to two conditions: the first is that the third 
state shall have been informed in advance of the transit; the second: is that 
it shall have raised no objection. By including the second condition, the 
Commission wished to show that a third state is not obliged to give its “ 
consent to the transit of special missions and their members through its 
territory. 


ARTICLE 44 76 


Duration of privileges and immunities 


1. Every person entitled to privileges and immunities shall enjoy . 
‘them from the moment he enters the territory of the receiving state for 


ʻ. the purpose of performing his functions in the special mission, or, if 


already in its territory, from the moment when his appointment is 
notified to the Ministry of Foreign Affairs or such other organ of the 
receiving state as may be agreed. 

2. When the functions of a person enjoying privileges and immunities 
have come to an end, such privileges and immunities shall normally 
cease at the moment when he leaves the country, or on expiry of a 
reasonable period in which to do so, but shall subsist until that time, 
even in the case of armed conflict. However, with respect to acts 
performed by such a person in the exercise of his functions as a mem- 


78 Article 37 and Article 38, par. 1 of the draft adopted by the Commission in 1965, 
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ber of the special mission, immunity shall continue to subsist. 

3. In the event of the death of a member of the special mission, the 
members of his family shall continue to enjoy the privileges and im- 
munities to which they are entitled until the expiry of a reasonable 
period in which to leave the country. 

| Commentary 

This article reproduces, with the necessary drafting changes, the pro- 
visions of the first three paragraphs of Article 39 of the Vienna Conven- 
tion on: Diplomatic Relations. The Commission has placed the provisions 
of Article 39, paragraph 4 of the Vienna Convention in a separate article 
in the ‘draft—Article 45—as they deal with another question, namely, 
that of the treatment of the property of a person enjoying privileges and 
immunities in the event of that person’s death, 


ARTICLE 45 77 


Property of a member of the special mission or of a 
member of his family in the event of death 


1. In the event of the death of a member of the special mission or 
of a member of his family, if the deceased was not a national of or 
permanently resident in the receiving state, the receiving state shall 
permit the withdrawal of the movable property of the deceased, with 
the exception of any property acquired in the country the export of 
which was prohibited at the time of his death. 

2. Estate, succession and inheritance duties shall not be levied on 
movable property which is in the receiving state solely because of the 
presence there of the deceased as a member of the special mission or 
as one of the family of a member of the mission. 


Commentary 


As explained in the commentary on Article 44, the source of Article 45 
is the provisions of Article 39, paragraph 4 of the Vienna Convention on 
Diplomatic Relations. For the sake of clarity, the Commission has di- 
vided these provisions into two separate paragraphs. 


1 


ARTICLE 46 78 


Right to leave the territory of the receiving state 


1. The receiving state must, even in the case of armed conflict, grant 
facilities to enable persons enjoying privileges and immunities, other 
than nationals of the receiving state, and members of the families of 

17 Article 38, pars. 2 and 3, of the draft adopted by the Commission in 1965. 

78 Article 43 of the draft adopted by the Commission in 1965, 
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such persons irrespective of their nationality, to leave at the earliest 
possible moment. In particular it must, in case of need, place at 
their disposal the necessary means of transport for themselves. and 
their property. 

2. The receiving state is required to grant the sending state facilities 
for removing the archives of the special mission from the territory of 
the receiving state. 


Commentary 


(1) Paragraph 1 of this article reproduces, with the necessary drafting 
changes, the provisions of Article 44 of the Vienna Convention on Diplo- 
matic Relations. 

(2) Paragraph 2 contains a provision which is not in the Vienna: Con- 
vention and which the Commission [page 23] inserted in the draft on the 
proposal of several governments. 


ARTICLE 47 °° 


Consequences of the cessation of the functions of the special mission 


1, When the functions of a special mission come to an end, the re- 
ceiving state must respect and protect the premises of the special 
mission so long as they are allocated to it, as well as the property and 
archives of the special mission. The sending state must withdraw that 
property and those archives within a reasonable time. 

2. In case of absence or breach of diplomatic or consular relations 
between the sending state and the receiving state and if the functions 
of the special mission have come to an end, the sending state, even if 
there is an armed conflict, may entrust the custody of the property and 
archives of the special mission to a third state acceptable to the re- 
ceiving state. 


Commentary 


(1) This article corresponds to Article 45 of the Vienna Convention . 
on Diplomatic Relations. There are, however, several substantive differ- 
ences between the two articles. 

(2) Whereas Article 45 of the Vienna Convention necessarily contem- 
plates only the case of recall of a permanent diplomatic mission or breach 
of diplomatic relations, Article 47, paragraph 1, of the draft covers both 
the existence and the absence or breach of diplomatic relations between 
the sending state and the receiving state. It specifies two obligations 
when the functions of a special mission come to an end. The. first de- 
volves on the receiving state and the second on the sending state. The 
receiving state is required to respect and protect the premises of the 
special mission so long as they are allocated to it, as well as the property 


79 Article 44, pars, 1 and 3, of the draft adopted by the Commission in 1965. 
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and archives of the special mission. The sending state is required to 
withdraw that property and those archives within a reasonable time after 
the functions of the special mission have come to an end. 

(3) Paragraph 2 of Article 47 deals with the case of absence or breach 
of diplomatic or consular relations between the sending state and the 
receiving state. It provides that if the functions of the special mission 
come to an end in these circumstances, the sending state, even if there 
is an armed conflict, may entrust the custody of the property and 
archives of the special mission to a third state acceptable to the receiving 
state. 


PART III 
GENERAL PROVISIONS 
ÅRTICLE 48 °° 


Obligation to respect the laws and regulations of the receiving state 


1. Without prejudice to their privileges and immunities, it is the 
duty of all persons enjoying these privileges and immunities under the 
present articles to respect the Jaws and regulations of the receiving 
state. They also have a duty not to interfere in the internal affairs 
of that state. 

2. The premises of the special mission must not be used in any man- 
ner incompatible with the functions of the special mission, as envisaged 
in the'present articles or in other rules of general international law 
or in any special agreements in force between the sending and the 
receiving state. 


Commentary 


(1) This article is based on the provisions of Article 41, paragraphs 1 
and 3, ‘of the Vienna Convention on Diplomatic Relations. 

(2) The words ‘‘laid down’’ in the expression ‘‘the functions of the 
mission as laid down in the present Convention’’ in Article 41, paragraph 
3 of the Vienna Convention, have been replaced by the word ‘‘envisaged’’ 
in the corresponding expression in Article 48, paragraph 2 of the draft. 
For the draft does not lay down the functions of special missions, but 
leaves the field of activity of each mission to be determined by the mutual 
consent of the sending and receiving states (Article 3). 

(3) The question of asylum in the premises of the special mission is 
not dealt with in the draft. In order to avoid any misunderstanding, 
the Commission wishes to point out that among the special agreements 
referred to in Article 48, paragraph 2, there are certain treaties governing 
the right to grant asylum in mission premises, which are valid as between 
the parties that concluded them. 


. $0 Article 40 of the draft adopted by the Commission in 1965. 
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ARTICLE 49 81 


Professional activity 


The representatives of the sending state in the special mission and 
the members of its diplomatic staff shall not practise for personal 
profit any professional or commercial activity in the receiving state. 


Commentary 


(1) This article reproduces, with the necessary drafting changes, the 
provisions of Article 42 of the Vienna Convention on Diplomatic Relations. 

(2) Some governments proposed the addition of a clause providing that 
the receiving state may permit the persons referred to in Article 49 of 
the draft to practise a professional or commercial activity on its territory. 
The Commission took the view that the right of the receiving state to grant 
such permission is self-evident. It therefore preferred to make no sub- 
stantive departure from the text of the Vienna Convention on this point. 


ARTICLE 50 8? 


Non-discrimination 


1. In the application of the provisions of the present articles, no dis- 
crimination shall be made as between states. 

2. However, discrimination shall not be regarded as taking place: 

[page 24] (a) Where the receiving state applies any of the provisions 
of the present articles restrictively because of a restrictive application of 
that provision to its special mission in the sending state; 

(b) Where by custom or agreement states extend to each other more 
favourable treatment than is required by the provisions of the present 
articles; 

(c) Where states agree among themselves to reduce reciprocally 
the extent of facilities, privileges and immunities for their special mis- 
sions, although such a limitation has not been agreed with other states. 


Commentary 


(1) Paragraphs 1 and 2 (a) and (b) of this article reproduce, with 
necessary drafting changes, the provisions of Article 72 of the Vienna 
Convention on Consular Relations. 

(2) Paragraph 2 (c) contains a provision which is not in the Vienna 
Convention on Consular Relations. Under the terms of this provision it 
is not regarded as discrimination if two or more states agree among 
themselves to reduce reciprocally the extent of the facilities, privileges and 
immunities of their special missions, although such a limitation has not 

81 Article 42 of the draft adopted by the Commission in 1965. 


82 Proposed by the Special Rapporteur as Article 40 bis in his fourth report 
(A/CN.4/194/Ad4.2). 


1 
1 
l 


296 í THE AMERICAN JOUENAL OF INTERNATIONAL LAW [Vol. 62 
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been agreed on with other states. The Commission wishes to stress 
that agreements limiting the extent of facilities, privileges and immunities, 
concluded in accordance with this sub-paragraph, can produce effects only 
as between the parties thereto. 


ANNEX 


Draft preamble for a Convention on special missions 


The states parties to the present Convention, 

Recalling that the need to accord a particular status to special missions 
of states has always been recognized; 

Having in mind the Purposes and Principles of the Charter of the 
United Nations concerning the sovereign equality of states, the mainte- 
nance of international peace and security and the development of friendly 
relations and co-operation among states; 

Recalling the resolution of the United Nations Conference on Diplomatic 
Intercourse and Immunities (1961) relating to the importance of special 
missions; 

Believing that the Vienna Conventions on Diplomatie and Consular 
Relations have contributed to the fostering of friendly relations among 
nations, irrespective of their difering constitutional and social systems, 
and that they should be completed by a convention on special missions 
and their privileges and immunities, 

Realizing that the purpose of such privileges and immunities is not 
to benefit individuals but to ensure the efficient performance of the func- 
tions of, special missions as representing states, l 

Affirming that the rules of customary international law should continue 
to govern questions not expressly regulated by the provisions of the present 
Convention, 

Have agreed as follows 


CHAPTER IIT 


OTHER DECISIONS AND CONCLUSIONS OF THE COMMISSION 


i A. ORGANIZATION OF FUTURE WORK 


36. ‘The Commission discussed this item at its 917th, 928th, 929th, 938th 
and 939th meetings. At its 928th meeting it received an oral report from 
the two officers of the current session then present in. Geneva (Sir 
Humphrey Waldock, Chairman, and Mr. Endre Ustor, Second Vice-Chair- 

. man) and four former Chairmen of the Commission (Mr. Roberto Ago, Mr. 
Milan Bartoš, Mr. Eduardo Jiménez de Aréchaga and Mr. Mustafa Kamil 
Yasseen), who had been asked to consider the matter. 

37. It was noted that after the completion of the draft articles on 
special missions, the following three topics already taken up by the 
Commission remained on its programme of work; 
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1. Succession of states and governments; 

2. State responsibility ; 

3. Relations between states and mecina organizations. 
The Commissicn considered how and when these three topics could best 
be dealt with, as well as various suggestions by members of additional 
topics for inclusion in the programme of work. 


1. SUCCESSION OF STATES AND GOVERNMENTS 


38. As the former Special Rapporteur on this topic, Mr. Manfred Lachs, 
was elected to the International Court of Justice during the last regular 
session of the General Assembly, the Commission considered new arrange- 
ments for dealing with the topic. In doing so it took account of the 
broad outline of the subject laid down in the report of a Sub-Committee 
of the Commission in 1963, which was agreed to by the Commission in 
the same year.“ That outline divided the topic into three main headings, 
as follows: 

(a) Succession in respect of treaties; 

(b) Succession in respect of rights and duties resulting from sources 

other than treaties ; 

(c) Succession in respect of membership of international organizations. 
In connexion with this outline, the Commission considered a suggestion 
by Mr. Lachs that the topic should bé divided among more than one 
Special Rapporteur, in order to advance its study more rapidly. 

39. This suggestion won the support of the Commission. It had already 
decided in 1968 to give priority to succession in respect of treaties, and 
that aspect of the topic had, in its opinion, become more urgent in view 
of the convocation by the General Assembly, in its Resolution 2166 (XXI) 
of 5 December 1966, of a Conference on the Law of Treaties in 1968 
and 1969, and of views expressed in the Sixth Committee at the last 
session of the General Assembly. The Commission therefore decided to 
advance the work on that aspect as rapidly as possible at its Twentieth 
Session in 1968. Sir Humphrey Waldock, the Commission’s former Special 
Rapporteur on the law of treaties, was appointed Special Rapporteur to 
deal with succession in respect of treaties. 

[page 25] 40. The Commission considered that the second aspect of the 
topic, namely, succession in respect of rights and duties resulting from 
sources other than treaties, was a diverse and complex matter, which 
would require some preparatory study. It entrusted that aspect to Mr. 
Mohammed Bedjaoui as Special Rapporteur, and requested him to pre- 
sent an introductory report which would enable the Commission to decide 
what parts of the subject should be dealt with, the priorities to be 
given to them, and the general manner of treatment. 

41. The third aspect of the topic, succession in respect of membership 
of international organizations, was considered to be related both to suc- 


83 Yearbook of the International Law Commission, 1963, Vol. II, p. 261, par. 13, 
84 Ibid., p. 224, par. 60. 
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cession in respect of treaties and to relations between states and inter- 
governmental organizations. It was therefore left aside for the time being, 
without being assigned to a Special Rapporteur. 


2. STATE RESPONSIBILITY 


42. Mr. Roberto Ago, Special Rapporteur on state responsibility, sub- 
mitted a note on this topie (A/CN.4/196) to the Commission, which dis- 
cussed it at its 985th meeting. The Commission confirmed the instruc- 
tions given to the Special Rapporteur at the Fifteenth Session in 1963 
as set forth in his paper. The Commission noted with satisfaction that 
Mr. Ago will submit a substantive report on the topic at the Twenty-First 
Session of the Commission. 


t 
3. RELATIONS BETWEEN STATES AND INTER-GOVERNMENTAL ORGANIZATIONS 


43. Mr. Abdullah El-Erian, Special Rapporteur on relations between 
states and inter-governmental organizations, submitted a report on this 
topie (A/CN.4/195 and Add.1) to the Commission at its Nineteenth Ses- 
sion, but the Commission was unable to discuss it owing to the pressure 
of other work and to the unavoidable absence of Mr. El-Erian. That 
report, together with the report which Mr. El-Erian intends to submit 
at the next session, will contain a full set of draft articles on the privileges 
and immunities of representatives of states to inter-governmental organiza- 
tions, and both reports will be submitted for discussion in 1968. 


4. ADDITIONAL TOPICS SUGGESTED FOR INCLUSION IN THE PROGRAMME OF WORK 


44. Apart from expressing their views in regard to the method of 
treatment of topics on the present programme of work, several members 
suggested additional topics for consideration by the Commission in the 
future when its other work might permit. 

45. The Commission considered in the first place two topics which the 
General ‘Assembly had requested it to take up as soon as it considered 
advisable, and which had been included in its programme of work, 
though no Special Rapporteur had ever been appointed to deal with 
them. These were the right of asylum, referred to the Commission by 
General Assembly Resolution 1400 (XIV) of 21 November 1959, and his- 
toric waters, including historic bays, referred by General Assembly Resolu- 
tion 1453 CXTIV) of 7 December 1959. Most members doubted whether 
the time had yet come to proceed actively with either of these topics. 
Both were of considerable scope and raised some political problems, and 
to undertake either of them at the present time might seriously delay the 
completion of work on the important topics already under study, on 
which several resolutions of the General Assembly had recommended 
that the Commission should continue its work. 

46. Among the other topics mentioned were the effect of unilateral acts ; 
the use of international rivers; and international bays and international 
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straits. The possibility was also mentioned that the Commission might 
return to some of the topics it dealt with in its early years, such as the 
draft Declaration on the Rights and Duties of States, and the question 
of international criminal jurisdiction and related matters. Other mem- 
bers thought that the Commission should envisage work on questions of 
international legal procedure, such as model rules for conciliation, arrange- 
ments to enable international organizations to be parties to cases before 
the International Court of Justice, or drawing up the statute of a new 
United Nations body for fact-finding in order to assist the General 
Assembly in its consideration of that question. 

47. While some members felt that several of these topics, and in par- 
ticular unilateral acts and international rivers, were suitable for work by 
the Commission in the future, it was believed that their wide scope pre- 
eluded their being taken up at the present time, when the Commission was 
preparing to deal with the major topics of state succession and state 
responsibility. The most that could be done would be to add to the 
programme a topic of limited scope, which could be taken up when, during 
a session, the broader topics had temporarily to be laid aside to allow 
time for the work of a Special Rapporteur or of the Drafting Committee. 

48. It was recalled that, in dealing with the law of treaties, the Com- 
mission had laid aside one aspect of that topic—the ‘‘most-favoured- 
nation’’ clause—which it had not considered indispensable to deal with 
in its codification of the general law of treaties, although, as was sald 
in its report on the work of its Eighteenth Session, ‘‘it felt that such 
clauses might at some future time appropriately form the subject of a 
special study.’ 85 The Commission noted that several representatives in 
the Sixth Committee at the Twenty-First Session of the General Assembly 
had urged that the Commission should deal with this aspect.2° In view 
of the more manageable scope of the topic, of the-interest expressed in it, 
and of the fact that clarification of its legal aspects might be of 
assistance to the United Nations Commission on International Trade Law 
(UNCITRAL), which will begin its work in 1968, the Commission unani- 
mously decided to place on its programme the topic of most-favoured- 
nation clauses in the law of treaties. It also unanimously decided to 
appoint Mr. Endre Ustor as Special Rapporteur on that topic. 


5. REVIEW OF THE COMMISSION’S PROGRAMME AND METHODS OF WORK 


49. The Commission, having in mind that next year it will hold its 
Twentieth Session, considered that that session would be an appropriate 
time for a general review of the topics which had been suggested for 
codification and progressive development, of the relation between its work 
and that of other United Nations organs engaged in development of the 
law, and of its procedures and methods of work under its Statute. It 


85 Official Records of the General Assembly, Twenty-first Session, Supplement No. 9 
(A/6309/Rev.1), Part II, par. 32. 
86 Ibid., Twenty-first Session, Annexes, agenda item 84, A/6516, par. 47: 
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therefore unanimously decided to place on the provisional agenda for its 
Twentieth Session an item on [page 26] review of the Commission’s pro- 
gramme and methods of work. : 


B. DATE AND PLACE OF THE TWENTIETH SESSION 


50. In view of the fact that the dates of the first session of the United 
Nations: Conference on the Law of Treaties have been tentatively set 
at 26 March to 24 May 1968, the Commission decided to hold its next 
session for ten weeks from 27 May to 2 August 1968, at the United 
Nations Office at Geneva. If, however, other dates are finally set for 
the Conference, the Commission would prefer to begin its session earlier 
in May. 


C. CO-OPERATION WITH OTHER BODIES 


1. ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE 


51. Mr. Mustafa Kamil Yasseen reported orally at the 932nd meeting, and 
later in writing (A/CN.4/197), on his attendance as an observer on behalf 
of the Commission at the Asian-African Legal Consultative Committee 
during its Highth Session, held in Bangkok from 8 to 17 August 1966. 

52. The Asian-African Legal Consultative Committee was represented 
before the Commission by Mr. J. H. Rizvi, who addressed the Commission 
at its 932nd meeting. He commented on the importance of the Com- 
mission’s draft articles on special missions for Asian and African coun- 
tries, on the use of the expression ‘‘special mission,” and on the work of 
the Committee at its last session, at which a final draft on the rights 
of refugees had been adopted, including the right of asylum, the right 
to compensation and the right of repatriation. He stated that at its 
next session the Committee would examine a report on the draft articles 
on the law of treaties adopted by the Commission. 

53. The Commission was informed that the next session of the Com- 
mittee, to which it has a standing invitation to send an observer, would 
be held at Karachi during the second half of December 1967 or during 
January 1968. In view of the agenda for that session, the Commission 
requested its Chairman, Sir Humphrey Waldock, to attend the session, 
or, if he were unable to do so, to appoint another member of the 
Commission for the purpose. 


2. EUROPEAN COMMITTEE ON LEGAL CO-OPERATION 


54. Mr. Milan Bartoš reported orally at the 898th meeting on his 
attendance as an observer on behalf of the Commission at meetings of the 
European Committee on Legal Co-operation at Strasbourg between 14 
and 18: November 1966. Mr. Mustafa Kamil Yasseen also reported 
(A/ON.4/198) on his attendance at meetings of the Committee, also held 
at Strasbourg, between 10 and 14 April 1967. 
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55. The European Committee on Legal Co-operation was represented 
by Mr. H. Golsong, who addressed the Commission at its 898th meeting. 
He referred to the work of the Committee on a European Convention on 
Consular Functions, to be opened for signature later in 1967, intended 
to supplement the Vienna Convention on Consular Relations of 1968. He 
stated that the Committee was continuing work on the immunity of 
states from jurisdiction and on the privileges and immunities of inter- 
national organizations; on the latter topic he hoped to be able to present 
the results of the Committee’s work to the Commission in 1968 for con- 
sideration in connexion with the latter’s work on relations between 
states and inter-governmental organizations. 

56. The Commission was informed that the next session of the Com- 
mittee, to which it has a standing invitation to send an observer, would 
be held at Strasbourg from 4 to 8 December 1967. In view of the 
agenda for that session, the Commission requested its Chairman, Sir 
Humphrey Waldock, to attend the session, or, if he were unable to do so, 
to appoint another member of the Commission for the purpose. 


3. INTER-AMERICAN JURIDICAL COMMITTEE 


57. The Inter-American Juridical Committee was represented by 
Mr. José Joaquin Caicedo Castilla, who addressed the Commission at its 
911th meeting. 

58. Mr. Caicedo Castilla referred in his statement to a Protocol adopted 
by the Third Special Inter-American Conference held at Buenos Aires 
in April 1967, which would amend the 1948 Charter of the Organization of 
American States. While under the Charter as amended the Inter-American 
Juridical Committee will be increased from nine to eleven members and 
will be the main legal organ of the Organization, the Inter-American 
Council of Jurists, to which the Commission has in the past sent observers, 
will no longer exist. Mr. Caicedo Castilla, as Observer for the Juridical 
Committee, said that it was desirable to strengthen the co-operation be- 
tween the Commission and inter-American juridical organs, and invited 
the Commission to be represented by an observer at the next session 
of the Committee, to be held at Rio de Janeiro from 10 July to 9 October 
1967. The Commission recalled Article 26, paragraph 4 of its Statute, 
which recognizes the advisability of consultation by the Commission with 
inter-governmental organizations whose task is the codification of inter- 
national law, such as those of the American States, and decided in prin- 
ciple to send observers to future sessions of the Juridical Committee 
when items related to those on the programme of the Commission are 
under discussion. It also requested its secretariat to explore with the 
secretariat of the Juridical Committee the various means of establishing 
closer co-operation. The Commission regretted, however, that in view 
of the dates of the Committee’s session in 1967 and of the fact that the 
items on its agenda for that session are unrelated to the present programme 
of the Commission, it would be unable to send an observer this year. 


302 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 


D. REPRESENTATION AT THE TWENTY-SECOND SESSION OF THE GENERAL ASSEMBLY 


59. The Commission decided that it would be represented at the 
Twenty-Second Session of the General Assembly by its Chairman, Sir 
Humphrey Waldock. 


E. PREPARATIONS FOR THE CONFERENCE ON THE LAW OF TREATIES 


60. At the 989th meeting, the Secretary of the Commission made a report 
on the programme of the Office of Legal Affairs in regard to publications 
of interest to the Commission. In this connexion the Commission recalls 
that by ‘General Assembly Resolution 2166 (XXI) of 5 December 1966 
the Secretary-General is requested to present all relevant documentation to 
the forthcoming Conference on the Law of Treaties. The Commission 
recommends that as part of such [page 27] documentation the Secretary- 
General should publish revised editions of the Handbook of Final Clauses 
(ST/LEG/6) and the Summary of Practice of the Secretary-General as 
Depositary of Multilateral Conventions (ST/LEG/7). These documents, 
which were last published in 1957 and 1959, respectively, furnish sum- 
maries of practice which will be of use not only to the Conference on 
the Law of Treaties but also to future United Nations conferences engaged 
in drafting multilateral conventions. It would be desirable, if feasible, 
to publish those documents before the discussion of the law of treaties 
by the General Assembly at its Twenty-Second Session. 


F. SEMINAR ON INTERNATIONAL LAW 


61. In pursuance of General Assembly Resolutions 2045 (XX) of 8 De- 
cember 1965 and 2167 (XXI) of 5 December 1966, the United Nations 
Office at Geneva organized a third session of the Seminar on Inter- 
national | Law for advanced students of the subject and young govern- 
ment officials responsible in their respective countries for dealing with 
questions of international law, to take place during the Nineteenth Ses- 
sion of the Commission. The Seminar, which held eleven meetings between 
22 May and 9 June 1967, was attended by twenty-three students, all from 
different. countries. Participants also attended meetings of the Com- 
mission during that period. They heard lectures by eight members of 
the Commission (Mr. Ago, Mr. Bartoš, Mr. Reuter, Mr. Tammes, Mr. 
Tsuruoka, Mr. Ustor, Mr. Yasseen and Sir Humphrey Waldock), two 
members, of the Secretariat (Mr. G. Wattles and Mr. P. Raton) and 
Professor Virally of Geneva University. Lectures were given on various 
subjects, such as the problem of codification and development of inter- 
national ‘law in general, in the United Nations, in the Commission or in 
the General Assembly. The codification of the law of treaties and the 
draft convention prepared by the Commission on that subject were also 
discussed. Other topics included the question of special missions and 
recent problems of the law of the sea. Two lectures were devoted to two 
subjects idealt with by the Sixth Committee of the General Assembly: 
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the question of methods of fact finding and that of International Trade 
Law and UNCITRAL. 

62. The Seminar was held without cost to the United Nations, which 
undertook no responsibility for the travel or living expenses of the par- 
ticipants. However, the Governments of Denmark, the Federal Republic 
of Germany, Israel, Norway and Sweden offered scholarships for partici- 
pants from developing countries. Eight candidates were chosen to be 
beneficiaries of the scholarships. The Government of Finland also offered 
a scholarship, but the conditions under which it was to be granted could 
not be met at the present session. 

63. Due consideration was given to remarks made by members of the 
International Law Commission at preceding sessions and by representa- 
tives in the Sixth Committee of the General Assembly, and to parts of 
General Assembly Resolutions 2045 (XX) and 2167 (XXI) calling for 
the participation of a reasonable number of nationals from developing 
countries. The scholarships granted by the countries mentioned in the 
preceding paragraph made it possible this year to further the aim of 
admitting a larger number of nationals from developing countries. It 
is hoped that scholarships will also be granted next year.. 

64. On behalf of the Commission, the Chairman expressed appreciation 
of the way in which the Seminar was organized, the high level of the 
debates in the Seminar and the results achieved. The Commission recom- 
mended that further Seminars should be held in conjunction with its 
sessions.* 


UNITED NATIONS ACTION WITH RESPECT TO THE 
MIDDLE EASTERN CONFLICT 


UNITED Nations SECURITY COUNCIL 
RESOLUTION 283 (1967) * 


The Security Council, 

Noting the oral report of the Secretary-General in this situation, 

Having heard the statements made in the Council, 

Concerned at the outbreak of fighting and with the menacing situation 
in the Near East, 

1. Calls upon the Governments concerned as a first step to take forthwith 
all measures for an immediate cease-fire and for cessation of all military 
activities in the area; 

2. Requests the Secretary-General to keep the Council promptly and 
currently informed on the situation. 

* Annex I, not printed, contains the comments by governments on the draft articles 
on special missions adopted by the Commission in 1965; Annex II, not printed, contains 
a table of references showing numbering of articles in the 1965 draft, the Special 
Rapporteur’s additional articles, and the articles of the final draft adopted by the 
Commission in 1967. 

1 Unanimously adopted June 6, 1967. 
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ResoLtution 234 (1967) ? 


The Security Council, 

Noting that, in spite of its appeal to the Governments concerned to take 
forthwith as a first step all measures for an immediate cease-fire and for a 
cessation of all military activities in the Near Hast (resolution 233 (1967) oF 
military, activities in the area are continuing, 

Concerned that the continuation of military activities may create an even 
more menacing situation in the area, 

1. Demands that the Governments concerned should as a first step cease 
fire and discontinue all military activities at 2000 hours GMT on 7 June 
1967; ` 

2. Heniests the Secretary-General to keep the Council promptly and cur- 
rently informed on the situation. 


RESOLUTION 285 (1967) ° 


The Security Council, 

Recalling its resolutions 233 (1967) and 234 (1967), 

Noting that the Governments of Israel and Syria have announced their 
mutual acceptance of the Council’s demand for a cease-fire, 

Noting the statements made by the representatives of Syria and Israel, 

1. Confirms its previous resolutions about ` -immediate cease-fire and 
cessation of military action; 

2. Demands that hostilities should cease forthwith ; 

3. Requests the Secretary-General to make immediate contacts with the 
Governments of Israel and Syria to arrange immediate compliance with the 
above-mentioned resolutions, and to report to the Security Council not 
later than two hours from now. 


RESOLUTION 286 (1967) 4 


The Security Council, : 

Taking note of the oral reports of the Secretary-General on the situation 
between, Israel and Syria, made at the 1354th, 1355th, 1856th and 1357th 
meetings and the supplemental information supplied in documents $/7930 
and Add.1-8, 

1. Condemns any and all violations of the cease-fire ; 

2. Requests the Secretary-General to continue his investigations and to 
report to the Council as soon as possible; 

3. Affirms that its demand for a cease-fire and discontinuance of all 
military activities includes a prohibition of any forward military move- 
ments subsequent to the cease-fire; 

4. Calls for the prompt return to the cease-fire positions of any troops 
which may have moved forward subsequent to 1630 GMT on 10 June 1967; 


2 Unanimously adopted June 7, 1967. 
3 Unanimously adopted June 9, 1967. 
4 Unanimously adopted June 12, 1967. 
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5. Calls for full co-operation with the Chief of Staff of the United 
Nations Truce Supervision Organization in Palestine and the observers in 
implementing the cease-fire, including freedom of movement and adequate 
- communications facilities. 


‘RESOLUTION 237 (1967) © 


The Security Council, 

Considering the urgent need to spare the civil populations and the 
prisoners of the war in the area of conflict in the Middle Hast additional 
sufferings, 

Considering that essential and inalienable human rights should be re- 
spected even during the vicissitudes of war, 

Considering that all the obligations of the Geneva Convention relative 
to the Treatment of Prisoners of War of 12 August 1949 should be com- 
plied with by the parties involved in the conflict. 

1. Calls upon the Government of Israel to ensure the safety, welfare and 
security of the inhabitants of the areas where military operations have 
taken place and to facilitate the return of those inhabitants who have fled 
the areas since the outbreak of hostilities; 

2. Recommends to the Governments concerned the scrupulous respect of 
the humanitarian principles governing the treatment of prisoners of war 
and the protection of civilian persons in time of war, contained in the 
Geneva Conventions of 12 August 1949, 

3. Requests the Secretary-General to follow the effective implementation 
of this resolution and to report to the Security Council. 


UNITED NATIONS GENERAL ASSEMBLY 


ReEsoLution 2252 (ES-V) ° 
The General Assembly, 


Considering the urgent need to alleviate the suffering inflicted on 
civilians and on prisoners of war as a result of the recent hostilities in 
the Middle Hast, 

1. Welcomes with great satisfaction Security Council resolution 237 
(1967) of 14 June 1967, whereby the Council: 

(a) Considered the urgent need to spare the civil populations and the 
prisoners of war in the area of conflict in the Middle East additional suf- 
ferings ; 

(b) Considered that essential and inalienable human rights should be 
respected even during the vicissitudes of war; 


5 Unanimously adopted June 14, 1967. 

6 Adopted July 4, 1967, by a vote of 116 (including U. 8.) to 0, with 2 abstentions; 
General Assembly, Fifth Emergency Spec. Sess., Official Records, Supp. No. 1 (A/ 
6798), p. 3. . à 
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(c) Considered that all the obligations of the Geneva Convention relative 
to the Treatment of Prisoners of War of 12 August 1949 should be com- 
plied with by the parties involved in the conflict; 

(d) Called upon the Government of Israel to ensure the safety, welfare 
and security of the inhabitants of the areas where military operations had 
taken place and to facilitate the return of those inhabitants who had fled 
the areas since the outbreak of hostilities; 

(e) Recommended to the Governments concerned the scrupulous respect 
of the humanitarian principles governing the treatment of prisoners of 
war and the protection of civilian persons in time of war, contained in the 
Geneva Conventions of 12 August 1949; 

(f) Requested the Secretary-General to follow the effective implementa- 
tion of the resolution and to report to the Security Council; 

2. Notes with gratitude and satisfaction and endorses the appeal made 
by the President of the General Assembly on 26 June 1967; 

3. Notes with gratification the work undertaken by the International 
Committee of the Red Cross, the League of Red Cross Societies and other 
voluntary organizations to provide humanitarian assistance to civilians; 

4. Notes further with gratification the assistance which the United Na- 
tions Children’s Fund is providing to women and children in the area; 

5. Commends the Commissioner-General of the United Nations Relief 
and Works Agency for Palestine Refugees in the Near Hast for his efforts 
to continue the activities of the Agency in the present situation with respect 
to all persons coming within his mandate; 

6. Endorses, bearing in mind the objectives of the above-mentioned 
Security Council resolution, the efforts of the Commissioner-General of the 
United Nations Relief and Works Agency for Palestine Refugees in the 
Near East to provide humanitarian assistance, as far as practicable, on an 
emergency basis and as a temporary measure, to other persons in the area 
who are at present displaced and are in serious need of immediate as- 
sistance as a result of the recent hostilities; 

7. Welcomes the close co-operation of the United Nations Relief and 
Works Agency for Palestine Refugees in the Near East and the other 
organizations concerned for the purpose of co-ordinating assistance; 

8. Calls upon all the Member States concerned to facilitate the transport 
of supplies to all areas in which assistance is being rendered ; 

9. Appeals to all Governments, as well as organizations and individuals, 
to make special contributions for the above purposes to the United Nations: 
Relief and Works Agency for Palestine Refugees in the Near East, as well 
as to the other inter-governmental and non-governmental organizations 
concerned ; 

10. Requests the Secretary-General, in consultation with the Commis- 
sioner-General of the United Nations Relief and Works Agency for Pales- 
tine Refugees in the Near Hast, to report urgently to the General Assembly 
on the needs arising under paragraphs 5 and 6 above; 

11. Further requests the Secretary-General to follow the effective imple- 
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mentation of the present resolution and to report thereon to the General 
Assembly. 


REsoLvution 2258 (ES—V) 7 


The General Assembly, 

Deeply concerned at the situation prevailing in Jerusalem as a result of 
the measures taken by Israel to change the status of the City, 

1. Considers that these measures are invalid; 

2. Calls upon Israel to rescind all measures already taken and to desist 
forthwith from taking any action which would alter the status of Jeru- 
salem; 

3. Requests the Secretary-General to report to the General Assembly 
and the Security Council on the situation and on the implementation of 
the present resolution not later than one week from its adoption. 


ResoLUTION 2254 (ES-V) € 


The General Assembly, 

Recalling its resolution 2253 (ES-V) of 4 July 1967, 

Having received the report submitted by the Secretary-General, 

Taking note with the deepest regret and concern of the non-compliance 
by Israel with resolution 2253 (ES-Y), 

1. Deplores the failure of Israel to implement General Assembly resolu- 
tion 2253 (ES-V); 

2. Reiterates its call to Israel in that resolution to rescind all measures 
already taken and to desist forthwith from taking any action which would 
alter the status of Jerusalem ; 

3. Requests the Secretary-General to report to the Security Council 
and the General Assembly on the situation and on the implementation of 
the present resolution. 


ReEsoLution 2256 (ES-V) °? 


The General Assembly, 

Having considered the grave situation in the Middle Hast, 

Considering that the Security Council continues to be seized of the 
problem, 

Bearing in mind the resolutions adopted and the proposals considered 
during the fifth emergency special session of the General Assembly, 


` t Adopted July 4, 1967, by a vote of 99 to 0, with 20 abstentions (including U. 8.); 
loc, cit. above, p. 4. 
8 Adopted July 14, 1967, by a vote of 100 to 0, with 18 abstentions (including U. 8.); 
ibid. 
9 Adopted July 21, 1967, by a vote of 63 (including U..8.) to 26, with 27 abstentions; 
ibid. 
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1. Requests the Secretary-General to forward the records of the fifth 
emergency special session of the General Assembly to the Security Council 
in order to facilitate the resumption by the Council, as a matter of urgency, 
of its consideration of the tense situation in the Middle East; 

2. Decides to adjourn the fifth emergency special session temporarily 
and to authorize the President of the General Assembly to reconvene the 
session as and when necessary. 


DRAFT TREATY ON THE NON-PROLIFERATION 
OF NUCLEAR WEAPONS * 


The States concluding this Treaty, hereinafter referred to as the ‘‘ Parties 
to the Treaty,” 

Considering the devastation that would be visited upon all mankind by 
a nuclear war and the consequent need to make every effort to avert the 
danger of such a war and to take measures to safeguard the security of 
peoples, 

Believing that the proliferation of nuclear weapons would seriously en- 
hance the danger of nuclear war, 

In conformity with resolutions of the United Nations General Assembly 
calling for the conclusion of en agreement on the prevention of wider 
dissemination of nuclear weapons, 

Undertaking to cooperate in facilitating the application of International 
Atomic Energy Agency safeguards on peaceful nuclear activities, 

Expressing their support for research, development and other efforts 
to further the application, within the framework of the International 
Atomie Energy Agency safeguards system, of the principles of safeguard- 
ing effectively the flow of source and special fissionable materials by use 
of instruments and other techniques at certain strategie points, 

Affirming the principle that the benefits of peaceful applications of 
nuclear technology, including any technological by-products which may 
be derived by nuclear-weapon States from the development of nuclear 
explosive devices, should be available for peaceful purposes to all Parties 
to the Treaty, whether nuclear-weapon or non-nuclear-weapon States, 

Convinced that in furtherance of this principle, all Parties to this Treaty 
are entitled to participate in the fullest possible exchange of scientific 
information for, and to contribute alone or in cooperation with other 
States to, the further development of the applications of atomic energy 
for peaceful purposes, 

Declaring their intention that potential benefits from any peaceful 
applications of nuclear explosions should be available through appropriate 
international procedures to non-nuclear-weapon States Party to this Treaty 
on a non-discriminatory basis and that the charge to such Parties for the 
explosive, devices used should be as low as possible and exclude any charge 
for. research and development, 


* Submitted by the United States and the Soviet Union to the Eighteen-Nation Dis- 
armament Committee, Geneva, Aug. 24, 1967. 57 Dept. of State Bulletin 319 (1967). 
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Declaring their intention to achieve at the earliest possible date the 
cessation of the nuclear arms race, 

` Urging the cooperation of all States in the attainment of this objective, 
` Desiring to further the easing of international tension and the strengthen- 
ing of trust between Statés in order to facilitate the cessation of the 
manufacture of nuclear weapons, the liquidation of all their existing 
stockpiles, and the elimination from national arsenals of nuclear weapons 
and the means of their delivery pursuant to a treaty on general and 
complete disarmament under strict and effective international control, 

Noting that nothing in this Treaty affects the right of any group of 
States to conclude regional treaties in order to assure the total absence of 
nuclear weapons in their respective territories, 


Have agreed-as follows: 


ARTICLE J 


Each nuclear- -weapon State Party to this Treaty undertakes not to 
transfer to any recipient whatsoever nuclear weapons or other nuclear 
explosive devices or control over such weapons or explosive devices di- 
rectly, or indirectly; and not in any way to assist, encourage, or induce 
any non-nuclear-weapon State to manufacture or otherwise acquire nuclear 
weapons or other nuclear explosive devices, or control over such weapons 
or explosive devices. 


Artou IT 


Each non-nuclear-weapon State Party to this Treaty undertakes not to 
receive the transfer from any transferor whatsoever of nuclear weapons 
or other nuclear explosive devices or of control over such weapons or 
explosive. devices directly, or indirectly ; not to manufacture or otherwise 
acquire nuclear weapons or other nuclear explosive devices; and not to 
seek or receive any assistance in the manufacture of nuclear weapons 
or other nuclear explosive devices. 


ARTICLE ITI 


(International Control) 


ÀRTICLE IV 


Nothing in this Treaty shall be interpreted as affecting the inalienable 
right of all the Parties to the Treaty to develop research, production 
and use of nuclear energy for peaceful purposes without discrimination 
and in conformity with Articles I and II cf this Treaty, as well as the 
right of the Parties to participate in the fullest possible exchange of in- 
formation for, and to contribute alone or in cooperation with other States 
to, the further development of the applications of nuclear energy for 
peaceful purposes. 
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ARTICLE V 


1. Any Party to this Treaty may propose amendments to this Treaty. 
The text.of any proposed amendment shall be submitted to the Depositary 
Governments which shall circulate it to all Parties to the Treaty. There- 
upon, if requested to do so by one-third or more of the Parties to the 
Treaty, the Depositary Governments shall convene a conference, to which 
they shall invite all the Parties to the Treaty, to consider such an amend- 
ment. ` 

2. Any amendment to this Treaty must be approved by a majority of 
the votes of all the Parties to the Treaty, including the votes of all nu- 
clear-weapon States Party to this Treaty and all other Parties which, 
on the date the amendment is circulated, are members of the Board of 
Governors of the International Atomic Energy Agency. The amendment 
shall enter into force for all Parties upon the deposit of instruments of 
ratification by a majority of all the Parties, including the instruments of 
ratification of all nuclear-weapon States Party to this Treaty and all 
other Parties which, on the date the amendment is circulated, are members 
of the Board of Governors of the International Atomie Energy Agency. 

3. Five years after the entry into force of this Treaty, a conference of 
Parties to the Treaty shall be held in Geneva, Switzerland, in order to re- 
view the operation of this Treaty with a view to assuring that the pur- 
poses and provisions of the Treaty are being realized. 


ARTICLE VI 


1. This Treaty shall be open to all States for signature. Any State 
which does not sign the Treaty before its entry into force in accordance 
with paragraph 3 of this Article may accede to it at any time. 

2. This Treaty shall be subject to ratification by signatory States. 
Instruments of ratification and instruments of accession shall be deposited 
with the: Governments of —--——————-, which are hereby designated 
the Depositary Governments. 

3. This Treaty shall enter into force after its ratification by all nuclear- 
weapon States signatory to this Treaty, and ——____—_—_ other States 
signatory to this Treaty, and the deposit of their instruments of ratifica- 
tion. For the purposes of this Treaty, a nuclear-weapon State is one 
which has manufactured and exploded a nuclear weapon or other nuclear 
exposive device prior to January 1, 1967. 

4. For, States whose instruments of ratification or accession are de- 
posited subsequent to the entry into force of this Treaty, it shall enter 
into force on the date of the deposit of their instruments of ratification 
or accession. 

5. The Depositary Governments shall promptly inform all signatory and 
acceding States of the date of each signature, the date of deposit of each 
instrument of ratification or of accession, the date of the entry into force 
of this Treaty, and the date of receipt of any requests for convening a 
conference or other notices. 


t 
G 
' 


1968] - OFFICIAL DOCUMENTS 311 


6. This Treaty shall be registered by the Depositary Governments 
pursuant to Article 102 of the Charter of the United Nations. 


ARTICLE VII 


This Treaty shall be of unlimited duration. 

Each Party shall in exercising its national soverignty have the right 
to withdraw from the Treaty if it decides that extraordinary events, 
related to the subject matter of this Treaty, have jeopardized the supreme 
interests of its country. It shall give notice of such withdrawal to all of 
other Parties to the Treaty and to the United Nations Security Council 
three months in advance. Such notice shall include a statement of the 
extraordinary events it regards as having jeopardized its supreme interests. 


ARTICLE VIII 


This Treaty, the English, Russian, French, Spanish and Chinese texts 
of which are equally authentic, shall be deposited in the archives of the 
Depositary Governments. Duly certified copies of this Treaty shall be 
transmitted by the Depositary Governments to the Governments of the 
signatory and acceding States. 


In witness whereof the undersigned, duly authorized, have signed this 
Treaty. 

Done in ———————-—. at ——_———__ this —--_______ day 
of ———___, —_--____. 
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VOTING IN THE SECURITY COUNCIL: ABSTENTION 
IN THE POST-1965 AMENDMENT PHASE AND ITS © 
IMPACT ON ARTICLE 25 OF THE CHARTER 


Br Leo Gross 
Of the Board of Editors 


I 


The amendments to the Charter adopted by General Assembly Resolution 
1991 (XVIII) A of December 17, 1963, relating to the Security Council 
entered into force on August 31, 1966.1. As a result, the number of the 
non-permanent members was raised from six to ten, bringing the total of 
members of the Council to fifteen and the word ‘‘seven’’ in paragraphs 2 
and 3 of Article 27 was replaced by the word ‘‘nine.’’ The rest oł para- 
graph 3 of Article 27 was left unchanged and the affirmative and concur- 
ring votes of the permanent members continue to be required for decisions 
of the Council ‘‘on all other matters,’’ that is, on all matters other than 
procedural ones. It is clear from the debates preceding the adoption of 
the amendments that there was no intention to tamper with this require- 
ment which confers on each of the permanent members the power to cast 
a ‘‘veto,’’ that is, a negative vote.* No attempt has been made to clarify 
the effect of the absence of a permanent member from the Council upon 
the adoption of decisions relating to non-procedural matters or the effect 
of the abstention by a permanent member in the vote on such a decision.® 
Presumably, by tacit accord, it was deemed wiser to leave the proverbial 
Pandora’s box locked. 

What effect the amendments will have on the position of the permanent 
members t or on the operations and effectiveness of the Security Council 
as the principal organ of the United Nations, having the primary responsi- 
bility for the maintenance of international peace and security, remains to 
be seen. The intent of the amendments, as stated in the Preamble of Reso- 


1 General Assembly, 18th Sess., Official Records, Supp. No. 15, at 21-22, 59 AJ.LL. 
985-986 (1965); for a discussion, see Schwelb, ‘‘Amendments to Articles 22, 27 and 
61 of the Charter of the United Nations,’’ ibid. 834—856; and idem, 60 ibid. 371-378 
(1966); regarding the entry into foree see ‘‘Protocol of Entry into Force of the 
Amendments to Articles 22, 27 and 61 of the Charter of the United Nations... .’’ 
Doe. A/6019, Sept. 27, 1965. 

2 As the delegate of Pakistan, Mr. Hasan, observed in the Special Political Committee, 
the proposed change ‘‘related only to a matter of form, namely, the composition of the 
Council, and not to the substantive aspect represented by the position of the permanent 
members and their veto power.’’ General Assembly, 18th Sess., Official Records, Special 
Political Committee, Summary Records, p. 249, par. 18. 

8 Gross, ‘‘ Voting in the Security Council: Abstention from Voting and Absence from 
Meetings,’’ 60 Yale Law Journal 209-257 (1951). 

*Sehwelb, loc. cit. at 847. 
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lution 1991 (XVIII)A was, first, to provide ‘‘for a more adequate geo- 
graphical representation of non-permanent members,” ë and, secondly, 
to make it ‘‘a more effective organ for carrying out its function under the 
Charter of the United Nations.’’ - One of the effects of the amendments is 
the possibility that resolutions and decisions can be adopted by a vote of 
ten or nine non-permanent members if the five permanent members abstain 
from voting, and provided the practice is continued and accepted that an 
abstention by one or more permanent members shall not be regarded as 
contrary to the requirement of Article 27(3). Whether this practice shall 
be continued was questioned by Portugal and South Africa. 


II 


On April 9, 1966, the Security Council adopted Resolution 221(1966) 
by a vote of 10 in favor, none against and 5 abstentions (Bulgaria, France, 
Mali, U.S.S.R., Uruguay) on the subject of Southern Rhodesia. Con- 
cerned about reports that substantial supplies of oil may reach Rhodesia, 
the Council determined ‘‘that the resulting situation constitutes a threat 
to the peace,” called upon the. Portuguese Government not to receive at 
Beira oil destined for Rhodesia, or other oil to be pumped through the 
pipeline from Beira to Rhodesia; called upon ‘‘the Government of the 
United Kingdom to prevent by the use of force if necessary the arrival at 
Beira of vessels reasonably believed to be carrying oil destined for Rho- 
desia’’; and empowered it ‘‘to arrest and detain the tanker known as the 
Joanna V upon her departure from Beira in the event her oil cargo is 
discharged there.’ The resolution refers to no article of the Charter, 
but one could surmise that it was adopted pursuant to Chapter VII, and 
more specifically Articles 39, 41, 42 and/or 48(2). 

On April 27, 1966, the Minister for Foreign Affairs of Portugal addressed 
a letter to the Secretary General commenting upon Council Resolution 221 
and formulating certain reservations. It requested that these reservations 
be ‘‘submitted to the Office of Legal Affairs of the United Nations” and 
its replies be communicated to it ‘‘so that the Portuguese Government will 
be able to be better informed in the matter.’ The Portuguese Government 
raised several issues relating to the legality and purpose of the resolution 
which do not relate to the issue here under consideration. With reference 
to the vote in the Security Council in which two permanent members— 
France and the Soviet Union—abstained, it referred to the text of Article 
27(8), the ‘‘jurisprudence’’ of the Council ‘‘according to which the ab- 
stention of a permanent member is not equivalent to a veto,’’ the fact that 
as long as the Council was composed of eleven members, it could not adopt a 


5 In order to achieve this a pattern for the election of such members is laid down in 
the resolution: (a) five from African and Asian states; (b) one from Eastern European 
states; (¢) two from Latin American states; (d) two from Western European and other 
states. On the legal effect of this provision see Schwelb, loc. cit. at 852-855. 

8 Doe. S/RES/221(1966), 60 A.J.I.L. 925 (1966); Report of the Security Council 
July 16, 1965—July 15, 1966, General Assembly, 21st Sess., Official Records Supp. No. 
2 (4/6302), p. 62, par. 581, and p. 67, par. 612. À 
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resolution ‘‘against the simultaneous abstention of the five permanent 
members,’’ the contingency that in the new Council of fifteen members it 
was possible to ‘‘adopt a resolution against the abstentions of the five 
permanent members,’’ and asked for clarification of three questions which 
appeared to it ‘‘extremely serious, and to affect the very constitutional 
structure and political balance of the Council.’? These questions are: 


(a) If the abstention of a permanent member of the Security Council 
is understood not to be equal to a veto, must it then be considered that a 
resolution under Chapter VII, involving the use of force, can be deemed 
to be adopted even when all the permanent members have abstained? 

(b) I£ this conclusion is wrong, how many and which of the permanent 
members of the Council may abstain without such abstention causing the 
rejection of a draft resolution? 

(e) If the conclusion is correct, is it to be understood that the non- 
permanent members of the Council have the right, or the practical op- 
portunity, to take decisions concerning peace, war and world security, 
and to formulate and have a policy implemented which affects the entire 
community of nations, without the votes.of all or some of the permanent 
members? 7 


The doubts expressed by Portugal were also entertained by the Republie 
of South Africa. In a note verbale of June 22, 1966, South Africa re- 
served its position ‘‘regarding the validity of the said resolution and 
of the procedure whereby the Security Council purported to adopt it.’’® 

The Secretary General informed the Portuguese Minister on June 21, 
1966, that ‘‘in the first instance for my own information, a detailed study 
of the points raised by you was prepared by the Office of Legal Affairs’’; 
that ‘‘it has never been the practice that the Office of Legal Affairs gives 
advice, on the sole request of a Member State, on questions of the nature 
raised in your letter’’; and that while ‘‘only the Security Council is in a 
position to give an authoritative interpretation of its resolution 221(1966), 
of the Charter Articles on which it is based, and the procedures followed 
in adopting it,” he felt that he ‘‘should take at least the responsibility, 
on this occasion, of informing you that the detailed study prepared for my 


7 Does. 8/7271, April 28, 1966, and 8/7271/Corr. 1. The letter contained also the 
following statement: ‘‘The Portuguese Government, which represents a country not a 
member of the Security Council, has a point of view of its own which is certainly very 
similar to that of many countries Members of the United Nations; but it considers that, 
when action under Chapter VII is songht for the first time in the fifteen-member 
Council, and force is resorted to in the face of the abstention of some permanent 
Members, the entire problem needs urgent examination under the new conditions pre- 
vailing in that important organ of the United Nations.’’ 

8 Doc. 8/7392, July 1, 1966. That Government stated also that it has ‘‘given con- 
sideration to the legal aspects of this matter particularly as this is the first occasion 
since the amendment of Article 27 of the Charter on which the Security Council pur- 
ported to give a decision involving enforcement measures in terms of Chapter VII, and 
as the validity cf this action has been widely questioned on various grounds including ~ 
the fact that two permanent members abstained from voting on the draft resolution 
im question.’ 


1 
' 


1 

| 
318 | THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 
information does not, in its conclusions, support any of the reservations 
advanced by the Government of Portugal.” ° 

The Portuguese Minister of Foreign Affairs addressed, on July 29, 1966, 
a communication to the President of the Security Council repeating the 
previous question. The reply of the President of August 6, 1966, stated 
that the subject would be brought to the attention of members of the 
Council for consideration.” It does not seem, however, that the Council 
ever considered the Portuguese reservations. These were restated in a 
letter dated February 3, 1967, from the Portuguese Minister to the Secre- 
tary General in connection with Resolution 232(1966) adopted on December 
16, 1966.44 Resolution 232(1966) was adopted by the Security Council by 
a vote of 11 in favor, none against and 4 abstentions (Bulgaria, France, 
Mali, U.S.S.R.).1?_ This resolution imposed ‘‘mandatory sanctions’’ against 
Southern Rhodesia. The Council acted explicitly ‘‘in accordance with 
Articles 39 and 41 of the United Nations Charter’’; determined that ‘‘the 
present situation in Southern Rhodesia constitutes a threat to international 
peace and security’’; decided that all States Members shall apply a se- 
lective ‘embargo on trade with Southern Rhodesia and other measures; 
‘called upon all Members ‘‘to carry out this decision of the Security Council 
in accordance with Article 25 of the United Nations Charter’’; and, finally, 
reminded the Members ‘‘that the failure or refusal by any of them to 
implement the present resolution shall constitute a violation of Article 
25 of the Charter.” 1° 

The position of the Portuguese Government appears to be that, unless 
and until the questions relating to the voting procedures in connection 
with both resolutions—Resolution 282(1966) was adopted with two perma- 
nent members (France, U.S.S.R.) abstaining—and others relating to sub- 
stantive aspects receive authoritative replies, it will not comply with them." 
The position of South Africa seems substantially the same. Whatever may 
have been the motivation, the questions raised by the two governments re- 
vive the old issue about the voting rules in the Security Council and re- 
quire consideration. 


Tit 


The reply given by the Secretary General was crisp and to the point. 
There will be general agreement with his proposition that the Security 
Council is entitled to give an authoritative interpretation. Certainly, the 
procedure of the Security Council could not be questioned by the General 

t 


2 Doe. §/7378, June 21, 1966; the Seeretary General maintained his position in his 
letter of ‘Feb. 17, 1967, to the Minister for Foreign Affairs of Portugal, in which he 
acknowledged letters of Feb. 3, 1967, addressed to him by the Portuguese Minister. 
Doe, 8/7798, March 1, 1967. 

10 The President’s reply was never circulated in document form but its substance was 
stated by the Portuguese Government in its letter of Feb. 3, 1967, Doe. 8/7735/Rev. 
1, p. 3. | 11 Doe. 8/7735/Rev. 1, Feb. 14, 1967. 

12 Doe. :S/P.V. 1340th meeting, Dec. 16, 1966, pp. 76-80. 

18 Doe. | 8/RES/232(1966); 61 AJ.I.L. 654 (1967), 

+ Doe. \8/7785/Rev. 1, p- 4, par. 6, 
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Assembly. The tenor of the Advisory Opinion of the International Court 
of Justice in the Competence of the General Assembly case would discourage 
any attempt by the Assembly to question the validity of any resolution 
which the Council itself considers validly adopted.° Moreover, there is 
the ease of the admission of Israel to the United Nations in 1949. On that 
occasion the validity of the Security Council recommendation to admit 
Israel was challenged in the General Assembly on the ground that one 
permanent member, the United Kingdom, had abstained. The then Presi- 
dent of the Assembly, Mr. H. E. Evatt (Australia) ruled 


that the manner in which the recommendation of the Security Council 
had been adopted concerned the internal government and procedure 
of the Security Council and must be accepted by the General Assembly 
as a recommendation of the Security Council within the meaning of 
of the Cherter.%¢ 


It is certainly true, as suggested by the Secretary General, that the 
Security Counzil was in a position to give an euthoritative interpretation 
of its Resolution 221(1966). But there is no reason why the Council or 
the Assembly as well should not be legally able to ask the International 
Court of Justice for an advisory opinion on the constitutionality of the 
voting on that or any other resolution. In addition to the Advisory Opinion 
referred to above, there is another precedent, namely, the request of the 
Assembly for an opinion in the Membership case.” In that matter the 
voting practice in the Security Council was in controversy, and the Court 
did not see any reason for declining to give the requested opinion on the 
ground that it came from the Assembly and not from the Security Council. 

Furthermore, there is the well-known San Francisco Statement on in- 
terpretation which recognizes the right of each organ to interpret those 
parts of the Charter which are ‘‘applicable to its particular functions.’’ 
It also recognizes the right of the Court to interpret the Charter, a right 
which, moreover, the Court itself has affirmed on several occasions."® 
The Statement also pointed out ‘‘that if an interpretation made by any 
organ of the Organization . . . is not generally acceptable it will be with- 
out binding force,’’ and that in such circumstances it may be necessary ‘‘to 
embody the interpretation in an amendment tc the Charter.’’ +° 

The report incorporating the statement on interpretation of the Charter 
was unanimously adopted by Commission IV on June 15, 1945, and the 
Plenary Session adopted the report of Commission IV on June 25, 1945.4 


15 [1950] LO.J. Rep. 4, particularly at 10: f‘, .. nowhere has the General Assembly re- 
ceived the power to change, to the point of reversing, the meaning of a vote of the 
Security Council,’? 

16 General Assembly, 3rd Sess., Official Records, Pt. IL at 330, and Gross, loc. cit. note 
3 above, at 223. ; 17 [1948] I.C.J. Rep. 57. 

18 See Membership case, [1948] I.C.J. Rep. 57 at 61, and Expenses case, [1952] ibid. 
151 at 156. 

19 Doe, 933, June 12, 1945, in 18 U.N.C.L.O. Does. 703, at 710. 

20 Doe. 1153, IV/12(1), June 22, 1945, ibid. 105. 

21 Doe, 1210, P/20, June 27, 1945, 1 ibid. 627, 
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The rule enunciated by the Conference ‘‘would seem still to hold good.” 22 
If one! were to stop at this point, the reservations formulated by South 
Africaiand Portugal could be maintained unless and until the practice of 
the Security Council with respect to abstentions by permanent members 
were incorporated in an amendment to the Charter. This conelusion 
would | seem to derive added strength from the rules of interpretation 
adopted by the International Law Commission. In Article 27(2a) of its 
Draft ‘Articles on the Law of Treaties, the Commission included in the 
context of a treaty for the purpose of interpretation ‘‘any agreement re- 
lating to the treaty which was made between all the parties in connexion 
with the conclusion of the treaty.’’?> If there is any doubt as to the 
character of the Statement as an ‘‘agreement,’’ it would certainly qualify 
as part of the preparatory work to which, pursuant to Article 28 of the 
Draft Articles, recourse may be had under certain circumstances. 

The position taken by the two governments may, however, be also ex- 
amined: more specifically from the point of view of the nature of Resolu- 
tions 221 (1966) and 2382(1966). The former was presumptively taken on 
the T of Chapter VII but it is not couched in the language of a ‘‘de- 
cision.’? It would therefore be doubtful whether it would come within the 
range of Article 25 of the Charter. The latter, on the other hand, ex- 
plicitiy’ invokes Articles 39 and 41 of the Charter, it ‘‘decides’’ what the 
Members shall do or refrain from doing, and twice reminds the Members 
of their obligations under Article 25 of the Charter. The binding force 
which Article 25 confers upon decisions of the Security Council would 
seem to rule out any reservations by individual Members: once adopted by 
the Council, decisions are ipso facto binding and ought to be carried out. 
Any other interpretation, it could be argued, would undermine the ef- 
fectiveness of the Security Council as the organ of the United Nations, 
which, under Article 24, has primary responsibility for the maintenance 
of international peace and security. From this standpoint Article 25 would 
appear ias the natural and logical corollary of Article 24. Ambassador 
Arthur J. Goldberg seems to have espoused this view when he said with 

reference to Resolution 282(1966) : ‘‘This determination by the Council in 
the exercise of its charter powers is conclusive and may not be contested by 
any member.” #4 

This categorical statement nothwithstanding, another difficulty has to be 
faced at this point. Article 25 qualifies the decisions of the Council and 
presumably the duty of Members to accept and enrry them out by the 
words “in accordance with the present Charter.’ While different in- 
terpretations of this clause are possible, the chief point is that, far from 


22 Dissenting Opinion of Judge Winiarski in the Expenses case, [1962] I.C.J. Rep. 
at 229. | 

23 LLG. Reports on the Second Part of Its 17th Sess., Jan. 3-28, 1966, and on Its 
18th Sess., May 4-July 19, 1966. General Assembly, 21st Sess., Official Records, Supp. 
No. 9 (A/6309/Rev. 1), p. 49; 61 A.J.LL. 348 (1967) (hereinafter cited as ‘‘I.L.C. 
Rep. 7). | 

24 ‘International Law in the United Nations,’’ 56 Dept. of State Bulletin 140-145, 
at 143 (1967). 
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ruling out challenges of the constitutionality of the decisions of the Couneil, 
it invites them. Grounds for such challenges may be of two kinds: formal 
and substantive. The South African Government limited its reservation 
to the voting proceđure, that is, to the formal validity of Resolution 
221(1966). The Portuguese Government, on the other hand, challenged 
not merely the voting procedure, the formal validity of Resolutions 221 
(1966) and 232(1966), but also their substantive validity.” Leaving out 
the substantive aspect as outside the scope of this paper, the formal 
challenges may be examined from two points of view: Is their validity to be 
determined in terms of the ‘‘present’’ Charter or in terms of the Charter 
as interpreted in practice? 

From the former standpoint the answer could hardly be in doubt. The 
reservations expressed by members of the Security Council when the 
Soviet Union first abstained in 1946 in connection with the Spanish Ques- 
tion would support the interpretation that, strictly speaking, abstention 
was not compatible with Article 27(3).2° This approach would not com- 
mend itself on the ground that it puts the problem in too narrow and rigid 
a framework. It is also one which has not been contended for by South 
Africa and Portugal. Portugal seemed primarily concerned with the réle 
of abstentions in decisions involving the use of force and more generally 
in the post-amendment era. 

Turning to the second alternative, that is, the validity of the resolutions 
in terms of the Charter as interpreted in practice, two approaches suggest 
themselves. According to one, the practice since 1946 would be construed 
as amounting to a rule of customary international law modifying the 
‘‘present’’ Charter, whereas, according to the other, the practice would be 
just that—the practice of an organ the probative value of which is far from 
clear. In case the former approach is adopted, the reservations of South 
Africa and Portugal would appear as clearly untenable. But it is by no 
means evident that the practice of the Council has hardened into a rule of 
law with the effect of superseding the rule laid down in the Charter. 

Assuming that what we have is merely a practice the legal effect. of which 
is doubtful, the two governments would be justified in raising the issue, 
particularly with respect to the effect of that practice in the post-amend- 
ment phase and with respect to Chapter VII decisions, and asking for a 
clarification. 


IV 


The Secretary General, in his communication referred to above, rejected 
the reservations on the basis of the study prepared for him.” <A detailed 
study of the subject was published by the Legal Counsel of the United 


25 See pars. 5-7 of its letter of April 27, 1966, Doc. 8/7271, and also its letter of 
July 29, 1966, addressed to the President of the Security Council, Doc. 8/7445, Aug. 3, 
1966, and its lester to the Secretary General dated Feb. 3, 1967, Doe. 8/7735/Rev. 1, 
Feb. 14, 1967. 

26 See Grogs, loc. cit. note 3 above, at 215 ff. 

27 P, 317 above, 
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Nations, Dr. Stavropoulos.” His conclusion is that the consistent practice 
of voluntary abstention in voting on non-procedural matters has been 
accepted by the permanent members and ‘‘acquiesced in by other Members 
of the Organization, and can now be considered a firm part of the consti- 
tutional law of the United Nations.’’2® This is derived from the fact that 
since 1946, permanent members of the Council have voluntarily abstained 
‘at least 264 times in connection with the vote on part or the whole of 
various non-procedural decisions of the Council which were declared to be 
adopted. ’730 With respect to abstentions in votes relating to Chapter VII, 
the evidence is less copious. Apart from the two resolutions the validity 
of which has been questioned, Dr. Stavropoulos refers to Resolution 54 of 
July 15, 1948, in the Palestine question which invoked Article 39, and 
other resolutions which in the view of one or more permanent members. fell 
under that chapter. His conclusion on this part of the issue, based in 
part on preparatory work, is emphatic: 


. there is no basis in the text of the Charter or in the practice of 
ihe "Security Council to distinguish between the effect of a voluntary 
abstention by a permanent member when the Council is acting under 
Chapter VII of the Charter and when it is acting under other chap- 
ters and articles.*? 


As is that part of the Portuguese reservation which questioned the 
continuation of the practice of the Council in the current post-amendment 
phase, Dr. Stavropoulos is, of course, well aware that resolutions can be 
adopted on non-procedural matters even if all five permanent members of 
the Council abstain. He sees no reason why, in an event which, to be sure, 
is not likely to occur, the old practice of not treating abstentions as a 
regane vote, should not continue.** In his view the implementation of a 


28 Constantin A. Stavropoulos, ‘‘ The Practice of Voluntary Abstentions by Permanent 
Members! of the Security Council under Article 27, paragraph 3, of the Charter of the 
United Nations,’? 61 A.J.I.L. 737-752 (1967). 

29 Ibid. at 752. 30 Ibid. at 743. 

31 Ibid. at 749-750. _ 82 Ibid. at 750. 

83 The possibility of such an event occurring, while remote, must not be excluded. Dr. 
Stavropoulos refers (p. 752) to one instance, Resolution S/RES/202(1965) adopted 
on May 6, 1965, by a vote of 7 to none, with 4 abstentions, the abstainers being four of 
the five permanent members, namely, France, U.S.S.R., United Kingdom, and the United 
States. The resolution (Doc. 8/6329/Rev. 1) was concerned with Southern Rhodesia. 
In the explanation of the vote, the representatives of France and the United Kingdom 
stated that they were concerned about the question of the competence of the Council. 
The representative of the United States shared these doubts, although he had ‘‘no 
trouble endorsing the principles set forth in the first six operative paragraphs.’’? The 
Soviet representative considered the resolution ‘‘ obviously inadequate, although it con- 
tained some positive elements.’’ Security Council, 20th Year, Official Records, 1202nd 
Meeting, p. 17, par. 90; p. 19, par. 96; p. 20, par. 100; and p. 21, par. 109. The repre- 
sentative of the Ivory Coast suggested that the compromise had to be accepted to avoid 
the ‘notorious veto,’’ and ‘‘that in the light of the present cireumstances, the great 


l 


Powers themselves will in the end understand why the smaller Powers oppose the idea 


of concentrating all powers in the hands of the Security Council, and since we have just 
seen the Kind of resolutions we may expect in that case.’’ Ibid., p. 25, par. 187. 
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resolution calling for major enforcement measures would ‘‘require the 
active co-operation of all or some of the permanant members and it is diffi- 
cult to believe that some members would be prepared to commit themselves, 
through abstention, to taking measures with which they did not fully agree 
when negative votes on their part could free them of such a commitment.’’ *4 
It is, of course, more likely that a resolution which elicited a massive ab- 
stention on the part of the permanent membars would have become so 
emasculated as to be fairly meaningless politically precisely in order to 
avoid a veto. On the other hand, in connection with some issues it may be 
politically difficult for a permanent member to oppose head-on what seems 
to be the prevailing current of opinion. In such a case would that mem- 
ber or those members be legally committed to do what the resolution pur- 
ported to require? 


y 


In assessing the significance of the practice of the Security Council 
in connection with abstentions by permanent members on non-procedural 
issues, one corsideration, it is submitted, could be eliminated. Dr. Stavro- 
poulos is concerned with the effect which acceptance of the reservations 
formulated by Portugal and South Africa would have on past resolutions 
on: non-procedural matters in which one permanent member or more ab- 
stained." There is no compelling reason for assuming that a contrary 
practice of the Council, namely, treating abstention by a permanent member 
as failing to satisfy the requirement laid dovm in Article 27(3), would 
have or need to have retroactive effect. 

The long-standing practice of the Council in the matter of abstention 
is no doubt impressive, but what precisely is its significance? If it con- 
tinues, the next question to be considered is whether resolutions adopted 
with one or several abstentions have the same legal validity and the same 
binding force as resolutions concurred in by all the permanent members. 
The increase in membership of the Council and the consequent possibility 
for all permanent members to abstain in the vote on a non-procedural 
matter, possibly involving enforcement action, is a factor which may have 
some bearing in sifting alternative answers. 

With respect to the first question—the legal significance of practice— 
three views require attention: practice of organs, subsequent practice of 
contracting parties as an element of interpreting a treaty clause, and 
subsequent practice of contracting parties as a procedure for modifying 
provisions of a treaty. ; 

The International Law Commission examined these three aspects of 
practice. It decided to exclude practice of organs from the scope of its 
Draft Articles on the Law of Treaties on tha ground that ‘‘this special 
problem appears to relate to the law of interrational organizations rather 
than to the law of treaties, and the Commission did not consider that it 


84 Loo. cit. ab 752. 
35 Ibid. at 744-745, where a list of such resolutions is printed. 
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would be appropriate to deal with it in the present articles.” 3° The Com- 
mission correctly, it is believed, pointed out that 


The problem of the effect of the practice of organs of an interna- 
tional organization upon the interpretation of its constituent instru- 
ment raises the question how far individual Member States are bound 
by ‘the practice. Although the practice of the organ as such may be 
consistent, it may have been opposed by individual Members or by a 
group of Members which have been outvoted.*” 


On the other hand, and consistently with its decision of 1964, the 
Commission in its final draft included Article 4, which admits and recog- 
nizes the autonomy of international organizations with respect to their 
constituent instruments.** This raises, then, the question whether within 
the juridical framework of the United Nations there have developed any 
rules governing the legal significance of the practice of organs, particu- 
larly in relation to the binding force of such practice upon individual 
Members. There are no such express rules generally and there is no rule 
specifically with respect to the practice in connection with Article 27(3). 
The interpretative statement adopted by the San Francisco Conference 
could be regarded as constituting a general rule. According to this rule 
the practice of an organ would not be binding upon dissenting or opposing 
Members.” 

The International Court of Justice in the Expenses case made liberal 
use of the practice of organs in connection with relevant articles of the 
Charter, particularly Articles 17 and 11(2). But apart from the circular 
nature of the Court’s reasoning * the real question in connection with 
the practice of organs is whether it is binding at all and if so whether 
it is binding upon Members voting in favor of certain resolutions but not 
upon dissenting Members. This aspect of the problem was considered by 
Judges Spender and Fitzmaurice in their Separate Opinions and Judge 
Bustamante in his Dissenting Opinion. While Judge Fitzmaurice appeared 
to emphasize consent or tacit recognition as an independent and necessary 
requirement of the binding force of practice, he concluded that, while the 
practice of the United Nations ‘‘cannot be less than very material,” it was 


26 1964 T.L.C. Rep. (16th Sess.) (Doe. A/5809, Oct. 8, 1964), p. 86, par. 14. 

37 Ibid. at 85, par. 14. 

38 Art. 4 reads as follows: ‘‘The application of the present articles to treaties which 
are constituent instruments of an international organization or are adopted within an 
international organization shall be subject to any relevant rules of the organization.’’ 
1966 L.L.C. Rep. (17th and 18th Sess.), General Assembly, 21st Sess., Official Records, 
Supp. No. 9 (A/6309/Rev. 1), p. 11. 39 P. 319 above. 

40 The following are deemed representative statements: ‘‘It is a consistent practice 
of the General Assembly to include in the annual budget resolutions, provision for ex- 
penses relating to the maintenance of international peace and security.’’? ‘‘The prac- 
tice of the Organization throughout its history bears out the foregoing elucidation of 
the term faction? in the last sentence of Article 11, paragraph 2.’? [1962] I.C.J. 
Rep. 151 , at 160 and 165. 

41 Leo ‘Grow, t: Expenses of the United Nations for Peace-Keeping Operations: The 
Advisory Opinion of the International Court of Justice,’’ 17 Int. Organization 1-35 at 
14 ff. (2963). 
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impossible to regard it ‘‘as conclusive in the matter.’? This is particularly 
so if, as was the case in connection with the expenses of the United Nations, 
that very practice ‘‘is put in issue.” 4? 

Judge Bustamante pointed out that ‘‘the real reason for the obedience 
of States Members to the authorities of the Organization is the conformity 
of the mandates of its competent organs with the text of the Charter.” 


Whereas there is 


a legal presumption that each of the organs of the Organization is 
careful in its actions to comply with the prescriptions of the Charter; 
but when, in the opinion of one of the Member States, a mistake of 
interpretation has been made or there has even been an infringement 
of the Charter, there is a right to challenge the resolution in which the 
error has been noted for the purpose of determining whether or not 
it departed from the Charter. 

It cannot be maintained that the resolutions of any organ of the 
United Nations are not subject to review: that would amount to de- 
claring the pointlessness of the Charter or its absolute subordination 
to the judgment—always fallible—of the organs.** 


A presumption of validity of resolutions of the organs of the United 
Nations, whetker from the material viewpoint as contended by the Court 
and Judge Fitzmaurice,** or from the formal point of view, as would be the 
‘ease with the conformity with the voting requirement in Article 27(3), is 
always rebuttable; it is not, it is submitted, in the nature of a presumption 
juris et de jure. Where the presumption could rely, as in connection 
with voluntary abstention of permanent members in votes on non-procedural 
matters, on a long-continued and consistent practice, the rebuttal may be 
more dificult but it cannot be excluded a limine. 

This, in substance, is the essenze of Judge Spender’s closely reasoned 
argument against equating ‘‘subsequent conduct of the parties to a treaty” 
with ‘‘the praztice followed by an organ of the United Nations.’ 4 There 
is no basis for this in the jurisprudence of the present Court or of its 
predecessor, the Permanent Court of International Justice.** A practice 
cannot be relied on against Members which decline to accept it expressly 
or tacitly. As Judge Spender put it: 


Apart frcm a practice which is of a peaceful, uniform and undisputed 
character accepted in fact by all current Members . . . I accordingly 
entertain considerable doubt whether practice of an organ of the 
United Nations has any probative value either as providing evidence 
of the intentions of the original Member States or otherwise a cri- 
terion of interpretation. As presently advised I think it has none.*? 


In short, the views of Judges Spender, Fitzmaurice and Bustamante, each 
in its own manner, consider consent in one form or another as prerequisite 
for practice of organs to have legal effect upon Members of the United 


42 [1962] LO.J. Rep. at 201. 43 Ibid. at 304. 

44 Ibid. at 168 and 204. 45 Ibid. at 195. Italics in the criginal. 

46 See ibid. at 192-195, for a refutation of alleged precedents one of which was invoked 
by the Court, ibid. at 157. 47 Ibid. at 195. f 
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Nations. This, it will be recalled, is the nub of the San Francisco State- 
ment on the interpretation of the Charter. As Judge Spender put it: 


l + 

Each organ of the United Nations, of course, has an inherent right 
to interpret the Charter in relation to its authority and functions . 
their right to interpret the Charter gives them no power to alter it.*® 


In its second aspect practice appears as a factor in the interpretation 
of treaties. Subject to Article 4, referred to above, the International Law 
Commission ’s Article 27, paragraph 3(b) of the general rule of interpreta- ` 
tion is relevant. In connection with the context of a treaty there shall be 
taken into account 


ki subsequent practice in the application of the treaty which 
establishes the understanding of the parties regarding its interpreta- 
tion. aa 


In the present context it is only TSceesAyy: to establish the meaning of the 
words ‘‘the understanding of the parties.’’ In its Comment the Commis- 
sion states as follows: 


. | The text provisionally adopted in 1964 spoke of a practice which 
‘establishes the understanding of all the parties.” By omitting the 
word ‘‘all’’ the Commission did not intend to change the rule. It 
considered that the phrase ‘‘the understanding of the parties’’ neces- 
sarily means ‘‘the parties as a whole.” It omitted the word ‘‘all” 
merely to avoid any possible misconception that every party must in- 
dividually have engaged in the practice where it suffices that it should 
have accepted the practice.®° 


This statement appears to be in accord with what has been said in connec- 
tion with the practice of organs. In order to be able to consider subse- 
quent practice of parties to a treaty as an authentic means of interpreta- 
tion, the. practice or conduct must be comprehensive, that is, embracing all 
parties. | It could be argued that insofar as the practice to consider ab- 
stention ‘of the permanent members as being in conformity with the re- 
quirement of Article 27 (8), there was, indeed, such an all-embracing 
understanding before the coming into force of the amendment changing the 
composition of the Security Council. Query No. 1: Has the 'practice ac- 
quired such a degree of acceptance that it could not be called in question 
now as it has been by Portugal and South Africa? Query No. 2: Is the 
amendment of the Charter sufficiently important to justify the view that 
beginning with its entry into force a new phase in the functioning of the 
Council has started in which the previous understanding does not automati- 
cally continue? In other words, has the practice of the parties acquired 


48 Ibid. at 197. For a different view which, however, is not free from ambiguity, 
see Oscar Schachter, ‘‘ The Relation of Law, Politics and Action in the United Nations,’’ 
109 Hague Academy, Recueil des Cours 169-256, at 187 (1963, IT). 

49 LLC. | i Rep., op. cit. at 49. 

50 Tbid. at 58, par. 15. Italics supplied.. In the same sense the comments by the 
Government of the United States, 61 A.J.I.L. 1123-1161 at 1159 (1967), on the 1964 
draft. 
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binding force so that it is not open to any member, whether permanent or 
not, of the Council or to any Member of the Organization not represented 
on the Council to challenge it? l 

There does not seem to be any clear-cut answer to any of these queries. 
The Commission stressed the point that the practice must be ‘‘consistent’’ 
and that it must establish ‘‘the understanding of all the parties’’ in order 
to qualify as an authentic means of interpretation. It seems obvious that, 
even if the practice continues to be consistent, it no longer establishes the 
understanding of all the parties, tat is, of all the Members of the United 
Nations. Furthermore, it is not at all clear from the Commentary of the 
Commission whether this rule of interpretation is applicable in case of a 
practice which is clearly contra legem. The reservations of some members 
of the Council on the occasion of the first abstention by the Soviet Union in 
1946 would be evidence of their common understanding that abstention was 
incompatible with the text of Article 27(3). Analogies to the League of 
Nations practice in the matter of abstention are misplaced, as the voting 
rule for the Council of the Leagu2 was different from the voting rule for 
the Security Council," 

It remains to consider the third aspect of practice, namely, practice as a 


` process for modifying provisions of a treaty. Again it may be appropriate 


to recall at the outset Article 4 of the Commission’s final Draft Articles 
on the Law o? Treaties. Are there any relevant rules of the United Na- 
tions on this subject? There appear to be none * except the Statement on 
the interpretation of the Charter, which emphasizes the requirement of gen- 
eral consent. This requirement, however, is, as will be seen presently, 
consistent with the view of the Commission. 

The Commission in Article 38 states as follows: 


A treaty may be modified by subsequent practice in the application of 
the treaty establishing the agreement of the parties to modify its 
provisions.™® 


In the Commentary two points are made which are relevant: first, that 
the practice to modify a treaty just as the practice to interpret a treaty in 
a certain way ‘‘must be such as to establish the agreement of the parties as 
a whole to the modification in question’’; t and secondly, that a consistent 
practice establishing the common consent of the parties ‘‘to the application 
of the treaty in a manner different from that laid down in certain pro- 
visions, may have the effect of modifying the treaty.’ 5 

These specific comments suggest two conclusions: first, that the consent 
of the parties or their acquiescence is required for a practice modifying the 
provisions of a treaty. The practice of the Security Council over a period 
of twenty years and covering a wide range of non-procedural matters meets 


51 See Gross, loc. cit. note 3 above, at 215 £., and p. 227 for a statement by Dr. Liang 
which draws such an analogy. 

52 And none was cited by Dr. Stavropoulos. 

53 I.L.C. Rep. op. cit. 66. 54 Ibid. at 66, par. 2. 

55 Ibid. at 65, par. 1 of Commentary to Art. 38. Italics supplied. 
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this test. Secondly, that the practice in the application of a treaty does not 
purport to be in the nature of an interpretation but is frankly in the nature 
of a modification of treaty provisions. The practice of the Security Coun- 
cil would easily satisfy this requirement. It would be extremely strained, 
even by! means of a teleological interpretation which may in certain cir- 
cumstances be appropriate to constituent instruments of international or- 
ganizations," to maintain that abstention by a permanent member in the 
voting on a non-procedural matter is compatible with the text of Article 
27(3). ‘The International Law Commission gave priority to the ‘‘ordinary 
meaning”’ of the terms of a treaty and, referring to the jurisprudence of 
> the International Court of Justice, it declared in the Commentary that 
“the textual approach to treaty interpretation is regarded by it (the 
Court) as established law.’’5’ Having regard to the equally authentic 
texts of the Charter in the French, Spanish, Russian and Chinese languages, 
and accepting the Commission’s Article 29 regarding the interpretation of 
treaties in two or more languages,” there is hardly any doubt left that 
abstention by a permanent member in the voting on a non-procedural 
matter is incompatible with Article 27(3). 

The construction of the practice as modifying rather than as interpreting 
Article 27(8) of the Charter would meet the necessity of stability in the 
operation of the Security Council. It may be true, as the Commission 
declared; that ‘‘the line may sometimes be blurred between interpretation 
and amendment of a treaty through subsequent practice,’’ but it is also 
true that ‘‘legally the processes are distinct.” ® The practical results 
may also be quite distinct. 

As suggested above,** a practice is always precarious, as it requires the 
common ‘consent of the parties and it very probably could not be relied 
upon in relation to dissenting Members such as Portugal and South Africa. 
It might: be necessary to invoke the doctrine of estoppel or preclusion to 
overcome their opposition. In any event it is pertinent to recall the 
pronouncements of the International Court of Justice in the Peace Treaties 
(Second Phase) case on ‘‘the natural and ordinary meaning of the terms”? 
of the treaties and that ‘‘it is the duty of the Court to interpret the treaties, 
not to revise them.” © 

In the case of a treaty modified by practice, a tribunal would interpret it 


as revised and . . . give effect to any revision arrived at by the parties. 
In the last analysis, it seems to be a matter chiefly of the nature and 


58 Rosenie, ‘Ig the Constitution of an International Organization an International 
Treaty? Reflections on the Codification of the Law of Treaties,’’ 12 Comunicazioni e 
Studi (Milan, Instituto di Diritto Internazionale e Straniero) 23-89, at 77 ff. (1966). 

57 L.L.C. 'Rep., op. cit. at 52, par. 11. 

58 Ibid. at 54-56; see also Gross, loc. cit. note 3 above, at 210. 

59 Ibid. at 66, par. 1 of Commentary to Art. 39. 

60 But see Stavropoulos, loc. cit. at 741; ‘‘ Whether the example of voluntary ab- 
stentions under Article 27, paragraph 3, of the Charter is considered as a case of inter- 
pretation or a case of modification through subsequent practice—the practical if not 
the legal effects being the same. ..’’ 81 See p. 327 above. 

62 [1950} I.C.J. Rep. 221 at 227 and 229. 
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weight of the evidence required to establish the existence of such a 
revision, whether it results from writing or from practice. 


The distinction between these two functions of practice—practice in the 
sense of subsequent conduct of the parties as a means of interpreting, and 
practice as a process for modifying provisions of .a treaty—lies precisely 
in the fact that the latter is an independent principle and the former is not. 
As the Arbitral Tribunal between the United States and Italy declared 
in 1965: 


The conduct of the parties in their application of the 1948 Agree- 
ment is not, of course, in itself decisive for the interpretation of the 
disputed text; it can however serve as additional evidence as regards 
the meaning to be attributed to the text on the basis of the objective 
sought and the intentions of the parties.** 


Distinguishing practice in this sense from practice which results in a 
rule of customary international law, the Tribunal stated: 


... the matter at issue is not to deduce a legal standard from the 
practice followed but merely to reveal the interpretation the parties 
gave to the provisions in dispute, which can serve as additional evidence 
in ascertaining the intentions of the parties and illustrate their intent 
as of the time the Agreement was concluded.© 


The practice of the Security Council concerning abstention could hardly 
qualify as ‘‘additional evidence’’ of the intent of the parties ‘‘as of the 
time’’ the Charter was drafted and initially implemented. 

On the other hand, the 1963 Arbitral Tribunal; in the dispute between 
France and tke United States regarding air transport services, admitted 
practice as a process for modifying treaty provisions in a passage quoted 
by the International Law Commission in support of Article 38: 


This course of conduct may, in fact, be taken into account not 
merely as a means useful for interpreting the Agreement, but also as 
something more: that is, as a possible source of a subsequent modifica- 
tion arising out of certain actions or certain attitudes having a bear- 
ing on the juridical situation of the parties and on the rights that 
each of them could properly claim.** 


It may be concluded, then, that if it is desired to explain juridically the 
practice of the Council in the evaluation of abstention of permanent mem- 
bers, and if this practice is to be placed on a firm legal foundation, then 


63 Sir Gerald Fitzmaurice, ‘‘The Law and Procedure of the International Court of 
Justice 1951-4: Treaty Interpretation and Other Treaty Points,’’ 33 Brit. Yr. Bk. 
Int. Law 203-293 at 225 (1957); see also pp. 212 and 252. Sir Gerald (at p. 225) 
links the principle of revision by conduct with the doctrine of ‘‘Emergent Purpose.’’ 
Such connection may indeed exist in some cases but not in others. As an independent 
principle, revision by conduct may stand on its own feet. 

64 Italy-United States Air Transport Agreement. Advisory Opinion of Tribunal, July 
17, 1965, 4 Int. Legal Materials 974-984 at 983 (1965); also in 60 A.J.I.L. 413-418 at 
418 (1966). Italics supplied. 85 Ibid. 

es LL.C. Rep., op. cit, at 65, par. 1 of Commentary on Art. 38; 58 AJ.LL. 1023 
(1964). The Italo-American Tribunal distinguished this holding from its own view 
regarding practice. Ibid. 
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the construction of this practice as a rule of customary international law 
modifying pro tanto Article 27(3) °* of the Charter is indicated." If the 
practice is construed as customary international law, the reservations of 
Portugal and South Africa must be regarded as untenable." However, 
this does not, it is believed, conclude the matter. 


i VI 


It is suggested that a distinction may be drawn between the validity of 
resolutions on non-procedural matters, such as Resolutions 221(1966) and 
232(1966), declared adopted with some of the permanent members abstain- 
ing, and their binding force for the Members of the United Nations. As- 
suming ‘the correctness of the above construction, the resolutions ought to 
be regarded as formally valid. But validity is one thing, binding force is 
another: This is clearly and easily seen in connection with resolutions 
of the General Assembly. Resolutions relating to the internal economy of 
the Organization, such as admission to membership, appointment of the 
Secretary General, budget and many other matters, have legally binding 
force ifithey are formally valid. Resolutions relating to the maintenance 
of international peace and security calling for some action by the Members 
have no! legally binding force even if they are formally valid. 

A similar distinction could be made with respect to resolutions of the 
Security Council. Generally, resolutions under Chapter VI have no 
legally binding force for Members even if they are formally valid. On the 
other hand, decisions under Chapter VII have, pursuant to Article 25 of the 
Charter, legally binding force if they are also formally valid.» The dis- 
taenn is juridically and politically highly relevant and, as a matter 
of fact, the reply to be given to one of the questions raised by Portugal 
depends on this distinction. Fitzmaurice examined the question whether 


67 The text of Art. 27(3) would then read as follows: ‘‘Decisions of the Security 
Council on all other matters shall be made by an affirmative vote of nine members and 
without the negative vote of any of the permanent members; ...’’ or: ‘Decisions 
of the Security Council on all other matters shall be made by an affirmative vote of 
nine members including the concurring votes of the permanent members provided that 
abstention shall not be construed as a negative vote; ...?? 

68 This is the view of Professor G. I. Tunkin in the passage from his book, Droit 
International Public 94-95 (1965), quoted by Stavropoulos, loc. cit. at 746. Tunkin, 
however, derives the custom from ‘‘the interpretation of paragraph 3 of Article 27 
of the Charter which has been followed by the Security Council.’? His view is not 
shared by! this writer for the reasons developed in this paper. 

68a Tt is assumed, of course, that the process of modification of a treaty by subse- 
quent practice applies even in case of a multilateral treaty which, like the Charter, 
provides a specific method for amending it. See I.L.C. Rep., p. 62, par. 4, and p. 66, 
par. 3 of Commentary to Art. 38. 

68b The question of the substantive validity of General Assembly and Security Council 
resolutions is not considered here. 

89 The Portuguese Government noted that Res. 221(1966) ‘‘constitutes a clear denial 
of the principle of freedom of the seas and the principle of free aecess to the sea by land- 
locked countries. As these principles have been embodied in conventions which have the 
status of international law, the Portuguese Government does not believe that the Se- 
curity Council can legislate against international law as now in force. Otherwise, it 
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a resolution of the General Assembly, ‘‘though not obliging member States 
to take certain action, may act as an authority to them to do so... and 
how far such a resolution can operate to release a member State from a pre- 
existing obligation.” His answer is as follows: 


. as regards decisions of the Security Council—since Members have 
an obligation under the Charter to carry them out, they would be justi- 
fied for this purpose in breaking a pre-existing treaty, and indeed 
bound to do so, so far as the Charter goes. But, as they are not under 
any direct legal obligation to carry out Assembly resolutions, they 
could not plead any conflict of obligations. . . . The pre-existing obli- 
gation would therefore prevail, in law.’° 


This, it is believed, is a correct statement of the principle. Accordingly, 
assuming Resolutions 221(1966) and 232(1966) to be not merely valid but 
also legally binding, Members, including Portugal, would be justified as well 
as obligated to carry them out even if pre-existing obligations stood in 
the way. 

The question which, in the present submission, needs to be faced is 
whether Security Council decisions adopted pursuant to Article 27(38) 
as modified by practice having the character of custom, are still to be 
considered as imposing legal obligations upon the Members pursuant to 
Article 25, or whether in consequence of the modification of Article 27(3) 
there are compelling reasons for considering Article 25 as having been 
modified or as requiring modification. The change in the composition of 
the Security Council and the possibility created thereby that decisions 
calling for action under Chapter VII may be validly adopted even if all 
permanent members abstain, is certainly a factor, though perhaps not a 
decisive factor, which requires consideration. The factor which is decisive 
in this context is that abstention by permanent members in voting on such 
decisions may change or, to use a stronger word, frustrate the political 
basis for the action by the Security Council, particularly if abstention is 
followed by inaction by the permanent members. 

There is hardly any room for doubting the political assumptions on 
which the United Nations as a security organization was established. 
It was the continued co-operation of the great Powers which, as permanent 
members of the Security Council, would enjoy, by reason of their power 
and their political responsibilities, a special, dominant position on that 
body. This political assumption found legal expression in Articles 24, 25, 


must be asked whether international law is to be regarded as repealed. If the reply 
should be in the negative, the resolution of 9 April will have to be regarded as invalid. 
If it should not be possible to give an absolute reply, the question would then be when 
can the Council violate international law and when can it not do so?’’ Doe. 8/7271, 
April 28, 1966, p. 3, par. 5. The answer to this question will be given in the text. It 
may be observed here that, in the apparent contemplation of the Portuguese Government, 
Southern Rhodesia is a state or that it otherwise qualifies for the right of access to the 
sea as a landlocked country. 

70 Sir Gerald Fitzmaurice, ‘‘The Law and Procedure of the International Court of 
Justice, 1951-4: Questions of Jurisdiction, Competence and Procedure,’’ 34 Brit. Yr. 
Bk, Int. Law 1-161 at 5 (1958). Italies in the original. i 
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27(3) and 106 of the Charter. In matters of major political consequence 
the great Powers were to act in concert and not to shirk their responsibility 
by abstaining. The juridical expression of the political concert of power 
was a guarantee for the rank and file of the membership of the United 
Nations ‘frst, that they would not be called upon to involve themselves in 
any type of enforcement measures unless the power and prestige of the 
great Powers were solidly behind them; and secondly, that, because of 
voting requirement, such measures would be taken only in exceptional 
cases. Abstention by permanent members amounting to a consistent and 
continued practice thoroughly undermines these reasonable expectations. 
This in itself could appear to justify the conclusion that decisions of the 
Security Council particularly under Chapter VII should be regarded as 
permissive rather than as legally binding. 

Another factor which should be taken into account is the selection of 
the non-permanent members. The Charter in Article 23(1) laid down two 
eriteria for their election: a special one, the ‘‘contribution of Members 

. . to the maintenance of international peace and security’’ and an ad- 
ditional ‘one, “equitable geographical distribution.’’ For many years the 
second criterion has tended to be dominant and the first, the special 
criterion, to be practically disregarded. This practice could only have a 
detrimental effect on the réle and responsibility of the Council as the 
organ entrusted with primary responsibility for the maintenance of inter- 
national) peace and security. Now this practice has been reinforced by 
General ‘Assembly Resolution 1991(XVIII)A on the amendment of Article 
` 23(1). [In operative paragraph 3 that Resolution ‘‘decides’’ the geographi- 
eal pattern which shall govern the election of non-permanent members 
of the Council. It is legally correct to say that this decision is ‘‘not part 
of the Charter amendments and, therefore, not part of the Charter.” "t 
However, the election which took place following the entry into force of the 
Amendments would indicate that, even though not part of the Charter, the 
decision | of the Assembly and not the law of the Charter governed the 
election be non-permanent members. No useful purpose will be served, it is 
felt, in preserving the fiction that the Security Council in its composition 
is equipped to discharge effectively its primary responsibility. This should 
not be taken as a criticism of the importance which geographical distribu- 
tion has:‘come to occupy in the election of non-permanent members. It is 
merely suggested that decisions of a Security Council which is not the 
Security, Council intended by the Charter, should not automatically have 
the legal significance which Article 25 attributes to the decisions of the 
Security Council intended by the Charter. 

It is not possible within the scope of this paper to investigate the practical 
political, consequences of decisions of the Security Council which were 
validly adopted, although without the concurring votes of the permanent 
members. In many instances it is a matter of controversy under what 
article or chapter resolutions were adopted by the Council. For this 


71 Schwelb, loo. cit. at 852. 
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reason alone it would be difficult to carry out such an investigation into 
the actual behavior of Members generally and of the permanent members 
of the Security Council in particular. But there is another and even more 
subtle difficulty. Members may appear as carrying out decisions or sup- 
porting Security Council action or as refraining from doing so without it 
being possible to determine whether their behavior is motivated by a sense 
of legal obligation or of political interest or of sheer opportunism. 

In the Expenses case the Court, after reciting various Security Council 
resolutions relating to the operations in the Congo, and finding that they 
were adopted unanimously or without a dissenting vote, concluded: 


In the light of such a record of reiterated consideration, confirma- 
tion, approval and ratification by the Security Council and by the 
General Assembly of the actions of the Secretary-General in imple- 
menting the resolution of 14 July 1960, it is impossible to reach the 
conclusion that the operations in question usurped or impinged upon 
the prerogatives conferred by the Charter on the Security Council. 

72 


Yet some Members of the United Nations and even members of the Security 
Council reached the opposite conclusion and acted upon it. Judge Koretsky 
in his Dissenting Opinion, referring to the conclusion of the Court cited 
above, pointed out that the unanimity was more apparent than real. He 
referred particularly to the objection of the Soviet representative ‘‘against 
entrusting the Secretary-General with the implementation of the suggested 
measures’’ and stated: 


Therefore, any kind of vote on the resolution (and especially ab- 
stention from voting) does not mean that all the paragraphs of the 
resolution were approved by all those who did not cast a dissenting 
vote. Such reservations are often made, even while voting ‘‘for’’ a 
resolution." 

If this is the real situation as distinguished from the apparent situation, 
does it make sense, legally speaking, to attribute more than permissive 
authority to resolutions of the Council ? 

The resolution of May 6, 1965, referred to above ** was adopted by seven 
votes to none, with four abstentions, all four being permanent members of 
the Council. Three of them explained their abstention on the ground that 
they had doukts about the competence of the Council to adopt it. Strictly 
speaking, such a resolution would be of doubtful legal validity. Relying 
more on the apparent than the real vote, it could be, as it has been, con- 
sidered as formally valid, but should it be legally binding? The resolution, 
dealing with Southern Rhodesia, was particularly addressed to the United 
Kingdom. Its representative spoke as follows after its adoption: 


The fact that we have abstained from the vote on this resolution must 
certainly not be held in any way to mean that we accept the competence 
of the Security Council in the situation before us.” 

72 [1962] I.C.J. Rep. 151, at 176-177. 73 Ibid. at 279. 

74 P. 322 abova. 


75 Security Council, 20th Year, Official Records, 1202nd meeting, May 6, 1965, at 
18, par. 90. 
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It may in any event be doubtful whether this resolution fell under Chapter 
VII and consequently under Article 25 of the Charter, but on its face the 
representative’s statement would seem to reject the attribution of any 
binding force to the resolution. 

It is:not intended to argue here that, as a consequence of the actual 
behavior of Members of the United Nations, resolutions relating to Chapter 
VII measures are invariably and without exception of permissive rather 
than legally binding character if not concurred in by the permanent 
members. The practice may neither be consistent nor continue to serve 
as an authentic means of interpretation of, or as modifying, the relevant 
Charter provisions. But it is believed that there are sufficient reasons 
militating against any confident assumption that these provisions have 
retained their pristine integrity and offer a reliable basis for predicting 
the conduct of Members when called upon to take action pursuant to such 
resolutions. This conclusion is, moreover, in harmony with the whole trend 
in the United Nations from coercive and legally binding enforcement 
measures to permissive and voluntary peacekeeping operations. The 
Charter has set before the Members a pattern of collective security which 
experience has shown to be unattainable. The obstacles, all of them politi- 
eal in character and some of them transcending the United Nations, may be 
temporary. But this is a matter for hope and not for prediction. 

It may be objected that the suggested transition from obligatory to 
permissive measures may undermine the effectiveness of the Security Coun- 
cil as the primary guardian of international peace and security and that the 
Security Council is reduced to the level of the General Assembly. This is 
not so, for the undermining has been performed by the Security Council 
with the assistance of the rank and file Members of the United Nations. 

What, then should be the answers to Portugal’s questions? In answer 
to the first question it is suggested that resolutions under Chapter VII 
are deemed valid even. when all permanent members of the Council abstain 
in the vote. The second question therefore does not arise. The third ques- 
tion, insofar as it relates to the right of non-permanent members to have a 
policy implemented which affects the entire community of nations, may be 
answered as follows: Resolutions under Chapter VII are legally valid if 
adopted by nine non-permanent members without the opposing vote of any 
of the permanent members, but they are permissive and not legally binding; 
they may be implemented by Members willing to do so; however, assuming 
the aboye to be correct, Members would not be justified in breaking pre- 
existing! obligations. Finally, if a state, whether a Member of the United. 
Nationsjor not, should complain that such a pre-existing obligation had been 
violated, the matter could, by mutual consent, be referred to an arbitral 
tribunal or to the International Court of Justice for a judicial determina- 
tion. 
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RHETORIC AND REALITY: 


A STUDY OF CONTEMPORARY OFFICIAL EGYPTIAN 
ATTITUDES TOWARD THE INTERNATIONAL 
LEGAL ORDER 


By KATHRYN B. DOHERTY 


Princeton University 


While there has been general agreement among writers on international 
law and politics that the recent rapid increase in the number of inde- 
pendent states is significant for the international system, debate about the 
actual and potential consequences of that increase for the contemporary 
international legal order continues. Since that debate, which focuses on 
the attitude of the ‘‘new states’’+ toward the existing international legal 
order, the reasons for that attitude, and the extent to which changes in that 
order are consequently inevitable, likely or desirable? has so far been 
conducted primarily on the basis of impressionistic generalities, it appears 


1The term ‘‘new states’’ has usually been used to refer not only to states which 
became independant after World War II, but also to all states which fall into one or 
more of the following categories: Afro-Asian, underdeveloped, or non-aligned states 
or states whose attitudes toward colonialism, regionalism, and the reform of the existing 
international system are similar to those of the newly independent states. On problems 
of classification see P. Hassner, ‘Le système international et les nouveaux Etats,’’ in 
J. Duroselle (ed.), La Communauté internationale face aux jeunes Etats 12-13 (1964); 
and Richard Falk, ‘‘The New States and International Legal Order,’’? 6-11 MS., 
Hague Academy, Recueil des Cours, 1965 (forthcoming). 

2The non-European cultural heritage of the new states has been stressed by some 
writers as an important factor in explaining the attitudes of the new states and in 
arguing that present-day ‘‘ Eurocentric’? international law should be supplemented by 
principles taken from non-European legal systems. See Bernard Röling, International 
Law in an Expanded World 15 (1960); F. S. C. Northrop, The Meeting of East and 
West (1946), and The Taming of the Nations (1952); J. J. G. Syatauw, Some Newly 
Established Asian States and the Development of International Law 222-226 (1961). 
The factor of cultural diversity has been discounted both by those who maintain that 
the present international legal order embodies principles adequate for an international 
system of global scope and by those who assert that differing stages of economic de- 
velopment account for differences between new states’ and other states’ attitudes 
toward international law. For the former, see C. Wilfred Jenks, The Common Law of 
Mankind 92 (1958); for the latter, Wolfgang Friedmann, the Changing Structure of 
International Law 321-322 (1965). Interestingly enough, international lawyers from 
the new states often argue that, although the new states’ goals may differ, their 
actions and attitudes to international law do not differ substantially from those of older 
members of the international community. Ibrahim Shihata, ‘‘The Attitude of New 
States toward the International Court of Justice,’’ 19 International Organization 203 
(1965) ; George Abi-Saab, ‘‘The Newly Independent States and the Scope of Domestic 
Jurisdiction,’’? 1960 Proceedings, American Society of International Law 84-90; R. P. 
Anand, ‘‘The Rôle of the ‘New’ Asian-African Countries in the Present International 
Legal Order,’’ E6 A.J.LL. 388, 405-406 (1962). , l 
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essential to investigate more closely and empirically the attitudes and 
behavior of the new states. Egypt? has been selected as an important case 
study because of its leadership in the Arab world, its strategic position in 
the Afro-Asian world, and its active rôle in the anti-colonial and non- 
alignment movements, as well as because of its particular yet representative 
problems and goals. 

Official Egyptian attitudes toward important and controversial questions 
of contemporary international law and toward the international legal 
order i in general will be presented and then compared with the actions and 
legal positions taken by Egypt in three major disputes: nationalization 
of foreign assets, the Arab-Israeli conflict, and intervention in Yemen. 
Some of the ways in which Egypt’s past history, present problems and 
future goals influence Egyptian attitudes toward the international legal 
order will then be considered. The final section makes explicit the impli- 
cations .of the content and causes of Egyptian attitudes for the ongoing 
debate ‘about the effects of the new states on the contemporary interna- 
tional legal order. 


General Attitude toward the International Legal Order and 
i Views on the “Law of the Charter” 


In the Egyptian view the basis of the contemporary international legal 
order is the Charter of the United Nations, which ‘‘replaced fragmentary 
and mainly prohibitive rules by an integrated system of more positive 
standards which might be called the law of the United Nations.’’* The 
Charter is viewed as a repudiation of traditional international law which 
has created an international system fundamentally different. from the in- 
ternational system of the nineteenth century or even of the inter-war 
period." 


We move no longer in the darkness of the nineteenth century. We 
live in the world of today, in the world of the Charter, in the world 


ate Egypt?’ has been used instead of ‘‘United Arab Republic’’ because the latter 
term was adopted only in 1958, while the article deals with earlier periods as well as 
with the post-1958 period. 

4U.N. Doc. A/C.6/SR.811, 18th Sess., 1963, par. 21. See also Doc. A/C.6/SR.768, 
17th Sess., 1962, par. 20; and Security Council, 2nd Yr., Official Records, 175th meeting, 
Aug. 5, 1947, p. 1753, for the statement by Egyptian Prime Minister Nokrashy that: 
‘Whatever may have been the purpose of international law in the past, we now have 
the Charter as a solid basis for dealing with a dispute between two Members of the 
United Nations.”’ 

5 The term ‘‘international system’’ as used in this article denotes a deseribable pat- 
tern of elements and linkages persisting over time abstracted from the myriad phenomena 
involving: interaction between or among official representatives of two or more states. 
The coming into existence of a new international system, i.e., system transformation, 
is considéred to have occurred when the abstracted pattern no longer corresponds to 
empirical! reality. For different ways of abstracting and conceptualizing international 
systems, ‘see Stanley Hoffman, ‘International Systems and International Law,’’ in 
Klaus Knorr and Sydney Verba (eds.), The International System: Theoretical Essays 
205-237 (1961) ; Richard Rosecrance, Action and Reaction in World Politics: Interna- 
tional Systems in Perspective (1963); and Morton A. Kaplan, System and Process in 
International Polities (1957). 
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of collective security, in a world aspiring to peace and order, in a 
world which cannot tolerate the ventures of imperialism.® 


The Egyptian representative in the Sixth Committee summarized the im- 
plications of the replacement of traditional international law by the law of 
the Charter as follows: 


Among the fundamental concepts of the new international legal order 
established by the Charter were first, peace through the creation of 
conditions of freedom, justice and ‘stability ; second, universality ; 
third, equality of rights; and fourth, international co- operation.’ 


Many Egyptian attitudes on specific questions of international law can 
be seen as elaborations of this basic view. 

In the Egyptian view efforts to achieve peace must include not only 
direct attempts to control the use of war, force and violence in the inter- 
national systern, but also action to remove the underlying causes of their 
use. Thus, the statement that ‘‘the question of universal peace emerges 
as the most urgent item on the agenda of the twentieth session” è of the 
General Assembly must be read in the light of the assertion that 


while all efforts are being exerted to prevent the destruction caused 
by nuclea> device explosions, it is imperative that even greater efforts 
be exerted to counter the problem of . . . lower standards of living. 

[P]eace cannot be established in a world where the standards 
of living are so dreadfully divergent, where progress is exclusive to a 
few states... .° 


Since international stability and peace are seen to require a concerted 
effort toward rapid economic development of the underdeveloped majority, 
Egypt has favored expansion of United Nations programs of technical as- 
sistance and aid to developing countries?° and has urged the developed 
countries to contribute 1% of their annual GNP to the fight against under- 
development, on the view that 


the contribution which big States make towards the development of 
the economies of new States is the tax which the prosperous members 
of world society have to pay for the progress and dignity of humanity 
in general. 


6 Security Council, 2nd Yr., Official Records, 175th meeting, Aug. 5, 1947, p. 1767. 

7 Doc. A/C.6/SR.768, 17th Sess., 1962, par. 21. 

8General Assembly, 20th Sess. Official Records, 1351st Plenary Meeting, Oct. 7, 
1965, par. 56. 

9 Inaugural speech by President Nasser at the 1962 Cairo Conference on the Problems 
of Economic Development, cited in United Arab Republic, The Conference on the 
Problems of Eecnomie Development 20, 22 (1962). 

10 On action by the new states, including Egypt, in connection with 8.U.N.F.E.D., 
see Samaan Boutros Farajallah, Le Groupe Afro-asiatique dans le cadre des Nations 
Unies 373-390 £1963). 

11 United Arab Republic, The Conference on the Problems of Economie Development 
323 (emphasis supplied). Using the word ‘‘tax’’ indicates a transfer to the inter- 
national sphere of the welfare-state concept. See also Does. A/5746, p. 167; A/AC. 
119/SR.35, p. 10, 
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Further, the ‘‘present division of the world into rich and poor countries’’ 
is viewed as ‘‘much more real and serious than its ideological division.’’ 12 

In the Egyptian view justice as a condition of peace requires recog- 
nition of the need to revise the legal status quo to fit changing circum- 
stances, including the achievement of real and not merely nominal inde- 
pendence by many new states. Since it implicitly recognizes this need, the 
Charter i is an instrument to promote justice, not a ‘‘peace treaty or a holy 
alliance between a few states in order to impose a certain territorial 
settlement or to suppress change.’’** The primary corollary of the 
Egyptian view of justice has been continuous insistence on the right to 
revise outmoded treaties and on the non-binding character of obligations 
assumed without full and free consent. The right to repudiate con- 
tractual obligations is not seen as limited to treaties concluded by the 


colonial Power in the pre-independence period; it applies to any obligation 


undertaken. in cireumstances vitiating full and free consent, and has 
been. especially emphasized with regard to foreign military bases.!° 


12 Doe. A/C.6/SR.768, 17th Sess., 1962, par. 27, where reference is made to the same 
point having been stated in the introduction to the Seerstary General’s Annual Report 
(Doe. eea 1). 

18 Doe, A/0.6/SR.811, 18th Sess., 1963, par. 23. 

14 For | an outline of proposed Egyptian amendments to the Charter to include a strong 
and explicit statement on revision of treaties, see The Egyptian Society of International 
Law, Egypt and the United Nations 19-20 (1957) (cited below as Egypt and the UN). 
Both arguments in favor of treaty revision were used by Egypt in the 1947 Security 
Council debates on the presence of British troops in Egypt; Egypt maintained that the 
1936 treaty was an anachronism in the new world of the Charter and, additionally, 
that Egypt had agreei to it under coercion and threat of force. Security Council, 
2nd Yr., Official Records, 175th meeting, Aug. 5, 1947, pp. 1747-1767, and 179th meeting, 
Aug. 1, 1947, pp. 1862~1873; and letter of July 8, 1947, from the Government of 
Egypt to the Secretary General, U.N. Doc.S/410. 

15 Egypt was one o2 the nine states which submitted the following amendment in 
the 1966 United Nations Special Committee on Principles of International Law concern- 
ing Friendly Relations and Co-operation among States: ‘‘Hvery State shall fulfill, in 
good faith, its obligations ensuing from international treaties, concluded freely and on 
the basisiof equality, as well as obligaticns ensuing from other sources of international 
law.” (Doe, A/AO.125/L.35, emphasis supplied.) The Egyptian delegate advanced 
the view, that the principle pacta sunt servanda should not entail perpetuation or 
justification of unjust or advantageous positions ‘‘secured by certain colonial Powers 
or powerful States to the detriment of weak entities, peoples, or small States.’’ (Doc. 
A/AC.125/SR.49, par. 16.) In the Sixth Committee Egypt expressed the view that ‘‘a 
sound theory regarding the vitiation of consent could greatly contribute to the solution 
of the problem of unequal treaties’? and that the International Law Commission had 
done well to recognize and formulate the principle of fundamental change of ecircum- 
stances as an objective rule of international law. Doe. A/C.6/8R.791, 18th Sess., 1963, 
pars. 15, 17. 

16 Egypt has often expressed the view that the ‘‘presence of foreign troops within 
the territory of a member of the United Nations Organization, in time of peace and 
without its free consent, constitutes an offence to its dignity, a hindrance to its normal 
development, as well as an infringement of the fundamental principle of sovereign 
equality. ...’? (U.N. Doe. 8/410.) See also Security Council, 2nd Sess., Official 
Records, 179th meeting, Aug. 11, 1947, p. 1868, where Egypt argued that the General 
Assembly resolution of 1946 endorsed the principle that no foreign forces could be 
stationed in a country without that country’s consent ‘‘freely and publicly expressed 
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It appears from numerous statements by Egyptian representatives that 
freedom as a condition of peace denotes first and foremost the right of 
colonial peoples to independence; second, freedom from the threat or use 
of foree and coercion in derogation of political independence or territorial 
integrity ; third, freedom for each state to choose its political and economic 
system; and fourth, the right of each state to dispose freely of its natural 
resources. The Egyptian interpretation of the prohibition on the use or 
threat of force has been broad, including not only armed force by regular 
or irregular troops, but also propaganda encouraging the use of force, and 
all ‘‘forms of pressure, including those of a political and economic charac- 
ter, which have the effect of threatening the territorial integrity or political 
independence of any State.’’?*” This broad construction of the meaning 
of ‘‘foree’’ is coupled with support for ‘‘non-recognition of territorial 
acquisitions or special advantages obtained by duress,” 18 a position di- 
rected not only against Israel but also against colonial Powers that 
allegedly try ‘‘to perpetuate treaties secured by coercion giving them un- 
fair privileges.” ° The Egyptian view of the prohibition of force, how- 
ever, explicitly exempts support for anti-colonial nationalist struggles from 
the purview of norms forbidding intervention and use or threat of force.?° 

Universality, the second fundamental concept of the new international 
legal order, has two aspects in the Egyptian view: first, membership in 
international organizations and participation in multilateral treaties and 


in treaties or agreements consistent with the Charter... .’’ In the Special Committee 
Egypt submitted an amendment stating that ‘‘each State has the right to remove any 
foreign military base from its territory,’’? apparently regardless of its conventional 
status. Doe. A/AC.125/L.9, amending A/5746, par. 329/1/I. 

17 Doe. A/AC.125/L.21; see also A/AC.125/L.16. Ox the renunciation of the use of 
force to settle international disputes, see General Assembly, 8rd Spec. Emergency Sess., 
Official Records, 733rd meeting, Aug. 138, 1958, par. 137. On the question of self- 
defense against economic coercion, Egypt has taken the position that the right of self- 
defense does not extend to the use of armed force (Report of the 1964 Special Com- 
mittee on Principles of International Law of Nov. 16, 1964, citing the Egyptian state- 
ment from the Summary Records of the 8th Meeting, Doss. A/5746, p. 57; A/AC.119/SR. 
8, pp. 8-9). The prohibition against the use of force does not, however, extend to 
measures of individual or collective self-defense under Art. 51 or to the execution 
of decisions of authorized organs of the United Nations which are in conformity 
with the Charter, according to the Egyptian position. 

18 Doe. A/AC.119/SR.30, p. 22; also A/AC.125/L.21. 

19 Doc. A/AO125/SR.29, p. 34. 

20In the 1966 Special Committee, Egypt and nine other states submitted an 
amendment on the principle of equal rights and self-determination of peoples in rela- 
tion to use of force against the territorial integrity of a state: ‘‘Territories under 
colonial rule do not constitute parts of the territorizs of States exercising colonial 
tule.’? (Doe, A/AC.125/L.31.) Thus, military aid to anti-colonial movements does 
not fall under the purview of norms prohibiting use and threat of force. In addition, 
an amendment to the chapter on intervention stated: ‘‘Aid and assistance given to 
peoples under any form of foreign domination does not constitute intervention.’’ 
(Doc. A/AC.125/L.12.) Egypt also proposed the following provision for inclusion in 
the chapter on equal rights: ‘‘Consequently peoples who are deprived of their legitimate 
right of self-determination and complete freedom are entitled to exercise their in- 
herent right of self-defence, by virtue of which they may receive assistance from other 
States.’ (Doe, A/AOC.125/1L.31.) 
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conferences should be as universal as possible;?? second, membership of 
various United Nations committees and organs should be expanded and 
their composition modified to reflect the new universality of the interna- 
tional system.2? In connection with the first aspect Egypt has supported 
admission of the People’s Republic of China to the United Nations, 
allowing reservations to multilateral conventions,** and the convening of 
large international conferences of governmental representatives to dis- 
cuss and resolve international problems, especially in the areas of trade 
and disarmament.” In connection with the second, Egypt has stressed 
the need for adequate representation of Afro-Asian states in United Na- 
tions bodies, and proposed enlarged membership of the Security Council, 
the International Law Commission and the Economie and Social Council.” 
The implications of the third concept, equality of rights, overlap with 
those of freedom and justice as conditions for peace and include the con- 
clusion | of treaties “freely and on the basis of equality,” ?? sovereignty 
over natural resources,’ and, more broadly, the principle of self-determina- 
tion and the outlawing of ‘‘domination of any country, be it single... 
or collective domination.’’2® The fourth concept, international co-opera- 
tion, encompasses the furtherance of human rights *° and the codification of 
international law,*? as well as co-operation to end underdevelopment. 


21 Egypt and the U.N. 29, 101-102; Docs. A/C.6/8R.634, 14th Sess., 1959, par. 27; 
A/0.6/SR.708, 16th Sess., 1961, par. 26; A/C.6/SR.748, 17th Sess., 1962, par. 44. 

22 General Assembly, 11th Sess., Official Records, 629th Plenary Meeting, Dec. 20, 
1956, pars. 2, 5; Does. A/C.6/SR.37, 1st Sess., 2nd pt., 1947, p. 6; A/C.6/SR.483, 11th 
Sess., 1956, pars. 32, 34; A/AC.119/S8R.24, p. 5; A/AC.125/SR.29, p. 34. 

23 General Assembly, 20th Sess., Official Records, 1351st Plenary Meeting, Oct. 7, 
1965, par. 65. The Egyptian position on this question has changed over time. On the 
question of placing the matter on the agenda of the General Assembly, Egypt abstained 
in 1950, 1951, 1954 and 1955; voted against placing the question on the agenda in 1952; 
and voted for doing so from 1956 to 1960 (Farajallah 864). At the 13th Session in 
1958, Egypt was a co-sponsor of the resolution to admit mainland China to the United 
Nations (ibid. at 358). 

24 Does. A/C.6/SR.627, 14th Sess., 1959, par. 4; A/ON.4/175, p. 225. Egypt also sug- 
gested that the opening of treaties to adherence by additional states ‘‘should be 
accompanied by a thorough evaluation of the treaties in case of any changes needed to 
meet new circumstances.’’? Doc. A/C.6/SR.797, 18th Sess., 1963, par. 17. 

25 General Assembly, 20th Sess., Official Records, 135ist Plenary Meeting, Oct. 7, 
1965, par. 97; Docs. A/C.6/SR.574, 13th Sess., 1958, par. 29; A/C.6/SR.590, 13th Sess., 
1958, par, 44. 

26 Egypt and the U.N. 27-28; Doc. A/C.6/SR.37, 1st Sess., 2nd pt., 1947, p. 6; on the 
efforts of the Afro-Asian group to expand membership in the Security Council and 
Economic, and Social Council, see Farajallah 391-412. 

27 Doe. |A/AC.125/L.35. 

28 Does; A/AC.119/SR. 35, p. 10; A/AC.125/L.9. 

29 Letter of Sept. 9, 1956, from President Nasser to the Chairman of the Suez 
Committee, Cmd. 9856; cited in D, C. Watt (ed.), Documents on the Suez Crisis, 26 


j 


July to 6 November 1956, p. 58 (1957). 

30 The furtherance of human rights is also linked to peace in the Egyptian view. 
‘The coricept of international peace and security and the concept of the individual’s 
welfare from [sic] a single reality.’ General Assembly, 20th Sess., Official Records, 
1351st Plenary Meeting, Oct. 7, 1965, par. 99. 


31 Doe. 'A/C.6/SR.669, 15th Sess., 1960, par. 11. 
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Coupled with the Egyptian view that the Charter inaugurated a new 
international system and legal order based on new principles, is the recog- 
nition that the institutionalization of the Charter’s principles is a pressing 
need rather than a present reality, a need made urgent by the global scope 
of the present international community, technological developments which 
inerease global interdependence, and common vulnerability to annihilation 
by nuclear weapons.*? To deal directly with the latter danger, Egypt has 
advocated general and complete disarmament, suspension of all nuclear 
weapons tests, the creation of nuclear-free zones, and the conclusion 
of a non-proliferation treaty.” Procedurally, Egypt has favored progress 
through consensus rather than resort to majority voting with the attendant 
risk of hardening present positions.” Further, in the context of the 
present nuclear ‘‘balance of terror,’ Egypt has expressed the view that 
“the principle of non-intervention assumes paramount importance in the 
present stage of international relations.’’ 38 

Despite Egyptian stress on the new international legal order of the 
Charter, however, there have been indications of hesitancy to give primacy 
to international law as a regulator of states’ action, perhaps due to the 
view that ‘‘the present rules of international Jaw [do] not cover all areas 
of international relations.” Thus, Egypt opposed inclusion of the phrase 
‘‘in accordance with international law’’ in a draft article on the right of 
states to dispcse freely of their natural resources, and objected to a 
provision of the same draft agreement stating that the sovereignty cf each 
state is subject to the supremacy of international law. Again, in com- 
menting on the Draft Declaration on the Rights and Duties of States, 
Egypt opposed use of the word ‘‘legal’’ before ‘‘powers’’ in Article 1 on 
the ground that ‘‘not all State powers are necessarily of a legal nature’’; 
however, it was added that 


it goes without saying that the powers exercised by each independent 
State are necessarily determined by the common law recognized by 
civilized nations,*° 


Furthermore, some rules of traditional international law are not con- 
sidered to have been superseded by the law of the Charter, specifically, 
those governing the rights of belligerents under an armistice and rules 
concerning prccedures for dispute settlement. Egyptian views on peace- 
ful settlement procedures and reluctance to stress the supremacy of inter- 


32 Doc. A/C.6/SR.723, 16th Sess., 1961, par. 1. 

83 General Assembly, 20th Sess., Oxficial Records, 1351st Plenary Meeting, Oct. 7, 1965, 
par. 97; Doc. A/C.1/SR.1095, 15th Sess., 1960, par. 31. 

34 Ibid. at pare. 94-96; Doc. A/C.1/SR. 1182, 16th Sess., 1961, par. 17. 

85 Doc, A/O.1/SR.1110, 15th Sess., 1960, par. 38. 

88 General Assembly, 20th Sess, Official Records, 1351st Plenary Meeting, Oct. 7, 
1965, par. 72. 37 Doe. A/AC.125/SR.29, par. 34. 

38 Doc, A/AC.119/SR.35, p. 10; see also Doc. A/AC.125/L.9. 

39 Doe. A/5746, p. 167, on SR.35, p. 12. 40U.N. Doce.A/1338, p. 7. 

41 Doe. A/C.6/5R.559, 13th Sess., 1958, pars. 48-50, on arbitration; Doe. A/AC.125/ 
SR.29, par. 32, on direct negotiations; on belligerent rights under armistice agreements, 
Security Council, 6th Yr., Official Records, 550th meeting, Aug. 1, 1951, pars. 19-33. 
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national law may well reflect the belief that specific rules of international 
law have not yet been brought into conformity with the Egyptian in- 
terpretation of the law of the Charter and, consequently, should not serve 
as the main criteria for dispute settlement. Selective retention of certain 


rules of traditional international law appears to be direetly related to the 
Egyptian position on the Arab-Israeli conflict. 
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Attitudes toward the United Nations and 
Procedures of Dispute Settlement 


Egypt has adopted a generally liberal view of the functions and powers 
of Uxited Nations organs, including a non-legalistie approach to dispute 
settlement by the Security Council, whose ‘‘higher mission’’ of preserving 
peace and security ‘‘is not stymied by the legal commitments of the 
parties.’? 48 In addition, Egypt has favored an expanded rôle for ‘the 
General Assembly, ‘‘the only existing parliament of the world,’’“* in the 
areas of collective security ** and the formulation of principles of interna- 
tional law. In the latter connection Egypt’s representative to the Special 
Committee on Principles of International Law proposed a resolution stat- 
ing in part: 

That the General Assembly, by its resolution 2103 (XX) of 20 De- 
cember 1965 adopted a Declaration on the inadmissibility of interven-. 
tion which, by virtue of the number of States which voted in its favour, 
the: scope and profundity of its contents and, in particular, the ab- 
sence of opposition, reflects a universal legal conviction which qualifies 


it to be regarded as an authentic and definite principle of international 
law, 46 


This statement, which stresses the absence of opposition, cannot be taken 
as direct evidence for the attribution by Egypt of a limited legislative 
capacity to the General Assembly, especially since the Egyptian viewpoint 
appears to be that the votes and views of states in the Assembly have legal 
significance as evidence of customary law rather than as directly legislating 
international law when a given view is espoused by an overwhelming ma- 
jority.*7 Nonetheless, Egypt’s position goes much farther in this direction 
than does that of the developed Western countries.*# 


42 This| interpretation is supported by the Egyptian view that many states, especially 
the new states, were reluctant to accept the Court’s compulsory jurisdiction because 
‘they fehred that they would be made subject to customary rules of international law 
which they did not recognize.’?? Doe, A/AC.125/SR.29, par. 29. 

43 General Assembly, 2nd Sess., Official Records, 179th meeting, Aug. 11, 1947, p. 
1862, | 44 Doe. A/AC.125/SR.13, par. 10. 

45 General Assembly, 20th Sess., Official Records, 1351st Plenary Meeting, Oct. 7, 
1965, par. 69, 

48 Doe. /A/AC. 125/L.17 (emphasis supplied). 

47 Egypt’s representative cited Rosalyn Higgins, The Development of International 
Law through the Political Organs of the United Nations (1963), in support of this 
interpretation of the Assembly’s competence. Doc. A/AC.125/SR.8, par. 30. 

48 Australia, Canada, France, Italy, the United Kingdom and the United States pro- 
posed to substitute for the portion of the Egyptian resolution beginning with the words 
‘* reflects ia universal legal conviction ...’’ the phrase ‘‘reflects, inter alia, a large 
! 
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Egypt has on oceasion deviated from these views of the Council and 
Assembly in connection with the Arab-Israeli conflict. For example, dur- 
ing the Security Council debates in 1951 on restrictions on shipping in the 
Suez Canal, the United Kingdom advanced a view of the Council’s func- 
tions similar to that espoused by Egypt in 1947, and the Egyptian repre- 
sentative commented: 


In this devious way, the representative of the United Kingdom aimed 
at persuading the Council to ignore the great legal issues involved 
which, very boldly, he wanted to portray as mere ‘‘legal technicali- 
ties.’’ 4 


In an earlier meeting the Egyptian representative had protested against 
‘fan attempt by the Council to impose on Egypt a political settlement.’ °° 
Likewise, Egypt contested the competence of the General Assembly to 
adopt the 1947 resolution partitioning Palestine.“ Since a state will 
naturally adopt whatever position is perceived as advantageous when its 
own interests are directly involved, however, this reversal of views in 
particular instances is perhaps less significant than the general tenor of 
Egyptian attitudes toward the Council and Assembly. 

Concerning the relationship among agencies and organs of the United 
Nations, Egypt has advocated enlarging the Assembly’s supervisory power 
to give it primacy over the Council and has suggested that the Heonomic 
and Social Council be made a principal organ of the United Nations on a 
par with the Assembly and Council in order to emphasize the importance 
of its functions in the ‘‘world of the Charter.’’ 5 The specialized agencies 
are viewed by Egypt as co-ordinate rather than subordinate parts of the 
United Nations system," and regional organizations are accorded high 
status and considered to be ‘‘often more qualified than world organizations 
to settle certain types of disputes arising within their own region.’’ 54 

Furthermore, just as the rules governing intervention by the United 
Nations are viewed by Egypt as less stringent than those applicable to any 
one state or group of states," so intervention by regional organizations 
is permissible in some cases in which intervention by outside Powers is 
not. For example, Egypt condemned Belgian and United States action 
in the Congo in 1964 as ‘‘intervention in the internal affairs of Africa”? 
and suggested that the Organization of African Unity was the proper forum 
for discussion of the Congolese question.®® 


area of agreement among States on the scope and content of the principle of non- 
intervention.’? Doe. A/AC.125/L.19. 

49 Security Council, 6th Yr., Official Records, 555th meeting, Aug. 27, 1951, par. 76. 

50 Ibid., 553rd meeting, Aug. 16, 1951, par. 97. : 

51 Egypt and the U.N. 85; General Assembly, 2nd Sess., Official Records, dd Hoc 
Committee on the Palestinian Question, 30th meeting, Nov. 24, 1947, pp. 185-186. 

52 Egypt and the U.N. 22-25, 27-28. 

53 Doe. A/C.6/SR. 623, 14th Sess., 1959, par. 10. 

54 Does. A/AC.125/SR.29, par. 35; A/AC.119/SR.24, p. 5. 

55 Doe. A/AC.119/8R.30, p. 21. 

56 Security Council, 19th Yr., Official Records, 1174th meeting, Dec. 14, 1964, pars. 6, 
15. 
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Egypt’ s early attitude to the International Court of Justice favored 
expansion of its competence through creation of a criminal division, the 
granting of authority to request advisory opinions from the Court to more 
United | Nations organs and agencies, and the inclusion in international 
agreements of a provision referring all disputes to the Court for settle- 
ment.5”) Egypt’s representative in the Sixth Committee also maintained 
that the Court should be entrusted—although not to the exclusion of other 
United Nations organs—with the function of interpreting the Charter ; 58 
and in 1951 Egypt proposed requesting from the Court an advisory opinion 
on whether certain Council members, as ‘‘interested parties,” should re- 
frain from voting on a particular dispute under the provisions of Article 
27(8) 5° 

Yet Egypt accepted the compulsory jurisdiction of the Court only in 
1957 and then only with respect to disputes concerning the Suez Canal. 
Moreover, in 1958 Egypt expressed misgivings concerning Article 45 of 
the International Law Commission’s Draft Convention on Diplomatic 
Privileges and Immunities which provided for compulsory referral of dis- 
putes to the Court. The Egyptian representative in the Sixth Committee 
maintained that it was ‘‘inadvisable to lay down a rigid formula for dis- 
putes arising out of the application or interpretation of international con- 
ventions. ...? This attitude toward the Court is more congruent with 
Egyptian attitudes toward arbitration than was its earlier position vis- 
a-vis the Court. While asserting its interest in using arbitration for 
peaceful settlement of international disputes, Egypt has been hesitant to 
restrict: the liberty and flexibility of the parties to a dispute by making 
arbitration compulsory.” Egypt has also opposed giving direct negotia- 
tions a: primary place in dispute settlement, at least in part because 


57 Doe. A/C.6/SR.44, 1st Sess., 2nd pt., 1947, p. 50. 

58 Doe, A/C.6/SR.52, Ist Sess., 2nd pt., 1947, pp. 95-96, 

58 Security Council, 6th Yr., Official Records, 555th meeting, Aug. 27, 1951, par. 72. 
In 1947 Egypt had also requested that the Court be asked to pronounce on the General 
Assombly'’s competence to decide on a partitioning of Palestine. General Assembly, 
and. Sess), Official Records, Ad Hoc Committee on the Palestinian Question, 30th meet- 
ing, Nov. 24, 1947, pp. 185-186. 

60 In 1957 Egypt accepted the compulsory jurisdiction of the Court for the purposes 
of Art.9(b) of the unilateral Declaration of April 24, 1957, on the Suez Canal, which 
provides that Egypt will accept the Court’s jurisdiction for the purposes of the 1888 
Convention on the Suez Canal and the 1957 Declaration. Texts of the Declaration and 
of Egyptian acceptance of the Court’s jurisdiction are in U.N. Docs. A/3576 and 
A/3576/Add.1, respectively; reprinted in 51 A.J.LL. 673 (1957) and 52 ibid. 14 (1958). 

61 Doe.’ A/C.6/SR.574, 13th Sess., 1958, par. 26. 

62 Doc.) A/C.6/SR.559, 13th Sess., 1958, pars. 48-50. In 1955, the Egyptian repre- 
sentative| recalled Egypt’s reservations on Arts. 2, 28, 29 and 31 of the L.L.C. draft 
declaration on arbitration and listed points requiring further clarification. Doc. A/C.6/ 
SR.466, 10th Sess., 1955, pars. 44-45. 

63 Does. A/AC. 125/SR. 29, par. 32; A/AC.119/SR.24, pp. 4-5. At the same meeting 
(pp. 5-6), the Egyptian representative opposed an appeal by the Committee to states to 
accept the compulsory jurisdiction of the I.C.J., but did not object to including a 
reference! to the Court in connection with judicial settlement, as he did again in 1966. 
Doe. A/AC. 125/SR.29, par. 33, 
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of Arab unwillingness to negotiate directly with Israel. Thus, despite 
Egypt’s conclusion of a number of treaties which provide for arbitral or 
judicial settlement of disputes concerning their interpretation, and an 
asserted willingness to negotiate to settle disputes," Egypt’s position on 
procedural metters has resisted formalization of methods for peaceful 
settlement. This position is in contrast to Egypt’s active promotion of 
codification of substantive areas of international law. 


Means Utilized to Promote Egyptian Views: Codification, Afro-Asian 
Solidarity, and Claims to Act 


Egypt has sought to promote its views on international law through 
active participation in attempts to codify international law. Consequently, 
Egypt has strongly supported the work of the International Law Com- 
mission and sought to enhance the Commission’s position by stressing 
its competence to determine its own working procedure ® and to deal 
not only with matters referred to it by the Assembly, but also with legal 
questions submitted by other United Nations bodies.*7 Further, Egypt 
has urged that the results of the Commission’s deliberations be embodied 
in draft conventions to be presented to states for action,** welcomed the 
Commission’s close co-operation with other legal bodies, especially inter- 
American and Asian groups,® and favored the publication of a juridical 
yearbook to make the Commission’s work better known and more generally 
available.”° 

Among the subjects Egypt proposed for elaboration by the Commission 
` were the principles of Nuremberg and the rights and duties of states,” 
peaceful coexistence and friendly relations among states, and succession 
of states and governments, a topie ‘‘of particular interest in view of the 
problems of the newly independent nations.’’7* In addition, Egypt’s 
representative stated in 1960 that ‘‘priority should be given to the con- 
sideration of important aspects of the question of State responsibility 


64 Egypt and the U.N. 15. 

65 Assertions of willingness to negotiate were frequent during the dispute over 
Egyptian nationalization of the Suez Canal, e.g., President Nasser’s letter of Sept. 9, 
1956, to the Chairman of the Suez Committee, Cmd. 9856, text in Watt 56-57; letter 
of Sept. 24, 1955, from the Permanent Representative of Egypt to the United Nations 
requesting the Security Council to consider actions against Egypt (U.N. Doc.S8/3650) ; 
and Security Council, 6th Yr., Official Records, 555th meeting, Aug. 27, 1951, par. 57, 
concerning negotiations on the question of Egyptian restrictions on shipping in the 
Suez Canal, as well as ibid., llth Yr., 736th meeting, Oct. 8, 1956, pars. 17-19, 
concerning negotiation on nationalization of Suez. 

66 Does. A/C.5/SR.669, 15th Sess., 1960, par. 9; A/C.6/SR.723, 16th Sess. 1961, 
par. 2. 

67 Doe. A/C.6,/8R.52, 1st Sess., 2nd pt., 1947, p. 160. 

68 Doc. A C.6,/SR.608, 14th Sess., 1959, par. 8. 

69 Doc, A/C.6/S8R.513, 12th Sess., 1957, par. 15. 

70 Doe. A/C.6/SR.679, 15th Sess., 1960, par. 34. 

71 Doe. A/C.6/197. 

72 Doc. A/C.6/SR.723, 16th Sess., 1961, par. 3, where Egypt also suggested several 
other topics. 
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{which had] even more important implications than did the question of 
compensation for damages sustained by aliens.’’ 73 

On the other hand, Egypt doubted the necessity of a convention on 
genocide ™ and maintained in 1958 that the matter of relations between 
states and international organizations was not yet ripe for codification.” 
Egypt has expressed the view that undue haste in codification should be 
avoided, since ‘‘the codification of international law was, by its very nature, 
a slow operation,” ** and ‘‘the experience of the United Nations Conference 
on the Law of the Sea had shown that the eight years spent by the Commis- 
sion on codification of that branch of international law had been most use- 
ful.” 17 | Yet despite statements about the ‘‘ripeness’’ of matters for codi- 
fication, | ‘the Egyptian view makes no rigid separation between codification 
and prog gressive development. Activities in the legal field must take ac- 
count of economic, social and political developments in the world com- 
munity since World War II, and old rules must therefore be adapted to 
suit current conditions.” Moreover, due to these developments, 


a line between political and economic or social affairs, or even technical 
affairs like atomie energy, could no longer be drawn i in the conduct 
of foreign relations, and that fact was also reflected in the modern 
development of international law.” 


Thus, the Egyptian delegate to the Sixth Committee pointed out lis neces- 
sity of codifying and developing the law governing state responsibility 
‘*with due regard to the purposes and principles proclaimed in the United 
Nations [Charter ” and to the recent evolution of the ‘‘universal community 
of nations.’’*° 

Egypt’s constant, active attention to codification of international law 
incorporating principles of self-determination, anti-colonialism, non-inter- 
vention and economic co-operation is one means by which Hgypt seeks to 
remold the international legal order—and through it the international 
system—in a direction responsive to its needs and goals. Another means 
resorted: to with increasing frequency is co-ordination with other Afro- 
Asian states within and outside the framework of the United Nations.™ 


73 Doe. 'A/C.6/SR.661, 15th Sess., 1960, par. 3. 

7 Doc. A/C.6/8R.40, Ist Sess., 2nd pt., 1947, p. 27. 

15 Doe. |A/C.6/SR.580, 13th Sess. 1958, par. 17. 

76 Doe. |A/C.6/SR.513, 12th Sess., 1957, par. 16. 

17 Doe. |A/C.6/SR. 552, 13th Sess., 1958, par. 6. 

78 Doc. A/C,6/SR.669, 15th Sess., 1960, par. 9. 

79 Doe. A/C. 6/SR.768, 17th Sess., 1962, par. 28. 

80 Doe. A/C. .6/SR.744, 17th Sess., 1962, par. 12, 

81 On the formation and structure of the group, see Farajallah 1-138; for the degreé 
of congruence in voting on a wide range of issues, see Thomas Hovet, Bloe Politics 
in the United Nations (1960). Since 1945 the Arab group has met almost daily during 
General Assembly sessions and intermittently at other times to co-ordinate policy on 
questions related to the Middle East and to the principle of self-determination, Egypt 
voted with the Arab majority in all but 1.16% of the votes from 1945 to 1954 and in 
all eases from 1955 through 1959 (Hovet 57, 61). From 1955 onward, the Afro-Asian 
group hasi had frequent meetings to discuss issues of common concern, and has more 
recently adopted a system of special committees to deal with particular issues. 
Farajallali 127-134, 
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While agreement within the group has been more easily achieved on gen- 
eral principles than on their specific application, nonetheless consultation 
has allowed compromise and the presentation of a ‘‘united front’’ for 
election of representatives to various United Nations bodies and for the 
support of amendments and resolutions within those bodies.? This 
method of action is likely to increase in practical significance, provided the 
Afro-Asian group can maintain cohesiveness without the cement of anti- 
colonialism,®* 

A third, and still the most important, means of promoting Egyptian views 
and goals is diplomacy and foreign policy, including claims to act in par- 
ticular ways. Since little information is available concerning Egvptian 
diplomatic style in contacts with individual countries, discussion of this 
means will be limited to claims to act in one area of domestie policy and 
in two areas of foreign policy: nationalization of foreign assets; the Arab- 
Israeli conflict, with special reference to restrictions on shipping in the 
Suez Canal; and intervention in Yemen. 


Nationalization of Foreign Assets 


Since the right of a state to nationalize property of its own naticnality 
was not called into question,®** the principal legal issue involved in the 
Egyptian nationalization of the Suez Canal Company in 1956 was whether 
or not the Company was Egyptien. While Egypt argued that it was,** 
the Western Powers maintained that the 1888 Constantinople Convention 
and the international composition of the shareholders and personnel of 
the Company invested it with international legal status.2* One author 
concludes, after a careful examination of relevant documents and the in- 
ternational law of concessions, that it ‘‘is at least arguable’’ that the 
Declaration of the Ottoman Porte of December 1, 1873, created an inter- 
national legal status for the Company.’ Yet the opposite conclusion is 
certainly at least as arguable and perhaps more plausible in view of the 
evolution of views on nationalization, control over natural resources and 
territorial sovereignty. Taking into consideration the ‘‘arguability’’ of 
either view, Egypt’s formal undertaking to remain bound by the 1888 


82 Farajallah 139-412. He stresses (p. 453) the importance of the group in mod- 
erating the policies of its members through the give and take required to arrive at a 
common position. 

83 Farajallah thinks it likely that the Afro-Asian group will divide into smaller 
interest groups once the issue of colonialism is no longer salient (pp. 456-457), but 
the cohesiveness displayed at the United Nations Conference on Trade and Develop- 
ment suggests the contrary conclusion. 

84 For statements by representatives cf the United Kingdom, France, and the United 
States, respectively, accepting that principle, see Security Council, 11th Yr., Official 
Records, 735th meeting, Oct. 5, 1956, pars. 44, 106, 108; and ibid., 738th meeting, Oct. 9, 
1956, pars. 49-50, 

85 Ibid., 736th meeting, Oct. 8, 1956, pars. 25-43. 

86 Ibid., 735th meeting, Oct. 5, 1955, pars. 22-31, 107. 

87 Thomas T. F. Huang, ‘‘Some International and Legal Aspects of the Suez Canal 
Question,’? 51 A.J.LL. 307 (1957). 
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Cor-vention,** and the fact that Egypt proved capable of efficient manage- 
ment of: the Canal even with an initial grave shortage of pilots, it appears 
that thé nationalization, whatever the underlying motives, was not an 
instance of ‘‘over-claiming.’’ 

As to! compensation, Egypt has maintained that a state may nationalize 
foreign | assets upon payment of ‘‘adequate’’ compensation and that its 
payment to the Company’s shareholders fulfilled that requirement,*° 
although the monetary compensation amounted to only about one third 
of the Company’s estimated total assets. In this connection, it is relevant 
that the traditional norm of ‘‘prompt, adequate and effective’’ compensa- 
tion for the total value of nationalized assets has increasingly been chal- 
lenged, at least in its application to developing countries. According to 
one view, 


a nationalizing state fulfills its obligations as to the payment of com- 
pensation by the payment of such compensation as is reasonable in 
the'circumstances, taking into consideration the whole of its national 
economy.” : 


Under this standard of reasonableness, which is, however, still contro- 
versial, ji Egypt’s compensation to the shareholders was certainly ade- 


88 U.N. ‘Doe. 4/3576. 

89 It is generally believed that withdrawal of proffered American aid to build the 
Aswan High Dam precipitated Egyptian nationalization of the Canal, and in his 
speeeh announcing the nationalization President Nasser alluded to United States with- 
drawal of aid. Yet, while economie considerations were certainly important, the deeper 
motivation appears to be political: the attainment of full territorial sovereignty and 
national dignity. In announcing the nationalization on July 26, 1956, President Nasser 
said in part: ‘‘Now O citizens, as the rights revert to their owners, now that our rights 
in the Suez Canal have reverted to us after one hundred years, we are building the 
real foundations of sovereignty and the real edifice of grandeur and dignity.’’ (Watt 
48.) In his letter of Sept. 9, 1956, to the Chairman of the Suez Committee, Nasser 
stated: ‘furthermore, the principle of sovereignty, the right of ownership and the 
dignity of nations are all deeply involved in this problem.’’ (Watt 56.) 

20 General Assembly, 3rd Spec. Emergency Sess., Official Records, 733rd meeting, Aug. 
13, 1958, ‘par. 133: ‘*The conclusion of the final agreement bears out the declarations 
which have been made by my government from the very outset that adequate com- 
pensation’ would be paid to the shareholders of the former Universal Suez Maritime 
Canal Company, which has been nationalized.’? (Emphasis supplied.) 

91 The agreement concluded between the Government of the United Arab Republic and 
the Compagnie financière de Suez on July 14, 1958, provides in Art. 3 for payment of 
28.3 million Egyptian pounds as compensation to the stockholders of the former Uni- 
versel Suez Maritime Canal Company and stipulates retention by the Company of 
assets and liabilities located abroad. (Text in U.N. Doc.A/3898 and 54 A.J.I.L. 498- 
505 (1960).) The Company estimated its total assets at $233 million, and the British 
government estimated the value of the stock of the Company at about 78 million 
pounds sterling. Huang, loc. cit. 305. 

92 Ibid. at 806-307, referring to a body of opinion at the 1952 Siena Session of the 
Institute of International Law. See 44 Annuaire de l'Institut de Droit International 
(Session de Sienne, 1952, II) 251-323. 

93 In the recent Sabbatino ease in the United States courts there was unwillingness 
to assert| the ‘‘prompt, adequate, and effective’? norm. Relevant sections of the 
opinions of the District Court, the Circuit Court of Appeals and the Supreme Court 
are cited in Richard A. Falk and others, The Aftermath of Sabbatino at 115, 129-135, 
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quate,*4 as was its compensation to foreign nationals affected by nationali- 
zations in 1956 ° and 1961. i 

A different kind of issue is raised by the 1956 sequestration and nationali- 
zation of British and French property, however, since these measures were 
accompanied by expulsion orders carried out by immediate deportation 
in retaliation for the British-French-Israeli invasion.” As a result, France 
charged Egypt with violation of the Geneva Conventions of 1949 concern- 
ing treatment of non-combatants, Article 7 of the Declaration of Human 
Rights, which prohibits discrimination, and the United Nations Charter, 
which includes respect for human rights and dignity as one of its funda- 
mental principles.°® It is, however, generally accepted that international 
law permits a belligerent to expel enemy aliens.°® While France con- 
tended that Egyptian action against French nationals took place after the 
cease-fire of November 7, 1956, it is relevant that actual withdrawal of 
enemy forces did not occur for some time thereafter. Thus, while Egypt 





and 163 respectively (1965). Congress responded, however, by passing the Sabbatino 
Amendment, which instructed the courts to apply the norm in future cases. Text in 
ibid. at 206. 

94 Especially since there was some doubt about Egypt’s ability to pay compensation 
in any case. Huang, loc. cit. 304. 

85In connecticn with the sequestrations of 1956, the British Government claimed 
that the value of affected British property was £ (Egyptian) 110 million; the Egyptian 
estimate was £ (Egyptian) 60 milion (12 Chronique de Politique Étrangère 91-892 
(1959)). The Anglo-Egyptian Agreement of Feb, 28, 1959, stipulated a lump-sum 
payment of 27.5 million pounds sterling and the return of property not sold. The 
Franco-Egyptian Agreement of Aug. 22, 1958, provided for ‘‘the lifting of sequestra- 
tion and the restoration of properties and rights to the persons entitled thereto or the 
payment of an equivalent’? (Art. 5) to ‘‘cover the whole value’? (Art.1(d) of Protocol 
No. 2.) Texts are in 54 A.J.IL. 511-518 and 5096-510, respectively (1960). The 
French agreement also provided for resumption of financial, commercial and cultural 
relations between France and Egypt (Arts. 1 and 2); and the Anglo-Egyptian agree- 
ment, for the removal of British Exchange Control restrictions on Egyptian banks 
and companies (Art. II (a)). 

96 The 1961 nationalizations were carried out under Laws Nos. 117-119 of July 19-21, 
1961. The first nationalized all banks and insurances companies and ‘‘42 large indus- 
trial, transport, commercial, financial, and land reclamation companies’’; the second, 
partial nationalization of 82 companies which were to become Arab joint-stock com- 
panies in which a public organization would own at least 50% of the shares; tke third 
law prohibited ownership by any person or corporate entity of shares with a market 
value of more than £ (Egyptian) 10,000 in 148 Egyptian companies. The market 
value of the stocks affected by these laws was officially estimated at £ (Egyptian) 258 
million, of which £ (Egyptian) 33 million was held by foreigners. All three laws 
provided for compensation in the form of 15-year negotiable bonds bearing 4% interest 
and redeemable after ten years. No distinction was made between nationals and 
foreigners with respect to compensation. Issawi, Egypt in Revolution: An Economie 
Analysis 58-60 (1963). 

97 France and the United Kingdom claimed that many of their subjects were affected 
by these measures and voiced their complaints through the United Nations. See U.N. 
Docs. A/3400 and A/3444, France, letters concerning Egyptian treatment of French 
nationals; and Does, 4/3399 and A/3445, United Kingdom, letters concerning Egyptian 
treatment of British subjects. ? 98 U.N. Doc. A/3444. 

99 Lassa Oppenheim, International Law: A Treatise 693 (8th ed., Lauterpacht, 1955). 
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acted rather brusquely toward French and British nationals, in view of the 
circumstances of the invasion and the ensuing state of belligerency, the 
expropriation and expulsion of enemy aliens hardly falls into the category 
of retaliatory and discriminatory nationalization clearly prohibited by 
international law.2°° 

On the view that compensation need only be reasonable in the light 
of a state’s total economic circumstances, no problem of international 
law is raised by the 1961 nationalizations, which affected nationals and 
foreigners alike and thus could not be considered retaliatory or dis- 
eriminadtory in intent or effect. They were the culmination of a process 
of Egyptianization and government control over economie power, designed 
to achieve a “‘socialist’’ solution to Egypt’s economie problems, and of 
the shift from private foreign investment to public loans and grants as the 
source of foreign currency to finance development.: 


i 
l 
(i 
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The Arab-Israeli Conflict: Restrictions on Shipping in the Suez Canal 


Most'of the deviations from general Egyptian views on the international 
legal order have occurred in connection with the ‘‘Palestine problem,” 
including a restrictive view of the competence of the General Assembly 
at the time of the 1947 Partition Plan, the resort to force against the 
newly-created state of Israel in 1948, non-recognition of Israel and the 
maintenance of an economic boycott and continuing belligerency since 

1948, and the use of economic coercion and threat of force in May and 
June, 1967. In connection with Egyptian attitudes toward international 
law, however, Egyptian justifications for restrictions on Israeli-bound 
eargo and Israeli ships in the Suez Canal are perhaps the most illuminating 
example. 

The issue has been discussed by the Security Council on several oc- 
casions, notably in 1951, when a resolution was passed calling upon Egypt 
to cease such restrictions.°? Even if the view that the 1951 resolution 


100 Egyptian Jews were also đeported and deprived of Egyptian nationality as a 
consequence of the invasion; by April 12, 1957, it was reported that 12,500 Jews 
were refugees from Egypt (11 Middle East Journal 285 (1957)). Although under tra- 
ditional international law the Universal Declaration of Human Rights of 1948, which 
states that ‘no one shall be arbitrarily deprived of his nationality,’’ is not binding 
upon states, it may be considered at least an expression of relevant community ex- 
pectations. Egypt would probably contend, however, that the deprivation was not 
arbitrary, thus identifying ‘‘Jews’’ and ‘‘ Zionists’? and equating the latter with enemy 
aliens. The tenability of the equation in spirit, if not in letter, is increased by the 
fact that; Israel reacted as though the Egyptian Jews were in fact its nationals. See 
U.N. Does. A/8398, A/3412, and A/3457, Israel, letters concerning the situation of 
Jews in Egypt. 

101 Forj figures on private foreign holdings in Egypt from 1914 to 1948, see Charles 
Issawi, Egypt at Mid-Century: An Economie Survey 39, 63, 155, 206-208 (1954); on 
foreign aid, see Said al-Najjar, Foreign Aid to United Arab Republic (n.d.). 

102 Isrdeli complaints have brought the question before the Council on four oceasions: 
Oct-Nov, 1950; July-Sept. 1951; Feb—March 1954; and Nov. 1954-Jan. 1955. Text 
of the 1951 resolution, U.N. Doc. 8/2298/Rev. 1, in Security Council, 6th Yr., Official 
Records, 558th meeting, Sept. 1, 1951, par. 5. Par. 10 of the resolution states that the 
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has been ‘‘overruled’’ by Security Council failure to pass a reiterative 
resolution in 1954 is accepted, it is still of interest to examine Egypt’s 
legal justification of its claim to act. That claim may be summarized as 
follows: The Egyptian-Israeli General Armistice Agreement terminated 
only the hostilities and not the state of war between the parties; + Egypt’s 
action is an exercise of the right of self-defense both under Article 51 of the 
Charter and under Article 10 of the Constantinople Convention of 1388 ; 1° 
and the restrictions have not impeded shipping in the Canal, since they 
have delayed ‘‘only a few ships for only a few minutes.’’ 2° 

The tenor of the Egyptian argument is legalistic in its emphasis on the 
letter rather than the spirit of the Armistice Agreement and in its ig- 
noring of the interpretations of the scope of that agreement made by 
the Chief of the Truce Supervision Organization and the Security Coun- 
cil." Its concentration on the absence of prohibitive norms in traditional 
international law forbidding the Egyptian course of action contradicts 
the frequently expressed Egyptian view that those traditional prohibitive 
norms were superseded by the positive principles of co-operation embodied 
in the Charter. Of even greater significance to the international legal 
order is the wide scope attributed by Egypt to the principle of self-defense, 
which is identified with self-preservation,?°* and to the right of Egypt to 
determine unilaterally what its self-defense requires. The use of self- 
defense as a rationale for imposing restrictions because of what might con- 


Council: ‘‘ Calls upon Egypt to terminate the restrictions on the passage of international 
commercial shipping and goods through the Suez Canal wherever bound, and to cease 
all interference with such shipping beyond that essential to the safety of shipping in 
the Canal itself and to the observance of the international conventions in forcs.’’ 

108 This argument was presented by Ibrahim Shihata in a conversation with the 
author in May, 1967. 

104 This view was further developed by the contention that the agreement was not sui 
generis and must be read in the light of the traditional international law governing 
armistice agreements, and that its provisions, as restrictions on state sovereignty, must 
be strictly interpreted. Security Council, 6th Yr., Official Records, 550th meeting, 
Aug. 1, 1951, pars. 19-32; see also 549th meeting, July 26, 1951, pars. 64-68; ibid., 9th 
Yr., 686th meeting, Dec. 7, 1954, vars. 100-103. 

105 Security Council, 6th Yr., 550th meeting, Aug. 1, 1952, pars. 34-43. 

106 Ibid., pars. 11-12; and 549th meeting, July 26, 1951, vars. 74, 79. 

107 For the interpretation of the effect of the agreement given by Dr. Ralph Bunche, 
United Nations Acting Mediator on Palestine in 1949, see Security Council, 4th Yr., 
Official Records, No. 30, Aug. 4, 1949, p. 6. See also the Security Council resolution 
of Aug. 11, 1949 (U.N. Doc. 8/1367), and the interpretation given by General Riley 
as Chief of Staff of the Truce Supervision Organization, Security Council, 5th Yr., 
Official Records, 516th meeting, Oct. 30, 1950, p. 22. 

108 Ibid., 6th Yr., 550th meeting, Aug. 1, 1951, pars. 33, 42-43, 75. On the dis- 
tinction between self-defense and self-preservation, see D. W. Bowett, Self-Defence in 
International Law 10, 22 (1958). Bowett argues that there is no right of self-preser- 
vation as such, but only a right of self-defense against illegal aggression. Whether 
such aggression is confined to the case of ‘‘armed attack’? is still controversial. 

109 ‘(Egypt is the sole judge of the existence of a state of danger menacing her 
existence and rendering necessary certain acts....’’? The Fjeld, Prize Court of 
Alexandria, Nov. 4, 1950, in 1950 Int. Law Rep. at 446. Egypt’s non-compliance with 
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eeivably happen in their absence 1° is both an undesirable precedent and 
an unjustifiably unlimited claim to act. 

Egypt’s non-compliance with the Council’s resolution of 1951 was 
explained on the ground that ‘‘the decision was not based on exhaustive 
studies or on clear opinions,’’2%* a ground which, if legitimate, could 
be used to reject almost all Council resolutions in any dispute. What- 
ever dissatisfaction some observers may feel with ‘‘the familiar, obstinate 
refusal of the Council to take legal advice or even to address itself properly 
to the legal i issues,” #2 the alternative view that ‘‘recourse should be had to 
the Charter of the United Nations rather than to the Armistice Agreement 
or to general international law”? “* appears to conform more closely to the 
needs of the present international system and to the Council’s non-judicial 
function under the Charter. Whatever the merits of its position on the 
legal issues involved in the dispute, Egypt’s refusal to comply with a 
resolution of the United Nations organ charged with the maintenance of 
international peace and security undermined the effectiveness of the whole 
Charter’ system, on which Egypt itself relied in other instances, after the 
tripartite invasion of 1956. 

In late 1965 Egypt reportedly announced that it considered itself in a 
state of war with “the white minority government of Rhodesia” and 
would deny passage to all ships flying the Rhodesian flag and seize all 
Rhodesian goods passing through the Canal." In view of Britain’s re- 
quest for economic sanctions against the Smith regime and the international 
consensus opposing its continuation in power, the Egyptian declaration 
understandably did not give rise to international protest. From a com- 
munity-oriented perspective on the international legal order, the difference 
between! the Rhodesian and Israeli cases is clear, since in the former 
instance! Egypt’s action conformed to the will of the international com- 
munity,' while in the latter, Egyptian action contravened that will as 
authoritatively expressed by one of the international community’s major 


organs, 
the Couneil’s 1951 resolution is a more general indication of its assertion of a claim to 
auto-interpretation of the requirements of self-defense. 

110 Thus, in connection with the passage of Israeli ships through the Canal, Egypt’s 
representative asked: ‘‘What guarantee have we that an Israel merchant vessel passing 
through the Canal will not be tempted to scuttle itself and thus obstruct the 
Canal . a? Security Council, 9th Yr., Official Records, 686th meeting, Dec. 7, 
1954, par. 133. 

111 Ibid, 659th meeting, Feb. 15, 1954, par. 136. Consequently, in 1951, Egypt fully 
reserved ‘tits rights in connection with the present debate,’’ and reiterated that position 
in 1954, Tbid., 6th Yr., 558th meeting, Sept. 1, 1951, pars. 28-29; and ibid., 9th Yr., 
659th meeting, Feb. 15, 1954, pars. 135-136. 

112 Note on ‘*The Security Council and the Suez Canal,” 1 Int. and Comp. Law Q. 


91 (1952). 
118 Leo Gross, tt Passage through the Suez Canal of Israel-bound Cargo and Israel 
Ships,’’ 51 A.J.I.L. 568 (1957). 11420 Middle East Journal 91 (1966), 


115 From a more traditional perspective, however, the two cases are similar, and to 
the extent! that one case is illegal under international law, the second would be so as 
well 
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Intervention in Yemen 


Egypt intervened in Yemen in the fall of 1962 to bolster the newly- 
installed republican government at its request against the armed resistance 
mounted by the ousted royalists and backed by Saudi Arabia. By the 
end of 1962, 12,000 Egyptian troops were fighting in Yemen, and from 
early November Egyptian pilots undertook bombing and strafing raids 
against Saudi territory contiguous to Yemen. =° Among the legal argu- 
ments used to justify Egyptian intervention have been references to the 
Jiddah Defense Pact of April, 1956, which committed the signers to aid 
one another in case of attack," and to a similar Egyptian-Yemeni Defense 
Pact announced on November 10, 1962.48 The applicability of either 
pact appears dubious, since the situation in Yemen is more appropriately 
characterized as one of internal war with foreign intervention in support 
of each side than as external aggression by Saudi Arabia against Yemen. 
Another justification has been that Egyptian forces are in Yemen at the 
request of the legitimate government subject to its continued need and 
willingness to have them there.?2° While the right of an incumbent govern- 
ment to request foreign military aid is generally recognized in international 
law, in view cf the partial and tenuous republican control over Yemeni 
territory 774 and the division of international opinion until late December, 
1962, as to which side was the legitimate government,?*? this argument does 
not provide a very solid basis for Egyptian intervention, at least in its 
initial phases. 

A much better argument for Egyptian intervention can be made on the 
basis of the view that foreign intervention in support of one faction in an 
internal war legitimizes proportional counter-intervention.7* Since the 


116 ‘Basie Chronology for a History of the Yemen,’’ 17 Middle East Journal 150 
(1963); The Economist (London), Dec. 29, 1962, p. 1280. 

117 The Eeonomist (London), Oct. 20, 1962, p. 213. 

11817 Middle Hast Journal 150 (1963). 

119 It appears that Saudi intervention was limited to supplying training bases, money, 
arms and supplies to the royalists. There is no evidence of participation by Saudi 
troops in the actaal fighting. 

120 See Report of the Secretary General of the United Nations on the situation in 
Yemen, April 29, 1963 (U.N. Doe. 8/5298), where reference is made to Egyptian troops 
“sent on the recuest of the new Government.’’ (par. 4.) See also the statement by 
the Soviet representative on the Security Council: ‘‘As is well known, military aid was 
supplied to the Yemen Arab Republic, at its request, by the Government of the United 
Arab Republie.” Security Council, 18th Yr., Official Records, 1038th meeting, June 
11, 1968, par. 13. 

121 Until the Egyptian offensive against Harib and Marib in February, 1963, the 
republicans held only the triangle formed by the major cities of Sana, Taiz and Hodeida, 
an area containing about one third of Yemeni territory and two thirds of its popula- 
tion. Harold Ingrams, The Yemen 135 (1963). 

122 The United States recognized the republican regime on Dec. 19, 1962; the follow- 
ing day, the Credentials Committee of the General Assembly voted to seat the -epubli- 
can rather than the royalist delegation as the legitimate representative of Yemen, and 
the Assembly accepted its recommendation. [1962] U.N. Yearbook 148—149; General 
Assembly Res. 1871 (XVII) of Dec. 20, 1962. 

128 Richard A. Falk, ‘‘International Law and the United States Role in the Viet 
Nam War,” 75 Yale Law Journal 1123 (1966); Manfred Halpern, ‘‘The Morality 
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royale counter-insurgency was launched from military training camps in 
Saudi Arabia and utilized Saudi arms, money and supplies, Egyptian 
intervention on behalf of the republicans appears permissible under pre- 
vailing international law. On the other hand, Egyptian Arink on Saudi 
territory, which were characterized by President Nasser as ‘‘punishment to 
the aggressor”? at the ‘‘base of aggression,’’1** involve expansion of the 
war beyond the territorial confines of a single state and are therefore at 
variance with evolving norms designed to limit the scope of internal war.5 

Further, with the passage of time Egypt became increasingly enmeshed 
in directing and waging, rather than simply supporting, the republican 
struggle i in Yemen. Whether measured by the kind and quantity of aid 
or by the effectiveness of that aid, Egypt’s intervention thus became no 
longer a proportional counter to Saudi intervention, since, on the one hand, 
the kind and quantity of aid was soon much greater and, on the other, 
its relative effectiveness under conditions of guerrilla warfare was much 
less.** | In addition, over time the reasons for the Egyptian military pres- 
ence appeared to shift from the aim of stabilizing the Yemeni republican 
government to that of ‘‘pressuring Britain to speed evacuation from Aden 
and of bolstering revolutionary movements on the peninsula.’’ 127 Such a 
course of action could prove extremely dangerous to the stability of an 
international system dependent on the maintenance of procedural rules of 
self-restraint in conflict situations. 

| 
Factors Influencing Egyptian Attitudes and Actions: Foreign Rule, 
| the Domestic Political System, Future Goals 


i 


From long before the time of Cleopatra until the Revolution of 1952, 
Egypt was ruled by foreigners, a fact of importance in understanding 
eurrent' Egyptian attitudes toward the international legal order.° From 





and Polities of Intervention,’’ in James N. Rosenau (ed.), International Aspects of 
Civil Strife 269 (1964). 

124 President Nasser’s speech of Jan. 9, 1963, in which he accused King Saud and 
Prince Faysal of originating aggression against the Yemeni Republic. 17 Middle East 
Journal 152 (1963). 

125 On ithe impermissibility of expanding the territorial scope of an internal war, 
and the importance of ‘‘objective’’ limits on conflict like international boundaries and 
recourse to nuclear weapons, see Richard A. Falk, loc. cit. note 123 above, at 1123, 
1125-1126, 1132, 1136, and ‘‘Janus Tormented: The International Law of Internal 
War,’’ in Rosenau (ed.), op. cit. note 123 above, at 221, note 55, 222, note 58 (1964). 

126 An analogous argument about proportionality is made by Falk concerning United 
States intervention in Viet-Nam, 75 Yale Law Journal 1144-1146 (1966). On the 
requirement of proportionality, see Myres MeDougal and Florentino Feliciano, Law 
and Minimum World Public Order 35, 217-218, 241-244 (1961). 

127 Thig statement reportedly appeared in Al-Ahram, Egypt’s semi-official newspaper, 
in 1966. | 20 Middle East Journal 385 (1966). 

128 On reciprocal self-restraint as the necessary condition of stability in the present 
international system, see Falk, in Rosenau, op. cit. 235, 248, where he also suggests 
the inadequacy of reliance on self-restraint and the need for supranational mechanisms. 

129 Persians, Macedonians, Romans, Arabs, North Africans, Turks, the French, an 


Albanian, and finally the British, came to make themselves masters of the ‘‘gift of the 
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long participation in the Islamic Community of Believers, Egypt received 
both a highly-developed legal tradition and a set of internalized be- 
havioral norms governing conflict and collaboration which legitimize and 
institutionalize interaction among groups and individuals based on mutual 
demands for submission and a range of strategies to cope with these de- 
mands.*° The transfer of this form of interaction to the international 
sphere would be likely to result in revisionist demands whenever relative 
strength increased, assertion of claims to act whenever action seemed 
feasible, and a general approach to interaction incompatible with co- 
operation on the basis of equality. Yet while the style of Egyptian action 
in negotiations with the United Kingdom for independence, nationalization 
of the Suez Canal, and the blockade of the Gulf of Aqaba in May, 1967, 
manifests these features, it would be an oversimplification to suggest 
that that style of action represents only a transfer of the Islamic form 
of interaction.2* 

On the other hand, the effects of Islamie culture on Egyptian attitudes 
to the Palestine question are unmistakable. That culture, based on the 
trilogy honor-shame-revenge, makes the avenging of past humiliations the 
sine qua non of pride and honor and thereby makes acceptanc2 of the 
status quo and the conclusion of a peace treaty with Israel impossible 
without radical cultural transformation. The military defeat of 1948 is 
not the only factor preventing Arab accommodation to Israel; even if it 
were, 


it alone would be enough to cause any Arab to want to erase Israel 
from the map in order to erase from his heart, at the same time, the 
insult of 1948. In the face of this factor, compromise on the borders, 
return cf property, return of the refugees, and compensation to the 
refugees will all be futile. Wounded pride and self-respect cannot 
be healed by concessions of secondary things.**? 


The same reaction to defeat was abundantly evident once again after the 
Arab-Israeli war of June, 1967. Yet the fact that worsening economic 


Nile.’? Even the Egyptian dynasty in the nineteenth and twentieth centuries was of 
foreign origin. 

180 This pattern of interaction has been abstracted and discussed at length by 
Manfred Halpern, Polities in a Traditional Society: Conflict and Change in Islam 
(mimeographed, 1966); and Toward a Theory of Modernization (mimaographed, 
1967). 

181In the cesse of negotiations for independence and for the withdrawal of British 
troops, for example, intransigeance and pressure through demonstrations was a rational 
and ultimately effective tactic. On the other hand, it is perhaps significant that the 
experience of long struggle with the United Kingdom led to stress on compulsion rather 
than persuasion as a technique for goal attainment. ‘‘This was the basic way in which 
evacuation was achieved—by struggle, sweat, blood, exertion, and the martyrdom of 
the people whe died. . . . This was the true reason, and not the talks and the negotia- 
tions.’’ President Nasser’s speech of July 26, 1956, announcing nationalization of the 
Suez Canal Company (Watt 45). 

132 Yigael Yadin in ‘‘How to Speak to the Arabs: A Maariv Round Table,’’ 18 
Middle East Journal 149 (1964); see also Joseph Johnson, ‘‘ Arab vs. Israeli: A 
Persistent Challenge to Americans,’’ ibid. 4, , 
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conditions in Egypt, due to the closing of the Suez Canal, stoppage of | 
tourism, loss of Sinai oil. and other consequences of the war, led President 
Nasser to seek some compromise, indicates that domestic economie goals 
may eventually take precedence and have already become an important 
factor in determining policy toward Israel. 

Another important cultural characteristic is the centrality of the Arabic 
language as an art form in poetry and rhetoric and its direct appeal to the 
emotions. The strong pride of a shame culture, leading to great concern 
with appearances, the deep pleasure to speaker and listener derived from 
manipulating language, and the unavoidable tendency toward overstate- 
ment and ‘‘verbal escalation’’ in Arabic lead easily to exaggerated state- 
ments of intent and capability and, consequently, to misperception both by 
Arabs themselves and by foreign observers.1*8 

As for the Islamic legal tradition, strictly speaking, it is difficult to 
isolate its effects on Egyptian attitudes from those of the indigenous legal 
tradition as a whole. The latter includes the early restriction of the 
religious! courts’ jurisdiction to matters of personal status, the incorpora- 
tion of pre-Islamic customary law, and the gradual incorporation of 
Western legal principles.5* Indeed, since both legal codes and legal edu- 
cation have been predominantly French since the nineteenth century, it is 
probable: that the influence of Continental jurisprudence is stronger than 
that of Islamic law.%* The European legal tradition may have influenced 
Egyptian emphasis on codification of international law and strict defi- 
nition of legal concepts, for example," while no specifically Islamic in- 
fluence is evident except in certain areas of human rights involving per- 
sonal status.1°7 While certain fundamental Islamic legal perspectives, in- 





133 For an elaboration of some of these points, see Anwar G. Chejne, ‘‘Arabie: Its 
Significance and Place in Arab-Muslim Society,’’ 19 ibid. 447 (1965). 

1384 J, N: D. Anderson, ‘‘The Significance of Islamic Law in the World Today,’’ 9 
Am. J. Comp. Law 187 ff., 198 (1960); Herbert J. Liebesny, ‘‘Impact of Western Law 
in the Countries of the Near East,’’ 22 Geo. Washington Law Rev. 133 ff. (1953); 
Jasper Y. (Brinton, The Mixed Courts of Egypt (1930); and George N. Sfeir, ‘‘The 
Abolition of Confessional Jurisdiction in Egypt,’’ 10 Middle Hast Journal 248 (1956). 
All discuss aspects of this evolution. 

185 So pervasive was the French legal tradition in Egypt by the time of British 
oceupation in 1882, that efforts to introduce British law encountered strong resistance. 
Liebesny, foc. cit. 133-134. 

136 However, in connection with the question of definition, it should be noted that 
Egypt has ‘expressed the view that it is impossible to define the concept ‘‘intervention.’’ 
(Doe. A/AC. 119/SR.30, p. 21.) On the other hand, definition of the concept ‘‘aggres- 
sion’’ has been emphasized. Doc. A/C.6/SR.661, 15th Sess., 1960, par. 5. 

187 For éxample, with reference to Art. 6 of the Draft Declaration on the Rights 
and Duties of States (Annex to Assembly Res. 375 (IV) of Dee. 6, 1949), which 
provided that no distinction should be made on the basis of race, sex, language or re- 
ligion, Egypt commented that ‘‘certain categorical provisions of Moslem law in certain 
matters relating to personal status, such as the right to contract marriage’’ are such 
that ‘‘men' and women are subject to different rules.’’? Consequently, the Egyptian 
Government expressed a reservation on Art. 6 (U.N. Doc. A/1338, p. 7). Likewise, 
Egypt at first objected to any reference to the right to change one’s belief or religion, 
although it later accepted such a provision. Egypt and the U.N. 103. 
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eluding a blurring of the distinction between law and morality and a de- 
emphasis on territorial sovereignty as the basis of jurisdiction," could aid 
the development of a community-oriented conception of the international 
legal order, at present Egyptian attitudes are not shaped by these per- 
spectives. On the contrary, sovereign equality, sovereignty over natural 
resources, and other norms which serve to reinforce independence from 
perceived neo-colonialism are stressed. 

This stress on sovereignty stems in large part from long pre-oceupation 
with securing real, as well as formal, independence from the United 
Kingdom. Egyptian reaction to the latter’s declaration of a protectorate 
in 1914 initiated a continuous struggle which ended only with the with- 
drawal of British forces from Suez in 1956.4% During this period the 
vicissitudes of the struggle were the key determinants of Egyptian atti- 
tudes toward the international legal order and of positions on particular 
issues.44° Specifically, the views presented by Egyptian delegates at the 
San Francisco Conference in 1945 and during Security Council considera- 
tion of the Egyptian request for withdrawal of British forces in 1947, as 
well as the attitude toward the creation of Israel as an ‘‘imperialist bastion’’ 
in the Middle East, were shaped by concern with liberation from foreign 
domination and by the sense of humiliation engendered by that domina- 
tion. Similarly, Egyptian support for colonial independence move- 
ments, nationalization of the Suez Canal in 1956 and nationalization of 
foreign holdings in 1956 and 1961 reflect the belief that ejection of the 
foreigner is a prerequisite for the achievement of personal and national 
dignity .1*? : 

In essence, then, the crucial legacy of colonial and pre-colonial foreign 
rule in shaping attitudes toward the international legal order is not the 
indigenous legal tradition per se but rather the general orientations to 
action arising from Arabic-Islamie culture and the humiliation of long 
subjugation. The effects of these factors are evident both in the content 


188 Islamic law blurs the distinction between religion, ethics and law, and classifies 
human acts by dividing them into enjoined, recommended, permitted, disapproved, and 
forbidden. The basis of jurisdiction in Islamic law is religious rather than territorial. 
Salah-Eldin Abdel-Wahab, ‘‘Meaning and Structure of Law in Islam,’’ 16 Vanderbilt 
Law Rev. 115 (1962); Majid Khadduri, ‘‘Nature and Sources of Islamic Law,’ 22 
Geo. Washington Law Rev. 1 (1953); and Joseph Schacht, ‘‘Islamic Law in Con- 
temporary States,’’ 8 Am. J. Comp. Law 133 (1959). These articles discuss additional 
salient differences between the Western and Islamic legal traditions as well. 

139 The course of the struggle was marked by Britain’s unilateral declaration of 
Egypt’s independence in 1922, the Anglo-Egyptian Treaty of 1936 (173 League of 
Nations Treaty Series No. 4031, pp. 401-424), the Montreux Convention of 1937, and 
the 1954 Agreement on withdrawal of British Forces (210 United Nations Treaty 
Series No. 2833, pp. 3-60). A survey of events with special attention to the negotia- 
tions from 1919 to 1936 is Mahmud Y. Zayid, Egypt’s Struggle for Independence 
(1965). 140 Egypt and the U.N. 16-19, <6, 76. 

141 It has been suggested that the memory of a golden age of Arab dominion and 
high civilization, coupled with the still-fresh memory of Ottoman and European domi- 
nation, makes acute the sense of frustration and inferiority felt by Arabs today. 
Wilfred C. Smith, Islam in Modern History 93-160 (1957). 

142 See the citations at note 89 above. 
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and style of Egyptian legal positions and claims to act. Additional ex- 
amples of reactions against foreign rule are Egyptian views on the need 
to revise outmoded or involuntarily-assumed contractual obligations, on the 
primacy of the principle of self-determination, on a broad construction 
of the prohibition against the use or threat of force, on the non-recognition 
of special advantages secured under duress, and on non-alignment and 
refusal of military bases as means of avoiding neo-colonialism. 

Both the domestic political system, itself in part a result of international 
events, and Egypt’s present problems influence Egyptian attitudes to- 
ward the; international legal order in several ways. Egypt’s leaders, faced 
with Herculean economic problems, including rapid population growth and 
great scarcity of arable land,"* see an étatiste economic orientation as essen- 
tial to development. This orientation can be correlated with the policy of 
nationalization and restrictions on private foreign investment," as well 
as with insistence on sovereignty over natural resources, while the leader- 
ship’s broader commitment to development influences Egyptian views 
on the requisites of international peace, the obligation of developed coun- 
tries to assist the underdeveloped, the need for co-ordination with the Afro- 
Asian group to exert pressure on the developed countries to secure economic 
assistance, and the primacy attached to economic rather than ideological 
divisions in the contemporary world. 

It is more difficult to determine the influence of changes in the domestic 
political system on attitudes to international law, since many of the views 
expressed before the 1952 Revolution were later reiterated, and neither 
the merger with Syria in 1958 nor its dissolution in 1961 led to any notice- 
able shifts. 446 On the other hand, after 1952 Egypt began to play a more 
active réle in the Arab world and became the leader both of Arab national- 
ism and of the movement toward modernizing transformation. At the same 
time, especially from 1955, Egypt became strongly associated with the 
non-alignment and anti-colonial movements. These shifts strengthened 
earlier attitudes on sovereignty, contro] over natural resources, nationaliza- 
tion, the legitimacy of certain forms of intervention, the imperative of 


Arab unity, and the requirements of national dignity and independence. 


{ 

143 One of the causes of the Revolution was the disillusionment with the regime en- 
gendered among Army officers by the Palestine debacle. See Gamal Abdel Nasser, 
Philosophy ‘of the Revolution (1952). 

144 For statistics on birth and death rates from 1935 to 1960 and on population 
growth during that period, with projections to 1982, see United Arab Republic, 
.Maslahat al-’Isa wa-al-Ta’dad, Basie Statistics (1962). Annual population growth is 
currently close to 3%. For statistics on arable and cultivated land, see ibid. at 5; 
United Arab Republic, Overall Five Year Plan for Economie and Social Development 
1960-1965, pp. 330-331 (n.d.); and Doreen Warriner, Land Reform and Development 
in the Middle East (1957). 

145 For information on laws regulating foreign investments, see Issawi, Egypt at 
Mid- -Century 91; and United Nations, Investment Laws and Regulations in Africa, 
U.N. Doe. E/ON. 14/INR/28 /Rev.2 (1965). 

146 For specifies, see Eugene Cotran, ‘‘Some Legal Aspects of the Formation of the 
United Arab Republie and the United Arab States,’? 8 Int. and Comp. Law Q. 847- 
372 (1959). 
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Yet no radical transformation of attitudes oceurred after 1952, probably 
because Egypt’s basic problems and position in the international com- 
munity as a whole remained essentially the same. It is possible, how- 
ever, that the de-emphasis on legal training after 1952—a reflection of 
disillusionment with the rôle of lawyers as politicians in the earlier 
parliamentary system—is of some significance in shaping contemporary 
Egyptian attitudes toward law, including international law. It might 
be further hypothesized that attempts to use domestic law for the 
active reshaping of Egyptian society after 1952 might lead to a more 
instrumental view of international law and to its expanded use as a 
strategy of participation in the international system. 

Within the domestic political system there is little tradition of negotia- 
tion and compromise; violence, primarily in the form of political as- 
sassinations and relatively bloodless coups d’état, is a time-honored 
instrument of political action.47 This fact, together with the authori- 
tarian character of present and past regimes, may foster an approach 
to international interaction geared to application of available forms of 
coercion and pressure to maximize the perceived national interest rather 
than to the search for compromise among competing national interests. 
Thus, the style of action manifested in negotiations with the United King- 
dom, nationalization of the Suez Canal, and the May, 1967, blockade of 
Aqaba, as well as Egyptian reluctance to institutionalize procedures of 
arbitration or direct negotiations for settlement of international disputes, 
may be specifically related to the domestic political system as well as gen- 
erally related to cultural norms governing conflict and collaboration. 

In addition to Egypt’s past heritage and present problems, long-term 
goals for the future also influence Egyptian attitudes toward the interna- 
tional legal order. Among the most important goals are economic de- 
velopment, Arab unity, freedom from perceived neo-colonialism, solution 
of the Palesiine question, and a position of dignity and influence in the 
international community. The fact that the means seen as necessary to 
achieve some of these goals may conflict with the requirements of others 
helps to explain observed divergence on certain issues between general 
Egyptian rhetoric and the specific rhetoric used in connection with particu- 


147 The tradition of political assassination goes back to the assassinations of three 
of the first four ‘‘Rightly-Guided Caliphs’? of the Islamic Community and has been 
most strikingly embodied in the Order of Assassins. For a chronicle of such political 
violence, see Philip K. Hitti, History of the Araks (1943). Examples of modern 
political violeree include the assassination of Primz Minister Ahmed Maher in the 
Egyptian Chamber of Deputies in February, 1945 (Egypt and the U.N. 16-17); the 
1948 assassination by government agents of Hassan al-Banna, leader of the Muslim 
Brotherhood; and the assassination attempts against Nasser in 1954 and 1965. It is 
noteworthy, however, that the Revolution of 1952 was practically bloodless, and that the 
death sentences of most of those tried by revolutionary military tribunals were first 
commuted to life imprisonment, then to release after a relatively short period. Robert 
St. John, The Boss: The Story of Gamal Abdel Nasser 148-149 (1960). 

148In connection with all attempts to establish causal connections, however, it is 
essential to note that, without comparative analysis of a large number of cases, no 
firm conclusiors can be drawn, 
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lar claims to act. More generally, it may be suggested that the di- 
vergence is symptomatic of a transitional international system in which 
states’ short-term and long-term interests may well conflict. For example, 
the firm institutionalization of the principles of the Charter as interpreted 
in the light of changing needs and circumstances is—and is perceived by 
Egypt to! be—in its long-term interest, since it would lead to the creation 
of a new, more just and stable international system. Yet creation of a 
new international system requires substantive transformation of the ex- 
isting system, and attempts to bring about substantive transformation 
may lead to action incompatible both with professed norms of conduct 
and with; the evolution of procedural norms essential to the functioning 
of the desired future international system. 

The intimate interrelationship of the goals of economic development, 
freedom from perceived neo-colonialism, and achievement of a position of 
dignity and influence in the international community has already been 
noted with respect to Egyptian stress on principles of sovereignty, free 
disposition of natural resources, the right to nationalize with compensa- 
tion less than that required under the ‘‘prompt, adequate and effective’’ 
norm, revision of treaties, and international co-operation to end under- 
development, as well as Egyptian action in nationalizing the Suez Canal 
Company’ and foreign holdings, and joining a common Afro-Asian front 
to secure economic assistance. While non-alignment and refusal of foreign 
military bases is primarily related—as is emphasis on universality and 
adequate representation of the Afro-Asian world, on prohibiting the use or 
threat of force and coercion, and on the principle of non-intervention— 
to the goals of national dignity and freedom from neo-colonialism, non- 
alignment is also a means toward economic development insofar as it 
allows a ‘flow of aid from both ‘‘eapitalist’’? and ‘‘Socialist’’ states.1* 
Thus, although these policies have been seen by some as a sacrifice of 
economic ito political ends,“° they might better be viewed as a rational 
long-range strategy for development. 

The same is true of Egyptian intervention in Yemen, in view of the 
close linkage between economic development and Arab unity, even though 
intervention certainly represents an immediate diversion of fairly sub- 
stantial resources from economic development in the short-term. Egypt’s 
large, rapidly increasing population and limited resources make Arab 
unity the! best, if not the only, hope for acquiring the natural resources, 
land, capital, markets and scope for specialization essential to interna- 

[j 


149 One Arab author writing in the mid-fifties concludes: ‘‘The difference between 
the policies of the Iraqi Government and those of Colonel NASSER is clear now: the 
first, in order to secure scientific know-how, aligned themselves with the Western Great 
Powers fizst and then tried to get the Arab people to accept this alignment; the second, 
in order to secure scientific know-how, leaned on the solidarity of the Arab people and 
enlisted is in his service first, and then compelled the Great Powers to come down and 
meet him on his own terms.’? G. Moussa Dib, The Arab Bloe in the United Nations 
122 (1956), See also al-Najjar, cited note 101 above. 

150 E.g., Richard A. Falk, The New States and International Legal Order. 
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tionally competitive industry and diversified argiculture.%* Since unity 
with Arab countries under ‘‘reactionary’’ regimes is unfeasible—and, even 
if feasible, would not be helpful—support for modernizing and would-be 
modernizing regimes in other Arab countries is a rational long-range 
strategy for both economic development and Arab unity. Further, to the 
extent that the Egyptian presence in Yemen has caused evolution in 
the Saudi regime 15? or encouraged resistance to British-controlled tradi- 
tional leaders in the South Arabian Federation, the ‘‘pay-off’’ of interven- 
tion in terms of eventual Arab unity and liberation from neo-colonialism 
is increased. 

Yet at the same time that intervention in the Arab world——-whether 
directly, as in Yemen, or indirectly through campaigns of propaganda and 
subversion—furthers Arab unity if it is successful, it also undermines 
respect for the norms of non-intervention on which Egypt has placed 
such great stress and thereby makes more difficult the evolution of 
procedural norms of self-restraint desirable and desired by Egypt in an 
optimal future international legal order. It does so in large part, how- 
ever, because Egypt has failed to differentiate adequately between its own 
intervention in the Arab world and other forms of intervention to which 
it is opposed. Thus, in addition to explaining the observed divergence 
between rhetoric and reality in this matter in terms of the contradictory 
nature of states’ short-term and long-term interests in a transitional inter- 
national system as suggested above, it is possible to attribute that di- 
vergence to the universalistic way in which the Egyptian legal position 
has been formulated. 

Reformulation to eliminate the divergence would require only an exten- 
sion of the distinctions already present in the Egyptian view, since, in 
connection with anti-colonial movements and with regional organizations 
as opposed to non-regional Powers, the scope of permissible intervention is 
seen to be mush greater. This extension could be made in terms of the 
identity of the intervenor (a regional actor) and/or in terms of the goals 
of intervention. A combination of the two criteria would seem most suited 
to Egyptian views, since strong sentiment against neo-colonialism makes 
great-Power intervention undesirable, while strong desire for the related 
goals of economic development and Arab unity makes intervention by 
‘‘reactionary’’ regional actors unacceptable. 

The need for reformulation of universalistically phrased norms in terms 
of criteria of differentiation based on identity and goals applies, not only 
to the questicn of non-intervention, but to many other facets of the 
Egyptian position as well. For example, insistence on unlimited sov- 
ereignty over natural resources for all states—and on sovereignty gen- 
erally—appears to conflict with efforts to institutionalize norms requiring 


161 Issawi, Egypt in Revolution 308; Manfred Halpern, The Politics of Social Change 
in the Middle East and North Africa 375 (1963). In Halpern’s view: ‘‘For Egypt, 
Arab unity is an issue involving not only political status but economic survival?’ 

152 See The Economist (London), Oct. 20, 1962, p. 213. 
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developed countries to aid the developing nations. The proposal advanced 
by some writers +55 that different standards be applied in judging claims 
to act made by developing and developed states appears advantageous 
to Egyptian goals and compatible with the general orientation underlying 
present! Egyptian formulations. Criteria of differentiation are already 
implicit in the Egyptian view, but, until they are made explicit, di- 
vergence between theory and action and between conflicting universalisti- 
cally phrased principles will persist. 

While the Egyptian goals of unity, development, national dignity and 
freedom from neo-colonialism are closely related in such a way that 
steps taken to advance one of them also furthers the others, the relation- 
ship between these goals and that of solving the Palestine question is 
fundamentally different, because of the long-held Arab conception of its 
solution. Israel is viewed as a neo-colonialist outpost of imperialism 
whose presence in the Middle East perpetuates neo-colonialism by prevent- 
ing the Arab states from achieving unity and development and, conse- 
quently, dignity and influence in the international community. It is 
certainly true that economic development is hindered by substantial diver- 
sion of resources into military channels; that inter-Arab recriminations 
over failure of attempts to solve the question by force impede Arab unity; 
that continued international conflict in the region encourages intervention 
by the ‘great Powers; and that the Egyptian stance on Israel, coupled 
with failure to achieve the declared goal, reduce Egypt’s international 
influence and dignity. Yet Israel is an obstacle to attainment of these 
goals, not by its very existence, but rather because its existence has caused 
the Arabs to divert their attention away from the real and pressing prob- 
lems confronting Arab society and away from practical steps needed to 
achieve ‘unity, development and dignity. 

Further, while divergence between general Egyptian rhetoric and 
specific rhetoric used in connection with particular claims to act to ad- 
vance the latter goals could be eliminated by more careful reformulation 
of universalistically phrased legal views, the far greater divergence which 
has arisen in connection with the.Palestine question cannot be eliminated 
in this way. This is the case in part because the divergence has arisen 
on issues like the functions and competence of the General Assembly and 
Security Council, the concept of collective security, the need for non- 
proliferatiin of nuclear weapons,*** the permissible limits of self-defense, 
and thej degree to which the law of the Charter repudiates and supersedes 
traditional international law—issues which are necessarily global and uni- 
versal in scope. Without fundamental Egyptian rethinking of the par- 
ticular content now given to the goal of solving the Palestine problem, 
the divergence will necessarily persist. 





158 A, A. Fatouros, ‘‘International Law and the Third World,’’ 50 Virginia Law Rev. 
811-816 (1964). 

154 On May 8, 1966, President Nasser stated that Egypt was considering development 
of nuclear weapons because ‘‘Israel is working in this field.’? 20 Middle East Journal 
383 (1966). 
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Conclusion 


The foregoing discussion of Egyptian attitudes toward the international 
legal order and toward specific questions of international law and the 
attempt to relate those attitudes to Egypt’s legacy from the past, problems 
in the present and goals for the future, suggest several conclusions relevant 
to the continuing debate about the consequences for the contemporary 
international system and international legal order of the attitudes and 
actions of the new states. Without comparative empirical analysis of the 
views and behavior of a large number of new states, such conclusions, of 
course, ‘‘cannot be accorded anything more than the tentative and incon- 
clusive status appropriate to their doubtful origin.’’ 155 

First, the substantive changes in rules and principles of international 
law sought by Egypt are traceable to long-term goals associated with the 
economic and political desiderata of any modern state rather than with 
desire to enhance a unique traditional culture. Economic development, a 
state which coincides with the nation, true political independence and a 
respected place of influence in the international community are, taken 
together, unicuely modern goals. If these goals are generally given 
primacy by the new states, then it would appear that writers who have 
stressed cultural diversity and the need to incorporate “‘livmg law norms’’ 
from non-European legal systems have emphasized a factor which is at best 
marginal in shaping the new states’ orientations to the contemporary inter- 
national legal order. 

Second, those who have stressed only eccnomic differences as the de- 
terminants of the new states’ attitudes have oversimplified what is in- 
volved in the new states’ revisionist outlook, if Egypt is typical of those 
states, since they have neglected symbolic and emotional factors associated 
with the goals of sovereign equality, freedom from neo-colonialism, and 
national influence and dignity. The psychological insight that man is a 
multi-goaled organism could usefully be applied to consideration cf this 
question.*°6 

Third, while a state’s cultural heritage may be of minor importance 
in shaping its goals in the international system, that heritage may heavily 
influence the style of action adopted in pursuit of chosen goals. The 
Egyptian case is somewhat ambiguous on this point, however, since com- 
parative investigation might uncover similar styles of action by other states 
with a very different cultural heritage. 

Fourth, an even more tenuous generalization from the Egyptian case 
would suggest that, where a state’s cultural heritage is predominant in 
its choice of a goal, pursuit of that goal may result in selective reliance 
on rules of traditional international law rather than in demands for re- 
vision of certain particular rules in the light of the principles of the 

155 A phrase used to refer to all general propositions about international relations 
by Hedley Bull, ‘‘International Theory: The Case for a Classical Approach,’’ 18 
World Polities 261 (1966). 

156 The more general usefulness of this insight from psychology is suggested by J. 


David Singer, ‘‘The Relevance of the Behavioral Sciences to the Study of International 
Relations,’? 6 Behavioral Science 331 (1961). 
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Charter. The Egyptian legal position on questions relating to Israel 
might usefully be compared with those of India and Pakistan on Kashmir, 
Greece and Turkey on Cyprus, and irredentist claims generally. 

Fifth, if Egypt is representative of the new states, then they tend to 
stress substantive rather than procedural codification and progressive de- 
velopment of international law. Similarly, they emphasize achievement of 
substantive goals rather than the institutionalization of general procedural 
norms of self-restraint and mutual accommodation in conflict situations. 

Sixth, since Egypt is typical of the new states in its attitudes toward 
colonialism, non-alisnment and regionalism, it may be so as well im its 
attitudes toward the relative unimportance of the world’s ideological di- 
vision ds compared with its invidious economic division into rich and 
poor countries. 

Seventh, the Egyptian example indicates that the existence of the new 
states has already led to substantial change in the international system and 
international legal order. Intervention in internal war as the primary 
modality of violent international conflict, attempts to eliminate the vestiges 
of colonialism and to deal internationally with domestic racism, the growth 
of international economic aid and technical assistance, regionalism as a 
globally: significant phenomenon, and inereased attempts to codify prin- 
ciples of international law are only some of the phenomena closely linked 
to the réle of the new states. 

Highth, attainment of the new states’ goals of economic development, 
political independence, and national dignity will require substantial trans- 
formation of the contemporary international system and international legal 
order. |The prospect is for more and more extensive demands for system- 
transformation on the part of the new states as the necessary condition for 
coping with a world-wide revolution of modernization with which none of 
the new states can deal unaided.** Consequently, to seek to maintain 
stability in an age of revolution by clinging to the legal and political status 
quo is to eourt disaster, and only conscious and creative transformation 
of the contemporary international system can succeed in maintaining a 
stability dependent in the modern world much more on justice than on 
military power. 

157 On the need for transformation of the international system to cope with moderni- 
zation and for a sobering picture of the future in the absence of such transformation, 


see Manfred Halpern, ‘‘The Rate and Costs of Political Development,’’ 358 Annals of 
the American Academy of Political and Social Science 27-28 (1965). 
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THE NEXT STAGE IN THE DEVELOPMENT OF 
INTERNATIONAL MONETARY LAW: THE 
DELIBERATE CONTROL OF LIQUIDITY 


By JosepH Gop * 


I. SOME Aspects OF THE PRESENT INTERNATIONAL MONETARY FUND 


In his speech to the Annual Meeting of the Board of Governors of the 
International Monetary Fund at Rio de Janeiro.on September 25, 1967, 
Mr. Pierre-Paul Schweitzer, the Managing Director of the Fund, said: 


I now come, Mr. Chairman, to what in my view constitutes the most 
significant development in international financial cooperation since 
Bretton Woods. I refer to the proposed arrangements for interna- 
tional liquidity. 
He was referring, more particularly, to a document entitled ‘‘Outline of 
a Facility Based on Special Drawing Rights in the Fund,’’* which later 
in the meeting was approved by the Board of Governors in a resolution 
directing the Executive Directors to proceed with the formulation of amend- 
ments to the Fund’s Articles of Agreement on the basis of the Outline.” 
In order to understand the full force of the Managing Director’s re- 
mark, it is necessary to say something of the agreement which was born at 
the Bretton Woods Conference and of certain aspects of the life cf that 
agreement. This is necessary because the Outline has been strongly in- 
fluenced by tke experience of the Fund.’ It is also necessary in order to 
explain the extent of the leap forward beyond the present Fund. 


(1) The Major Effects of the Articles 


The Articles of Agreement of the Fund, which were approved at the 
Bretton Woods Conference, became legally effective on December 27, 1945. 
The Articles produced three major effects. First, they established a code 


* The views expressed in this article are those of the author and not necessarily those 
of the International Monetary Fund, of which he is the General Counsel and Director 
of the Legal Department. 

1See Appendix A. The Articles of Agreement took effect on Dec. 27, 1945, and 
there have been no amendments so far. Under Art. XVII, the adoption of a proposed 
amendment requires acceptance by three-fifths of the members having four-fifths of 
the total voting power. 28ee Appendix B. f 

8‘*One of the difficult tasks of the Fund representatives in the international discus- 
sions, especially in the early years, was... to indicate to what extent the problems 
that were being discussed in general terms with respect to some new reserve asset had 
already been solved in the Fund. These efforts were not wholly unsuccessful and indeed 

.. many features of the new drawing rights have been modelled on the existing 
Fund facility.’? J. J. Polak, the Economic Counsellor of the Fund, in an address to 
the Economic Seminar of the Fund, Sept. 14, 1967: ‘‘The New Facility in the IMF,” 
117 The Banker 964-971 (1967). 
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of legal obligations binding member countries in matters in which formerly 
they had submitted to almost no limitations on the exercise of their 
sovereign will. Thenceforth, a member would be bound to agree the 
par value of its currency with the Fund instead of being able to establish 
it unilaterally, and would be bound to avoid such practices as restrictions 
on payments and transfers for current international transactions, dis- 
criminatory currency arrangements, multiple currency practices, fluctuat- 
ing exchange rates, and certain gold transactions at non-parity prices. 
There are other obligations in the code, but it is not the purpose of this 
article to describe its content in any detail or its effects on the choice of 
national and international economic policies. The code has been mentioned 
in order to make the point that the Articles of the Fund were the first 
major attempt to regulate international monetary relations by legal obli- 
gations, and they were, therefore, the first great contribution to the crea- 
tion of an international monetary law as a sector of publie international 
law. à: 

The second major effect of the Articles was the establishment of a pool 
of resources in the ownership of the Fund to which members might have 
recourse in order to assist them to observe their obligations under the 
Articles. This aspect of the Articles will require some elaboration. The 
third major effect was, of course, the creation of an international insti- 
tution that was to act as a regulatory agency interpreting the code of 
conduct and supervising its application and observance; as the ad- 
ministrator of the pool of resources; and as the center for consultation and 
collaboration with members on all matters pertinent to the Articles. 


(2) The Resources of the Fund and the Use of Them 
| 
The Fund’s resources are derived in the main from the subscriptions of 


members. The subscription of each member is equal to its quota, and 
the basic rule is that twenty-five percent of the subscription is payable 
in goldjand the rest in the member’s own currency. A quota may be 
increased, and the additional subscription corresponding to the increase 
must be paid in the same proportions as the normal original subscription.’ 
Once a member becomes eligible to use the Fund’s resources, which usually 
occurs after it has established a par value for its currency in accordance 
with the Articles and paid its subscription in full, it may purchase the 
currencies of other members in exchange for its own. This transaction of 
purchase and sale of currencies has a number of features that make classifi- 
cation difficult, but an exchange transaction is the one with which it has 
the closest affinity. The provisions of the Articles and the Fund’s in- 
terpretative and policy decisions on the proper use of its resources by 
members constitute a formidable body of lore. For the present purpose, 


4 Art. HI, Sec. 3(b). If a member’s net official holdings were modest, it was able 
to make à smaller gold subscription, but it had a correspondingly larger potential obli- 
gation tolrepurchase its own currency with gold or convertible currencies in due course 
(Art. V, See. 7). 5 Art. ITI, See. 4. 

6 Art, XX, See. 4. 
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it will suffice to say that a member may make purchases of currencies from 
the Fund to meet certain temporary payments difficulties.” When it 
engages in an exchange transaction with the Fund a member also buys the 
time in which to adopt or persist in policies that will help it to weather its 
difficulties within a temporary period. At the very center of the Fund’s 
existence is the idea that the Fund makes its resources available for the 
support of policies that are consistent with the provisions of the Articles 
and with the policies adopted by the Fund under them. 

There are three financial mechanisms which can ensure that a member’s 
use of the Fund’s resources will not be prolonged. It would be a mistake 
to think of these mechanisms as limited to the objective of bringing about 
‘‘repayment.’’ They are intended to encourage members to persevere with 
policies that will avoid or overcome balance of payments difficulties and, as 
a result, enable members to reverse transactions with the Fund. The 
Articles include complex provisions that are designed to make members 
repurchase from the Fund the currency they pay to the Fund in an ex- 
change transaction to the extent that the Fund’s holdings of that currency 
are above the normal currency subscription level of seventy-five percent 
of quota. Repurchase is made by a member with gold or the convertible 
currencies of other members, but not with the currency of a member if the 
Fund’s holdings of that member’s currency would be increased beyond 
seventy-five percent of its quota.2 Repurchase need not be made in the 
same currencies as those that were purchased. The intent of the repur- 
chase provisions, therefore, is to return to the original or ideal levels of 
currency in the Fund, and in this way to keep the resources revolving, so 
that they will be available tc meet the needs of members when they en- 
counter payments difficulties. There are other provisions in the Articles 
that deal, more or less directly, with repurchase, but all are ancillary to 
the main mechanism that has been described. 

Notwithstanding the elaborate provisions that have been made for re- 
purchase in the Articles, there have always been cases, sometimes involving 
very large holdings of currency by the Fund, in which the provisions do 
not operate to bring about repurchase obligations. This results from cer- 
tain idiosyncrasies of the formulas on which the calculations of repurchase 
obligations are based. This led the Fund to adopt a decision which is the 
second main mechanism for ensuring repurchase. The Fund held that 
members were entitled to maka no more than a temporary use of the Fund’s 
resources and that the Fund was empowered to determine what was meant 
by temporary use. This it did in a decision which declares that a member 
should repurchase whenever the problem for which it made its purchase is 
solved, and in any event within an outside range of three to five years after 
the purchase. When members request purchases, they are expezted to 
declare that they will act in accordance with this understanding, and these 
declarations are given binding legal effect if this is possible under some 


7 Selected Decisions of the Executive Directors and Selected Documents (Third Issue, 
Washington, D. C., 1965) (hereinafter referred to as Selected Decisions), p. 54, 
8 Art. V, See. 7. 
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provision of the Articles or, if this is not possible, they remain representa- 
tions ofi intention.’ 

The third mechanism that can prevent a member from making long-term 
use of the Fund’s resources is the sale of the member’s currency by the 
Fund. |The Fund can sell any of its holdings of a member’s currency to 
other members, whatever the origin of those holdings. The Fund’s hold- 
ings of a member’s currency are fungible, but the Fund’s power of sale 
would not be limited even if holdings originating in a transaction with 
a member could be distinguished from those subscribed by the member. 
A sale has exactly the same effect as a repurchase on a member’s duty to 
make nol more than a temporary use of the Fund’s resources. The member 
is discharged of the duty to repurchase to the extent that the Fund’s 
holdings of the member’s currency are reduced by the sale. 


(3) The Tranches 


A member ean purchase the currencies of other members from the Fund 
in an amount equal to twenty-five percent of its quota in any period of 
twelve months ending on the date of the purchase. This is not a gross 
amount,' because total purchases can be augmented by certain reductions 
in the Fund’s holdings of the member’s currency, but these refinements can 
be ignored in this summary. Moreover, although twenty-five percent of 
quota is the amount mentioned by the Articles, the Fund may grant a 
waiver and permit larger amounts to be purchased in a period of twelve 
months, and may do this on such terms as safeguard the Fund’s interests." 
It has been common practice for some years for the Fund to grant waivers 
of the twenty-five percent limit. 

There 'is a second limit laid down in the Articles on the extent to which 
a member can use the Fund’s resources. This is a limit on total outstand- 
ing net use in contrast to use during a limited period. A member may 
not ineréase the Fund’s holdings of its currency beyond two hundred per- 
cent of juota. A member that subscribes its currency in an amount equal 
to seventy- five percent of quota may thus purchase the currencies of other 
members| i in amounts equal to one hundred and twenty-five percent of its 
quota, net of any reductions in the Fund’s holdings of its currency. 
Again, however, the Fund may waive this limit and permit even larger 
total purchases to be outstanding, but the Fund has done this on no more 
than a few occasions so far. 

The datum of twenty-five percent of quota is relevant not only to the 
amount of exchange that a member ean purchase within any period of 
twelve months but also to the level of the Fund’s total holdings of a mem- 
ber’s currency without reference to time. In the latter sense, the amount 
between each level measured at intervals of twenty-five percent of quota 
is called |a ‘‘tranche’’ in Fund terminology, and important developments 


a Selected Decisions 21-24. 
10 Art, vV, See. 3(a) (iii), and Selected Decisions 20. 


11 Art. vV, See. 4. 
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of policy have been associated with these tranches. Under the Articles, a 
member’s ability to purchase currencies equal to the initial twenty-five 
percent of quota is augmented by the amount of any reduction in the 
Fund’s holdings of the member’s currency below seventy-five percent of the 
member’s quota. Therefore, the initial tranche permits a member to in- 
crease the Fund’s holdings of the member’s currency to the level of one 
hundred percent of quota? This tranche will be equal to the member’s 
gold subscription if there have been no movements in the Fund’s holdings 
of the member’s currency. If the Fund has disposed of a net amount of 
the member’s currency, the tranche will be enlarged by that amount. 
For example, if the member’s subscription was the normal one of seventy- 
five percent of quota in currency and twenty-five percent in gold and the 
Fund has disposed of a net amount of the member’s currency equal to 
fifteen percent of quota, the member’s initial tranche for the purposes 
of its own purchases will be forty percent. This tranche is called the 
“gold tranche” in Fund terminology, a term which is not altogether apt 
but which obviously derives from the gold subscription, to which the tranche 
is equal at the outset. 

As explained above, tranches beyond a member’s initial (gold) tranche 
are marked off at intervals of twenty-five percent of quota measured by the 
Fund’s holdings of the member’s currency. That is to say, a member 
would utilize the next tranche by increasing the Fund’s holdings of the 
member’s currency from 100 to 125 percent of quota, then 125 to 150 
percent, and so on. These tranches are called ‘‘credit’’ tranches, even 
though it is legally incorrect to classify Fund transactions in terms of 
ereditor-debtor relations. They are called credit tranches to emphasize 
the fact that a member’s gold tranche at any time represents the net amount 
of the contribution that it has made in economic terms. The gold tranche 
corresponds to the total of the gold that the member has subscribed from 
its reserves to the Fund and the net amount of the member’s currency 
that the Fund has sold to assist other members. When a member is in a 
eredit tranche, it is no longer giving assistance through the Fund in eco- 
nomic terms but receiving it. It has purchased the currencies of other 
members in an amount equal to it own gold subscription and more. It 
must be repeated that the references to credit do not mean that either the 
Fund or a member gives or receives credit in the legal sense as a result 
of the exchange transactions of the Fund. Members subscribe gold and 
currency to the Fund; the Fund owns these resources; the Fund sells cur- 
rencies in return for the purchaser’s currency; and. in due course the 
purchasers must buy back their own currency from the Fund. The words 
“eredit’’ and ‘‘ereditor’? mean only that the economic effects of Fund 
transactions can be said to resemble those of credit operations in some 
respects. 


12 Since the Fund’s decision of Sept. 20, 1966, on the Compensatory Financing of 
Export Fluctuations, the definition of the gold tranche in terms of the Fund’s holdings 
of a currency must exclude any holdings that result from an outstanding purchase 
under that decision. IMF Annual Report 1967, pp. 131-182, 159-161, © 
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The delimitation of the tranches is not a technicality of bookkeeping. 


To some extent the legal provisions relating to the use of the Fund’s re- 
sources’ distinguish between the so-called gold tranche and the credit 
tranches, but to a much greater extent the policy and practice of the Fund 
have developed on the basis of a hierarchy of tranches. The policy and 
practice constituting what is known as the tranche policy are built on the 
foundation of an interpretation of Article V, Section 3(a), which provision 
declares that: 


A member shall be entitled to buy the currency of another member 
from the Fund in exchange for its own currency subject to the follow- 
ing conditions : 

| (i) The member desiring to purchase the currency represents that 
it is presently needed for making in that currency ae which 
are consistent with the provisions of this Agreement; 
The Fund has decided that the word ‘‘entitled’’ does not mean that a 
member is able to make an automatic use of the Fund’s resources, and that 
the Fund can challenge the consistency of a representation with the 
Articles. 13 The Fund’s legal powers to ensure that members make a proper 
use of the Fund’s resources are not confined, therefore, to the sanction 
of declaring a member ineligible to use the Fund’s resources after it has 
made an improper use of them.* 


(4) The Gold Tranche 


In the early years of the Fund a number of factors, which included 
the Fund’s emphasis on the power to challenge requests but its failure to 
clarify what uses of its resources would induce it to exercise this power, 
led to a diminished and finally negligible use of the Fund’s resources. 
Members lacked the confidence that they could have access to the Fund’s 
resources and as a result they refrained from testing the availability of 
those resources. The Fund concluded after a time that this stalemate was 
not tolerable and that it should adopt policies that would encourage a 
resurgence of the confidence that had ebbed away. On February 13, 1952, 
a major step was taken in the adoption of a policy decision that is still 
of central importance in the practice of the Fund in connection with the 
use of its resources. One feature of this decision, the elucidation of 
the Fund’s understanding of temporary use and the representations by 
members when requesting the use of the Fund’s resources that they will 
act in accordance with this understanding, has been mentioned already. 
Another achievement of the decision was the establishment of the Fund’s 
gold tranche policy and the adumbration of the full tranche policy. 

The purpose of the gold tranche policy was to assure members that they 
could request a certain use of the Fund’s resources with a very high de- 
gree of confidence that their requests for this use would not be challenged. 
The policy was a cautious one because the volume of use with which it 


dealt was limited to the gold tranche. The Fund could not validly forgo 


18 Selected Decisions 19-20. 
14 Art.! V, Sec. 5, and Selected Decisions 32-33. 
15 Selected Decisions 21-24. 
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the power to challenge requests even for gold tranche purchases, but it 
held that the concépt of ‘‘adequate safeguards” in Article I 1° enables 
it to graduate the closeness of its examination and the severity of its 
criteria according to the amount of cumulative outstanding use of the 
Fund’s resources that a member seeks to make. The Fund expressed one 
facet of this conclusion in the declaration that it would give requests for 
gold tranche purchases ‘‘the overwhelming benefit of any doubt.’’?7_ This 
language may lack felicity, and even lucidity, but it has adequately con- 
veyed the thought that members can be confident that requests in this 
range will be met virtually automatically. Where the border exists at 
which this assurance must disappear has never been defined kecause 
the necessity to discover it has not arisen in practice. 

The Fund’s attitude to requests for purchases in the credit tranches 
is graduated according to the tranche in which the purchase would occur, 
but, whatever the tranche, there must be some demonstration of the con- 
sistency of the membér’s policies with Fund criteria. Even though the 
criteria are less demanding in the first credit tranche than in subsequent 
credit tranches, a demonstration is necessary ix all of these tranches show- 
ing that the criteria are met.1* 


(5) The Gold Tranche as an Asset 


The gold tranche as a concept and as the subject of special policies 
has had an important impact on recent international monetary law and 
relations. The gold tranche emerged as a modest effort to instill in mem- 
bers the confidence that they could rely on a limited use of the Fund’s 
resources without fearing that they would be rebuffed by challenges of 
their requests. As the Fund’s full tranche policy became established, and 
with this development greater certainty as to the circumstances in which 
members could use the Fund’s resources throughout the tranches, thinking 
about the gold tranche became transformed. It ceased to be regarded as 
a tentative introduction to the development of policies pérmitting a fuller 
use of the Fund’s resources and began to be regarded as having a positive 
value in itself. With the encouragement of zhe Fund,!® more and more 
members have concluded that the gold tranche should be treated as a 
component in their reserves, or as an ‘‘asset’’ that could be ranked with 
their holdings of gold and reserve currencies.” 

Something more must be said of the treatment of the gold tranche as 


1¢‘*The purposes of the International Monetary Fund are: ... (v) To give confi- 
dence to members by making the Fund’s resources available to them under adequate 
safeguards, thus providing them with opportunity to correct maladjustments in their 
balance of payments without resorting to measures destructive of national or interna- 
tional prosperity.’’ 17 See note 15. 

18 See, e.g, IMF Annual Report 1955, p. 85; Subimal Mookerjee, ‘‘Policies on Use 
of Fund Resources,’? 3 IMF Staff Papers 421-442 (1966). 

19 See, for example, the tabulation of ‘‘Members’ Fund Positions’’ in the Fund’s 
monthly International Financial Statistics. 

20 One result of this treatment is that there is no decline in the presentation of a 
member’s reserves because of its gold subscription to the Fund or because it converts 
into a reserve currency its currency purchased by anozher member from the Fund. 
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an ‘‘asset.”’ As with much legal terminology, the definition of that word 
depends on the purpose for which definition is required. In its derivation, 
the word means to have enough, and very often it is used to connote a 
sufficiency of something of value with which to discharge one’s debts or 
liabilities. In this sense the word is often not confined to property 
but extends to values that are not owned but can be made available for the 
satisfaction of debts or liabilities. In the monetary field it may be 
necessary as a matter of domestic law to determine the categories of assets 
with precision. Some central bank laws prescribe the minimum amount 
of the assets that the bank must hold as cover for the note issue or other 
liabilities of the bank. Other central bank statutes prescribe the volume 
and composition of the international reserves that the bank must hold 
without relating these to the liabilities of the bank. The determination 
of what are assets in the sense of components in reserves has an importance 
that goes beyond these provisions in central bank statutes and is now rele- 
vant in! connection with broad issues of economic and financial policy. 
Declines in the reserves of a country are often regarded with apprehension 
by government, monetary authorities, and public, and lead to changes of 
policy. ‘Obviously, therefore, the inclusion of something in the presenta- 
tion of reserves augments those reserves, and a reduction in that something 
will appear as a decline in reserves. 

The gold tranche is something that has been widely recognized in recent 
years as a component in reserves, and in this sense it is a novel creation. 
New central bank statutes, particularly those drafted with the technical 
assistance of the Fund, provide for the inclusion of the gold tranche in 
reserves: For example, the Central Bank of Kenya Act, 1966, provides 
that: 

Į 


The; Bank may include in its reserve of external assets any liquid 
external asset not included in subsection (1) of this section, or any 
readily available international drawing facility, which the Bank, 
after consultation with the International Monetary Fund and with 
the approval of the Minister, considers suitable for inclusion in such 
reserve.” 








In addition, many members include their gold tranches in the presenta- 
tion of their reserves, even though there may be no explicit authorization 
in a central bank or other statute. For example, in the Report of the 
Bank of, Italy for 1966 there is a table in which the ‘‘Net official re- 
serves” of the Bank of Italy and the Italian Exchange Office are set forth 


as follows: 


Official reserves 

Gold 

Convertible currencies 
Net position with International Monetary Fund 
Other reserves: ... 


The ‘‘net position with the Fund” was Italy’s gold tranche.” 
| 





21 Kenya Gazette Supplement Acts, 1966, p. 153 (Nairobi, March 29, 1966). 
22 Baned d’Italia Abridged Version of the Report for the Year 1966, Table 21 (p. 
61). i 
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The gold tranche has been recognized as a reserve asset ° notwithstand- 
ing the fact that, as in the case of other purchases from the Fund, re- 
quests for gold tranche purchases are legally subject to challenge, cannot 
be made when the member is ineligible to use the Fund’s resources,”* 
involve the payment of a-service charge,” and are subject to repurchase to 
the extent that the Fund’s holdings of the member’s currency are increased 
beyond seventy-five percent of quota. Notwithstanding the legal fea- 
tures that use of the gold tranche shares with other uses of the Fund’s 
resources, the virtual certainty of the ready availability of the gold tranche 
in practice 27 has been sufficient to give it widespread recognition as a new 
reserve asset. 


(6) Selection of Currencies Purchased from the Fund 


One final feature of the present operations of the Fund must be men- 
tioned in order to understand the origins of the Outline. In the earlier 
years of the Fund, most of the purchases by members were of United 
States dollars because that is the main reserve currency with which most 
members support the stability of their own currency. If this practice had 
continued it could have become unduly burdensome to the United States, 
although the Fund’s present practice was initiated before the position of the 
United States caused concern. The Fund contended successfully with the 
problem posed by the language of the Articles, which declares that a 
member is entitled to purchase the currency of another member if the pur- 
chasing member needs to make payments in that currency, and was able to 
encourage members to purchase from the Fund a growing range of cur- 
rencies other than the United States dollar. In many instances the 
member whose currency is purchased converts it into United States dollars 
for the benefit of the purchasing member. 

The Fund’s practice of encouraging the sale of a range of currencizs was 
rationalized in the form of an elaborate declaration of policy in July, 1962, 
after the currencies of many European members had become convertible.?® 


23 The gold tranche is not the only asset that has been recognized as a result of the 
operations of the Fund. Claims against the Fund under the General Arrangements to 
Borrow (Selected Decisions 56-68) have been given this recognition because of the 
incidents that have been deliberately attached to those claims, some of which are derived 
from the gold tranche. See, e.g., Banca d’Italia Report 1966 (note 22 above), pp. 
63-64. See De Nederlandsche Bank N.V. Report for the Year 1965, p. 85: ‘*The Gov- 
ernment’s official reserves are deemed to include the net IMF position and other net 
foreign assets of the Government. The net IMF position consists of the net quota in 
the Fund and the claim on the Fund in respect of the General Arrangements to Borrow. 
The net quota in the Fund is in surplus or deficit to the extent to which the Fund’s 
guilder holding falls short of or exceeds the Netherlands quota.’’? See also Hannan 
Ezekiel, ‘‘The Present System of Reserve Creation in the Fund,’’? 13 IMF Staff Papers 
398-420 (1966). 

24 See Art. IV, Sec. 6; Art. V, Sec. 5 (Selected Decisions 33); Art. VI, Sec. 1; Art. 
XV, Sec. 2(a). 

25 Art. V, See. 8(a), and Rule I-2 of the Rules and Regulations. 

26 See note 8. 27 See also Selected Decisions 49. 

28 Ibid, 33-39. 


374 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 


| 
| 
i 
4 
l 
i 
Some of the fundamental ideas on which the policy rests are that the 
strength of the balance of payments and reserve positions of members must 
be take: into account in the selection of currencies sold, as well as the 
relative. levels of the Fund’s holdings of those currencies. Another gen- 
eral idea underlying the policy is that over time there should be an equal 
proportion between gold tranches and other reserves for those members 
whose currencies qualify for sale according to the criteria observed by the 
Fund. A member contemplating a purchase is expected to discuss the 
choice of currencies with the Managing Director. The statement of policy 
recognized that the Fund’s practice was still evolving, and a considerable 
superstructure of principle has grown up on the foundation of that state- 
ment. Tt has now been incorporated in the design of the Outline. 


II. Son ASPECTS OF THE FUTURE INTERNATIONAL MONETARY FUND 
(1) Fhe Debates Leading to the Outline 
Within the last decade there have been active debates in international 


organizations, national administrations, and the academies of the reform or 
improvement of the international monetary system. These debates have 
involved a wide range of ideas ® and objectives. In more recent years, 
the discussions organized among international and national officials have 
concentrated on a dominant theme. This has been the idea of an interna- 
tional agreement that would assure the world of sufficient liquidity by a 
process of deliberate and concerted decision. Liquidity in this sense means 
reserves, either owned or readily available, that monetary authorities can 
use to support the stability of their currencies. 

The idea of the deliberate creation of liquidity increasingly preoccupied 
the minds of those who were concerned with the international monetary 
system as the deficit in the United States balance of payments persisted. 
Up to some point of time, the deficit was generally regarded as a beneficent 
one, because it provided the monetary authorities of other countries with 
increasing reserves in the form of gold and dollar holdings. After that 
point, restlessness developed, at least in some countries, about the steady 
aceretion of dollars to their holdings. This was matched by a policy on 
the part of the United States of attempting to reduce or limit the deficit in 
its balance of payments. International concern about too much liquidity, 
at least lin the form of dollars, was then accompanied by fear that sooner 
or later, there might be too little liquidity. The fear of too little was 
intensified by the growth in the volume of gold that failed to enter, or was 
drawn. from, the reserves of monetary authorities and came into the hands 
of the private hoarders or fabricators of gold. 

The difficulties of the debate on international liquidity have been en- 

29 Some of them are included in Compendium of Plans for International Monetary 
Reform, edited by Robert G. Hawkins (Bulletin No. 37-38 of the C. J. Devine Institute 
of Finante, New York University, December, 1965). See also Report of the Study 
Group on/ the Creation of Reserve Assets (the Ossola Report), May 31, 1965. 

30 Robert V. Roosa, Monetary Reform for the World Economy, Ch. II (New York, 
1965). 
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hanced by the fact that only pioneer work has been done so far cn the 
desirable volume of international liquidity.* In the early stages of the 
debate there was little more than the conviction that, as the volume of 
international economie activity grows, so the volume of international 
liquidity also must grow. If reserves did not grow, this would exert a 
contractionary effect on international economic activity. Governments 
would be impelled to introduce restrictive policies in relation to their 
internal economies and to their trade, payments, and capital transfers if 
they felt that they lacked a comfortable volume of reserves on which to 
rely while pursuing more liberal policies, What was wanted, therefore, 
was the assurance that global reserves, in some desirable form, would 
grow and keep pace with what was thought to be the need for them.*? 

The adjustment of the quotas of members in the Fund.has a bearing on 
the resources available to them. Quotas are reviewed at least every five 
years and there have already been two general increases. As a result of 
the great growth in Fund membership and the two general, as well as 
numerous special, increases in quotas, total quotas have grown from the 
equivalent of $6.772 billion on December 27, 1945, to the equivalent of 
$20.987 billion on November 1, 1967. Increases in quotas enlarge the fa- 
cilities available to members for obtaining foreign exchange from the 
Fund with which they can overcome international payments difficulties. 
However, quota increases were not the solution to the liquidity problem that 
members sought. The main effect of an increase in a member’s quota is 
to increase its capacity to make purchases in the credit tranches. To 
that extent, there is an increase in its ‘‘conditional’’ liquidity, the use 
of which involves an examination of the member’s policies and its com- 

31 J, Marcus Fleming, Toward Assessing the Need for International Reserves (Essays 
in International Finance No. 58, Princeton University, February, 1967); George H. 
Willis and Fred L. Springborn, The Need for International Reserves (Hearing before 
the Subcommittee on International Exchange and Payments of the Joint Economie 
Committee, Congress of the United States, 90th Cong., 1st Sess., Sept. 14, 1967, pp. 47— 
91); IMF Annual Report 1967, Ch. 2. 

32 ¢í There is not now, and probably never will be, any scientific method of gauging 
precisely the global need for reserve growth. The effects of supplementing reserves 
are difficult to assess, and may be differently evaluated by good judges in different 
countries, or within the same country. Consequently, the lack of agreement as to 
whether there is or is not at the present time a need to supplement reserves is something 
that should not surprise us. What is perhaps surprising is the degree of ccorsensus 
that has been reached that sooner or later, given the prospects for gold production and 
consumption, and for the accumulation of reserve currencies, a measure of reserve 
stringency is likely to arise, that its consequences for world production, trade, aid, and 
development could be serious, and that it is desirable to set up in advence a machinery 
capable of dealing adequately with such a contingeney. It is not perhaps fanciful to 
envisage a situation in which many countries at the same time seek an increase in their 
reserves and few are willing to accept a decline; and if the global supply of reserves 
were growing insufficiently to satisfy their aggregate demand, their policies would be 
mutually inconsistent and if actually pursued could produce a general shortage of 
reserves.’’ Pierre-Paul Schweitzer, ‘‘The New Arrangements to Supplement World 
Reserves and Their Implications for the Developing Countries’? (Arthur K. Salomon 
Lecture, Dec. 5, 1967), 19 IMF International Financial News Survey, No. 49, Dee. 
15, 1967. 
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mitments with respect to them, but there is no increase in the member’s 
reserve assets.” To the extent that there is an increase in its gold 
tranche, it will have paid for that increase with gold as part of its 
additional subscription resulting from the quota increase, and therefore 
there will be no net increase in its reserves. 

In the last two years the main international discussions and negotia- 
tions in which a solution was sought were conducted in two bodies. The 
first of these was the Executive Directors of the International Monetary 
Fund, the organ of the Fund which is in continuous session and which is 
responsible for the conduct of the general operations of the Fund.** All 
members of the Fund, which now number 107 countries, appoint or elect 
executive directors, and the Executive Directors therefore reflect the views 
of the whole of the Fund’s membership. The other body consisted of the 
deputies of the Finance Ministers and Governors of Central Banks of the 
group of ten industrial countries that owe their collective consciousness to 
the fact that they are participants in the Fund’s General Arrangements to 
Borrow. After the Annual Meeting of the Board of Governors of the 
Fund in 1966, arrangements were made for joint sessions of executive 
directors, although not acting as an organ, and the deputies. As a result of 
the independent and the conjoint work, it was finally possible to hammer 
out—the words are apt—the Outline of a Facility Based on Special Draw- 
ing Rights in the Fund. 

At the Annual Meeting of the Board of Governors of the Fund at Rio 
de Janeiro in 1967 the Board adopted the resolution which instructs the 
Executive Directors to convert the Outline into a draft of amendments to 
the Articles and By-Laws of the Fund by March 31, 1968. The resolution 
also instructs the Executive Directors to propose such other amendments 
as they might recommend in order to give effect to improvements sug- 
gested by the experience of the Fund and developments in world economie 
conditions since the Fund came into existence. 


(2) Deliberate Control 


The major feature of the Outline, for both the international lawyer and 
the eeonomist, is that it provides for the deliberate control, whether by 
creation or cancellation, of international liquidity. Hitherto the volume 
` of international liquidity has depended on such more or less fortuitous 





38 ‘It/is vital to the promotion of an efficient international adjustment process that 
conditional credit facilities should continue to play a major role in the international 
payments system. It has become clear, however, from the discussions of recent years 
that ecuntries see important differences between access to such conditional facilities and 
reserves available as of right, so that augmented conditional facilities are not regarded 
as a full substitute for a normal accrual of reserves.’? Pierre-Paul Schweitzer, Rio de 
Janeiro, Sept. 25, 1967. 84 Art, XII, See. 3(a) and (g). 

35 Selected Decisions 56-68. The General Arrangements to Borrow are standing 
arrangaments under which the ten participants have agreed, subject to the terms of the 
G.A.B., to lend to the Fund so that its resources can be supplemented in order to 
enable it to enter into an exchange transaction with a participant. The participants 
are the United States, Deutsehe Bundesbank, United Kingdom, France, Italy, Japan, 
Canada, Netherlands, Belgium, Sveriges Riksbank, 
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factors as the amount of new gold production and the pattern of its 
absorption, the deficits of the reserve currency countries, and the predi- 
lections of countries with respect to the composition of their reserves. 
Even that recently recognized asset, the gold tranche of a member of the 
Fund, is increased only as other members of the Fund encounter payments 
difficulties and purchase the member’s currency from the Fund in order 
to deal with those difficulties. Moreover, these additions to gold tranches 
disappear as the members making the purchases resolve their difficulties 
and repurchase their currencies from the Fund with the currencies of 
members held by the Fund in amounts less-than seventy-five percent of 
the quotas of these members. 

The great advance for which the Outline will be responsible when it is 
translated into law is that the creation and contraction of international 
liquidity will no longer be determined solely by aleatory influences, but 
to an important extent will now be the subject of rational and deliberate 
international control. In the words of the Managing Director of the 
Fund: 


The Outline reflects the principle that the international community 
should be able to control reserves, instead of reserves controlling the 
community. ... When a collective judgment is made that it is de- 
sirable to supplement existing reserves, there need be no fumbling 
for ad hoc solutions. The risk has been dispelled that for lack of 
agreed international arrangements countries would find themselves 
driven. to adopt solutions dictated not by reason but by force of eir- 
cumstances.** 


Commentators have already recalled the words of the Keynes’ Paper 
Containing Proposals by British Experts for an International Clearing 
Union, dated April 8, 1943: 


We need & quantum of international currency, which is neither deter- 
mined in an unpredictable and irrelevant manner as, for example, by 
the technical progress of the gold industry, nor subject to large varia- 
tions depending on the gold reserve policies of individual countries; 
but is governed by the actual current requirements of world commerce, 
and is also capable of deliberate expansion and contraction to offset 
deflationary and inflationary tendencies in effective world demand.** 


It is also appropriate to recall the following comment on the main lines of 
approach which he suggested to production, trade, and finance: 


s6 ‘The process of deliberate reserve creation must be seen in the light of historical 
developments as a whole. On the national plane, the completely free issuing of bank 
notes and creation of book money by unsupervised private banks has in the course of the 
past hundred years gradually been transformed into a system under which money erea- 
tion is controlled by the central bank with the aim of attaining greater economic 
stability. Now we are beginning to extend this deliberate control over money to the 
international sphere.’’ Otmar Emminger, of the Deutsche Bundesbank, in an address 
on ‘‘International Monetary Reform’’ in Montreal, Sept. 11, 1967. 

87 From his speech at Rio de Janeiro. 

88 2 Proceedings and Documents of United Nations Monetary and Financial Confer- 
ence (Department of State Pub. 2866, International Organization and Conference Series 
1, 3; 1948, hereinafter referred to as Proes. and Does.) 1551. 
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If the principles of these measures and the form of institutions to give 
effect to them can be settled in advance, in order that they may be in 
operation when need arises, it is possible that taken together they may 
help the world to control the ebb and flow of the tides of economic 
activity which have, in the past, destroyed security of livelihood and 
endangered international peace.®® 


It is necessary to mark the extent of the control over the volume of 
liquidity which the Outline envisages. That control will apply to the new 
form of liquidity for which the Outline provides. Control will not extend 
to the total stock of liquidity, except indirectly in the sense that the total 
stock would affect decisions on special drawing rights. Special drawing 
rights are not intended to eliminate any one of the present forms of 
liquidity, whether they be gold, reserve currencies, gold tranches, or any- 
thing else that monetary authorities hold as reserve assets. The relative 


| 


importance of the control of special drawing rights over time will depend 
on the proportion these rights bear to the total of liquidity in all forms.*° 

A second limitation on the scope of the international control of liquidity 
relates not to the quantity of liquidity but to what can be achieved by 
controlling the stock of liquidity. The Outline does not provide for 
short-term, much less day-to-day, management. 


| x 

392 Procs. and Docs, 1549. 

40 ‘International agreement on this facility is indeed the major event in international 
monetary affairs since Bretton Woods. It will add to the Fund a separate and major 
task, to supply the world with the amount of reserves that the international financial 
community will judge to be necessary—a task that may start relatively small but that 
may welll be responsible for the major part of total world reserves before the end of 
the century.’’ J. J. Polak, cited note 3 above. l 

‘í The acceptance in conerete form of the principle that international monetary re- 
serves can be created by a credit operation, without the need for tangible counterpart 
assets, is ja major intellectual step towards the dethronement of gold in the international 
monetary’ system. The process will, however, resemble the gradual limitation of a 
monareh’s constitutional powers more than the establishment of a republican govern- 
ment, because it will take many years before the outstanding quantity of the new inter- 
national reserve comes to bulk large relative to the existing reserves.’’ Harry Johnson, 
‘Monetary Reform,’’ The Listener, Nov. 23, 1967, p. 657. 

Banca d’Italia Report for 1966, p. 15: ‘f... [O]fficial circles are more and more 
coming to accept the view that international liquidity needs must be assessed by re- 
sponsible! collective decisions and that they must be met to some extent by the deliberate 
creation ‘of new reserve assets. The solutions which, in the light of these latest 
principles, are now under discussion suggest that in the long run the international 
monetary system might come to be based on new reserve assets rather than on gold.’’ 

At the end of September, 1967, the stock of international reserves was roughly 
as follows: 


U.S. $ billion 





Gola 2 ncn ee cade eden is nont SEVE EAEE ENE ed oe 40.6 
DONA cess sv eeens E eg A danas ce 16.4 
Sterling ii-ccn A seed eens edaoed av eiacatieed sa 7.5 
Reserves In Pund. 5 oo ate ewie oe taai aee a O wed oie iiia 5.9 
Other ssa assioma a a e a he ocd la ecw AAE E ra iri 1.7 





` $72.1 billion 





1968] DEVELOPMENT OF INTERNATIONAL MONETARY LAW 379 


. .. [O]ne could not possibly hope in international reserve manage- 
ment to follow the sensitive adjustments that are possible in domestic 
monetary policy in individual countries. The response of the world 
economy to the supply of reserves is too diffuse and too slow, and the 
problems of international decision-making are too difficult, to visualize 
any short-run international monetary management. All that was 
feasible, it was agreed, is to take care, as best one could, of the long- 
term trend need for reserve increases, leaving business cycle manage- 
ment to domestic policy.“ 


Control will be exercised over the longer term, and the effort will be made 
to assess global needs for additional liquidity, or for its contraction, for 
basic periods of a normal length of five years. 


(3) Special Drawing Rights as Assets 


Much fine learning in the debate on liquidity was devoted to the question 
whether the new instrument of liquidity should be a ‘‘unit’’ or a ‘‘draw- 
ing right.’ In the end it was widely agreed that this was a formal and 
‘not an essential problem because the new instrument could probably be 
called either a unit or a drawing right, whatever qualities were attached 
to it. The fundamental problem was the choice of qualities, and if some 
supported the unit and others the drawing right it was because they 
tended to associate these terms with the choice of qualities which they 
preferred. The terminology of the drawing right prevailed, to some ex- 
tent because this was thought to be a familiar concept, particularly in the 
practice of the Fund. Nevertheless, if the qualities that are to be attached 
to special drawing rights are examined in relation to what were at one 
time claimed to be the distinctive qualities of drawing rights and units, it 
will be found that the ‘‘speciai drawing rights” combine qualities drawn 
from each.*? 

The Articles of the Fund refer to the purchase and sale of currencies 
and nowhere to drawing rights or drawings. It has been common practice, 
however, to speak of a member's capacity to make purchases of foreign 
exchange from the Fund as the member’s drawing rights and its purchases 
as drawings. The language of drawing rights will now become terms of 
art. To distinguish the new operations from the old, it would have been 
sufficient to use the term ‘‘drawing rights,’’ but in the vocabulary of many 
negotiators those words were already earmarked for the present purchases 
from the Fund, and therefore the adjective ‘‘special’’ was adopted. 

An issue closely related to the one already referred to was whether the 
new instrument should be thought of as ‘‘money’’ or as ‘‘eredit,’’ and 
here again it was finally agreed that solutions could outstrip classification. 


41 J. J. Polak, loc. cit. note 8. See also Pierre-Paul Schweitzer, Arthur K. Salomon 
Lecture (cited note 82): ‘‘No attempt will be made to vary the supply of special drawing 
rights on a thermostatic principle in response to short-term fluctuations in world economic 
activity. This particular heating system would modify the economic temperature with 
too long a time lag to be operated im this way.’? 

42See, for example, Report to Ministers and Governors by the Group of Deputies, 
July 7, 1966, pars. 52-54. 


H 
i 
i 
{ 
! 


380 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 


A third i issue of taxonomy is the more practical question whether special 
drawing rights can be classified as reserve assets. Logically, discussion 
of this| question should be preceded by some account of the qualities of 
special | drawing rights, but this question also is one in which dogma plays 
a large rôle, and it will be convenient to dispose of it forthwith. 

It can be said at once that, in the presentation of reserves, an asset 
is that which is regarded as an asset; and each holder of special drawing 
rights will be entitled to decide for itself whether to include them in its 
reserves. Certainly, it is implicit in the Outline that holders should 
regard the rights in this way, but they are not required to do so. The 
first sentence of the Outline declares that: 


| 
The facility deseribed in this Outline is intended to meet the need, as 
and when it arises, for a supplement to existing reserve assets. 


A supplement to existing reserve assets need not be a reserve asset itself, 
although it can be. Paragraph V.4(b), however, is less ambiguous in re- 
ferring’ to ‘‘holdings of special drawing rights and other reserves.’’ 

A number of countries have already announced, in statements by their 
Governors at Rio de Janeiro, how they will treat special drawing rights. 
For example, the Chancellor of the Exchequer of the United Kingdom said: 


I should like to make it clear that the United Kingdom intends to in- 
clude the new drawing rights, when they are created, in their front- 
line reserves. We hope that other countries will do likewise. When 
thé new drawing rights are treated in this way it will be manifest 
that they are a supplement to existing reserve assets.*? 


The Secretary of the Treasury of the United States said : 


The facility is intended to meet the need, as and when it arises, for a 
supplement to existing reserve assets. While each country will make 
its! own decision, it is expected that these special drawing rights will 


be treated as first-line reserves. The United States intends to do so. 
The Ce vennos of the Sveriges Riksbank: 


It ‘is important that the great majority of central banks or other 
monetary authorities should feel able to show the new facility among 
other assets in their balance sheets. This is after all one essential 
meaning of our endeavors. 


| 
There was a different emphasis in the speech of the Minister of Economy 
and Finance of France, although he did not reject the idea that the 
rights fon be regarded as assets: 


THe special drawing rights provision in no way constitutes a revolu- 
tionary step. These rights do not and cannot establish a new cur- 
rency designed to replace gold. If such were the purport of the 
agreement, it is quite clear that France would not sign it. The plan 


43 The speeches of the Managing Director and Governors at Rio de Janeiro have been 
published by the Fund in its Summary Proceedings of the 22nd Annual Meeting of 
the Board of Governors, September, 1967 (Washington, D. C.). 
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provides for the possible extending of credit facilities. Such is the 
- reform proposed, a limited but important one.** 


Tt is clear from statements by the Managing Director and other Fund 
officials that they will consider special drawing rights to be reserve assets 
and that for them the development of a new asset was an essential mean- 
ing of their endeavors.* 

Some comments of a general character may help to clarify the legal 
nature of special drawing rights. The asset will not be usable in market 
operations, but only as between the monetary authorities of participants.** 
The asset should not be classified as a form of legal tender, however, even 
among monetary authorities. The asset will not be usable directly for the 
compulsory discharge of obligations. A holder will use its rights in order 
to get currency, and with this currency it will be able to discharge its 
obligations. In addition, there will be no obligation to accept rights 
by all participants at any one time. It will be seen that a participant’s 
obligation to accept the asset from time to time will depend on whether the 
Fund has designated the participant as an acceptor and whether the 
participant is holding less than the maximum amount which it can’ be 
required to hold. 

It is arguable that some of the legal qualities of the asset will be 
superior under existing monetary law to the more traditional assets, gold 
and currencies. For example, there are no obligations under inierna- 
tional law on monetary authorities to buy or sell gold for their currencies. 
Even the United States, which has declared that it will buy and sell gold 
freely in fact for the settlement of international transactions, has elected 
to do this under an option in the Fund’s Articles. For all members of the 
Fund, it can be said that if they chose not to buy and sell gold for their 
own currencies, this would constitute no violation of the obligations of the 
Articles, although they might then see the gold transactions involving their 
currencies run through the Fund.“ The acceptability of gold by monetary 
authorities rests on an emotion which is beyond the law,** but the ac- 
ceptability of special drawing rights will rest on legal obligation. 

It is also arguable that special drawing rights will have a legal su- 
periority over currencies. Under the Fund’s Articles, a member may 


44 The gold tranche of France and its claim under the General Arrangements to Borrow 
are included in the Situation des Avoirs et Engagements de la Banque de France et du 
Fonds de Stabilisation des Changes, Banque de France, Compte Rendu des Opérations, 
1966, pp. 79, 81. 

45 See the speeches of the Managing Director referred to in this article, and the 
address of Frank A, Southard, Jr., Deputy Managing Director, on ‘The International 
Monetary Fund and the Foreign Exchange Market,’? before the Danish Foreign 
Exchange Association, Copenhagen, Nov. 10, 1967. 

46 This must be read subject to the qualification that the General Account (see Sec. 
5(a) of this article) may hold and use special drawing rights, and ‘‘other holders’? 
also may be authorized. However, only the monetary authorities of participants will 
receive allocations. ; 

47 Art. V, See. 6(a) and Art. VII, See. 2(ii). 

48 Joseph Gold, The International Monetary Fund and International Law: An 
Introduction 20-21 (Fund Pamphlet Series, No. 4, Washington, D. C., 1965). 
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preseribe the currency in which it requires payments to be made to itself 
and to its residents. It is not a restriction on payments and transfers 
which needs the approval of the Fund, if a member prescribes that pay- 
ments to itself will not be received, and to its residents may not be re- 
ceived, in particular currencies. Legally this refusal may apply to pay- 
ments in a reserve currency.*® Participants in the new facility will not 
have the power to refuse special drawing rights when they have been 
designated as the appropriate recipients of them in the administration of 
the facility. 

A full analysis of the legal character of the new asset would include 
a comparison of it with the gold tranche. This would involve a lengthy and 
very technical exposition. It cannot be pursued here, but one or two 
comparisons will be made in the treatment of the qualities of special 
drawing rights which now follows. 


(4) Qualities of Special Drawing Rights 
| 
(a) Unconditional Use 


First place in the list of the qualities of special drawing rights must be 
given to the unconditional character of the right to use them. It will 
be apparent from earlier sections of this article that it has become fashion- 
able tojdistinguish between ‘‘conditional’’ and ‘‘unconditional’”’ forms of 
liquidity, and to mean by unconditional those resources that monetary 
authorities can be certain are at their disposition without effective impedi- 
ment. 'In particular, unconditionality is taken to involve the absence of 
any examination of the economic policies followed by a country, and there- 
fore the absence of any requirement of commitments with respect to policy, 
before it can have access to resources. In the present Fund, the distinc- 
tion between unconditional and conditional facilities marks off the gold 
tranche from the credit tranches. 

The absence of conditionality in the use of special drawing rights was 
one of the most important of the qualities that were sought for the asset 
in the liquidity debate.®° The absence of conditionality, however, does not 
mean that a participant will be justified in making any casual use of 
special: drawing rights that occurs to it. The Outline formulates a cri- 
terion of the need to use the rights which is discussed in the next section 
of this jarticle, and the Outline declares that a participant will be expected 
to observe this criterion. Nevertheless, a participant cannot be hampered 
in its use of special drawing rights by the charge that it is not acting in 
accordance with what is expected of it. In this respect special drawing 
rights will be legally superior to the present gold tranche. It has been 
noted that, although purchases within the gold tranche are unconditional 
or, as it is sometimes said, automatic in fact, they do not have this quality 
as a matter of law. Legally, requests to make these purchases are as sub- 


40 J oseph Gold, The International Monetary Fund and Private Business Transactions 
9 (Fund Pamphlet Series, No. 3, Washington, D. C., 1965). 

50 See note 33, 
l 
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ject to challenge as requests to make purchases within the credit tranches. 
A possible reform of the Fund that has been suggested, however, is that 
the gold tranche should be given a de jure unconditional quality. 

The use of special drawing rights will be unconditional in the sense 
that policies will not be scrutinized and use will not be subject to prior 
challenge, but this does not mean than an abus de droit will be unre- 
marked, or thet it will produce no consequences, If, in the opinion of the 
Fund, a participant has used its special drawing rights without observing 
the expectation as to proper use, the Fund may make representations to 
the participant. In itself this may be no more than moral pressure, but 
countries are embarrassed by the decision of an international organization 
to apply such pressure, and the prospect of this sanction is usually sufficient 
to induce countries to avoid the occasion for it. If a participant per- 
sistently fails to observe the expectation, the Fund might hold that the par- 
ticipant was failing in the duty of collaboration set forth in Paragraph 
VIIL1 of the Outline. The Fund would then be able to penalize the 
participant by suspending its use of after-acquired special drawing rights. 

There is a third measure that the Fund could resort to in the ease of an 
improper use of special drawing rights. The Fund will be able to designate 
a participant that makes an improper use as one to which special drawing 
rights should be directed, even though it would not meet the normal tests 
for this purpose. This is a corrective and not a sanction, because the 
designation will be limited to the amount of special drawing rights that 
were improperly used. Of course, a participant to which special drawing 
rights were directed in this way could nullify the operation by again 
disposing of the rights in disregard of propriety, but this could lead to the 
suspension of its use of after-acquired rights. 


(b) Lhe Criterion for Use 


The Outline provides that a participant will be expected to use its 
special drawing rights for ‘‘balance of payments needs or in the light of 
developments in its total reserves and not for the sole purpose of changing 
the composition of its reserves.’ The concept of balance of payments 
need is not narrowly defined and does not involve that distinction between 
payments difficulties attributable to the current or the capital account 
which is made by the Fund’s Articles in connection with the use of its 
resources, although for various reasons the distinction is not of great 
importance in practice." 

The criterion for use in the Outline contains a helpful clarification in 
the reference to developments in total reserves. This means that a re- 
serve currency country that is losing gold to some countries, even though 
it is not in deficit in its total balance of payments, would still be able to use 
its special drawing rights, by implication to forestall the loss of gold. 

Finally, the clause ‘‘not for the sole purpose of changing the compo- 
sition of its reserves’’ is intended to emphasize that use without need will 


51 Art. VI, Sees. 1 and 2. 
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not be justifiable. One effect of this will be to prevent a flight from 
special drawing rights into other assets because of distrust of the former 
or preference for the latter. Transformations of this kind could foster 
or intensify a withdrawal of confidence from the new asset. 





| 
(c) The Currency Provided for Rights 


A participant using its special drawing rights will be entitled to obtain 


an equivalent amount of ‘‘a currency convertible in fact.’ The concept 
of a currency convertible in fact is taken from the General Arrangements 
to Borrow. It was used there in connection with the currencies in which 
the Fund could repay loans that had been made to it under the General 
Arrangements. If provision had been made for repayment in ‘‘con- 
vertible”’ currencies as these are defined under the Articles, that could 
have been both too broad and too narrow. The legal definition of a con- 
vertible' currency is the currency of a member that has given formal notice 
of its acceptance of the convertibility obligations of Article VIII, Sections 
2, 3, and 4.52 A member that has given the notice may be authorized 
by the Fund to impose sweeping exchange restrictions, but the currency 
continues to be ‘‘zonvertible’’ in the legal sense. Once convertible in 
that sense, always convertible. By contrast, a member that has not given 
the formal notice may impose no exchange restrictions, and its currency 
will then be convertible de facto although not de jure. In the drafting 
of the General Arrangements it was felt that the practical consideration 
of providing a truly usable currency should be overriding, and the drafters 
of the Outline have followed that precedent. 

The Outline benefits from the experience of the Fund in another respect. 
When member A makes a purchase, the Fund sells the currency of member 
B if that is in accordance with the Fund’s practice on the selection of 
currencies, but the Fund has no power to transfer to A any part of B’s 
holdings of the currency of member C. Often, therefore, A may call on 
B to convert currency B into a reserve currency, the currency of ©. Of 
course, the currency purchased may itself be a reserve currency or a cur- 
rency that the purchaser wishes to use without conversion, and in that 
event it will not request conversion. With the growing diversification of 
currencies now purchased from the Fund, however, conversion is a com- 
mon practice. Under the Outline, the rule is that the currency provided in 
return ifor special drawing rights must be convertible in fact. The 
system does not require a participant to provide its own currency, although 
the participant has this option if its currency is convertible in fact. In 
terms of the example which illustrated the present practice of the Fund, 
it can 'be said that participant B can provide participant A with the 
currency of C if the currency of C is convertible in fact. B is not re- 
quired to provide its own currency and then convert it into currency C. 
This is'a desirable simplification of current Fund practice." 

52 Art, XIX(d); Art. XIV, See. 3. 68 Art. VIII, Sec. 2(a). 

54 Forlan indication of the problems that may be involved in conversion, see Selected 
Decisions 38-39, 
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The currency provided may he the currency of the participant providing 
it or the currency of a third participant, if they are convertible in fact, 
but it may also be the currency of the participant receiving it, 7.¢., the 
participant using its special drawing rights. Therefore, if the United 
States needed to use its special drawing rights according to the criterion 
of need in the Outline, it would be able to use them to obtain dollars 
held by the participant with which the transaction is carried out. It is 
also provided, however, that this may be done only if the other participant 
agrees to provide the dollars. This makes it clear that there is no impair- 
ment of the undertaking assumed by the United States to maintain the 
value of the dollar by freely buying and selling gold for dollars with the 
monetary authorities of other members of the Fund for the settlement of 
international transactions." A consequence of this undertaking is that 
under the Articles of the Fund the United States is deemed to be fulfilling 
its obligations with. respect to rates for exchange transactions within its 
territories.°° The use of special drawing rights to obtain dollars with the 
agreement of the holder of those dollars would not connote any refusal 
by the United States to supply gold if the holder had elected to ask for it. 

It should be emphasized that if one participant uses its special drawing 
rights to obtain currency from another participant, the operation is, in 
effect, a transfer of special drawing rights. The quid pro quo for the 
currency provided is an equivalent amount of special drawing rights. A 
use of rights will become effective only when recorded in the accounts of the 
Special Drawing Account, which will be discussed later in this article. 
The recording, therefore, is a constitutive requirement, and a ‘‘secret’’ 
use will be legally inoperative. It is obvious that the scheme, with its 
provisions on acceptance limits, could not be made to work without an 
open record of transactions. The requirement of recording will also give 
the Fund the opportunity to deliver the remonstrance that a purported 
transfer is not in accordance with the rules designating the prover re- 
cipients of special drawing rights. 


(d) The Participants Providing Currency 


Among the major issues connected with the contest between units and 
drawing rights was the question whether the system that was evolving from 
the debate should be based on a principle of voluntary transfer of the 
new asset or a system of guided transfer. Should a participant be able 
to decide for itself the identity of the participant to which it would make 
a transfer, or should participants be able to agree freely between them- 
selves on transfers, or should transfers be subject on all occasions to the 
criteria applied by an agent? 5" Stated broadly, the movement of opinion 
was from freedom to guidance. A dominant influence in this progression 
was the experience of the Fund in the application of its policies on the 
currencies that were appropriate for use in its operations, and the as- 

55 Art. IV, Sec. 4(b). 56 Joseph Gold, op. cit. note 48, p. 19. 


57J. Marcus Fleming, ‘‘Use and Acceptance of Reserve oe 13 IMF Staff 
Papers 443-452 (1966). : 
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surance [this gave that sensible economic criteria would be applied and 
equity observed in requiring participants to accept special drawing rights 
and provide currency. As a result, the Outline declares that the Fund 
will adopt general rules and specific instructions for determining the 
participants that from time to time are to perform this rôle, and prescribes 
the principles on which the rules and instructions are to be based. These 
have a close resemblance to both the principles expressed in the Fund’s 
policy decision of July, 1962, and the principles in the General Arrange- 
ments to! Borrow for determining the participants that should lend to the 
Fund under them. A degree of flexibility is ensured in the Outline by 
providing that the basic principles of guidance in the Outline may be 
supplemented by others that the Fund finds desirable from time to time. 

Two aspects of the system of selection as set forth in the Outline deserve 
special comment. First, the Fund’s rules on guidance will not preclude 
agreements by which one participant uses its special drawing rights to 
obtain its own currency from another participant. This case has been 
discussed in section (c) above. Secondly, the rules and instructions on 
guidance will facilitate the ‘‘reconstitution’’ of special drawing rights, a 
topic that will be discussed later in this article. 


A participant that is designated to provide currency for special drawing 


rights under the Fund’s guidance will have an absolute obligation to pro- 
vide currency. The drafters clearly regarded this as the central obliga- 
tion of the whole scheme because it is for the breach of this obligation”: 
that the! most serious sanction has been reserved. For this violation, the 
Fund may impose a suspension of the use of all special drawing rights 
held by: the violator. For the violation of any other obligation, the 
suspension relates only to after-acquired special drawing rights. 
| 





| 
(e) ‘The Limit on the Obligatory Provision of Currency 


The Outline does not provide that participants shall haye unlimited 
obligations to accept special drawing rights and provide currency in return 
for them. No participant is bound to hold a total in excess of the net 
cumulative amount of special drawing rights allocated to it, z.e., the amount 
of allocations minus cancellations, plus twice that amount. In other words, 
the size of the obligation does not exceed three times the amount of a 
participant’s net cumulative allocation, although it may agree to hold more. 
There is; no inflexible logic which led to the choice of this limit. It was 
thought to be a limit that would adequately safeguard the operation of the 
scheme, which means that participants needing to use their special drawing 
rights would almost certainly be able to find participants, designated by the 
Fund according to the criteria for designation, that had unutilized capacity 
below the limit to receive special drawing rights. 


(£) | Reconstitution 


Much | of the controversy between the advocates of the concepts of 
“eredit’? and ‘‘money”’ related to the issue whether a participant should 
be able to use the new asset without any obligation to restore its holdings of 
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the asset. Some feared that, without an obligation of this kind, the asset 
could be used to finance unduly protracted or permanent balance of pay- 
ments deficits and impose a continuous strain on the real rescurces of 
surplus countries. Those who held this view looked with approval at the 
practice of the Fund with its detailed repurchase provisions in the Articles 
and its complementary policy designed to ensure that the use of exchange 
purchased from the Fund would not extend beyond three to five years 
from the date of purchase. Some who held this view argued that a com- 
parable obligation would nct deprive a new instrument of its asset-like 
quality but would merely give legal form to the inherent nature of re- 
serves, which is that they are in fact restored after the solution of the 
balance of payments difficulty in which they are employed. It was 
precisely the transformation of a practice of restoration into an obligation 
that was objectionable to those who thought of an asset as subject to the 
disposition of its owner without any legal duty of recapture. 

This conflict was settled by a solution that ean be understood only as a 
compromise. Certain principles are laid down in the Outline that will 
require the restoration of special drawing rights after use in the initial 
basic period. The basic mechanism for the restoration of rights by a 
participant will be its acceptance of rights, in return for currency, guided 
to it by the Fund. The mechanism therefore resembles a member’s termi- 
nation of its use of the Fund’s resources by the Fund’s selection of the 
 member’s currency for sale in the present operations of the Fund. 

The formula in the Outline for what is called ‘‘reconstitution’’ means 
that at any date a participant’s use of its special drawing rights during 
the immediately preceding five years shall not exceed seventy percent of 
the average net cumulative allocation of its rights during that period. 
The formula can be restated as follows. A participant’s net cumulative 
allocation of rights on any date is the total of all rights allocated to the 
participant up to the date in question, minus any of its rights that have 
been cancelled. A participant’s average holdings of special drawing rights 
during a five-year period should be not less than thirty percent of the 
average during the same period of the participant’s net cumulative allo- 
eation as thus defined. A participant is not required by this rule to retain 
a balance of special drawing rights at all times, and therefore it may use 
them to the hilt, but if its holdings fall below the thirty-percent level for 
a time during a five-year period, it will have to hold a sufficient amount 
above the thirty-percent level for a sufficient time to restore the average. 
This is not the only principle of reconstitution with respect to the first 
basic period. Participants will be expected to pay due regard to the 
desirability of pursuing over time a balanced relationship between their 
holdings of special drawing rights and other reserves, but this principle 
of harmonization is more exhortation than obligation, and it may be diff- 
-cult to reconcile it with the rule of average use. 

It is of immense importance in the future operation of the scheme that 
the Outline contemplates the amendment of the reconstitution rules and 
even the possibility of their abrogation. The rules will have to be reviewed 


l 
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before the end of each basic period in order to see whether they should 
be retained without change, amended, or abrogated. This is obviously an 
element in the compromise between the Montagues of ‘‘money’’ and the 
Capulets jof ‘‘credit.’’ 

Reconstitution can be achieved by a participant only if it is able to 
-~ acquire special drawing rights from other holders. In this connection, the 
Outline declares that the Fund will guide transfers of special drawing 
rights in}such manner as will enable participants to perform their re- 
constitution obligations. The Outline also refers to the promotion of 
‘‘voluntary reconstitution,’’ which involves the idea of a better distribution 
of special drawing rights even when this may not be necessary for the 
performance of reconstitution obligations. A closer approach by both 
participants in a transaction to their net cumulative allocations, even 
though neither is in danger of failing to observe its reconstitution obliga- 
tions, might bring about a distribution of rights that would permit a more 
effective operation of the scheme. The Fund would be able to permit 
transactions of this kind to be arranged by agreement between the par- 
ticipants,' even though the transferee was not designated as one that should 
be providing currency and the transferor did not satisfy the criterion 
of need tio use its rights. It does not follow that complete freedom for 
these transactions will always contribute to the effective operation of the 
scheme. ‘For example, if there are few uses of the rights at a time when 
certain participants have difficulty in acquiring enough rights to perform 
their reconstitution obligations, the Fund might be cautious about per- 
mitting transfers to undesignated transferees. This is one aspect of the 
scheme for which much greater precision will have to be sought in the 
drafting ‘of the amendments and the operating regulations. 

The designation of participants to which transfers of special drawing 
rights arẹ to be made on the basis of the criteria of strong balance of pay- 
ments and reserve position is not likely to correspond to the designation 
of participants for the purpose of enabling them to perform their reconsti- 
tution obligations. It will be necessary, therefore, to decide which form 
of designation shall take precedence over the other. 

It follows from what has been said that a participant may have to 
acquire further special drawing rights from time to time in order to per- 
form its reconstitution obligations. It is possible that further allocations 
of rights iby the Fund would have this effect by increasing a participant’s 
average holdings over a period, but it is also possible that this would not 
suffice and that only acquisitions from other holders would ensure perform- 
ance. But even with the best intentions a participant may not be able to 
bring itself into conformity with its obligations. Sufficient transfers of 
special drawing rights may not be available, and the Outline includes no 
obligation compelling participants to transfer special drawing rights in 
order to ‘enable their fellows to perform their reconstitution obligations. 
The Fund will have to determine whether a participant that fails to per- 
form its reconstitution obligations was or was not culpable, and therefore 
whether or not the penalty of the suspended use of after-acquired special 
drawing rights should be imposed on it. 





| 
| 
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(g) Maintenance of Gold Value 


The unit of value in which special drawing rights will be expressed 
will be equal to 0.888 671 grams of gold nine-tenths fine, which is the gold 
content of the United States dollar of the weight and fineness in effect on 
July 1, 1944. The gold value of special drawing rights will be maintained, 
and this is en important characteristic among those that give the rights 
their asset quality. But the Outline leaves for later decision the question 
whether the maintenance of gold value will be in accordance with the pro- 
visions of Article IV, Section 8, of the Fund’s Articles or is to go beyond ` 
them. Under that provision, there is the legal possibility that on a uni- 
form proportionate devaluation of members’ currencies under Article IV, 
Section 7, the Fund might decide, under Article IV, Section &(d), to 
forgo the maintenance of the gold value of its assets. One effect of this 
would be to reduce the gold value of the gold tranches of those members 
that had allowed the par values of their currencies to be changed as part 
of the uniform proportionate devaluation.®® 

The choice that will have to be made in drafting the amendments to the 
Articles to give effect to the Outline will be between provisions that would 
reduce the gold value of special drawing rights on a uniform propor- 
tionate devaluation, if it were decided to waive the maintenance of the 
gold value of the Fund’s assets, and provisions that would maintain the 
gold value of special drawing rights notwithstanding those events. If the 
latter option is chosen, special drawing rights will have a legal quality 
superior in this respect to gold tranches. 


(h) Interest 


The Outline declares that all participants will receive a moderate rate 
of interest on their holdings of special drawing rights and contribute to 
the cost of this in proportion to the net cumulative allocations of special 
drawing rights to them. The effect of this will be a net receipt by a 
participant if its holdings are above its net cumulative allocation, and a 
net payment if its holdings are below its net cumulative allocation. All 
payments will be made in special drawing rights. 

The return on special drawing rights is a quality which gold lacks, and 
even gold tranches have not earned a return for their holders so far. 
The Fund is empowered to make a preferential distribution of net income 
on part of the gold tranche, but has not yet made any distribution. 


(5) Institutional Features 


(a) The General Account and the Special Drawing Account 


The special drawing rights facility will be established in the Fund and 
by amendment of the present Articles. The alternative of creating a new 
international organization as an affiliate of the Fund in the sense that its 


58 Joseph Gcld, Maintenance of the Gold Value of the Fund’s Assets 29-43 (Fund 
Pamphlet Series, No. 6, Washington, D. C., 1965). 
59 Art, XII, See. 6. 
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organs would be closely related to those of the Fund has not been adopted. 
The choice was made on the principle that entities should not be multiplied 
- beyond necessity. 

Although the new facility will be established in the Fund, its trans- 
actions and operations will be conducted under the auspices of a separate 
account, to be called the Special Drawing Account. It will be dis- 
tinguished from what will thereafter be called the General Account, 
through which all of the present transactions and operations of the Fund 
will be conducted. These two accounts will be, in effect, two discrete de- 
partments of the Fund, but the word ‘‘accounts’’ was preferred in order 
to avoid the confusion that might have resulted from the fact that the 
staff of the Fund is organized by ‘‘departments.’’ 

The separation of the two accounts will include the separation of re- 
sources, and new provisions will be adopted for the withdrawal of a 
participant from the Special Drawing Account and for the liquidation of 
the Account, which means, of course, the winding-up of the scheme. Per- 
haps the lawyers will again be embarrassed by the ghostly voice of Lord 
Keynes who eomplained amiably of some of their efforts at Bretton 
Woods: ‘‘I wish that they had not covered so large a part of our birth 
certificate with such very detailed provisions for our burial service, hymns, 
and lessons, and all,’’ 6° 

The separation of resources must not be understood to imply that the 
Fund will hold gold or currencies in the Special Drawing Account. One 
of the most striking differences between the Special Drawing Account and 
the Fundi as it has operated hitherto—in its aspect of General Account if 
one may use those words even before the birth certificate is signed—is that 
the Fund has conducted the transactions and operations of the General 
Account with owned or borrowed resources. Its resources are derived 
mainly from subscriptions, but they have been augmented by resources 
borrowed \under lines of credit or loan agreements. However, participants 


will not subscribe gold or currencies to the Fund to be held in the Special 


Drawing ‘Account or enter into loan engagements with the Fund for the 
purpose of providing resources for the transactions and operations involving 
special drawing rights. If a participant wishes to use its special drawing 
rights in order to obtain currency, it will obtain the currency directly from 
another participant and not from any pool of resources contributed to or 
deposited|in the Fund. It is true that the Outline refers to the fact that 
a participant will be able to get currency for special drawing rights through 
the medium of the Special Drawing Account. This means only that the 
Fund will be willing to arrange for the transfer of currency by one par- 
ticipant to another, and the probable purpose of a request for such inter- 
mediation by a transferor of rights will be only to make certain that the 
transferee is an appropriate one under the rules of designation. 

Much was made of the argument at one time that the counterpart of any 


new assets that were distributed should be deposited, with whatever agent 


601 Proes. and Does. 1110. 
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was chosen for the purpose, as ‘‘backing’’ for the scheme. This was as- 
sociated with the argument that the scheme should be confined to a limited 
group of countries with currencies sound enough to serve as ‘‘backing.”’ 
In the end the argument of ‘‘backing’’ withered away because it was seen 
that the asset would draw its strength from the qualities with which it was 
endowed, including the rules for its acceptance, and of course from the 
steadfast observance of those rules. ‘‘Backing’’ was important in liquida- 
tion, but for that remote possibility it was sufficient to establish rules 
under which a participant’s holdings of special drawing rights in excess 
of net cumulative allocations would be redeemed by other participants 
through the Fund, with an equitable division of the burden of default 
by any obligcr, should there be a default. ‘‘Backing’’ was also important 
on the withdrawal of a participant, but once again all that was necessary 
was to have satisfactory settlement provisions prescribing the obligations of 
participants and not the creation of a vast cache of dormant resources. 

The separation of the two accounts will not preclude the holding of 
special drawing rights in the General Account. There is no more than a 
glancing reference to this possibility in the Outline, but the reification 
of special drawing rights implied in it has a considerable bearing on the 
legal analysis of those rights. It is of more immediate and more practical 
interest to speculate on the effects of the holding of special drawing rights 
in the General Account on the present transactions and operations of the 
Fund. To what extent, if at all, should the Fund be able or compelled to 
accept special drawing rights for holding in the General Account in lieu 
of gold or carrency payable by members, for example, in exchange for 
currencies purchased from the Fund, or as charges, repurchases, or sub- 
scriptions for quota increases? If the Fund holds special drawing rights 
in the General Account, it must be able to dispose of them, but in which of 
its traditional transactions and operations should it be able to do this, and 
to what extent compulsorily and to what extent by agreement with the 
transferee ? 

One of the advantages that some see in the willingness of the Fund to 
hold considerable amounts of special drawing rights in the General Account 
is that this could enhance both the status of the asset and the effectiveness 
of the special drawing rights scheme. These observers see in this practice 
a contribution to the effectiveness of the scheme because the General Ac- 
count would be an additional source of currencies for the benefit of the 
holders of rights, if the participants that should supply currency under the 
rules of designation were at their acceptance limits. These effects would 
have to be assessed against the impact on the resources that the Fund 
would have or could get for conducting the transactions and operations of 
the General Account. These considerations involve issues of great pro- 
fundity, but it may be possible to resolve them only as the dictates of sound 
policy become manifest in the future. If that is the conclusion, the amend- 
ments will have to avoid detailed provisions on the holding and use of 
special drawing rights in the General Account and rely instead on general 
powers, 
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(b) Participation 


Participation in the Special Drawing Account will be open as of right 
to all members of the Fund that undertake the obligations involved in the 
new facility. It will not be possible for a country to participate in the 
Special Drawing Account without being a member of the Fund, but mem- 
bership in the Fund could be confined to the General Account. There 
were times when it seemed that insistence on a more limited participation 
in some arrangements outside the Fund might prevail, but this is now 
an ‘‘old unhappy, far-off thing and battle long ago’’ because the Outline 
‘‘maintains the principles of universality and of nondiserimination that 
are basic'in the Fund.’’ @ 

The extent of participation was also an issue, although a less political 
one. The Outline declares that a member’s quota in the Fund shall be the 
same for ‘both accounts. Fund quotas have been accepted finally because 
they areithere. They may not command the enthusiasm of all members 
or of all! commentators, but they are internationally accepted data that 
on the whole reflect the economic and financial position of countries in 
relation to each other, and there is no general agreement on a better datum 
for participation. 

In the Fund to date the quota has been of enormous importance because 
it measures the rights and obligations of members in such matters as sub- 
scriptions, voting power, and the extent to which members can have re- 
sort to the Fund’s resources. It may seem surprising that it was thought 
to be important to insist on some such datum as the quota for the purposes 
of participation in the Special Drawing Account, even though no subserip- 
tions arel to be made to that account and even though the extent of a 
participant’s obligation to provide currency to other participants in ex- 
change for special drawing rights will be a function not of quota but of net 
cumulative allocation of special drawing rights. Nevertheless, the quota 
will have one overriding importance in the Special Drawing Account. It 
will be the basis on which special drawing rights will be allocated to all 
participants. Indirectly, therefore, it will also affect the obligation of 
participants to provide currency to other participants in return for special 
drawing rights. 

| 


(e) The process of decision 


The Outline provides for a careful distribution of authority among the 
Board of: Governors, the Executive Directors, and the Managing Director 
in arriving at decisions for the allocation or cancellation of special drawing 
rights. The process begins on all occasions with a proposal of the 
Managing Director, but there are provisions requiring him to make pro- 
posals either at prescribed intervals or in response to a request by either 

61 Pierre!Paul Schweitzer in the Arthur K. Salomon Lecture, note 32 above; Joseph 
Gold, ‘‘The Role of the International Monetary Fund in International Monetary Re- 
form, with| Special Reference to Developing Countries,’? 2 Proceedings of the Interna- 
tional Society, Stanford School of Law 39-47 (1967). 

62 Pierre-Paul Schweitzer at Rio de Janeiro. 
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of the two organs, although his proposal may be that there should be no 
allocation or cancellation of special drawing rights. The burden of mak- 
ing proposals has been placed on the Managing Director because he is the 
senior official of the main international monetary organization and be- 
cause he owes his duty entirely to the Fund and to no other authority. 
The proposal of the Managing Director is to be one in which the Executive 
Directors have ‘‘concurred.’’ That word is carefully chosen in order to 
indicate that any proposal that goes to the Board of Governors remains 
the responsibility of the Managing Director. 

Before formulating a proposal, the Managing Director must satisfy 
himself that any principles laid down for the allocation of special drawing 
rights have been observed. The possibility of special considerations ap- 
plicable to the first allocation is recognized; this is related to the contro- 
versial problem of the first ‘‘activation’’ of the scheme. The Outline 
adopts no principles for the first or subsequent decisions to allocate, and 
agreement on them has been left to the drafting of the amendments and 
the report that will accompany them to the Board of Governors. 

After the Managing Director has satisfied himself that the principles are 
met, he must then consult. It is not said with whom he must consult, 
but the consultations must enable him to conelude that there is broad 
support among participants for the proposal that he eventually makes. 
An aim of this procedure is to determine that the community of partici- 
pants supports the view that the allocation or cancellation of special draw- 
ing rights is appropriate, and in this way to reduce the importance of vot- 
ing and of the special majority which is necessary for a decision. 

Decisions to allocate special drawing rights will be made by the Board 
of Governors, which will be unable to delegate this power to the Executive 
Directors. A special majority of eighty-five percent of the total voting 
power will be required for any decision to allocate or cancel special drawing 
rights." This will introduce yet another special majority into the already 
complex provisions on voting in the Fund’s Articles. The closest parallel 
to decisions to allocate special drawing rights are decisions by the Board 
of Governors permitting an adjustment of quotas, for which eighty percent 
of total voting power is necessary. There is an interesting nuance in the 
Outline with respect to decisions to decrease the rate of allocation or 
cancellation of special drawing rights during the rest of a basic period. 
These decisions can be taken by a simple majority of the voting power 
of participants. The rationale of this rule is that special drawing rights 
should not be allocated or canceled at the agreed rate if enough partici- 
pants have changed their minds so that more than half the voting power 


83 Art. XII, Sec. 4(¢). 

6s ‘‘ Ag there has been so much discussion about this requirement of 85%, I want 
to clarify its significance. It is true that this provision ‘confers a veto power on the 
European Common Market countries (just as the U.S. has such a veto: power}, but it 
gives them a veto only if they all vote the same way; and member countries of the 
Common Market are not committed to a uniform vote in such matters, although they 
would, of course, try to coordinate their views by previous consultation.’’? Otmar 
Emminger, note 36 above. 
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now regards that rate as wrong. The decision formerly taken should 
not be doggedly applied, even though participants having a simple ma- 
jority and not eighty-five percent of the voting power have changed their 
minds. | 

The Outline provides, as do the present Articles, that if no Stal 
majority'is prescribed, decisions will be taken by a majority of votes cast. 
Provisions prescribing the voting majorities required for categories of de- 
cisions must necessarily be complemented by some formula for the distri- 
bution of voting power. The present Articles allot to each member a basie 
number of votes which are equal for all members and additional votes 
that are ‘weighted in accordance with quotas and thus vary enormously 
among members. 86 Voting power is further adjusted, but only for two 
purposes, A member’s voting power for these two purposes is adjusted 
downwards if it has made net purchases of the currencies of other members 
from the Fund, or is adjusted upwards if the Fund has made net sales 
of the member’s currency to other members. If no special provisions are 
adopted on the voting power of participants in the Special Drawing Ac- 
count, the present formula for basic votes and weighted votes will apply 
to participants. The Outline does not commit itself, however, to the ap- 
plication of the same formula for basie and weighted voting on matters 
relating to special drawing rights. The formula in the present Articles 
for adjustment on the basis of net purchases and net sales of currencies 
could not be applied, but the Outline contemplates, with perhaps a touch 
of reluctance, the possibility of some analogous form of adjustment in re- 
lation to the use of special drawing rights. 

In matters relating to the Special Drawing Account, which means 
matters involving special drawing rights, only those members participating 
in that Alccount will be empowered to vote. This inevitable feature of the 
Outline will make it necessary to adopt detailed provisions for the calling 
of meetings, quorums,® and the right to vote in the transaction of the 
business of the Board of Governors and the Executive Directors. Some 
Governors or Executive Directors may have been appointed by members 
that do not participate in the Special Drawing Account, and some Execu- 
tive Directors may have been elected by members none of which or only 
some of which are participants. It will also be necessary to adopt a rule 
by which to decide whether a matter affects the General Account or the 
Special Drawing Account, and it will have to be borne in mind that a 
matter may affect both. 


(a) The Decision Itself 
| 


The Outline recognizes the possibility that certain principles may be 
adopted to guide decisions on. the allocation of special drawing rights. It 
is doubtful that these can be written in any but the broadest terms, and 

65 Art. x1, Sec. 5(d). 86 Ibid., See. 5(a). 


67 Ibid., Sec. 5(b). 68 Ibid., Sec. 2(¢). 
69 Ibid., ‘Sec. 2(d), See. 3(h). 
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they will have to be supplemented by experience. It is, of course, clearly 
understood that special drawing rights will not be allocated to deal with 
the balance of payments difficulties of individual countries, and one re- 
flection of this is that decisions will provide for allocations at uniform 
rates to all participants. The fundamental purpose of the scheme is to 
provide for additional liquidity, or for its contraction, if there is a global 
need for action. The intention is to establish a general framework of 
monetary stability and reasonable expansion within which countries will 
be able to deal comfortably with their individual problems. The indicia 
of a need to act will have to be general tendencies toward restrictiveness 
in trade, payments, or capital exports, or such other widespread symptoms 
of economic malaise as are thought to be curable by an infusion of 
liquidity. 

It has already been explained that the intention of the scheme is not 
short-term management of liquidity, but the ability to respond to longer- 
term trends, and hence it is provided by the Outline that decisions shall 
be taken for basic periods which normally will be five years in duration. 
Another reason for the choice of five years is that this would permit 
consideration of the allocation of special drawings at the same time as the 
mandatory quinquennial review of quotas.7 To ensure an orderly increase 
in the stock of liquidity in response to longer-term trends, allocations under 
a decision to allocate will be by installments. Sufficient flexibility will be 
retained to vary decisions in order to respond to changes in circumstances, 
but in order to ensure stability and the realization of expectations it is 
declared that the changes justifying the variation of a decision should be 
‘‘unexpected major developments.’’ 

Under the heading ‘‘Opting out’’ the Outline deals with the question 
whether a participant will be entitled to refuse an allocation of special 
drawing rights that would be made to it under a decision to allocate. 
The Outline foresees the possibility that there would be no power to refuse 
until participants had received a minimum amount that would be stated 
in the amendments. The rationale of a compulsory minimum is that any 
member that becomes a participant should have a certain stake in the 
scheme in much the same way as it is required to have a quota in the 
Fund and make a subscription for the transactions and operations of the 
General Account. After it has taken up the minimum stake, a participant 
would be free to decide whether to enlarge it again in much the same 
way as it is able to consent to an increase in its quota without being forced 
to do this against its will. 

Beyond the compulsory minimum, a participant will be able to ‘‘opt 
out” of an allocation, provided that it did not vote in favor of the decision 
to make the allocation. The objective of this provision is to give partici- 
pants an assurance of the extent to which other participants will accept an 
allocation of special drawing rights. A vote by a participant in favor of 
an allocation will suggest a willingness to accept it, and other participants 
may accept their allocations, and therefore increased acceptance obliga- 


70 Art, ITI, See. 2. 
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tions, because they have made this natural assumption. More than the 
pique of disappointment is involved. The effectiveness of an allocation 
will depend on translating into action the ‘‘broad support among par- 
ticipants,” without which the Managing Director could not have made his 
proposal i in the first instance. The solution of the Outline is to hold that, if 
a participant votes for a decision to make an allocation, it is precluded 
from opting out of the consequences of that decision. 

The provisions on opting out are likely to have an effect on the voting 
formula; If participants may opt out, it would be inequitable to weight 
voting power at all times according to quotas and to ignore the differences 
in acceptance obligations assumed by those participants that do, and 
those that do not, opt out after the time comes when opting out is possible. 


} 


Concluding Remarks 


The Outline is a major achievement in international co-operation, and 
its importance i is not lessened because it emerged from a melee of economic, 
political, and technical ideas and objectives that have not yet been fully 
reconciled. There is a tacit understanding that some of the issues that 
were left unresolved can be settled in the drafting of the amendments to 
the Articles of the Fund, but that even though some differences will un- 
doubtedly remain, this need not prevent agreement on arrangements that 
can become operative when the need arises. 

The Executive Directors have been devoting themselves to the arduous 
task of converting the Outline into an instrument of international law. 
The resolution of the Board of Governors requests the Executive Directors 
to submit draft amendments by the end of March, 1968. If the Board of 
Governors approves the proposed amendments, they will then be submitted 
to the membership. Under Article XVII, the proposed amendments will 
become effective when they have been accepted by three-fifths of the mem- 
bers having four-fifths of the total voting power. It would be rash to 
forecast: how long this process of transmuting the Outline into law will 
take, and even more rash to forecast when the facility will become op- 
erative after it has become legally effective. 

It follows from what has been said in this article about the Outline that 
it must be read as a preliminary document. If it is sometimes difficult to 
understand what the drafters intended to convey in the brief and oc- 
easionally delphie provisions of the Outline, perhaps one may borrow, with- 
out too grave an offense to modesty, the words of Lord Keynes at Bretton 
Woods: 


It has been our task to find a common measure, a common standard, 
a common rule applicable to each and not irksome to any. We have 
been operating, moreover, in a field of great intellectual and technical 
difficulty. We have had to perform at one and the same time the tasks 
appropriate to the economist, to the financier, to the politician, to the 
journalist, to the propagandist, to the lawyer, to the statesman— 
even, I think, to the prophet and to the soothsayer.” 


711 Proes. and Does. 1109. 
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The underlyirg optimism and hope of Lord Keynes were echoed by the 
Managing Director at Rio de Janeiro in the sober words that will con- 
elude this commentary : 


Once again we have seen that the most diverse countries can agree 
on what best serves their individual and collective economie interests 
and that they can effectively shape their economic environment in 
order to promote the general welfare. 


APPENDIX A 
OUTLINE OF A FACILITY BASED ON SPECIAL DRAWING RIGHTS IN THE FUND* 


Introduction 


The facility described in this Outline is intended to meet the need, as 
and when it arises, for a supplement to existing reserve assets. It is to be 
established within the framework of the Fund and, therefore, by an 
Amendment of the Fund’s Articles. Provisions relating to some of the 
topies in this Outline could be included in By-laws adopted by the Board 
of Governors or Rules and Regulations adopted by the Executive Directors 
rather than in the Amendment. i 


I. Establishment of a Special Drawing Account in the Fund 


(a) An Amendment to the Articles will establish a Special Drawing 
Account through which all the operations relating to special drawing 
rights will be carried out. The purposes of the facility will be set forth 
in the introductory section of the Amendment. 

(b) The operations of and resources available under the Special Die 
ing Account will be separate from the operations of the present Fund which 
will be referred to as the General Account. 

(c) Separate provisions will be included in the Amendment for with- 
drawal from or liquidation of the Special Drawing Account; Article XVI, 
Section 2, and Schedules D and E on withdrawal and liquidation will con- 
tinue to apply as they do at present to the General Account of the Fund. 


II. Participants and Other Holders 


1. Participants. -Participation in the Special Drawing Account will be 
open to any member of the Fund that undertakes the obligations of the 
Amendment. A member’s quota in the Fund will be the same for the 
purposes of both the General and the Special Drawing Accounts of the 
Fund. 


2. Holding by General Account. The General Account will be author- 
ized to hold and use special drawing rights. 


III. Allocation of Special Drawing Rights 


1. Principles for decisions. The Special Drawing Account will allocate 
special drawing rights in accordance with the provisions of the Amend- 
ment. Special considerations applicable to the first decision to allocate 


* See Summary Proceedings, note 43 above, at p. 272, 
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special drawing rights, as well as the principles on which all decisions to 
allocate special drawing rights will be based, will be included in the intro- 
ductory|section of the Amendment and, to the extent necessary, in a Report 
explaining the Amendment. 


2. Basic period and rate of allocation. The following provisions will 
apply to any decision to allocate special drawing rights: 


(i) The decision will prescribe a basic period during which special 
drawing rights will be allocated at specified intervals. The period will 
normally be five years in length, but the Fund may decide that any basic 
period will be of different duration. The first basic period will begin on 
the effective date of the first decision to allocate special drawing rights. 

(ii) The decision will also prescribe the rate or rates at which special 
drawing rights will be allocated during the basic period. Rates will be 
expressed as a percentage, uniform for all participants, of quotas on the 
date specified in the decision. 


3. Procedure for decisions. 


(a) Any decision on the basic period for, timing of, or rate of allocation 
of special drawing rights will be taken by the Board of Governors on the 
basis of'a proposal by the Managing Director concurred in by the Execu- 
tive Directors. 

(b) Before formulating any proposal, the Managing Director after hav- 
ing satisfied himself that the considerations referred to in III.1 have been 
met, will conduct such consultations as will enable him to ascertain that 
there is; broad support among participants for the allocation of special 
drawing rights at the proposed rate and for the proposed basic period. 

(c) The Managing Director will make proposals with respect to the 
allocation of special drawing rights: (i) within sufficient time before the 
end of a basic period; (ii) in the circumstances of III.4; (iii) within six 
months ‘after the Board of Governors or the Executive Directors request 
that he make a proposal. The Managing Director will make a proposal for 
the first basic period when he is of the opinion that there is broad support 
among the participants to start the allocation of special drawing rights. 

(d) The Executive Directors will review both the operations of the 
Special ‘Drawing Account and the adequacy of global reserves as part of 
their annual report to the Board of Governors. 


4, Change i in rate of allocation or basic period. If there are unexpected 
major developments which make it desirable to change the rate at which 
further ‘special drawing rights are to be allocated for a basic period, (i) 
the rate may be increased or decreased, or (ii) the basic period may be 
terminated and a different rate of allocation adopted for a new basie 
period. | | Paragraph II.3 will apply to such changes. 


5. Voting majority. 
(a) For decisions on the basic period for, timing of, amount and rate 


of allocation of special drawing rights, an 85 per cent majority of the 
voting power of participants shall be required. 


| 


| 
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(b) Notwithstanding (a) above, the decisions to decrease the rate of 
allocation of special drawing rights for the remainder of the basic period 
will be taken by a simple majority of the voting power of participants. 


6. Opting out. 


The Amendment will include provisions that will prescribe to what ex- 
tent a participant will be required initially to receive special drawing rights, 
but will stipulate that beyond any such amount a participant that does not 
vote in favor of a decision to allocate special drawing rights may elect not 
to receive them under that decision. 


IV. Cancellation of Special Drawing Rights 


The principles set forth in III relating to the procedure and voting 
for the allocation of special drawing rights will be applicable, with ap- 
propriate modifications, to the cancellation of such rights. 


V. Use of Special Drawing Rights 
1, Right to use special drawing rights. 


(a) A participant will be entitled, in accordance with the provisions 

of V, to use special drawing rights to acquire an equivalent amount of 
a currency convertible in fact. A participant which thus provides cur- 
rency will receive an equivalent amount of special drawing rights. 
(b) Within the framework of such rules and regulations as the Fund 
may adopt, a participant may obtain the currencies referred to in (a) 
either directly from another participant or through the Special Drawing 
Account. l 

(e) Except as indicated in V.3{c), a participant will be expected to use 
its special drawing rights only for balance of payments needs or in the 
light of developments in its total reserves and not for the sole purpose 
of changing composition of its reserves. 

(d) The use of special drawing rights will not be subject to prior 
challenge on the basis of this expectation, but the Fund may make repre- 
sentations to any participant which, in the Fund’s judgment, has failed to 
observe the expectation, and may direct drawings to such participant to 
the extent of such failure. 


2. Provision of currency, 


A participant’s obligation to provide currency will not extend beyond 
a point at which its holdings of special drawing rights in excess of the net 
cumulative amount of such rights allocated to it are equal to twice that 
amount. Howéver, a participant may provide currency, or agree with the 
Fund to provide currency, in excess of this limit. 


3. Selection of participants to be drawn upon. 


The Fund’s rules and instructions relating to the participants from 
which currencies should be acquired by users of special drawing rights 
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| 
will be based on the following main general principles, supplemented by 
such principles as the Fund may find desirable from time to time: 


(a) Normally, currencies will be acquired from participants that have a 
sufficiently strong balance of payments and reserve position, but this 
will not preclude the possibility that currency will be acquired from 
participants with strong reserve positions even though they have moderate 
balance of payments deficits. 

(b) The Fund’s primary criterion will be to seek to approach over time 
equality, among the participants indicated from time to time by the criteria 
in (a) above, in the ratios of their holdings of special drawing rights, or 
such holdings in excess of net cumulative allocations thereof, to total re- 
serves. | 

(c) In addition, the Fund will, in its rules and instructions, provide 
for such use of special drawing rights, either directly between partici- 
pants or through the intermediary of the Special Drawing Account, as 
will promote -voluntary reconstitution and reconstitution under V.4. 

(d) Subject to the provisions of V.1(c), a participant may use its special 
drawing] rights to purchase balances of its currency held by another par- 
ticipant, with the agreement of the latter. 

i 





4, Reconstitution. 


(a) Members that use their special drawing rights will incur an obliga- 
tion to reconstitute their position in accordance with principles which will 
take account of the amount and the duration of the use. These principles 
will be laid down in rules and regulations of the Fund. 

(b) The rules for reconstitution of drawings made during the first basic 


period will be based on the following principles: 
I 


(i) The average net use, taking into account both use below and hold- 
ings above its net cumulative allocation, made by a participant 
of its special drawing rights calculated on the basis of the preceding 
five years, shall not exceed 70 per cent of its average net cumulative 
allocation during this period. Reconstitution under this subpara- 
graph (i) will be brought about through the mechanism of trans- 
fers, by the Fund directing drawings correspondingly. 

(ii) Participants will pay due regard to the desirability of pursuing 
over time a balanced relationship between their holdings of special 
drawing rights and other reserves. 


(e) Reconstitution rules will be reviewed before the end of the first and 
of each subsequent period and new rules will be adopted, if necessary. 
If new rules are not adopted for a basic period, the rules for the preceding 
period shall apply unless it is decided to abrogate reconstitution rules. 
The same majority as is required for decisions on the basic period, timing 
of, or rate of allocation of special drawing rights will be required for de- 
cisions to adopt, amend, or abrogate reconstitution rules. Any amendment 
in the rules will govern the reconstitution of drawings made after the 
effective date of the amendment, unless otherwise decided. 


t 
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VI. Interest and Maintenance of Gold Value 


(a) Interest. A moderate rate of interest will be paid in special drawing 
rights on holdings of special drawing rights. The cost of this interest will 
be assessed against all participants in proportion to net cumulative alloca- 
tions of special drawing rights to them. 

(b) Maintenance of gold value. The unit of value for expressing 
special drawing rights will be equal to 0.888 671 gram of fine gold. The 
rights and obligations of participants and of the Special Drawing Account 
will be subject to an absolute maintenance of gold value or to provisions 
similar to Article IV, Section 8, of the Fund’s Articles. 


VII. Functions of Fund Organs and Voting 


1. Exercise of powers. The decisions taken with respect to the Special 
Drawing Account, and the supervision of its operations, will be carried out 
by the Board of Governors, the Executive Directors, the Managing Direc- 
tor, and the staff of the Fund. Certain powers, and in particular those 
relating to the adoption of decisions concerning the allocation, cancellation, 
and certain aspects of the use of special drawing rights, will be reserved 
to the Board of Governors. All other powers, except those specifically 
granted to other organs, will be vested in the Board of Governors which 
will be able to delegate them to the Executive Directors. 


2. Voting. Except as otherwise provided in the Amendment, all de- 
cisions pertaining to the Special Drawing Account will be taken by a 
majority of votes cast. The precise formula for the voting power of par- 
ticipants, which will include basic and weighted votes, and possibly the 
adjustment of voting power in relation to the use of special drawing rights, 
will be the subject of later consideration. 


VIII. General Provisions 


1. Collaboration. Participants will undertake to collaborate with the 
Fund in order to facilitate the proper functioning and effective use of 
special drawing rights within the international monetary system. 


` 2. Nonfulfillment of obligations. 


(a) If the Fund finds that a participant has failed to fulfill its obliga- 
tions to provide currency in accordance with the Amendment, the Fund 
may suspend the right of the participant to use its special drawing rights. 

(b) lf the Fund finds that a participant has failed to fulfill any other 
obligation under the Amendment, the Fund may suspend the participant’s 
right to use any special drawing rights allocated to, or acquired by, it 
after the suspension. 

(c) Suspension under (a) or (b) above will not affect a participant’s 
obligation to provide currency in accordance with the Amendment. 

(d) The Fund may at any time terminate a suspension under (a) or 
(b) above, 


é 
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3. Accounts. All changes in holdings of special drawing rights will 
take effect when recorded in the accounts of the Special Drawing Account. 


IX. Entry into Force 


The Amendment would enter into force in accordance with the terms of 
Article XVII of the Fund’s Articles. 


t 
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t 
RESOLUTION NO. 22-8 ADOPTED BY THE FUND’S BOARD OF GOVERNORS AT THE 
i 1967 ANNUAL MEETING AT RIO DE JANEIRO * 


Establishment of a Facility Based on Special Drawing Rights in the 
Fund and Modifications in the Rules and Practices of the Fund 


Wuereas the functioning of the international monetary system and its 
improvement, including arrangements to meet the need, as and when it 
arises, for a supplement to existing reserve assets, have been the subject 
of extensive study and international discussion resulting in the Outline 
of a Facility Based on Special Drawing Rights in the International Mone- 
tary Fund, which Outline is attached to this Resolution; and 

Wuorrkas studies are currently under way on possible improvements 
in the present rules and practices of the Fund; 

Now, THEREFORE, the Board of Governors hereby ResoLvEs: 

That. the Executive Directors are requested to 


1. Proceed with their work relating to both 

(a) the establishment in the Fund of a new facility on the basis 
of the Outline in order to meet the need, as and when it arises, 
| for a supplement to existing reserve assets, and 

(b) improvements in the present rules and practices of the Fund 
| based on developments in world economic conditions and the 
: experience of the Fund since the adoption of the Articles of 
: Agreement of the Fund; and 


2. Submit to the Board of Governors as soon as possible but not later 
than March 31, 1968 
(a) @ report proposing amendments to the Articles of Agreement 
and the By-Laws for the purpose of establishing a new facility 
' on the basis of the Outline, and 
(b) a report proposing such amendments to the Articles of Agree- 
i 
| 
| 
| 


ment and the By-Laws as would be required to give effect to 
those modifications in the present rules and practices of the 
Fund that the Executive Directors will recommend. 


* Ibid. at p. 271. 


i 
1 
l 
f 





DEVELOPMENTS IN THE LAW AND INSTITUTIONS OF 
INTERNATIONAL ECONOMIC RELATIONS * 


THE KENNEDY ROUND OF TRADE NEGOTIATIONS 


By Joun B. Res ** 


On June 30, 1967, in Geneva, Switzerland, Ambassador W. Michael 
Blumenthal, acting at the direction of the President, signed five multi- 
lateral agreements on behalf of the United States. He and the representa- 
tives of 45 other countries thereby concluded the Kennedy Round of trade 
negotiations and formalized an elaborate set of international obligations 
which, over a period of four years, would see the most extensive liberaliza- 
tion of trade ever achieved through co-operative action on the part of the 
trading countries of the world. 

Contrary to original expectations—at least in the United States—the 
negotiations proved to be very long and very difficult. This was certainly 
due to intrinsic factors, since the breadth and boldness of the negotiating 
plan agreed to at the GATT ministerial meeting of May, 1963, inevitably 
lead to serious clashes among the participants. But it was also due to a 
series of extrinsic events, principally the veto by France of the United 
Kingdom’s first application for membership to the European Economic 
Community (H.E.C.) early in 1963 and the boycott by France of the 
E.E.C. Council of Ministers from June, 1965, until early 1966. The 
final success of the Kennedy Round was—and should be—viewed properly 
as a significant event not only in the steady liberalization of world trade 
but also in the continuing and indispensable ad a among the major 
countries of the free world. 


FINAL Act 


The first agreement is the Final Act, which was signed by all 46 coun- 
tries that had participated in the Kennedy Round. These countries in- 
cluded the ‘‘big four’’—the E. E. C., Japan, the United Kingdom, and 
the United States, the remaining countries of the European Free Trade 
Association, industrialized countries with special negotiating positions, 
such as Canada, Australia, and New Zealand, countries on the borderline 
of economic development, such as Israel and Spain, and the less-developed 
countries, which made up a numerical majority of the negotiating 
countries. 


* Edited by Stanley D. Metzger. 

** General Counsel, Office of the Special Representative for Trade Negotiations, 
Executive Office of the President, Washington, D. C. The views expressed in this 
article are those of the author and. do not necessarily represent the views of any 
agency of the U. S. Government. 
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The Final Act serves several purposes. In its traditional rôle it briefly 
summarizes the scope of the negotiations and enumerates eight substantive 
multilateral agreements concluded in the negotiations: These agreements 
are attached to the Final Act and their texts measure nine inches in 
height, The Final Act also serves to authenticate the texts of these eight 
agreements. This is a necessary function not only because of the com- 
plexities of the agreements but also because of the fact that many countries 
will not sign the underlying agreements until they are ratified in accord- 
ance with their domestic procedures. 

For the first time in the history of GATT negotiations, the Final Act 
makes explicit what has previously been implicit—an undertaking to seek 
to give effect to the agreements in question. This was done largely in 
response ito Section 201(a)(1) of the Trade Expansion Act,? which re- 
quired that a trade agreement be entered into on or before June 30, 1967. 
The similar requirement of earlier trade agreements legislation had been 
satisfied by first signing interim bilateral agreements before the statutory 
deadline.’ These were then later superseded by a multilateral agreement 
known as a GATT protocol. In the Kennedy Round, however, no such 
bilateral ‘agreements were concluded, at least with the major negotiating 
countries. Accordingly, the Final Act, which necessarily embraces all 
of the component agreements, provides as follows: 


l 
The isignature of this Final Act evidences the intention of each 
signatory to take, subject to its constitutional procedures, such steps 
as are considered appropriate to give effect to those instruments in 
the negotiation of which it has participated. 


For most other countries, such an undertaking is the most that could 
be assumed, since they are under a constitutional obligation to submit the 
various agreements to their parliaments for approval. In this respect, 
the United States position is almost unique. By virtue of a delegation of 
authority; from the Congress, the President is able to negotiate and con- 
clude trade agreements definitively and to put them into force by proclama- 
tion without further Congressional action. Indeed, following a trade 
agreement negotiation, the President is required by Section 226 of the 
Trade Expansion Act only to submit copies of the agreement to the 
Congress,| together with a report setting out his reasons for entering into 
the agreement. 


i AGREEMENT ON TARIFF REDUCTIONS 


The second and, in terms of traditional GATT negotiations, the basic 
agreement is the Geneva (1967) Protocol to the General Agreement on 


1 The tou agreements not discussed in this article are the protocols for the accession 
of Argentina, Iceland, Ireland, and Poland to the GATT. 

2 The Trade Expansion Act is codified in Secs. 1801-1991 of Title 19 of the U. S. 
Code. In particular, Sees. 201, 202, 211, 212, and 213 of the Act are codified in 
Secs. 1821,|1822, 1831, 1832, and 1833, respectively, of Title 19. For a discussion of 
the then pending Trade Expansion Act of 1962, see 1962 Proceedings, American Society 
of International Law 135-158. 


f 
i 
i 


i 
t 
ji 





1968] 3 INTERNATIONAL ECONOMIC RELATIONS 405 


Tariffs and Trade (GATT). This protocol consists’ of a covering docu- 
ment containing provisions of general application and a series of schedules 
of tariff concessions annexed to it. Each country which is a contracting 
party to the GATT has a schedule with a certain Roman numeral as- 
signed to it. The U. S. Schedule, for example, is Schedule XX because 
it was, in alphabetical order, the twentieth country signing the original 
GATT in 1947. 

The basic purpose of a country’s schedule is to record—or ‘‘bind’’— 
the specific concessions granted by that country in GATT negotiations 
with respect to the tariff treatment of particular imported articles. As 
provided in Article II of the GATT, these concessions are firm international 
obligations and may not be modified except pursuant to other provisions 
of the GATT. Moreover, in accordance with Article I of the GATT such 
concessions must be made available to all other contracting parties. This 
principle of unconditional most-favored-nation treatment is also embodied, 
with certain exceptions, in Section 251 of the Trade Expansion Act. 

The negotiation of the tariff concessions which were embodied in the 
various country schedules annexed to the protocol were carried out pursu- 
ant to Article XXVIII bis of the GATT. This article does not require 
such negotiations but recognizes their desirability, and specifically author- 
izes the contracting parties to sponsor them from time to time. This 
article does, however, confine itself only to tariffs and is silent on the 
question of non-tariff barriers. 

For the purposes of U. S. law, the President’s authority both to nego- 
tiate an exchange of tariff concessions and to put such concessions into 
effect by proclamation was, of course, contained in the Trade Expansion 
Act. This two-fold delegation of authority has been provided in each 
piece of trade agreements legislation since the original 1934 statute. It 
may be argued, however, that a grant of authority to the President to 
negotiate an agreement—setting aside the question of its implementation— 
is unnecessary and, in theory, even somewhat prejudicial to his Con- 
stitutional right to negotiate any. agreement which has some bearing on 
international relations. This issue, indeed, became an important one with 
respect to other parts of the over-all Kennedy Round agreement. 

The Trade Expansion Act gave the President the authority to reduce 
rates of duty and, for the first time, to eliminate four classes of rates 
of duty. The first class covered articles with rates of duty of 5% or 
less. The second dealt with articles falling within categories with respect 
to which the United States and the E.E.C. accounted for 80% or more 
of world trade. The third related to certain specified agricultural products, 
so long as the U. S. exports of the like articles were covered by a trade 
agreement with the E.E.C. which would tend to assure the maintenance 
or expansion of such exports. The fourth concerned certain tropical 
agricultural and forestry commodities, with respect to which the E.E.C, 
was required to assure access which was comparable to the access granted 
by the United States and which would be afforded substantially without 
differential treatment. 
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The authority in Section 201 of the Trade Expansion Act to reduce rates 
of duty on most imports into the United States was viewed in 1962 as a 
traditional extension of the President’s past tariff-cutting authorities and 
an adjunct to the bold and imaginative authorities to eliminate duties 
entirely. | By the time of the GATT ministerial meeting in May of 1963, 
however,| this authority became the foundation of the Kennedy Round 
and its potential implementation the most potent force working for a 
successful negotiation. For if the United States, with the world’s largest 
market, could reduce its tariffs, then—but only then—were other coun- 
tries prepared to do the same. Even so, this proved to be a very difficult 
task. | . 

Section 202 was put forward by the Administration essentially as a 
means of getting rid of nuisance duties, on the assumption that rates of 
5% or below have little or no trade-inhibiting effect. This assumption 
was rejected by the Congress, which emphasized that any reduction or 
elimination of duty was meaningful and should call for reciprocal con- 
cessions. | In fact, both assumptions proved correct with respect to dif- 
ferent articles, In the negotiations with Canada, in particular, the 
authority, of Section 202 was exercised over broad and important sectors 
of trade and on the basis of reciprocal elimination of duties by Canada. 

Sections 211, 212, and 213 formed a triad directed at the E.E.C. and 
provided) the basis for the major theme of the Trade Expansion Act— 
economici and political partnership with the E.E.C., joined by the United 
Kingdom and perhaps thereafter by other Western European countries, 
principally belonging to the European Free Trade Area (EFTA). This 
theme was stressed in 1962 to the point that the Trade Expansion Act, 
while a successor to one of the most important pieces of legislation in the 
field of foreign economie policy, was understood to have as its prime 
objective the political goal of a Western Aliance.’ It was this idea that 
captured ithe imagination of the American public and the Congress and was 
in part responsible for its enactment. 

Of the; three authorities directed specifically at the E.E.C., one could 
have been very significant, one was only symbolic, and the third proved. 
to be disappointing. Section 211, predicated on the entry of the United 
Kingdom! into the E.E.C., would have authorized the elimination of duties 
on a volume of impcrts worth about 1.8 billion dollars. Its fundamental 
economic rationale was that, if the United States and the E.E.C. together 
accounted for 80% or more of world trade in a given category of products, 
both should be sufficiently competitive to permit the article to enter, from 
whatever source, duty-free. An analysis of the articles falling within the 
categories which met this test largely supported this rationale, although on 
either side there were cases where one country alone had a dominant share 
of the 80%, thus raising doubts about the competitiveness of the other. 
President, DeGaulle’s veto early in 1963 of the United Kingdom’s appli- 
cation for full membership in the B.E.C. not only rendered Section 211 
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useless but also struck a heavy blow at the idea of partnership which 
seemed to some to have had such a bright future only several months be- 
fore. That action alone, seen in retrospect, went a long way towards 
changing the basic objective of the Kennedy Round from a political to an 
economic one. 

Section 212 was drafted in an attempt to hold out some hope that part 
of the agricultural trade between the United States and the E.E.C. would 
become duty-free and, by implication perhaps, free as well from the 
many internal and external devices which typically surround agricultural 
trade. In fact, however, the conditions of the section proved too onerous, 
and hardly any articles were found as to which a confident prediction 
could be made that the H.E.C. would assure the maintenance or expansion 
of U.S. exports of the like articles. As it turned out, Section 212 was 
used not at all in the Kennedy Round. 

Finally, Section 218 was directed at the E.E.C. in the hope of changing 
its preferential ways and thereby benefiting the less-developed countries. 
This section was based upon a recognition that special preferential ar- 
rangements between the E.E.C. and certain less-developed countries—for 
the most part ex-colonies of B.E.C. member states—were harmful to other 
countries exporting tropical commodities. Thus, the exercise of the 
authority was based upon the condition that the B.E.C. grant access to a 
given tropical article substantially without differential treatment as 
among free-world countries of origin. 

The problem with Section 213 is that it gave the United States little 
leverage in achieving its worth-while goal. It might be supposed that the 
prospect of non-preferential duty-free treatment of certain articles would 
be so attractive to less-developed countries as to lead them to induce 
the E.E.C. to move in this direction. This conjecture, however, over- 
emphasizes the persuasive abilities of the less-developed countries with- 
respect to particular products and underestimates the deep economie and 
political ties between the H.H.C. and, for example, the African countries 
which adhere to the Yaounde Convention. During the Kennedy Round, 
it became clear that in those cases where the E.B.C. did not want to 
abandon preferential treatment, it simply did not do so. Accordingly, the 
list of products with respect to which the United States was able to exer- 
cise the authority of Section 213 consists of only a modest number of 
articles. 

Under the Trade Expansion Act, the President’s authorities were cir- 
cumscribed principally by five limitations or conditions which had a con- 
siderable influence in shaping the final outcome of the negotiations. First, 
the negotiation of the trade agreement had to be concluded by June 30, 
1967. Second, apart from the duty-eliminating authorities, the President 
could reduce rates of duty to no more than 50% below the rates existing 
on July 1, 1962. Third, he was barred from negotiating tariff reductions 
with respect to articles on which he had imposed extraordinary duties 
or quotas. Fourth, the President was required to put rate reductions 
into effect no more rapidly than in five equal annual stages over a period 
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of four years and a day. Fifth, the trade agreement was *o afford the 
United States mutual trade benefits. 

If the basic duty-reducing authority in Section 201 of the Trade Expan- 
sion Act gave life to the negotiations, the terminal date of June 30, 1967, 
which was set out in Section 201(a)(1) of the Act, may well be said 
to have almost led to the failure of the Kennedy Round and yet finally 
assured its success. A limitation waich originated in the Ccnstitutional 
relationship between the Congress as delegator and the President as dele- 
gatee, proved to have an enormous significance in the mult-lateral ne- 
gotiation and, in addition, a considerable bearing on the internel processes 
of the E.E.C. 

The five-year grant of authority in ihe Trade Expansion Act was longer 
than any prior extension of trade agreements legislation. Indeed, in the 
optimistic mood of the summer of 1952, it was hard to believe that the 
Kennedy Round would require that much time to bring it to a successful 
conclusion. Nor at the time of the GaTT ministerial meeting in May of 
1963 did any anticipate that the final signing ceremony would not take 
place until June 80, 1967. 

Nevertheless, from 1963 through 1966, as the issue of d:sparities 
wore on, as the tabling of agricultural offers was postponed, as th2 E.E.C. 
found itself paralyzed for nine months, and, finally, as an increasingly 
gigantic task emerged late in 1966 if the negotiations were ever to be com- 
pleted, the date of June 30, 1967, became critical and ominous. It was 
critical because the United States took an adamant position that any 
extension in that date was out of the question, for basically two >zeasons. 
First, it was very unlikely that the Congress would grant such an exten- 
sion, given its mood of increasing impatience with the protracted corse of 
the Kennedy Round. Second, if the negotiations were not completed by 
June 30, 1967, there was little reason to believe that they could ke con- 
cluded in another two months or another twelve months. An extension 
could only strengthen the forces in all ecuntries which were opposed to 
the Kennedy Round. In short, if the necessary political will was lecking 
to do the job in time, there was no reason to believe it could be mustered 
for any other deadline. 

The June 30 date was also an ominous one. There was always the 
possibility that the enormous task of concluding the substantive negoti- 
ations and embodying the results—in all the complex terminology of 
tariffs and other technical matters—could not physically be done by June 
80. Moreover, there were those who argued that the June 30 deadline was 
purely a matter of domestic concern for the United States and there 
was no reason why all the other countries in the Kennedy Round shculd 
have to be controlled by such an extraneous factor. 

Such an argument was largely tactical but it did have a certain app2al. 
At the same time, there was some impression in Geneva that the argum2nt 
of the United States about its inability to obtain an extension of -he 
Trade Expansion Act was also tactical. Therein lay the basis for much 
of the brinkmanship which was resorted to in April and May of 1967, 
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with each side thinking it had some reason to believe that the other would 
give in, . 

The June 30 deadline also played a significant rôle in the internal de- 
liberations of the E.E.C. Under the Rome Treaty, the B.E.C. Commission 
has the task of formulating and submitting to the Council of Ministers 
the proposals which have as their over-all objective a complete economic 
union of the six countries. Under Article 111 of that treaty the Commis- 
sion is also the agent of the Community in tariff negotiations. From 
the beginning, the Commission realized that the Kennedy Round would 
have an important bearing on the development of various aspects of the 
common commercial policy of the E.E.C. This development took place 
during the period from 1962 through 1966, which may be regarded as the 
most difficult and critical the E.E.C. had passed through until the present. 
It followed the first and very successful years after the entry into force of 
the Rome Treaty on January 1, 1958. It preceded the eventually success- 
ful merger of the three European Communities on July 1, 1967. 

During this period, the Commission used the need to have a negotiating 
position in the Kennedy Round as a means of forcing the pace of the de- 
liberations and decisions of the Council of Ministers on both internal and 
external matters. And particularly in 1966 and 1967 the Commission was 
able to turn the June 30 date to its own advantage. Indeed, there is 
considerable reason to believe that the Commission would have been dis- 
mayed at the prospect of any extension of the deadline, so firmly had 
that date become a part of its own internal time-schedule. 

The second major limitation upon the President’s authority was set 
out in Section 201(b)(1) of the Trade Expansion Act and prevented him 
from decreasing any rate of duty to a rate below 50% of the rate existing 
on July 1, 1962. From a domestic view, of course, the limitation and the 
authority are in effect one. But from an international point of view, 
the limitation was regarded as just that, and generally established the 
bounds of the multilateral tariff reductions. 

It may well be asked whether the other major participants in the 
Kennedy Round could, in fact, have accepted a plan of negotiation calling 
for reductions of, say, 75%. In prior trade negotiations, it had become 
axiomatic that the other countries could and would do whatever the United 
States was prepared to do. In the Kennedy Round, however, which em- 
braced all tariffs and more as its proper domain, there was increasing 
reason to believe that the major trading countries were not as pre- 
pared to accept free trade—or something close to it—as many had believed. 
The manner in which the principle of a 50% linear reduction was applied 
is certainly evidence of this. 

Envisaged in a general way in Article XXVIII bis of the GATT and 
expounded quite explicitly by some parties in the so-called Dillon Round 
of tariff negotiations, the idea of a linear tariff reduction had gained very 
great currency by 1962. As its name indicates, a linear tariff reduction 
involves a uniform cut along the entire profile of a country’s tariff 
schedule, with the peaks, valleys, and plateaus all being reduced by the 
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same proportion. It was designed to avoid the time-consuming problems 
inherent in an item-by-item approach, whereby each country carefully 
negotiates a tariff reduction of varying degree in one item after another 
in exchange for reciprocal concessions on individual items. Reciprocity 
was considered to be inherent and self-evident in any scheme which re- 
quired all participating countries to cut all their tariffs by the same 
amount. 

In conceiving and drafting the 1962 Trade Bill, the Administration 
had in mind such a linear negotiation. Accordingly, beginning with the 
hearings before the House Ways and Means Committee, the legislative 
history of the bill carefully avoids any suggestion that the linear approach 
would be inappropriate. In fact, the report of the Senate Finance Com- 
mittee includes a clause which endorses the linear approach.* At the same 
time, the President’s authority to make 50% reductions as required or 
appropriate to carry out a trade agreement was kept intact, free from any 
amendments which would have required an item-by-item negotiation. 

Thus, the United States prepared for the GATT ministerial meeting 
of 1963 on the assumption that a linear rule of 50% reductions would 
be readily adopted. This had become all the more important, in terms of 
the objectives of the Trade Expansion Act, since Section 211 had been 
rendered virtually useless by the failure of the H.E.C.—U.K. negotiations. 
In fact, of course, the linear rule encountered difficulties from the outset 
in the Kennedy Round. 

The argument concerning disparities was the first that indicated that 
a linear approach was less than universally favored. This argument was 
based on the simple thesis that a 50% cut in a high rate of duty—say 
40%, was manifestly not equal to the same cut in a low rate—say 10%, 
since the latter will make possible substantially more trade, while the 
former will yield only a trickle. This argument was rebutted with the 
equally simple thesis that the cut in the high rate was at least as valuable 
as the cut in the low rate, since the former will allow considerably more 
trade than before, while the latter will probably make little difference 
in an already substantial volume of trade. 

This dialogue, with innumerable variations and refinements, proceeded 
to absorb much of the time and energy of the negotiators in Geneva for 
over a year. The consequences could have been serious. The E.E.C. took 
the position that, where a disparity existed, the country with the low rate 
had an absolute license to make a reduction of, say, 25% insiead of 50% 
and that was to be regarded as the equivalent, for purposes of reciprocity, 
of the 50% cut in the high rate. The United States argued that, what- 
ever the validity of the theory, the lesser cut could and would properly 
be taken into account by the country with the high rate in determining 
whether there was a final balance of concessions. 

In fact, however, disparities played hardly any réle at all in the final 
exchange of tariff reductions. What became the determinant of those 
reductions and the factor which transformed the linear rule into a pre- 
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sumption was the notion of ‘‘overriding national interest.” This critical 
phrase was written into the 1963 ministerial resolution to define the 
nature of the permissible exceptions which countries could make to the 
linear rule. That there had to be exceptions was required by the Trade 
Expansion Act and by economic facts of life as well. 

Section 225 of the Trade Expansion Act—the third major limitation— 
barred any negotiation with respect to the rates of duty applicable to 
articles which were subject to Presidential proclamations issued pursuant 
to the escape clause or the national security provisions of trade agreements 
legislation. Under the former, the President had imposed higher duties or 
quotas on certain articles which the Tariff Commission had found were 
entering in increased quantities and causing or threatening serious injury 
to a domestic industry. These articles ranged from lead and zinc and 
sheet glass to safety pins and clinical thermometers. Under the latter, the 
President had imposed quotas on petroleum after a finding by the agency 
now know as the Office of Emergency Planning that such imports were 
threatening the national security. Articles XIX and XXI of the GATT, 
respectively, are the analogues to these domestic statutory provisions. 

These mandatory exceptions reflected a basic principle in the Trade 
Expansion Act: in negotiating tariff reductions the President should take 
into account their probable economic impact and should avoid reductions 
which are likely to bring about increased imports and thereby cause 
serious injury to a domestic industry or to the national security. Accord- 
ingly, the United States applied the international principle of overriding 
national interest largely in economic terms and devised a list of economic 
exceptions in both the industrial and agricultural sectors. Other countries 
invoked the right to make exceptions in less strictly economic terms, on the 
implicit argument that the notion of national interest embraces social 
and political considerations as well. 

Once the lists of offers were put down by the participating countries, 
either in terms of exceptions with respect to industrial articles or positive 
offers for agricultural articles, the negotiations focused increasingly and, 
in the end, critically upon the articles which were not being offered. In 
the multilateral process of confrontation and justification, attempts were 
made to inquire into the merits of an exception and to persuade a given 
country to give up that exception on objective grounds. This exercise. 
was useful in making it somewhat more difficult for a country to claim a 
frivolous exception. It could not, however, bring the necessary pressure 
to bear which would actually bring a country around. This eould be 
done only when a given country was prepared to threaten withdrawals 
if another country did not make an offer on an article of interest to it. 

It is in this sense that the Kennedy Round saw, as time went on, a 
partial return to an item-by-item negotiation. The fact that this came 
about, and indeed was probably inevitable, should not, however, ob- 
scure the fact that the linear rule on industrial articles led countries 
to offer large sections of their tariff schedules which they might have other- 
wise held back. In other words, while a would-be rule did become a 
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presumption, there is considerable reason to believe that it had a pro- 
nounced and beneficial effect on the negotiations. 

The fourth major limitation was imposed by Section 253 of the Trade 
Expansion Act and required that the tariff reductions be put into effect 
no faster than in five annual stages over a period of four years and a day. 
Thus, with respect to a reduction from 20% to 10%, the first stage of 
18% might come into force on January 1, 1968, and the second, third, 
fourth, and fifth stages of 16%, 14%, 12%, and 10% on January 1, 
1969, 1970, 1971, and 1972, respectively. The concept of staging was an 
important one in the minds of both the Congress and domestic industries. 
It gave Congressmen an answer to the charge that a 50% reduction or 
the elimination of a duty would lead to serious economie dislocation. It 
also gave domestic industries a certain period of time in which gradually 
to prepare for the final concession rate. How meaningful in economic 
terms the principle of staging will turn out to be remains to be seen. 
The experience under the Trade Agreements Extension Act of 1958 sheds 
little light, since quite shallow tariff reductions were negotiated under that 
Act and they were put into effect in only two stages. 

The other countries were for the most part neutral on the merits of 
staging and were perhaps tempted to be a bit critical of it, since it did 
postpone for a not insignificant period of time the full benefits of the 
Kennedy Round. Nevertheless, they realized that the Unitec States had 
no choice, and in the final outcome all the major participants agreed to a 
general staging formula in the protocol which was a direct ~eflection of 
the provision in the Trade Expansion Act. Moreover, while they have 
the license to do so, few countries are expected to put many tariff conces- 
sions into effect all at once or substantially more rapidly than the staging 
formula provides. Indeed, tariff reductions will more likely be accelerated 
only in those cases where acceleration suits the domestic needs of the 
country concerned. 

Reciprocity is the final and fundamental condition or limitation at- 
tached to the exercise of the President’s authority in the Trade Expansion 
Act. By the terms of Section 102, which provides the statement of pur- 
poses for the Act, a trade agreement must be one ‘‘affording mutual trade 
benefits.’’ The language is important, since it does not speak of equivalent 
or even reciprocal benefits but only mutual benefits and in the field of 
trade—not simply tariffs. Indeed, the bill as passed by the House omitted 
even the word ‘‘trade,’’ but it was subsequently inserted by the Senate 
Finance Committee. 

It is probably fair to say that the broad statutory standard was applied 
by the U.S. negotiators more rigorously than was legally—though perhaps 
not politically—necessary. For a number of reasons, including practice 
in prior negotiations, public and Congressional expectations, and the normal 
competitiveness of a negotiation, a notion of equivalency of tariff reduc- 
tions was applied. This notion was made up of a number of factors, both 
static and dynamic, and took into account a thorough canvass of the views 
of businessmen as to the value of individual reductions. Among the 
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statie factors was the dollar value of the trade in a recent period with re- 
‘spect to an article on which a tariff reduction was offered—a trade coverage 
notion.. ` Another was the amount of duty reduction weighted by the value 
of trade. Still another was the amount of duty paid on the article on 
which a tariff reduction was being offered. The dynamic factor was the 
amount of trade which a given tariff reduction would be likely to generate. 
This difficult task of prognosis was undertaken in a variety of ways, and, 
in particular, by an analysis of the response of the market and of demand 
to price changes flowing from tariff reductions. 

These and other factors which were used all had their shortcomings 
and no single one could serve as the criterion of reciprocity. But as ap- 
plied in the light of the differing conditions of trade for separate articles, 
and among countries with differing economies, they did serve to indicate 
courses of action and to establish goals in the negotiations. 

The Protocol itself provides general rules concerning the entry into 
force and application of the tariff concessions embodied in the various 
schedules annexed to it. These rules are necessarily binding upon all the 
countries which accept the Protocol, as opposed to the general provisions 
or notes which often appear in a country’s schedule. These notes may 
purport to reserve special rights to the country concerned, with respect 
to concessions set out in the schedule, which are not available to them in 
the GATT. It is clear, however, that such notes have validity only to the 
extent that other countries have expressly agreed to them and then only 
insofar as such countries are concerned. 

In particular, the Protocol establishes a set of obligations and a set of 
rights with respect to the schedules. The obligations relate to the staging 
of tariff concessions and reflect the requirement in Section 253 of the 
Trade Expansion Act, with one important exception. The H.E.C. pointed 
out that on July 1, 1968, its common external tariff would finally come 
into force for all six member states. It further pointed out that it 
would be extremely awkward and difficult for the member states who 
were moving their national tariffs towards the common external tariff 
to make the necessary adjustments to the reductions negotiated in the 
Kennedy Round on January 1, 1968, and the further adjustments on 
July 1, 1968. 

The arguments of the E.E.C. proved persuasive. But so as not to dis- 
advantage countries like Canada and the United States, which planned to 
put the initial stage of their tariff reductions into effect on January 1, 
1968, the E.E.C. agreed to make a double or two-fifths’ reduction on July 
1, 1968. Thus, the delay of six months in the first stage would be offset 
by an acceleration of six months in the second stage. 

Largely because the United Kingdom had already submitted its applica- 
tion for membership to the B.E.C., it too adopted the idea of a double cut 
on July 1, 1968. The E.E.C. and the United Kingdom were then joined 
by the other E.F.T.A. countries, as well as Japan, which could not submit 
the results of the Kennedy Round to its Parliament until the spring of 
1968. For all participants, however, the Protocol provides that the last 
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three stages shall become effective no later than January 1, 1970, 1971, 
and 1972, respectively. ` 

While the staging provision is new in such a Protocol to the GATT, the 
provisions giving certain rights to participating countries are not. These 
permit any participant, whose schedule has come into force, to withhold 
or withdraw a concession from another country, whose schedule has not yet 
come into force and which has a principal supplying interest in the con- 
cession in question. This is obviously designed to avoid giving countries 
the benefits of tariff concessions if they themselves are not willing to put 
their own concessions into effect. 

In its final provisions, the Protocol provides that it shall be open for 
acceptance until June 30, 1968, and that this date may be extended, but 
not beyond December 31, 1968, by a decision of the Council of Repre- 
sentatives. In a key proviso it is made clear that not later than December 
1, 1967, the participants which have accepted the Protocol or are then 
prepared to do so shall consider whether they constitute a sufficient number 
of participants to justify the beginning of rate reductions on January 1 
or July 1, 1968, as the case may be, in accordance with the staging formula. 
I£ they consider that they do not constitute a sufficient cumber, they 
shall so notify the Director General, who is to request all participants to 
review the situation with a view to securing the greatest possible number 
of acceptances. 

This provision was felt to be necessary because of the great breadth 
of tariff concessions exchanged among the major participants and because, 
with the exception of the United States, most of the other major partici- 
pants could not on June 30, 1967, definitively accept the Protocol but 
required subsequent parliamentary approval. Accordingly, it was agreed 
that a period of five months would be allowed in which countries could 
take the necessary steps to assure that they would proceed on schedule 
in 1968. Should one or more major participants have difficulties in doing 
so, this provision would permit the other participants to relieve themselves 
of the obligation to begin to put their tariff reductions into effact. 


AGREEMENT ON AMERICAN SELLING PRICE 


The third agreement relates to the American selling price system of 
customs valuation—the issue which came to dominate the industrial part 
of the negotiations, and particularly as it applies to coal-tar or benzenoid 
chemicals. Its resolution, together with the conclusion of the agreement 
on grains, finally assured the success of the Kennedy Round in May of 
1967. 

Most imports into the United States are subject to an ad vclorem rate 
of duty. For purposes of determining the duty to be paid, the zd valorem 
rate is almost always applied to the wholesale price of the import in ques- 
tion in the country of exportation—known as export value. This is not 
the case, however, with respect to four categories of imports—benzenoid 
chemicals, rubber-soled footwear, canned clams, and certain wool-knit 
gloves, If any of these articles are found by the Bureau of Customs to be 
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competitive with a domestic product, then the ad valorem duty is applied 
to the wholesale price of the competitive domestic product—the American 
selling price (ASP). 

What are now ealled benzenoid chemicals first became subject to the 
ASP basis of valuation in 1922. In that year, the Congress determined 
that the part of the then infant chemical industry which manufactured 
products from coal tars required extraordinary protection. Reluctant 
to establish very high rates of duty based on export value, the Congress 
established lower, though still substantial, rates of duty based on the 
higher ASP. This had the result of disguising the true effective rates 
of duty in terms of export value. 

From the beginning of the Kennedy Round, the major chemical-pro- 
ducing countries—the E.E.C., U.K., and Switzerland—urged the United 
States to eliminate the ASP system. They did so principally on the fol- 
lowing grounds: 


First, the ASP system provides a very high level of tariff protection 
in comparison with the duties protecting other domestic industries and 
with virtually all duties in effect abroad. When the rates based on ASP 
are converted to the effective rates based on export value, some are above 
100%, the arithmetic average is 52%, and the peak is 172%. 

Second, the ASP system is inconsistent with the customs practice of all 
our trading partners with respect to industrial products. It would also 
be in clear violation of the standards of customs valuation embodied in 
Article VII of the GATT, but for the Protocol of Provisional Application, 
which keeps certain U.S. trade practices antedating our adherence to the 
GATT from being inconsistent with its provisions. 

Third, the ASP system provides the American manufacturer with unique 
and unfair advantages. Within the limits of the effectiveness of com- 
petitive forces operating in the U.S. market, he can in the first instance 
adjust the level of the tariff protection afforded his product against 
foreign competition by deciding to produce it. In addition, he can adjust 
the level of tariff protection by determining the wholesale price at which 
he sells the product in the domestic market. By either of these decisions 
the American manufacturer can trigger an increase in the duty, often a 
substantial one. 

Fourth, the ASP system does not permit a foreign producer to know, 
at the time a contract for export to the United States is made, whether 
it will be subject to ASP and, if so, what that ASP will be. This un- 
certainty is a serious burden on foreign trade, with little or no counterpart ' 
in the treatment accorded other industrial products, 

Beyond making these and other arguments in support of the elimination 
of the ASP system, several countries took concrete steps in the negotiations 
to impress upon the United States the strength of their feeling. The 
E.E.C. and the United Kingdom, in particular, made modification of the 
ASP system as it relates to benzenoid chemicals a precondition for re- 
ductions in their own tariffs on a number of chemical products. Because 
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of the importance of chemicals in the Kennedy Round and the conse- 
quences of omitting them from the negotiations, it became clear that the 
manner in which the United States dealt with ASP would have a major 
bearing on the over-all negotiations. 

Accordingly, the United States decided on a course of action that would 
for the first time reveal the true tariff protection afforded by the ASP 
system and also establish a basis for possible negotiations in this area. 
In December of 1965, Governor Christian A. Herter, the Special Repre- 
sentative for Trade Negotiations, requested the Tariff Commission, at the 
direction of the President, to determine those rates of duty based on export 
value which would yield the same amount of duty as the present rates 
based on ASP. Following a public hearing on preliminary converted rates, 
the Tariff Commission issued a public report in July of 1963 setting out 
what it regarded as the most accurate converted rates.® 

Immediately thereafter, Governor Herter, again acting at the direction 
of the President, requested the Tariff Commission to determine the prob- 
able economic impact upon the domestic benzenoid chemical mdustry and 
the other industries concerned, first, of eliminating the ASP system 
through the substitution of the converted rates, and, second, of reducing 
such converted rates by up to 50%.° After another public hearing, in 
October of 1966 the Tariff Commission submitted to the President a confi- 
dential report of the results of its investigation. The President was now 
prepared finally to determine the U.S. negotiating position on this thorny 
issue. 

Meanwhile, in March of 1966 Ambassador Blumenthal had said pub- 
licly to European audiences that the United States was prepared to ne- 
gotiate on ASP in the Kennedy Round. By this he meant that, just as 
the United States expected other countries to consider trade issues, so 
it was ready to discuss the issue of ASP and to explore possible ways of 
dealing with it, but without any formal commitment of any kind. It is 
clear that a position of refusing even to discuss the issue would have done 
much to bring the whole Kennedy Round to a halt. 

In the same month, Senator Ribicoff, together with twelve other Sena- 
tors, introduced Senate Concurrent Resolution 83.7 The operative part 
of this resolution stated that it was the sense of the Congress that no 
international agreement or arrangement for reducing the amount of duty 
assessed on any imported article be entered into prior to June 30, 1967, 
except in accordance with legislative authority delegated by Congress prior 
to the entering into such agreement or arrangement. The fundamental 
thrust of the resolution, relying upon the separation of powers between 


5U. S. Tariff Commission Report to the Special Representative for Trade Negotia- 
tions on Investigation No. 332-47 Under Section 332 of the Tariff Act af 1930 (TC 
Pub. 181, July, 1966). 

8 See U. S. Tariff Commission Notice, 31 F.R. 10430 (August, 1966). 

75. Con. Res. 83 was reported out by the Senate Finance Committee as S. Con. 
Res. 100 on June 28, 1966. It was then passed by the Senate on June 29, 1966, by a 
voice vote with no more than ten Senators on the floor. The resolution was not taken 
up in the House. 
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the Congress and the President, was in effect to declare improper and 
even of questionable constitutionality any negotiation by the President 
with respect to a tariff matter in absence of prior statutory authority to 
so negotiate. In particular, the resolution attempted to establish the Trade 
Expansion Act as the sole source of the President’s authorities in the 
Kennedy Round. 

The Executive Branch responded to the resolution on two grounds. 
First, it asserted the President’s clear constitutional authority to negoti- 
ate on any matter which was in any material way related to the conduct 
of foreign affairs. At the same time, it drew a sharp distinction between 
negotiation and implementation, noting that the implementation of any 
agreement modifying the tariff laws of the United States required legisla- 
tion. But such legislation could properly be sought by the President 
either before or after the negotiation of the agreement in question. 

Second, the Executive Branch acknowledged that the negotiation of an 
agreement subject to the subsequent enactment by the Congress of 
implementing legislation could be a matter of legitimate concern to the 
Congress. But it stressed that this depended upon the manner in which 
the agreement was negotiated and how it was put up to the Congress. On 
the one hand, an agreement could be negotiated in such a way that the 
Congress was confronted with a fait accompli, with little choice but to 
enact the necessary implementing legislation. On the other hand, the 
agreement could be concluded without the risk of fatal consequences if 
the legislation was not enacted, thus permitting the Congress to weigh its 
merits without constraint. The Executive Branch assured the Congress 
that the latter approach would be followed if ASP became the subject of 
formal negotiations—and not simply discussions. This commitment was 
not finally discharged until the middle of June, 1967, and only after con- 
siderable effort in Geneva. 

It will be noted that the Executive Branch had concluded that the 
President lacked the delegated authority to eliminate the ASP system. 
This had been the subject of intensive examination, which turned on one 
key clause in Section 201(a) (2) of the Trade Expansion Act. This pro- 
vision authorizes the President, in carrying out a trade agreement, to 
proclaim the ‘‘modification ... of any existing duty or other import 
restriction.” The term ‘‘duty or other import restriction” is defined 
in Section 405(2) of the Act to include the rate and form of an import 
duty and a limitation, prohibiticn, charge, and exaction, other than duty, 
imposed on importation or for the regulation of imports. Finally, Section 
405(6) of the Act provides that the term ‘‘modification,’’ as applied to 
any duty or other import restriction, includes the elimination of any 
duty. 

These three provisions, when read together in relation to the issue of 
ASP, raised many interesting questions of statutory interpretation. How 
is ASP to be classified for purposes of the terms in Section 201(a) (2)? 
‘What does ‘‘modification’’? mean insofar as any ‘‘other import restric- 
tion’’ was involved? How do the concepts of rate and form relate to 
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the ASP system? How do the limitations in Section 201(b) relate to a 
modification of duty insofar as form, and not rate, is concerned? How 
sufficient must the economic data be if the President chocses to modify 
the form of a duty? What light, if any, does the legislative history of 
the Trade Expansion Act and prior Acts shed? Is there any difference 
between an ASP system established by statute, as in the case of benzenoid 
chemicals, and by Presidential action pursuant to statutory authority, as 
in the case of the three other classes of products? In considering these 
and other questions, it was finally concluded that the President did not 
have the authority, under the Trade Expansion Act or any other statute, 
to put into effect a complete conversion of all the rates based on ASP 
to equivalent rates based on export value. This conclusion was made 
public early in 1966. 

Accordingly, the stage was set for a steady intensification of the prob- 
lem in Geneva. The E.E.C. and the United Kingdom continued to press 
for elimination of the system, and the United States insisted that any 
such agreement which might be concluded would have to be approved by 
the Congress. Moreover, in order to discharge the commitment of avoiding 
a fait accompli, it would have to be a separate agreement which was in no 
way related to, or dependent upon, the rest of the Kennedy Round. 

Once formal negotiations began early in 1967, it became clear that, 
while the Europeans were reconciled to the need for Congressional action 
before the system could be eliminated, they were not at all happy about 
the notion of a separate agreement. They argued that a 50% reduction 
in rates of duty based on ASP, which the President was empowered to 
negotiate and proclaim under the Trade Expansion Act, was of negligible 
value. Therefore, they were prepared to offer significant reductions in 
their duties on chemicals as part of the basic tariff agreement only in 
return for conditional agreement by the United States to new rates of 
duty based on export value as part of that same agreement. This, they 
felt, would actually enhance the chances of obtaining affirmative action 
by the Congress. 

In reply, the United States made two points. First, if the conditional 
elimination of ASP were made part of the over-all tariff agreement, it 
would put the Congress exactly in the position the Congress feared most 
and would accordingly maximize opposition to the elimination of ASP. 
Second, to take all chemicals out of the basic agreement and put them in 
a separate agreement could lead to the unraveling of the basic agreement, 
because of the importance of chemicals in international trade. Accord- 
ingly, the United States argued more and more strenuously that a two- 
package approach was the only sensible and effective one, with a re- 
ciprocal exchange of concessions in the over-all tariff agreemert, without 
the elimination of ASP, and a separate and balanced exchange of con- 
ditional concessions predicated on the abolition of ASP. 

This issue was one of the last two or three critical issues which were 
settled only during the mid-May, 1967, marathon. Its resolution came 
in two parts, each of which caused great negotiating difficulties. First, 


1968] INTERNATIONAL ECONOMIC RELATIONS 419 


the United States had to gain acceptance of the idea of a two-package 
approach. The B.E.C. resisted strongly, believing that such an approach 
would actually lessen the chances of eliminating ASP, since the second 
package would never be as attractive as a single package for chemicals. 
But the United States finally prevailed, largely because the question 
turned on an understanding of the complex relationship between the 
Executive Branch and the Congress in tariff and trade matters. The very 
idiosynerasies of this relationship in European eyes made it very difficult 
for them to suggest a more effective way of dealing with the Congress. 

But once the principle was accepted, it was necessary to work out a 
division between the definitive chemical concessions to be included as 
part of the basic agreement and the conditional chemical concessions to 
be put in the ASP agreement. The United States emphasized that the 
ASP agreement had to be both separate and self-balancing. If the ASP 
agreement were needed to make up an imbalance in the exchange of chem- 
ical concessions in the basic agreement, then the ASP agreement would 
have only a formal and illusory separateness, thus making the elimination 
of ASP even more difficult. 

During the marathon negotiating session in mid-May of 1967, it was 
agreed that in the basic agreement the United States would grant an 
average tariff reduction on chemicals of 43% on about $325 million worth 
of imports, while retaining the ASP system for benzenoid chemicals. 
In turn, the United States would receive tariff concessions from the E.E.C., 
Japan, Switzerland, and the United Kingdom averaging 26% on about $900 
million worth of exports. In combining the depth of cut with the amount 
of trade involved, this was regarded as a reciprocal exchange and per- 
mitted an equally reciprocal exchange to be made in the ASP agreement. 

In this case, subject, of course, to Congressional action, the United 
States agreed to rates averaging 20% on most benzenoid chemicals, 25% for 
certain drugs, and 30% for dyes—all these rates to be applied on the basis 
of export value. In return, the B.E.C., the United Kingdom, and Switzer- 
land made additional reductions which, combined with the first reductions, 
were equal to, and, in some cases, exceeded a full 50% reduction, leaving 
rates of duty on benzenoid chemicals about one-half the proposed U. S. 
rates. 

The United States also stressed the need to include European conces- 
sions on non-tariff barriers in the ASP agreement, since ASP was regarded 
as a non-tariff—or, in European parlance, a para-tariff barrier. This 
point of view was finally accepted by the H.E.C., Switzerland, and the 
United Kingdom, and its reflection in the ASP agreement lends that 
agreement a significance beyond the question of ASP and the domestic 
chemical industry. It was certainly not the first time that countries had 
agreed. to liberalize or eliminate non-tariff barriers, but in the negotiation 
of the ASP agreement there was a special recognition of the need for 
collaborative effort in dealing with such problems. 

As it turned out, the E.E.C. or, more accurately, three of its member 
states, agreed to undertake to remove those elements in their road taxes 
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which discriminate against imports into the B.E.C. of the larger American 
automobiles. The United Kingdom agreed to narrow by about 25% the 
margin of tariff preference accorded to unmanufactured tobacco imported 
from Commonwealth countries. And Switzerland agreed to eliminate © 
a certain prohibition on the importation of canned fruit cortaining corn 
syrup. 

Following the marathon, it was necessary to negotiate the precise text 
of the ASP agreement. Although the two-package approach had been 
worke1l out in substance, little thought had been given to the form of the 
ASP agreement. It thus came as something of a surprise to the others 
when the United States tabled the draft of a physically separat2 agreement. 
The other countries reacted by expressing concern over the need to put 
still another complicated agreement before their Parliaments and, in the 
case of the E.E.C., the Council of Ministers. The United States explained, 
however, that this was the last and necessary step im fulfilling its obliga- 
tion to the Congress. Once again domestic considerations in the United 
States prevailed. 

The ASP agreement is for the most part written as a series of amend- 
ments ż0 the Kennedy Round schedules of the United States, the E.H.C., 
Switzerland, and the United Kingdom. Such amendments are to become 
effective on the date on which the United States notifies the Director 
Genera. of the GATT that the necessary legislation has been enacted. 
However, the agreement provides that such date may not be later than 
January 1, 1969, unless otherwise agreed by all the parties to the agree- 
ment. This date was chosen so as to permit the President, in the words 
of the agreement, ‘‘to use his best efforts to obtain promptly such legis- 
lation,” during both the first and second sessions of the 90th Congress, 
which spans calendar years 1967 and 1968. 


AGREEMENT ON GRAINS 


The fourth multilateral agreement signed by the United States on June 
30, 1967, is entitled ‘‘Memorandum of Agreement on Basic Elements for 
the Negotiation of a World Grains Arrangement.’’ As indicated by its 
title, this agreement laid down those basic elements which, by further 
negotiation, were to be subsequently incorporated in a world grains ar- 
rangement. Even to reach this point required the most arduous and 
protracted negotiations of the Kennedy Round. 

In the GATT ministerial resolution of May, 1963, it was agreed that 
the trade negotiations would provide for acceptable conditions of access 
to world markets for agricultural products. This was a necessary condi- 
tion of U.S. participation in the Kennedy Round for two reasons. First, 
U. S. agricultural exports had become a very significant part of our 
surplus balance of trade and thereby a key element in keeping our deficit 
balance of payments within reasonable bounds. Second, a number of 
farm organizations had succeeded in arousing a special concern in the 
Congress about the common agricultural policy which the B.B.C. was, 
in 1962, beginning to formulate. Thus, access became a fundamental 
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term in the Kennedy Round and one which provoked strong feelings on 
the part of the major participants. 

These considerations applied to grains—both wheat and feed grains (e.g., 
corn, barley, oats)—-and particularly in light of the manner in which 
grains had been treated in the so-called Dillon Round of tariff negotiations 
in 1961-1962. During the Dillon Round, the E.E.C. negotiated a new 
schedule of tariff concessions to replace those of the individual member 
states, as the international counterpart of the establishment of its com- 
mon external tariff. During this negotiation, the B.E.C. unbound and 
left unbound certain articles, giving tariff concessions on other articles by 
way of compensation, in accordance with paragraph 6 of Article XXIV 
of the GATT, 

Some of these unbound articles happened to be agricultural articles in 
which the United States had an important stake as an exporter to the 
E.E.C. At the end of the Dillon Round, it was clear that the B.B.C. 
would not agree to bind the tariff rates on these articles. Indeed, the 
E.E.C. stated quite frankly that it wanted to be free internationally to 
impose such tariffs as it would devise in working out a common agricultural 
policy. At the same time, the United States was unwilling to give up all 
of its rights under the GATT in such articles. 

Accordingly, in March of 1962, the United States and the B.E.C. en- 
tered into two so-called standstill agreements. The first concerned quality 
wheat and the second, corn, sorghum, ordinary wheat, rice, and poultry. 
With some differences, the two agreements maintained the right of the 
United States to try to negotiate a satisfactory binding of whatever new 
rates might be imposed on these articles; failing that, to seek compensatory 
concessions; and, failing that, to make retaliatory withdrawals of tariff 
concessions granted to the H.E.C. There was thus a special reason why 
the United States wanted to negotiate a satisfactory agreement with re- 
spect to grains, 

It is significant that the ministerial resolution of May, 1963, while 
leaving most procedural matters to the Trade Negotiations Committee, by 
its own terms established a Group on Cereals and noted that cereals were 
among the commodities for which general arrangements may be required. 
This was quite logical, since wheat was already the subject of the Inter- 
national Wheat Agreement, one of the few commodity arrangements in 
which the United States has participated. It was therefore taken for 
granted that an attempt would be made in the Kennedy Round to work 
out some amendment of, or successor to, the International Wheat Agree- 
ment. ` 

It should be noted that this was not unforeseen under the GATT. Para- 
graph (h) of Article XX, which lays down certain general exceptions 
to other provisions of the GATT, envisages an inter-governmental com- 
modity agreement which is submitted to the Contracting Parties and not 

8 Agreement with Respect to Quality Wheat with E.E.C., March 7, 1962, 'T.I.A.S., 


No. 5035; and Agreement with Respect to Corn, Sorghum, Ordinary Wheat, Rice and 
Poultry with E.E.C., March 7, 1962, T.LA.S., No. 5034. 
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disapproved by them as so qualifying. In terms of U. S. law, it was 
contemplated that the final agreement would, like other commodity agree- 
ments, be cast in the form of a treaty, as opposed to an executive agree- 
ment, and submitted to the Senate for its advice and consent. 

Frcm the start, the negotiating positions of the United States and the 
E.E.C. were determined by the former’s opposition to, and the latter’s 
creation of, a new form of import restriction for agricultural products. 
The first clear indication of the external elements of the common agri- 
cultural policy came when the E.E.C. issued its regulation on poultry in 
July of 1962. This first established the system of variable levies which, 
with innumerable variations and untold complexities, has been gradually 
extenced to most of the basie foodstuffs consumed in the E.H.C. In 
essence, a variable levy is designed to impose upon an import that amount 
of duty which will make its cost to a wholesaler in the country of im- 
portation the same as the comparable domestic product. Such a system 
effectively eliminates any cost advantage the import might have as a 
result of being produced more efficiently in the country of exportation. 

The imposition of variable levies on U. S. exports of poultry caused such 
exports, which had been growing at a rapid rate, to drop skarply from 
July, 1962, to July, 1968. It was not only because of the loss of this 
trade kut also because of the serious precedent established in this case, that 
in May of 1963 the United States invoked its rights under tke standstill 
agreement. Following fruitless negotiations over a number of months 
with the E.E.C., in December of 1963 the President proclaimed retaliatory 
increases in duties on four products primarily exported from the E.H.C.° 
The failure of the United States to work out any kind of satisfactory 
arrangement with the E.E.C. with respect to the operation of the variable 
levies on imports of poultry gave new urgency to efforts to safeguard U. S. 
exports of grains, which were of far greater size and importance, 

Another event which emphasized the necessity of reaching ar accommo- 
dation with the E.E.C. and alsc provided some hope of doing so, was the 
conclusion in April of 1964 of a bilateral grains agreement with the United 
Kingdom.*® This agreement, which was one of three concluded with the 
United Kingdom’s major cereals suppliers, was negotiated ir. anticipation 
of the establishment of a new dcmestic grains policy. This polisy was de- 
signed to provide a guaranteed return to British farmers based cn a stand- 
ard quantity of production. As production exceeded this stancard quan- 
tity, the farmers would be paid a lower return for each unit of production. 
This was complemented by a minimum import price system, sc as to assure 
that domestic sales would not be undercut by.imports. Under this system, 
the United Kingdom could impose a levy to raise any lower price of an 
imported product to the minimum, and this was provided for in the 
agreement. 

At the same time, the United Kingdom agreed to take effective corrective 
action at the earliest practicable time, if total grains imports fell appre- 

9 Proclamation No. 3564, Dec. 4, 1963 (48 C.F.R. Part 12). For a discussion of the 


‘“ehicken war’? see Herman Walker, 53 A.J.I.L. 671 (1964). 
20 Agreement on Cereals with United Kingdom, April 15, 1964, T.LA.S., No. 5581. 


1968] INTERNATIONAL ECONOMIC RELATIONS 423 


ciably below a prescribed level. It also agreed to review annually with 
its major overseas suppliers the operation of its domestic grains policies 
in light of the objective of sharing its market between domestic producers 
and overseas suppliers in a fair and reasonable way. 

These undertakings made it possible for the United States to waive its 
rights under the GATT for the duration of the agreement and to sign 
the agreement. In the absence of such a waiver, the minimum import 
price system would have been clearly inconsistent with the binding of 
duty-free treatment which the United Kingdom had written into its 
schedule to the GATT. Moreover, these undertakings on the part of the 
United Kingdom encouraged the United States to believe that similar 
undertakings could be negotiated with the B.E.C. in order to maintain 
its access for grains to the H.E.C. 

During 1964 the H.E.C. took an adamant position that it could not nego- 
tiate on any agricultural products until it had made a decision on unified 
grains prices. In December of that year, however, sufficient progress was 
made in deciding the level of grains prices to permit the E.E.C. in May 
of 1965 to participate in an exchange of limited offers on grains by princi- 
pal importing and exporting countries. This marked the opening of the 
agricultural phase of the Kennedy Round. 

In a subsequent series of meetings in June, the United States laid down 
what it regarded as the four basic objectives of an international grains 
arrangement: improved access to world markets for grains exports; 
improved export earnings through remunerative world prices; participa- 
tion by all exporters in managing supplies for commercial markets; and 
participation in food aid by exporters and importers alike. 

Following the return of the E.E.C. to the Kennedy Round in the spring 
of 1966, preliminary negotiations continued but did not become intensive 
until the early months of 1967. From that time on, demands followed 
counter-demands in rapid succession and a resolution was not finally 
reached until the mid-May marathon. In the process, the U. S. negctiating 
position was modified and its four objectives realized in a manner different 
from what had been anticipated. 

With regard to the objective of access, the E.H.C. had long construed 
the U. S. demand as equivalent to a demand for a guaranteed share of the 
E.E.C. market or even a purchase commitment. This, the H.E.C. argued, 
was unacceptable and fundamentally at odds with its common agricultural 
policy. In turn, the position of the E.E.C. on this issue aroused wide- 
spread fears that the E.H.C. had adopted a policy of autarky in agricul- 
ture and that it was just a matter of time before third-country suppliers 
would cease to export to the E.H.C. This fear was reinforced by the 
high support price which had been agreed upon for grains. In fact, 
the U. S. notion of access did not involve a guaranty of importation but 
rather a guaranty of an ability to compete. The United States argued 
that an efficient third-country supplier should at least have a reasonable 
opportunity to maintain its traditional share of the market and to par- 
ticipate in the growth of that market if it was sufficiently compecitive to 
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do so. The United States pointed to the bilateral agreement with the 
United Kingdom as a precedent for achieving this objective. 

In the middle of 1966, the E.E.C. made a proposal in Geneva which sug- 
gested that the E.E.C. had perhaps finally aecepted this idea.. The pro- 
posal involved the so-called self-sufficiency ratio, or a ratio of imports to 
domestice production in order to satisfy anticipated need. In theory, the 
self-sufficiency ratio would permit third-country suppliers to maintain 
their imports of grains at a given percentage of domestic consumption. 
This would permit them to share in the growth of a market like the B.B.C. 
Moreover, any grain domestically produced above the level of self-suf- 
ficiency would not be put into commercial channels. 

Two key problems arose with respect to this proposal. First, what 
would the ratio of self-sufficiency be? The E.H.C. proposed 90%, leaving 
imports only 10%, although in fact they had been filling about 15% of 
the market. The exporting countries therefore said that, while the self- 
sufficiency ratio implicitly accepted the critical principle of access, the 
level was unacceptable and was clearly devised to permit domestic produc- 
tion to grow substantially and to curtail imports below past levels. 

Second, even if the level of self-sufficiency were acceptable, what as- 
surances would there be that excess production would be stored or put 
into food aid? Unless there were some binding and automatic mechanism 
which would take such excess production off the commercial market, the 
proposal would not, as it purported to do, protect third-country suppliers. 
The E.E.C. replied that excess production was unlikely anc that, if it 
should occur, consultations would immediately be held with a view to 
resolving the problem. This was not regarded as adequate by the ex- 
porting countries. 

In the end, it became clear that the E.E.C. was not prepared to accept 
a level of self-sufficiency which safeguarded present and future imports. 
Accordingly, instead of accepting a valueless and potentially injurious pro- 
posal, the United States dropped its demand for an assurance of access. 
As it turned out, and to the surprise of exporters, this disappointed the 
E.E.C., which had by -this time become philosophically attached to the 
self-sufficiency ratio as an integral part of a common agricultural policy 
involving domestic support prices and variable levies at the frontier. 

The second objective of remunerative world prices sprang from a funda- 
mental aspect of world trade in grains. The International Wheat Agree- 
ment provided for a minimum world price of about $1.50 for a basic grade 
of wheat, the current price was about $1.85 and even higher, and there was 
a possibility of a break in that price. Therefore the exporters all had 
an interest in establishing a higher minimum price which would not force 
an increase in the current price but which would avoid a sharp drop to 
$1.50. This interest had become sharpened in recent years, which had 
seen highly competitive trading on the part of exporting countries in a 
search for new markets and greater returns. At the same time, the im- 
porting countries were apprehensive about too high a minimum, especially 
since in certain of those countries increasing consumption of meat was 
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requiring increasing imports of grains and especially feed grains. Under 
such circumstances, an excessive minimum could have an ener 
impact upon the whole economy. 

After „protracted and complex negotiations on this issue, a minimum 
export price of $1.73 was finally agreed upon. A maximum of $2.28 was 

‘also decided upon in order to safeguard the importing countries in time 
of inadequate production due to climatic or other reasons. However, the 
maintenance of sales at or above the minimum was not made mandatory. 
That is, no necessary legal consequence followed if the minimum export 
price was breached. Instead, a series of procedures was devised to ensure 
international attention and possible adjustments in the minimum, or other 
corrective action in such a case. This reflected an inherent ambiguity 
in the position of the exporters who, on the one hand, wish to maintain 
remunerative prices but, on the other hand, do not wish to be unduly 
inhibited in making new sales. 

The third objective was the participation by all exporters in managing 
supplies for commercial markets. This objective was in many respects 
the boldest and the most ambitious because it necessarily involved domestic 
aspects of agricultural policy. The United States took the position that an 
international grains arrangement should not only expand world trade 
but should also assure wheat producers an adequate income by balancing 
production and demand. 

This, of course, would have required all exporters to undertake to im- 
pose restraints upon their production and marketing of grains. Since its 
domestic wheat program already involved restrictions on grain acreage, 
the United States was in a position to undertake such a commitment if 
others were prepared to do the same. The United States emphasized, in 
this regard, that each country would be free to determine for itself the 
particular measures of restraint employed. 

The efforts made to achieve this objective and the ultimate failure to 
do so highlighted once again the difficulties of agricultural negotiations. 
For a number of reasons, including the relative immobility of farmers 
and their considerable political influence, agricultural policy is made up 
of deep-rooted economic and political considerations. An international 
effort to force some modification of such a sensitive policy invariably comes 
up against these considerations. 

The fourth objective—a multilateral food aid program-—-was unprece- 
dented but had certain factors in its favor, not the least of which was a 
humanitarian concern about the lack of foodstuffs in many less-developed 
countries. Nevertheless, it became one of the two or three issues over 
which the Kennedy Round came very close to collapse. 

As the grains negotiations evolved and as the first objective of mainte- 
nance of access was abandoned and the third objective of production con- 
trols fell of its own weight, the United States placed increasing emphasis 
upon a food-aid program for commercial as well as humanitarian reasons. 
As the United States repeatedly emphasized, it was seeking a multilateral 
commitment to a specific food-aid program, not merely an international 
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expression of best endeavor to furnish food aid. Some countries had, on 
occasion, made voluntary contributions of wheat in times of emergency, 
but only the United States had undertaken continuing commitments, 
chiefly in bilateral agreements, to furnish specific quantities of particular 
food grains. 

In the view of the United States, a multilateral food-aid commitment 
in a grains arrangement could indirectly help to achieve such objectives 
as meintenance of access and balance between production and commercial 
demand. In the first place, if an importing country encouraged excessive 
production which would otherwise threaten imports, at least some of the 
excess production would be channeled into food aid and thus help preserve 
the commercial market for imports. In the second place, if an exporting 
country were tempted to invade a market occupied by another exporter, 
it would be less likely to do so if it were under an obligation to divert 
some of its production to food aid. Thus, the United States saw a food-aid 
program as an integral part of a satisfactory grains agreement. 

However, a number of importing countries regarded the food-aid pro- 
gram as simply another budgetary expense which they would have to bear, 
with no immediate commercial returns. The budgetary aspect of food 
aid became a provocative issue and rendered the issue of food aid a 
major political problem for several of the countries participating in the 
negotiation of the grains agreement. The United States continued to 
press, however, on the ground that significant progress in agriculture had 
to be achieved in the Kennedy Round, that a grains agreement was neces- 
sary to achieve this goal, and that a food-aid program was a necessary ele- 
ment of the agreement. This position finally forced a resolution of the 
issue during the mid-May marathon, and the countries concerned agreed 
to a schedule of contributions over a three-year period. 

The agreement consists of only two articles, leaving aside the final pro- 
visions. Article 2 sets out the principal items of a grains arrangement, but 
in an essentially non-legal and descriptive form. These items deal for 
the most part with prices and food aid. Article 1 provides as follows: 


Each signatory to this Agreement agrees to negotiate a world 
grains arrangement, on as wide a basis as possible, in a conference 
promptly called for such purpose, that contains the provisions set 
forth in Article 2, to work diligently for the early conclusion of the 
negotiation, and upon completion of the negotiation to seek accept- 
ance of the arrangement in accordance with its constitutional pro- 
cedures as rapidly as possible. 


During the last month of the negotiations a question arose as to the 
meanirg of the phrase ‘‘agrees to negotiate.” Under one interpretation 
it meant only an agreement to try to negotiate an arrangement. Under 
another interpretation it meant an agreement to agree, in a subsequent 
negotiction, to a fully articulated international arrangement at least 
among the parties to the Kennedy Round agreement. If it had not meant 
the latser, the meaningfulness of the agreement would have been put into 
serious doubt and thereby the ability of the United States and other 
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countries to conclude the Kennedy Round. Finally, a formal under- 
standing was worked out which embodied the second interpretation. 

Insofar as the United States is concerned, the agreement is an executive 
agreement which could be and was signed definitively on June 30, 1967. 
This was because, while it was an agreement to agree upon a subsequent 
arrangement, the undertaking to put that subsequent arrangement into 
force was ‘‘in accordance with its [each country’s] constitutional pro- 
cedures.’ Thus, an executive agreement in the Kennedy Round laid 
the legal basis for the negotiation in Rome six weeks later of the Inter- 
national Grains Arrangement of 1967 as a treaty requiring the advice 
and consent of the Senate. 


AGREEMENT ON ANTIDUMPING MEASURES 


The fifth agreement was the Anti-Luumping Code, an elaboration of 
the provisions of Article VI of the GATT, which authorizes the imposition 
of dumping duties under certain circumstances. The counterpart in 
domestic law is the Antidumping Act, 1921." 

The ministerial resolution of 1963 placed considerable emphasis upon 
the need to attack non-tariff barriers to trade in the Kennedy Round. 
The reference to non-tariff barriers was a very general one and covered 
those barriers which were illegal in the sense that they contravened the 
provisions of the GATT, such as quotas, as well as those which were not 
illegal but nevertheless constituted an unreasonable restriction on trade. 

The definitional problem inherent in the subject of non-tariff barriers 
has always made it especially difficult for countries to agree on any 
general or systematic approach to the problem. Unlike tariffs, non-tariff 
barriers do not lend themselves to simple negotiating rules. Each country 
will proclaim the necessity to do something about non-tariff barriers, 
usually those of some other country. At the same time their negotiating 
zeal often wanes, once specific barriers are named. It may be agreed, in 
the abstract, that health and sanitary regulations, for example, can un- 
reasonably impede trade, but hardly any country would admit that its 
regulations have ever had that consequence. 

At the beginning of the negotiations it was decided to avoid the defini- 
tional problem; instead, six broad catagories were enumerated in which 
non-tariff barriers might fall. The varticipating countries were then 
asked to identify those non-tariff barriers which they felt qualified as 
subjects for international negotiations. One of the barriers which was 
frequently mentioned was the U. S. antidumping law. 

Aside from the Canadian antidumping law, which antedated and to 
some extent influenced our law, only the U. S. Antidumping Act has been 
actively administered for a number of years. While dumping duties have 
been imposed in relatively few cases, the activities of the Department of 
the Treasury, and especially the withholding of appraisement as a pro- 

11 The Antidumping Act, 1921, is codified in Secs. 160-171 of Title 19 of the U. 8. 


Code. For a discussion of the Act, see article by James Pomeroy Hendrick in 58 
AJL, 914 (1964). 
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visional remedy, have aroused considerable interest in, and criticism of, 
the Antidumping Act. Because of the feelings of the E.E.C. and the 
United Kingdom, in particular, on this subject, it was agreed that a Group 
on Antidumping Policies would be formed. This group consisted chiefly 
of Canada, the H.H.C., Japan, the Scandinavian countries, Switzerland, 
the United Kingdom, and the United States. The early meetings of this 
Group were used as an opportunity for the most part to eriticize pro- 
visions of the Antidumping Act and its administration. 

Briefly, our Antidumping Act provides that, upon complaint, the 
Department of the Treasury shall make an investigation to determine 
whether an imported article is being sold in this country at less than fair 
value, that is, at a price below the price for the like article in the country 
of exportation. If, during its investigation, the Department suspects or 
has reason to believe that the article is being sold at less than fair value, 
it shall withhold appraisement of the article. This means that while the 
article can be entered and sold to a wholesaler, for example, the final de- 
termination of the duties to be paid is suspended. Accordingly, if the 
importer chooses to enter the article, he is taking a risk of having to pay 
considerably more duties than he normally would, thus taking a loss on 
the transaction. If the Department of the Treasury makes a final deter- 
mination that sales at less than fair value are taking place, it refers the 
matter to the Tariff Commission. 

The Tariff Commission then has three months in which to determine 
whether, ‘‘by reason of” the dumped imports, a domestic industry is be- 
ing injured or threatened with injury. In doing so, the Tariff Com- 
mission must, working with an abstract law and without statutory guide- 
lines, resolve such difficult problems as the nature of the causal relationship 
between the dumped imports and the alleged injury, the extent of the 
injury and the criteria thereof, and the definition of the domestic industry, 
including the range of domestic products which may properly be regarded 
as in some way competing with the imported article, and the propriety of 
geographic segmentation—that is, considering injury with respect to only 
a part of the entire domestic industry involved. Under such circumstances, 
it is perhaps understandable that the decisions of the Tariff Commission 
in this field have varied considerably and, taken together, do not reflect 
a consistent development of those notions, 

Under the Antidumping Act, if the Tariff Commission, by a majority or 
evenly-decided vote, determines that the dumped imports arə causing or 
threatening injury to a domestic industry, it so reports to the Depart- 
ment of the Treasury. In that event, the Department must, as a matter of 
law, impose a dumping duty in an amount which offsets the difference 
between the price in the country of exportation and the dumped price 
in the United States. The Antidumping Act does not lay down any pro- 
cedures for rescinding such a dumping duty. 

When the GATT was negotiated in 1947, Article VI was written largely 
to reflect U. S. law in terms of its substantive standards. Because these 
standards are no more specific than those in the Antidumping Act, the 
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United States has not been charged with acting in a manner inconsistent 
with Article VI. At the same time, the United States has had little 
occasion to criticize the administration of foreign antidumping laws, be- 
eause until recently such laws have either not existed or else have been 
applied infrequently. The notable exception is Canada, whose antidump- 
ing law contairs no injury requirement. While this is rendered not in- 
consistent with Article VI by the Protocol of Provisional Application, it 
has at times bean a serious trade barrier for U. 8. exports. 

When other countries began iaking the United States to task in the 
Kennedy Round, they did so not so much with reference to Article VI 
as to their notions of fair play in international commerce. Initially, 
they made most of the withholding of appraisement in the early stages 
of a proceeding. They argued that such an action in most cases sharply 
reduces or even eliminates the trade in the article in question because 
the importer, who is not in a position to know if the article is being 
dumped and much less if a domestic industry is being injured, does not 
want to risk having to pay dumping duties. This, they further argued, 
is unfair because appraisement is withheld only insofar as ‘‘dumping”’ 
is suspected and without any regard to the question of injury. Their 
concern with 2 provisional remedy, as opposed to the imposition of the 
dumping duties themselves, is explained by the fact that, of the complaints 
investigated by the Department of the Treasury, about one half led to 
the withholding of appraisement but only one tenth to the imposition of 
antidumping duties. 

In commenting on other countries’ antidumping laws, the United States 
emphasized the absence of open procedures which are characteristic of 
the administration of our Antidumping Act. Through a variety of means, 
both statutory and regulatory, the exporter is given ample opportunity to 
inform and defend himself when a complaint is brought. In particular, 
he is entitled to have access to the allegations made by the complainant, 
to review pertinent documentary material, except business confidential 
information, and to know the reason for the decision. While other gov- 
ernments may, in a given case, treat an exporter against whom a complaint 
has been brought in much the same manner, they are not required to do so. 
Accordingly, they have considerable discretion in the manner in which 
they conduct an investigation and are free to proceed against the exporter 
in an ex parte fashion if they wish. 

It should be noted that most of the major trading countries have adopted 
antidumping laws only within the last 10 years. Moreover, they have 
been applied in a relatively modest number of cases. However, given the 
predilection in such countries for the disposition of antidumping com- 
plaints unencumbered by public proceedings, the United States concluded 
that the Kennedy Round was the most appropriate time to try to change 
their ways in a multilateral code for the benefit of U. S. exporters. To 
wait until there had been more antidumping investigations would only 
make it more difficult to modify increasingly entrenched modes of bureau- 
cratic behavior. 
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The United States was also concerned about the substantive standards 
used by other countries in imposing antidumping duties. It felt that, if 
tariffs were substantially reduced in the Kennedy Round, countries might 
well be tempted to invoke antidumping laws to protect querulous domestic 
industries. Moreover, the H.E.C. was itself in the process of considering 
an antidumping regulation which would supplant national legislation 
in the member states. Accordingly, the United States concluded that 
the negotiation of an antidumping code might permit the views of the 
major exporting countries to have a significant impact upon the substance 
of the E.E.C. regulation. j 

Thus, beginning in the fall of 1966, the participating countries, some- 
what to their surprise, found a common interest, springing from diverse 
motivations, in trying to negotiate a code. In this negotiation perhaps 
three factors were dominant. First, it was agreed that the code would 
constitute an elaboration, and not an amendment, of Article VI. Thus, 
the fundamental notion of dumping duties being predicated ipon a deter- 
mination of both less than fair value sales and injury was preserved. It 
is fair to say that there was no strong disposition in the group to depart 
from this basic principle. Nevertheless, an amendatory negotiation could 
well have invited protectionist proposals. 

Second, the United States took a firm position that it would not agree 
to any obligation which it could not discharge consistent with the existing 
provisions of the Antidumping Act. In recent years, a number of Senators 
and Congressmen and a variety of domestic industries have expressed 
concern over the dumping of foreign goods. Some of these have taken 
advantage of a prevalent, though erroneous, feeling that to dump, że., 
to sell at less than fair value, is itself evil and doubly evil if it causes 
injury to a domestic industry. They have also attracted the support 
of those who feel that other statutory remedies against increased imports 
are either ineffectual or unavailable. As a result, in the last several 
Congresses numerous bills have been introduced which would render 
the Antidumping Act a highly protectionist piece of legislation. 

This led to the conclusion that a bill to amend the Antidumping Act 
in order to permit the United States to comply with an international code 
might have an uncertain fate. Accordingly, it was decided that any elabo- 
ration of Article VI would have to be consistent with the provisions and 
purposes of the Act. At the same time, it was recognized that the Act 
leaves a great number of questions unanswered and allows a great deal 
of diseretion to the administering agencies. This would make it possible 
for the United States to negotiate an executive agreement which would, 
in the light of past practices and present regulations under the Act, elabo- 
rate Article VI while not changing the fundamental provisions and pur- 
poses of the Act. 

Third, in contradistinction to the United States, Canada anc the E.B.O., 
in particular, would have to present any code to their Parliament and 
Council of Ministers, respectively. This, it was made clear, would - not 
be a perfunctory procedure but would involve important domestic political 
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considerations. In the case of Canada, the adoption of an injury standard 
alone would be a bold and controversial step. For the E.E.C., the code 
would, for all practical purposes, be its internal regulation and this meant 
that the special concerns of six member states had to be kept in mind. 

As finally negotiated, the Code represents a significant step towards 
the harmonization of practices in this potentially troublesome area. The 
Code consists essentially of five parts: the determination of dumping, the 
determination of material injury, investigation and administration pro- 
cedures, antidumping duties and provisional measures, and antidumping 
action on behalf of a third country. 

Section A, which consists solely of Article 2, establishes the various 
permissible points of reference for determining whether an import is being 
dumped. In the usual case, the export price of the allegedly dumped 
product is to be compared with the price of the like product in the country 
of exportation. If there are no sales of the like product in the ordinary 
course of trade in the country of exportation or if they are unreliable as 
an indication of price, the comparison may be made with a comparable 
price of the like product when exported to a third country. Finally, if 
there is no export price or where it eppears to be unreliable because of 
association between the exporter and the importer, the export price may 
be constructed on the basis of the price at which the imported product is 
first resold to an independent buyer or, if the product is not resold to an 
independent buyer, or not resold in the condition as imported, on such 
reasonable basis as the authorities may determine. 

Section B relates to the determination of material injury and brings 
to light a number of the complex judgments involved in this determina- 
tion. It thus affirms what is the most responsible and at the same time 
most difficult approach to the question, that is, an empirical determination 
made on a case-by-case basis, without reference to any arbitrary standard 
of injury, such as the ratio of imports to consumption. 

The basic principle established by Article 3 is that a determination of 
injury shall be made only when the authorities are satisfied that the 
dumped imports are demonstrably the principal cause of material injury 
to a domestic industry. The Code goes on to make it clear that this 
question shall be considered in a dynamic economic context. By the 
order of the provisions, the agreement suggests that the first subsidiary 
question to be considered is whether a domestic industry is suffering ma- 
terial injury. It provides that the evaluation of injury shall be based on 
an examination of all factors having a bearing on the state of the industry 
in question, such as market share, profits, prices, employment, utilization of 
capacity, productivity, and other named factors. This listing indicates 
that material injury is a relative notion and that the economic condition 
which existed immediately before the imports were dumped has a direct 
bearing on the question. 

The second subsidiary question is whether the dumped imports have 
been the principal cause of the material injury. In this regard, the 
Code provides that all other factors which, individually or in combination, 
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may be adversely affecting the industry shall be examined. Explicitly 
listed as examples are the volume and prices of undumped imports of the 
product in question, competition between the domestic producers them- 
selves, and contraction in demand due to substitution of other products. 

With respect to the definition of industry, Article 4 provides that it 
shall be interpreted as referring to the domestic producers as a whole of 
the like products or to those of them whose collective output of the products 
constitutes a major proportion of the total domestic production of those 
products, with two exceptions. The second and more significant exception 
states that, in exceptional circumstances, a country may, for the produc- 
tion in question, be divided into two or more competitive markets and the 
producers within each market may be regarded as a separate industry in 
one of two cases: first, if because of transport costs the producers are iso- 
lated in a given area, or, second, if there exist special regional marketing 
conditions which result in the same degree of isolation from the rest of 
the industry. In either case, however, injury may be found only if there 
is injury to all or almost all of the total production of the product in the 
market as defined. 

Section C concerns investigation and administration procedures. Article 
5 has been cited by some as requiring the simultaneous consideration of 
dumping and injury, which the Antidumping Act does not permit.’ It 
is true that, during the negotiations, the other countries pressed the 
United States on this question. They succeeded, however, only in ob- 
taining a hortatory statement which the United States made very clear it 
did not have to, and would not, apply. 

In other respects Article 5 is consistent with the Antidumping Act. 
First, it requires that investigations shall normally be initiated upon a 
request on behalf of the industry affected, supported by evidence both 
of dumping and injury. The regulations of the Department of the Trea- 
sury presently require a dumping complaint to contain data relevant to 
the question of injury, in order to screen frivolous complaints. The new 
regulations will explicitly require information concerning possible injury 
which is available to the complainant. 

Second, Article 5 provides that the evidence of both dumping and 
injury shall be considered simultaneously in the decision whether or not 
to initiate an investigation and thereafter, during the course of the in- 
vestigation, starting on a date not later than the earliest date on which 
provisional measures may be applied. The first requirement of simultane- 
ous consideration will be satisfied when the Department of the Treasury 
reviews the sufficiency of the information in the complaint concerning 
possible injury in order to be certain that the complaint is not frivolous. 
The second requirement will be satisfied by simultaneously withholding 
appraisement and making a determination of dumping, thereby calling for 
an investigation by the Tariff Commission into the question of injury. 


12 Senator Hartke has charged that the Code is inconsistent with the Act and can 
be implemented only if the Act is amended. See pp. 819571-10573, Cong. Rec., Aug. 
2, 1967. Senator Javits has replied, taking the contrary view. See pp. 812105-12109, 
Cong. Rec, Aug. 23, 1967. 
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But until appraisement is withheld, there will be no investigation into the 
question of injury, thus abiding by the consecutivity of investigations re- 
quired by the Antidumping Act. It should be noted that while the 
Tariff Commission is conducting its investigation the Department of the 
Treasury will review its determination of dumping. If it should rescind 
that determination, then the complaint would become moot. 

Article 6 concerns evidence and consists of a series of provisions safe- 
guarding the rights of the exporter against whom a complaint is brought. 
They include his right to be notified of the initiation of an investigation, 
to present evidence, to see all non-confidential information relevant to 
the presentation of his case, to have a full opportunity for the defense 
of his interests, including the right to meet parties with adverse inter- 
ests, and to be notified of the imposition or non-imposition of dumping 
duties, as well as the reason for the decision and the criteria applied. 
This series of obligations is one of the most significant achievements of 
the Code and reflects a basic change in the attitude of European countries 
in the handling of a dumping complaint. 

Section D deals with provisional measures and dumping duties. Article 
8 relates to the imposition and collection of dumping duties. It provides 
that the amount of the dumping duty must not exceed the margin of 
dumping and that the duty shall be imposed on a non-discriminatory 
basis on imports of the product from all sources found to be dumped and 
causing injury. It also states that where injury is determined on a 
geographically segmented basis, dumping duties are to be collected only 
on imports into the injured segment of the importing country. Since this 
would have created constitutional problems for the United States, an 
exception was agreed to. This provides that, if the exporter is given the 
opportunity to revise his prices for the area concerned or to cease exporting 
thereto and refuses, then dumping duzies may be collected on all imports 
into the country. If he consents, then the case is closed without collection 
of dumping duties. 

Article 9 provides that dumping duties are to remain in force only so 
long as necessary to counteract injurious dumping, and establishes pro- 
cedures for the review of dumping actions. Article 10 lays down the 
basic rule that provisional measures may be taken only when there is 
evidence of both dumping and injury. For the United States, the evi- 
denee of injury contained in the origmal complaint and found to be suffi- 
cient to warrant an investigation will similarly be deemed sufficient for 
the purpose of withholding of appraisement. This article expressly pro- 
vides that the withholding of appraisement is an appropriate provisional 
measure and limits the duration of withholding to three months, or to six 
months, if both the exporter and importer request such a longer period 
and the authorities so decide. 

Section E concerns the situation where country A is dumping in country 
B and by such dumping is causing injury to an industry in country C 

13 Par. 6, Sec. 9, of Art. I of the Constitution: ‘‘No Preference shall be given by 


any Regulation of Commerce or Revenue to the Ports of one State over those of an- 
other.’? 
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expcrting to country B. Article 12 permits an application for antidump- 
ing action to be made by country C to country B. The decision whether 
or not to proceed rests with country B. If it decides that it is prepared to 
take action, it must seek approval for such action from the Contracting 
Parties to the GATT. This article is substantially the same as the present 
provision in Article VI of the GATT. It should be noted that the Anti- 
dumping Act does not authorize the imposition of dumping duties in such 
a case. 

Of the final provisions, Article 17 is noteworthy because it envisages the 
creation of a GATT Committee on Anti-Dumping Practices and an annual 
review by the Committee of the administration of national antidumping 
laws as it might affect the operation of the Code or the furtherance of its 
objectives. This article holds out the hope of a development of case law 
under the Code which could, over time, render the Code an effective tool 
in the harmonization of antidumping practices and thereby a valuable 
precedent for the similar treatment of other significant non-tariff barriers. 


NOTES AND COMMENTS 


INSTITUT DE DROIT INTERNATIONAL: SESSION OF NICE, 1967 


The fifty-third session of the Institut de Droit International, originally 
scheduled to meet in Athens under the presidency of Judge Jean Spiro- 
poulos, met instead at Nice, September 7-16, 1967, with Haroldo Valladão, 
First Vice President of the Institut, in the chair. The session was well 
attended and included, among the eighty-five participants, the Honorary 
President, Charles De Visscher, eight judges of the International Court 
of Justice and eighteen members or former members of the International 
Law Commission.* 

Charles Chaumont (France), Torsten Gihl (Sweden), Julius Stone 
(Australia), Grigory Tunkin (U.S.8.R.), Paul De Visscher (Belgium), 
Ben Wortley (U.K), and Quincey Wright (U.S.A.) were elected titular 
members. Of twenty candidates, sixteen were elected Associates: Giorgio 
Cansacchi (Italy), Juan Manuel Castro Rial (Spain), René-Jean Dupuy 
(France), Abdullah El-Erian (U.A.R.), Ph. Francescakis (Greece), R. H. 
Graveson (U.K.), Edward McWhinney (Canada), D. P. O’Connell (Aus- 
tralia), H. F. van Panhuys (Netherlands), Sture Petrén (Sweden), Jean 
Salmon (Belgium), Dietrich Schindler (Switzerland), Fritz Schwind 
(Austria), Finn Seyersted (Norway), Kotaro Tanaka (Japan), Endre 
Ustor (Hungary). 

Limited by its Statute to sixty Members and seventy-two Associates 
chosen. by the Institut from among men of various nations who have made 
distinguished contributions either to the theory or the practice of inter- 
national law, the Institut is at present composed of an Honorary Presi- 
dent, three Honorary Members, fifty-eight Members, and sixty Associates, 
the total membership coming from forty countries. 

Following the recent practice of ripening projects for future sessions, 
eleven, of the fourteen Commissions of the Institut held meetings in Nice. 
In a dozen plenary meetings, three reports were discussed: Termination 
of Collective Treaties (Shabtai Rosenne, Rapporteur); Testamentary 
Succession in Private International Law (Riccardo Monaco, Rapporteur) ; 
and The Legal Conditions of Capital Investment in Countries in Course 
of Development and Agreements Relating Thereto (Ben Wortley, Rap- 
porteur). After critical discussion, the Institut felt unable to take 
action on the last-mentioned report and called for further development 
of the topic at a future session. Resolutions were adopted on Termination 
of Treaties and Testamentary Succession in Private International Law, 
English translations of which are appended hereto. 

A problem of some importance to the future activities of the Institut 
de Droit International emerged in sharp focus for the first time during its 


10f the United States group, Judge Philip ©. Jessup, Elliott Cheatham, Oscar 
Schachter, Quincy Wright and Herbert W. Briggs attended. 
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consideration of the Termination of Treaties, namely, the r2lationship of 
the Institut to the drafts of the International Law Commission. At 
the Brussels session of the Institut in 1968, proposals of the Institut’s 
11th Commission on the Modification and Termination of Collective Treaties 
were found to be ill-adapted for action by the Institut, largely because 
they took madequate account of the contemporary work of the Interna- 
tional Law Commission on the Law of Treaties.” 

The Institut’s reconstituted 11th Commission, supplemented by some 
members of the International Law Commission, re-examined the problem 
in 1965, 1966, and 1967, on the basis of reports prepared with admirable 
skill and perceptiveness by Ambassador Shabtai Rosenne, Rapporteur of 
the llth Commission. The Institut’s 11th Commission decided that it 
was out of the question to present to the Institut a detailed critique of 
the International Law Commission’s draft articles on the termination of 
treaties, if only for lack of time. The International Law Commission had 
devoted more than one thousand hours in formal session to the preparation 
of its draft on the Law of Treaties, including several hundred hours on 
the termination of treaties and its consequences. The Institut would dis- 
pose, at most, of twenty hours for this purpose. For the same reason, it 
was impossible and undesirable for the Institut to formulate its own sub- 
stitute draft on the topic. Under the able leadership of Ambassador 
Rosenne, the Institut’s 11th Commission therefore selected certain im- 
portant general principles underlying the International Law Commis- 
sion’s draft as worthy of support in a formal resolution of the Institut. 

Some members of the Institut exhibited a curious reluctance, bordering at 
times on jealousy and ignorance of the work of the International Law Com- 
mission, to endorse work which the Institut had not itself drafted. This 
attitude was revealed in proposals to avoid any reference to the Inter- 
national Law Commission by name, or any quotations from its drafting, 
in the Institut resolution, and in statements that the work of the Inter- 
national Law Commission was political, whereas the Institut worked sci- 
entifically. (This latter argument assumes that the Institut is devoid 
of polities, and overlooks the fact that the most influential members of 
the International Law Commission were also members of the Institut.) 

The resulting resolution of the Institut is a face-saving compromise 
which falls short of possibilities but has at least the merit of implicitly 
endorsing, in paragraph 1 of Part I, proposals found in Articles 39, 62 
and 68% of the International Law Commission’s 1966 Draft Articles on 
the Law of Treaties surrounding unilateral claims to denounce treaties 
with the safeguards of a formal motivated notice, a delay, and obligations 
of peaceful settlement; and, in paragraph 2, of endorsing implicitly the 
provision of Article 40 of the International Law Commissicn’s draft + 
designed to safeguard the continued effectiveness of customary rules of 

2See 50 Annuaire de l'Institut de Droit International, Session de Bruxelles 270 ff. 


(1963, Tome IT). 8See 61 A.J.I.L. 387 f., 438 ff. (1967). 
4 Ibid. 388. 
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international law incorporated in treaties to which some states are not 
parties or cease to be parties. 

The general problem of the relation of the future work of the Institut 
de Drott International, with its proud and formerly unique tradition, to 
drafts prepared by official organs like the International Law Commission, 
the United Nations Commission on International Trade Law (UNCITRAL), 
and the Hague Conferences on Private International Law, will be the sub- 
ject of study and discussion at the next session of the Institut, which will 
meet in 1969 under the presidency of Judge Sir Gerald Fitzmaurice. 

At Nice the Institut decided to abolish its 8th Commission on Diplomatic 
Protection of Companies in International Law because its work was ‘‘tem- 
porarily paralyzed” by the pending Barcelona Traction Company Case 
before the International Court of Justice, and to establish new Commis- 
sions on the following topics: 


8th Commission: The Principle of Non-Intervention in Civil Wars. 

10th Commission: Problems Which Might Arise from the Creation of 
Regional International Courts of Justice of General Jurisdiction. 

llth Commission: The Problem of the So-Called Intertemporal Law in 
the International Order. 

12th Commission: Study of the Most Appropriate International Mea- 
sures for Preventing the Pollution of Maritime Waters (des milieus 
maritimes). 

14th Commission: The Application of Rules of General International 
Law of Treaties to Agreements Concluded by International Or- 
ganizations. 

15th Commission: Security for Costs (cautionnement) in Private Inter- 
national Law. 

16th Commission: Conflict of Laws in Relation to the Right to Work 
(en matière de droit du travail). 

Hersert W. Briaes 


ANNEX 
RESOLUTIONS ADOPTED BY THE INSTITUTE AT THE SESSION AT NICE 
(SEPTEMBER 7-16, 1967) 
I. Termination of treaties 


(Eleventh Commission) 


Convinced of the importance of the codification and the progressive de- 
velopment of the law of treaties for the security of international legal 
relationships, indispensable for the maintenance of peace and co-operation 
among States; 

Recognizing the value of the work accomplished by the International 
Law Commission on the law of treaties; 

Noting that the General Assembly of the United Nations, in its resolu- 
tion 2166 (XXI), adopted on 5 December 1966, has decided to convene a 
conference of plenipotentiaries to consider the law of treaties and to 
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embody the results of its work in an international convention and such other 
instruments as it deems appropriate, taking as the basic proposal the draft 
articles submitted by the International Law Commission ; 

Having examined certain aspects of the general problem of the termina- 
tion of treaties ; 


I 
The Institute of International Law expresses its desire 


1. That there should be included in an appropriate form in the codi- 
fication of the law of treaties the obligation for a party claiming that 
a treaty has terminated, or intending to terminate it or withdraw from 
it, to notify, in accordance with the prescribed forms, the other parties 
of its position and the grounds therefor; in the event of disagreement. 
between the parties they should have recourse to the methods for the 
pacific settlement of disputes ; 

2. That the codification should reaffirm the principle according to 
which, when an obligation embodied in a treaty is binding also by virtue 
of another rule of international law, the fact that a State has not become 
a party to that treaty, that the treaty has lawfully terminated or that a 
party has lawfully withdrawn from that treaty does not as such affect 
the existence of that obligation. 


I 


Having regard to the difficulties which can arise when a treaty contains 
no provisions regarding its termination or does not provide that a party 
may denounce it or withdraw from it, 

The Institute recommends that whenever States parties to a treaty intend 
to admit the possibility of denunciation or withdrawal, a provision regulat- 
ing that right and laying down the conditions for its exercise should be 
included in the treaty or set forth in some other appropriate form. 

(14th September 1967) 


II. Testamentary succession in private international law 
(Tenth Commission) 


The Institute of International Law, 

Considering that testamentary succession is subject to the law governing 
succession in general (law of succession), but that it has not seemed pos- 
sible, in the present climate of opinion, to propose a uniform solution for 
the determination of the said law; 

Having in mind the rules formulated by the Hague Convention of 5th 
October, 1961, on the Conflicts of Laws relating to the Form of Testa- 
mentary Dispositions which has already come into operation and has 
served as a model for several national legislative measures; 

Considering that it seems useful to propose solutions to certain problems 
peculiar to testamentary succession, without prejudice to the determination 
of the law of succession, so as to achieve a relative unity in this field; 
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Recommends the application of the following solutions in matters of 
testamentary succession: 


1. That testamentary capacity should be recognized when it exists 
under the personal law of the testator at the time of making the testa- 
mentary dispositions; 

2. That the essential validity and the effects of testamentary disposi- 
tions should be governed by the law of succession, subject to the power 
of the testator to choose between the law of his nationality and that of his 
domicile ; 

3. That the will should be considered valid as regards form if its 
form complies with the internal law: 

a) of the place where the testator made it, or 

b) of the nationality, domicile or habitual residence of the testator, 

either at the time when he made the disposition, or at the time 
of his death, or 

c) so far as immovables are concerned, of the place where they are 

situated ; 

4. That the solutions contained in the preceding paragraph should 
apply also to the formal validity of the revocation of a will by testa- 
mentary disposition ; 

5. That the powers of a testamentary executor nominated by the 
testator should be governed by the law of succession, subject to any 
provisions of the law of the place where the will is administered ; 

6. That the powers of an administrator of the testamentary succession 
appointed by the court should be governed by the law of the court which 
appointed him; 

7. That the methods of administration of a will should be governed 
by the law of the place of its administration. 

(15th September 1967) 


A SPECIAL CHAMBER OF THE INTERNATIONAL COURT OF JUSTICE— 

AN ALTERNATIVE TO AD HOC ARBITRATION 
Litigation of contentious cases before the International Court of Justice 
has in some instances been a lengthy and comparatively expensive pro- 
cedure. However, it is not necessarily the Court or its procedure that 
produces this situation, because governments parties to litigation sometimes 
feel it is important to retain a number of advocates to plead, and they 
agree on comparatively long periods for the preparation of written plead- 
ings. Comparing this procedure with ad hoc arbitration before a referee 
and two arbitrators, the latter looks comparatively swift and inexpensive. 
However, there are as yet unused possibilities for the International Court 
to adjudicate cases on a basis comparable in time and expense to ad hoc 
arbitration. The use of the Court for what might be less important. cases 

would also contribute to its institutional development. 
In some controversies which the parties agree to settle by judicial means 
it would be possible to reduce the time involved and the element of ex- 
pense by agreement to have recourse to a Chamber of the Court for dealing 


440 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 


with that particular case. Article 26 (2) of the Court’s Statute provides 
that the Court may at any time form a chamber for dealing with the par- 
ticular case and that the number of judges who constitute such a chamber 
shall be determined by the Court with the approval of the parties. 

The parties in litigation before the Court have never thus far invoked 
the procedure of a chamber for a particular case mentioned above nor 
of the standing Chamber for Summary Procedure elected each year and 
provided for in Article 29. 

The Permanent Court of International Justice had a standing Chamber 
for Summary Procedure that was used only in 1924 and 1925 in a case 
involving Interpretation of the Treaty of Newilly 

However, it is the special chamber of the International Court with 
which we are here concerned. Probably this lack of use hag existed because 
governments parties do not want to ‘‘buy a pig in a poke,’’ and would 
rather have the entire bench than a chamber, which is elected by the 
Court by secret ballot and by an absolute majority of votes, as provided by 
Article 24 (2) of the Rules of the Court. This is a very valid-practical 
objection. 

However, if one looks at the history of the Court and the tradition of 
consulting the parties on matters of procedure, and also at the precise 
language of Article 26 (2) referring to ‘‘the approval of the parties,’’ 
it seems possible either for the parties themselves to suggest in advance 
a chamber of one, three or five judges, so that they would be entirely 
satisfied with the tribunal; or alternatively, it would be possible to ask 
for a panel under Article 24 (2) of the Rules, and then reject it if the 
membership presented any serious objection to either party. Such re- 
jection would involve a certain loss of face all around and probably would 
not be an institutionally desirable precedent. 

It might be possible, applying the national judge principle in the 
constitution of the panel, to end up with a tribunal more closely resembling 
an arbitral tribunal with an International Court judge or judges as 
referees and a national judge of each party. The Court’s Statute pro- 
vides (Article 31 (4)) that the provisions for national judges apply to 
chambers. This article further provides: 


.. . In such cases, the President shall request one or, if necessary, 
two of the members of the Court forming the Chamber to give place 
to the members of the Court of the nationality of the parties con- 
cerned, and, failing such, or if they are unable to be present, to the 
judges specially chosen by the parties. 


This apparently provides for ad hoc national judges. The parties might, 
if they so desired, end up with a tribunal in which each side had one of its 
own judges and the referee or referees judges of the Court. 

The use of a chamber either with or without ad hoc judges has one 
important distinction from the situation where, under arbitral agreements, 
the President of the Court is asked to pick a referee. In that situation 


1 Discussed in Hudson, The Permanent Court of International Justice 1920-1942, Sec. 
392 (1943). 
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the President’s action is a non-judicial act vis-d-vis the Court, and the 
award has no relation to the Court. In contrast a decision of a chamber 
of the Court, pursuant to Article 27 of the Court’s Statute, ‘‘shall be 
considered as rendered by the Court.’’ 

Among the practical advantages of an acceptable panel of ona to three 
judges would be that it could be asked to convene outside The Hague at 
some place more convenient to the parties and their witnesses. The Court 
is the only United Nations body whose permanent seat is established. 
Article 22 of the Statute provides that it shall be at The Hague. How- 
ever, the Statute provides that the Court itself or its chambers may sit 
elsewhere, but this has never occurred. This would reduce an element of 
expense. Another reduced element of expense would be that the tribunal 
would not be paid by the parties. The pleadings under the rules for 
chambers could be less cumbersome, and the parties could agree with 
the chamber on time limits for the trial. 

Advantages of the chamber in less important cases would be the exercise 
of the judicial function of the Court, the development of precedents for 
a chamber sitting near the area of a dispute and the development of less 
expensive methods for judicial settlement by the Court. 

James N. HYDE 


PROCEEDINGS AGAINST GREECE UNDER THE EUROPEAN CONVENTION OF 
HUMAN RIGHTS 


On September 20, 1967, the Governments of Denmark, Norway and 
Sweden instituted an action against Greece before the European Commis- 
sion of Human Rights. The Netherlands took the same step on Septem- 
ber 27, 1967.2 These proceedings were brought in response to a resolu- 
tion adopted on June 23, 1967, by the Standing Committee of the Con- 
sultative Assembly of the Council of Europe which, on behalf of the As- 
sembly, expressed ‘‘the wish that the Governments of the Ccutracting 
Parties to the European Convention on Human Rights refer the Greek 
case, either separately or jointly, to the European Commission of Human 
Rights in accordance with Article 24* of the Convention.” 4 


1 Council of Europe, Directorate of Information, Doe. C(67) 33 (20.9.67). 

2 Council of Europe, Directorate of Information, Doe. C(67) 36 (27.9.67). In 
letters addressed to the Secretary General of the Council of Europe, dated Sept. 27, 
1967, and Oct. 3, 1967, respectively, the Governments of Belgium and Luxembourg 
associated themselves, without formally becoming a party, with the proceedings insti- 
tuted against Greece by Denmark, Norway, Sweden and The Netherlands. Council 
of Europe, Directorate of Information, Doc. C(67) 38 (29.9.67); Doe. C(67) 39 
(3.10.67). 

3For text of Convention, see 45 A.J.I.L. Supp. 24 (1951). Art. 24 provides: 
tt Any High Contracting Party may refer to the Commission, through the Secretary- 
General of the Council of Europe, any alleged breach of the provisions of the Conven- 
tion by another High Contracting Party.’’ Art. 24 was invoked in this esse because 
Greece, unlike the majority of states adhering to the Convention, has not recognized 
the jurisdiction of the Commission to receive private petitions. 

4The text of this resolution is reproduced in Council of Europe, Directorate of In- 
formation, Doe. B(67) 37 (26.6.67). 
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In substantially identical complaints the four applicant governments 
charge that the Greek Government violated the Convention by promulgating 
the Royal Decree of April 21, 1967, which declared a state of emergency 
and suspended various provisions of the Greek Constitution. Specifically, 
they allege that the Royal Decree is incompatible with the following 
articles of the Convention: Article 5 (freedom from arbitrary arrest and 
detention), Article 6 (right to a fair trial), Article 8 (freedom from inter- 
ference with a person’s: private and family life, his home and correspond- 
ence), Article 9 (freedom of thought, conscience and religion), Article 10 
(freedom of expression), Article 11 (right of peaceful assembly and asso- 
ciation), Article 13 (right to an effective domestic remedy to enforce the 
rights guaranteed in the Convention), and Article 14 (right to the enjoy- 
ment of the freedoms guaranteed in the Convention without discrimination 
on any ground such as, inter alia, political opinions). The Applicants 
also contend that the Greek Government improperly invoked Article 15 
of the Convention which permits a contracting state, under certain circum- 
stances, to derogate from the obligations it has assumed by adhering to 
the Convention. 


Issues relating to the Admissibility of the Complaint 


The instant case has been referred to the European Commission of 
Human Rights under Article 24, which provides that ‘‘any High Contract- 
ing Party may refer to the Commission ... any alleged breach of the 
provisions of the Convention by another High Contracting Party.’’ The 
admissibility of an action instituted under this provision does not depend 
upon a showing by the applicant states that they have a special interest 
in the proceedings. This point has been unequivocally settled by the 
following holding of the Commission: 


[Bly this Article [24] ... the High Contracting Parties have em- 
powered any one of their number to bring before the Commission any 
alleged breach of the Convention, regardless of whether the victims 
of the alleged breach are nationals of the Applicant State or whether 
the alleged breach otherwise particularly effects [sic] the interests 
of the Applicant State; whereas it follows that a High Contracting 
Party, when it refers an alleged breach of the Convention to the Com- 
mission under Article 24, is not to be regarded as exercising a right 
of action for the purpose of enforcing its own rights, but rather as 
bringing before the Commission an alleged violation of the publie 
order of Hurope.® 


Greece will, accordingly, not be able to challenge the admissibility of the 
instant applications on the ground that the applicant states lack the 
requisite standing. 

Article 26 of the Convention requires the Comunisaion to reject as in- 
admissible any case in which the applicant has not exhausted all available 


5 Austria v. Italy, Application No. 788/60, Decision of the European Gommission of 
Human Rights of Jan. 11, 1961, 4 Yearbook of the European Convention of Human 
Rights (hereinafter cited as Yearbook) 116, 140 (1961). 
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domestic remedies. This requirement governs individual as well as so- 
_ called inter-state applications.© The Commission has, however, eld that 
the obligation to exhaust domestic remedies does not apply to cases in 
which domestic legislative enactments as such are alleged to be in con- 
flict with the Convention.” To the extent that the applicants eantest the 
legality of the Royal Decree of April 21, 1967, the instant case falls clearly 
within this exception and thus should not be ruled inadmissible under 
Article 26. If the Commission adheres to this position, the admissibility 
of these applications is assured. Unlike in the case of individual petitions,’ 
a showing of a prima facie violation of the Convention is not a condition 
precedent for the admissibility of inter-state applications.® Furthermore, 
a defense based on Article 15 of the Convention is deemed to go to the 
merits, and thus will not affect the admissibility of an application.° No 
other jurisdictional defenses seem to apply to the instant case. 


Issues relating to the Merits of the Complaint 


Assuming that the challenged Royal Decree violates one or more pro- 
visions of the Convention, the outcome in this case depends on whether 
the Greek Government has a valid defense under Article 15 of the Con- 
vention. It provides: 


(1) In time of war or other public emergency threatening the life 
of the nation any High Contracting Party may take measures derogat- 
ing from its obligations under this Convention to the extent strictly 
required by the exigencies of the situation, provided that such mea- 
sures are not inconsistent with its other obligations under inter- 
national law. 

(2) No derogation from Article 2 [right to life], except in respect 
of deaths resulting from lawful acts of war, or from Articles 3 [free- 
dom from torture or inhuman treatment], 4 (paragraph 1) [freedom, 


6 Ibid. at 150-152; Greece v. United Kingdom, Application No. 299/57, Decision of 
the European Commission of Human Rights of Oct. 12, 1967, 2 Yearbook 186, 190- 
192 (1958-1959). 

T Greece v. United Kingdom, Application No. 176/56, Decision of the European Com- 
mission of Human Rights of June 2, 1956, ibid. 182, 184. 

8 See European Convention for the Protection of Human Rights and Fundamental 
Freedoms (hereinafter cited as Convention), Art. 27. 

ə Austria v. Italy, Application No. 788/60, note 5 above, at 180-182; Greece v. 
United Kingdom, Application No. 299/57, note 6 above, at 190. 

10 See Lawless v. Ireland, Application No. 332/57, Decision of the European Com- 
mission of Human Rights of Aug. 30, 1958, 2 Yearbook 308, 334 (1958-1959); Greece 
v. United Kingdom, Application No. 176/56, note 7 above, at 184. 

11 It is quite possible that Greece will also interpose Art. 17 of the Convention as a 
defense. Art. 17 provides: ‘‘ Nothing in this Convention may be interpreted as im- 
plying for any State, group or person any right to engage in any activity or perform 
any act aimed at the destruction of any of the rights and freedoms set forth herein 
or at their limitation to a greater extent than is provided for in the Convention.’’ It 
is unlikely, however, that this defense will be sustained. Under the circumstances of 
the instant case, it might well be easier for the adversaries of the Greek Government to 
charge that it violated Art. 17 than it would be for Greece to validly rely on this 
provision. 
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from slavery] and 7 [prohibition of ex post facto laws] shall be made 
under this provision. 

(8) Any High Contracting Party availing itself of this right of 
derogation shall keep the Secretary-General of the Council of Europe 
fully informed of the measures which it has taken and the reasons 
therefor. It shall also inform the Secretary-General of the Council 
of Europe when such measures have ceased to operate and the pro- 
visions of the Convention are again being fully executed. 


The Greek Government invoked Article 15 of the Convention on May 3, 
1967, in a note informing the Secretary General of the Council of Europe 
of the promulgation of the Royal Decree of April 21, 1967. By a further 
note of May 25, 1967, the Greek Government transmitted to the Secretary 
General the text of the Royal Decree together with the text of the sus- 
pended Constitutional provisions. 

The applicant governments challenge the validity of this derogation on 
two grounds. They contend that Greece can show neither that there 
existed a ‘‘war or other public emergency threatening the life of the na- 
tion,’’ necessitating the measures taken by the Greek Government, nor that 
these measures were ‘‘strictly required by the exigencies of the situation.” 
The applicants also submit that the Greek Government violated Article 
15(8) in that it failed to keep ‘‘the Secretary-General of the Council of 
Europe fully informed of the measures which it has taken and the reasons 
therefor.’’ 

Article 15 has been interpreted in the well-known Lawless case? There 
the European Court of Human Rights expressly decided that ‘‘it is for 
the Court to determine whether the conditions laid down in Article 15 
for the exercise of the exceptional right of derogation have been fulfilled 
in the present case.” 1*3 This holding clearly forecloses the argument that 
the exercise of the right of derogation is not subject to review by the Con- 
vention institutions. , 

In the instant case, the Commission will accordingly first have to deter- 
mine whether the situation in Greece is and was a ‘‘public emergency 
threatening the life of the nation’’ within the meaning of Article 15(1). 
In the Lawless case the Court held that this provision refers ‘‘to an ex- 
ceptional situation of crisis or emergency which affects the whcle popula- 
tion and constitutes a threat to the organised life of the community of 
which the State is composed.’?*+* The European Commission of Human 
Rights, in its majority report in the Lawless case, adopted substantially 
the same definition!" The Commission added, however, that 


... having regard to the high responsibility which a government 
has to its people to protect them against any threat to the life of 
the nation, it is evident that a certain discretion—a certain margin 
of appreciation—must be left to the government in determining 


12 Lawless v. Ireland (Merits), Judgment of the European Court of Human Rights 
of July 1, 1961, 4 Yearbook 438 (1961}; 56 A.J.I.L. 187 (1962). 

184 Yearbook at 472. 14 Ibid. at 472-474. 

15 See ‘‘Lawless’’ Case, Publications of the European Court of Human Rights, 
Series B: Pleadings, Oral Arguments, Documents 1960-1961, pp. 81-82. 
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whether there exists a public emergency which threatens the life of 
the nation and which must be dealt with by exceptional measures 
derogating from its normal obligations under the Convention.1* 


Significantly, the Human Rights Court in its opinion carefully avoided 
associating itself with this proposition. Instead, before finding that the 
Government of Ireland was ‘‘justified’’ im declaring a publie emergency 
and ‘‘entitled’’ to invoke Article 15(1), the Court undertook a very 
thorough examination of the conditions prevailing in Ireland to assure it- 
self that the situation was actually one of utmost gravity and that it con- 
stituted an imminent danger to the nation.” 

Under Article 15(1), the measures which a state faced with a ‘‘publie 
emergency threatening the life of the nation’’ may take, must be ‘‘strietly 
required by the exigencies of the situation.” In the Lawless case, the 
Human Rights Court proceeded on the assumption that, for purposes 
of this provision, it was not enough to prove merely that there existed 
a rational nexus between the measures taken by the government and the 
emergency they were designed to combat. Instead, it had to bə shown 
that the government could not reasonbaly have selected other less severe 
measures.1® Accordingly, even if the Greek Government proves the exist- . 
ence of a public emergency threatening the life of the nation, it will still 
face the very difficult task of showing, first, that the measures it tcok were 
‘‘strietly required by the exigencies of the situation’’ and, seconcly, that 
their continued enforcement meets the same test. 

It is unlikely that the result in this case will turn upon the second con- 
tention advanced by the Applicants, wherein they charge that Greece 
violated Article 15(3) of the Convention by not keeping ‘‘the Secretary- 
General . . . fully informed of the measures which it has taken and the 
reasons therefor.” In the Lawless case, the Court left open the question 
whether a breach of this provision would affect the validity of a govern- 
ment’s derogation. In his oral argument in that case, the Commission’s 
Principal Delegate, Sir Humphrey Waldock, implied that the Commission 
agreed with the Irish Government’s view that, as a general rule, a violation 
of Article 15(3) would not nullify an otherwise valid derogation under 
Article 15(1). He emphasized, however, that ‘‘the Commission, as at 
present advised, hesitates to say that the right of the State to justify its 
actions under paragraph 1 [of Article 15] may never be affectec by its 
failure to keep the Secretary-General informed.” 1° The Commission was 
reluctant to argue this question as an abstract proposition, Sir Humphrey 
explained, because ‘‘if, for example, information were to be deliberately 
withheld in order not to draw attention to a highly questionable measure, 
the point would, in the opinion of the Commission, require very careful 
consideration.’ ?? At present, therefore, the most that can safely be said 


16 Ibid, at 82. 

17 See Lawless v. Ireland, note 12 above, at 474. 
18 Ibid. at 476—480. 

19 ‘Lawless’? Case, op. cit. note 15 above, at 388. 
20Tbid. at 389. 
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on this issue is that a serious violation of the reporting requirement laid 
down in Article 15(3) might be an added consideration bearing on the 
question whether a state has acted in good faith in exercising its right of 
derogation. 


Disposition of the Case 


The final decision as to whether a state has violatec the Convention does 
not rest with the Commission. Its task, once it has found a case to be 
admissible, is to ascertain the facts and to assist the parties in reaching a 
friendly settlement of their dispute ‘‘on the basis of respect for Human 
Rights as defined in this Convention.” ?* If such a settlement cannot be 
achieved—in the absence of a significant political change in Greece, it is 
unlikely that the governments concerned will reach a friendly settlement 
—the Commission draws up a report containing its findings of fact and 
its opinion as to whether the facts disclose a breach of the Convention. 
This report is transmitted to the Committee of Ministers of the Council of 
Europe ?? which must decide the case whenever it is not referred to the 
European Court of Human Rights.” 

Since Greece has not recognized the jurisdiction o? the European Court 
of Human Rights, this case cannot be referred to the Court unless the 
Greek Government expressly consents thereto.2* If Greece declines to do 
so, the Committee of Ministers will acquire adjudicatory jurisdiction over 
the dispute. This is the most troublesome aspect of this case, for the 
Committee of Ministers, being a political body,” is ill equipped to exercise 


2: Convention, Art. 28. These functions are carried out by a Sub-Commission con- 
sisting of seven members of the Commission, Convention, Art. 29. The proceedings 
before the Sub-Commission, which has broad investigatory powers, are very similar 
to those of a court of law. It receives the written submissions of the parties, hears 
their arguments and examines witnesses. The hearings helé by the Commission and 
Suk-Commissions are not, however, open to the public. See Rules of Procedure of 
the Commission, Title II, Chapters II and III (Council of Europe, European Conven- 
tion on Human Rights: Collected Texts §2 (1966)). 

22 Convention, Art. 31. 

23 Convention, Art. 32. 

24 See Convention, Arts. 45, 46 and 48. As far as concerns the right to refer a case 
to the European Court of Human Rights, Article 48 of the Convention provides: 

‘(The following may bring a case before the Court, provided that the High Con- 
trasting Party concerned, if there is only one, or the High Contracting Parties con- 
cerned, if there is more than one, are subject to the compulsory jurisdiction of the 
Court or, failing that, with the consent of the High Contracting Party concerned, if 
there is only one, or of the High Contracting Parties concerned if there is more than 
one: 

(a) the Commission ; 

{b) a High Contracting Party whose national is alleged to be a victim; 

(c) a High Contracting Party which referred the case to the Commission; 

(d) a High Contracting Party against which the complaint has been lodged.’’ 

25 The Committee of Ministers is the governing body of the Counsil of Europe. 
See Statute of Council of Europe, Art. 18. Each Member State of the Couneil of 
Europe has one vote in the Committee of Ministers where it is represented by its 
foreign minister or his deputy. 


ow 


1968] NOTES AND COMMENTS 447 


judicial functions. In the past, however, the Committee of Ministers has 
always adopted the opinion of the Commission. It is to be hoped that it 
will adhere to this practice in the instant case, for the Commission. is, 
after all, an independent and impartial body very similar to the Court 
in its composition and the judicial competence of its members.”* 

The Committee of Ministers has the power, should it find that Greece 
has violated the Convention,” to order the Greek Government to take any 
measures which the Committee considers appropriate under the circum- 
stances, and to fix a deadline within which Greece will have to comply 
with this decision.2® In the instant case the Committee of Ministers might 
well require the Greek Government to revoke the Royal Decree of April 
21, 1967, to terminate the state of emergency and to reinstate the sus- 
pended Constitutional provisions. A similar decree could be entered by 
the European Court of Human Rights, if the dispute were to be referred 
to this tribunal.” The execution of the Court’s judgment would in turn 
be supervised by the Committee of Ministers.*° 


Sanctions 


As for the enforcement measures available to the Committee of Ministers, 
the Convention provides in Article 32(8) that ‘‘If the High Contracting 
Party concerned has not taken satisfactory measures within the prescribed 
period, the Committee of Ministers shall decide . . . what effect shall be 
given to its original decision and shall publish the Report.’’ This rather 
cryptic language must be read in conjunction with the Statute of the 
Council of Europe which permits the expulsion from the Council of 
Europe of a Member State found to have violated Article 3 of the 
Statute,” wherein each contracting party has accepted ‘‘the principles 
of the rule of law and of the enjoyment by all persons within its juris- 
diction of human rights and fundamental freedoms.’’ While it is doubtful 
whether the threat of expulsion standing alone is an effective enforcement 
measure, there are added considerations in this case which the Greek 
Government may find very difficult to discount. These have to do with 
the fact that expulsion from the Council of Europe could, among other 
consequences, have’ an adverse effect on Greece’s relations with the 


26 The members of the Commission sit on the Commission in their individual cea- 
pacity. Convention, Art. 23, As is true of the Court, most members of the Com- 
mission are distinguished law professors or judges. 

27 When discharging its adjudicatory functions under Art. 32 of the Convention, the 
Committee of Ministers acts by a two-thirds majority of its entire membership of 18 
states. Curiously enough, however, a member of the Committee of Ministers retains 
its right to vote in a dispute to which it is a party. See Rules of Procedure Adopted 
by the Committee of Ministers for the Application of Article 32 of the Convention, 
Rule 2 (Council of Europe, European Convention of Human Rights: Collected Texts 
§4 (1966)). 28 Convention, Art. 32(2). 

29 See Convention, Art. 50. 80 Convention, Art. 54. 

81 Statute of the Council of Europe, Art. 8. For text of Statute see 43 A.J.LL. 
Supp. 162 (1949). : 
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European Economie Community and possibly also on its position in the 
North Atlantic Treaty Organization. 

The military coup d’état in Greece has already strained the relations 
between the European Economie Community and Greece, an Associate 
Member of the B.E.C. On May 11, 1967, the Parliament of the European 
Communities unanimously adopted an unprecedented resolution *? in 
which, after proclaiming ‘‘its unreserved solidarity with the Greek people 
and all those who have suffered or are suffering in defense of the ideals 
of freedom and democracy,” the European Parliament declared that the 
Association Agreement between Greece and the E.E.C. cannot be fully 
implemented so long as Greece lacks freely elected governmental institu- 
tions, whose representatives could participate in the Mixed Parliamentary 
Commission established pursuant to the Association Agreement. The 
resolution concludes with a warning that Greece must fully observe the 
provisions of the European Convention of Human Rights. 

This resolution, the various formal parliamentary questions addressed 
to the Commission of the European Communities expressing similar senti- 
ments,*> and the strong public indignation which the events in Greece have 
aroused in some Common Market countries—notably in The Netherlands 
and Belgium—have already had a telling effect on the Community’s poli- 
cies towards Greece. On September 27, 1967, for example, the Commis- 
sion of the European Communities denied a Greek request for a $10 
million development loan, even though the European Investment Bank 
had already approved the loan.** This action is in line with an earlier 
policy statement in which the Commission, after indicating that the 
E.E.C. would have to comply with all self-executing provisions of the 
Association Agreement, clearly implied that the implementation of those 
provisions, which merely provide a framework for the future evolution 
of the Association, would depend on political developments in Greece.’ 


32 The Agreement Setting up an Association between the European Economie Com- 
munity and Greece was signed at Athens on July 9, 1961, and entered into force on 
Nov, 1, 1962. An English text of this treaty may be found in 9 European Yearbook 
452 (1961). 

33 This resolution is reprinted in the official journal of the Huropean Communities. 
See Amtsblatt der Europäischen Gemeinschaften, Vol. 10, No. 103, p. 2058 (June 2, 
1967). For the debate preceding the adoption of this resolution, see Parlement 
Européen, Débats: Compte Rendu in Extenso des Séances, Vol. VI/67, No. 91, pp. 
11-20 (1967). A summary of this debate can also be found in The Times (late 
London ed.), May 9, 1967, p. 4, col. 7. - 

34 The Mixed Parliamentary Commission, consisting of Greek and European 
Parliamentarians, was established by the E.E.C.-Greece Association Council (Dee. 
No. 1/63 of April 5, 1963) pursuant to the provisions of Art. 71 of the Association 
Agreement. See European Economie Community, Seventh General Report on the 
Activities of the Community (April 1, 1963-March 31, 1964), p. 260 (1964). 

35 See, e.g., Written Question No. 108 of July 14, 1967, Amstblatt der Europäischen 
Gemeinschaften, Vol. 10, No. 243, p. 3 (Oct. 7, 1967). 

36 New York Times, Sept. 29, 1967, p. 14, col. 3. 

37 See Reply by the Commission of the European Communities of Sept. 22, 1967, to 
Written Question No. 108, Amstblatt der Europäischen Gemeinschaften, loc. cit. note 
35 above. See also Statement of May 8, 1967, by Mr. Levi Sandri, Vice President of 
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If Greece were to be expelled from the Council of Europe, the European 
Economie Community would be under strong pressure to suspend the 
Association Agreement with Greece.” But even if the Community should 
for legal reasons be unable to comply with a demand for the complete 
suspension of the Association Agreement," it is clear that Greece would 
be economically harmed by a Community policy which limited co-operation 
with Greece exclusively to a grudging compliance with the clearly-defined 
obligations of the Association Agreement and left unexecuted the wider 
aims of this treaty. 

The military take-over in Greece has also affected that country’s rela- 
tions with its NATO allies. On May 2, 1967, for example, the Danish 
Government announced that it intended to raise the Greek question at 
the forthcoming May 4th NATO Council meeting. This meeting was 
postponed on May 8rd ‘‘for. administrative reasons” +° after Greece ap- 
parently threatened a walk-out if Denmark persisted in its resolve. Al- 
though the Danish Government eventually agreed not to demand a formal 
discussion of the Greek question, its NATO Delegation issued a strongly- 
worded statement expressing the hope that ‘‘the present conditions in 
Greece will be of short duration and that the numerous persons imprisoned 
or deported for political reasons will be freed as rapidly as possible, and 
in general that Greece will return in the shortest time to a free and demo- 
cratic situation.’’*t A similar declaration was made by the Norwegian 
Delegation, which characterized the military coup d’étaet in Greece as 
‘ta flagrant violation of the principles of parliamentary democracy.” # 

It is unlikely that the NATO institutions will be formally requested to 
consider and act on the Greek question while proceedings against Greece 
are pending under the European Convention of Human Rights. However, 
if Greece is found to have violated the Convention and fails to abide by 
the resulting judgment, there is little doubt that the three applicant states 


the Commission of the European Economie Community, Parlement Européen, Débats, 
loc. cit. note 33 above, at 14-15. 

38 All six E.E.C. Member States are members of the Council of Europe and, with 
the exception of France, parties to the European Convention of Human Rights. 

39 It may seriously be doubted that the military take-over in Greees provides an ade- 
quate legal basis for the complete suspension of the Association Agreement because, 
beyond the vague preambular resolve ‘‘to strengthen the safeguards of peace and 
liberty by jointly pursuing the ideal embodied in the Treaty establishing the European 
Economie Community,’’ there is no clause in this treaty upon which such action 
could validly be predicated. 

40 New York Times, May 4, 1967, p. 4, col. 3. 

41 The Times (late London ed.), May 6, 1967, p. 1, col. 5. 

42 Ibid. On May 30, 1967, after winning a narrow vote of confidence on a censure 
motion which demanded the government’s resignation for delivering a motor torpedo 
boat to Greece, the Norwegian Government declared that it would henceforth not 
supply Greece with any additional war matériel. New York Times, May 31, 1967, P- 
12, col, 1. In giving this undertaking, the government apparently reversed its de- 
cision of May 22, 1967, in which it had stated that Norway would deliver to Greece 
six naval vessels that had been previously ordered. See ibid, May 28, 1967, p. 381, 
col. 3. 
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which are NATO members will exert renewed pressure on behalf of their 
cause within the framework of that Organization.*? i 


CONCLUSION 


Whatever the ultimate outcome of this case may be,** the mere fact that 
these proceedings have been instituted is a very significant development. 
Because the Greek coup d’état did not affect the vital interests of any 
of the contracting states, it tested, unlike any other case before it, the 
willingness of the contracting states to uphold the integrity of the Con- 
vention unmotivated by any extraneous political or economic stakes in 
the outcome of the litigation. Had they not referred this case to the 
European Commission of Human Rights, the Member States would have 
unmistakably demonstrated that even as advanced a system for the inter- 
national protection of human rights as the European Convention of Human 
Rights is doomed to fail whenever it must depend for its enforcement on 
disinterested governments. 

Although European publie opinion may deserve a great deel of credit 
for getting the governments to act despite Greek threats of economic re- 
taliation,* this in no way detracts from the importance that attaches to 
the action taken by the four applicant states. On the contrary, if these 
governments were either unable or unwilling to resist public pressures, 
it is now obvious that states which do not recognize the right of individuals 
to petition the Commission can at least in serious cases no lenger count 
on ‘‘the realities of international relations’’ to shield them from the ad- 
judicatory machinery of thé Convention. 

THOMAS BUERGENTHAL 
Professor of Law, 
State University of New York 
at Buffalo School of Law 


43 The policies of the Greek military regime have also come under attack in the 
United Nations, The U. N. Sub-Commission on Prevention of Discrimination and 
Protection of Minorities has drawn the attention of the U. N. Commission on Human 
Rights to the situation in Greece resulting from ‘‘the arbitrary arrest, Jetention and 
ill-treatment of political prisoners, and the denials of human rights involved, for 
example, in censorship and prohibitions on the rights of assembly and free speech, 
since the coup d’état of April 21, 1967.’? U. N. Monthly Chronicle, Vol. 4, No. 10, 
pp. 45-46 (November, 1967). On Feb. 20, 1968, the U.S.S.R. aceused the Greek 
Government at a meeting of the U. N. Commission on Human Rights of mass terror 
and acts of torture. Similar charges, extensively documented, were also made in a 
paper submitted to the Commission by Amnesty International. New York Times, 
Feb. 21, 1968, p. 47, col. 1. The report on Greece by Amnesty International may 
also be found in its news release of Jan. 27, 1968. 

44 By now any optimism on this score would certainly be misplaced because King 
Constantine’s abortive coup and the diplomatic recognition received by the military 
regime from some of its NATO allies have certainly strengthened the regime’s in- 
transigence. i 

45 The New York Times reported, for example, that on Sept. 2, 1967, ‘‘Premier 
Constantine V. Kollias threatened tonight to sever trade relations with the Scandi- 
navian countries if they persisted in what he termed their hostility toward the four- 
month-old Greek regime.’? New York Times, Sept. 3, 1967, p. 4, col. 2. 
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INTERNATIONAL LAW AS ENVIRONMENT FOR MUNICIPAL LITIGATION: 
THE CHICAGO DIVERSION CASES 

It has long been recognized by students of international law that inter- 
national legal rules may be significant issues in litigation before a municipal 
court. Three types of relationship of international law to municipal liti- 
gation may be observed: (1) those cases wherein the rules of international 
law are not germane; (2) those cases wherein the rules of international 
law, either conventional or customary, are a specific issue before the court 
- and accordingly become part of the ratio decidendi of the court—the Sab- 
batino case is an example; and (8) those cases wherein internazional law 
rules are not a specific issue before the court but are part of the legal 
environment of the case. In these cases the court relies upon domestic 
law in its ratio decidendi, but its cognizance of, or deference to, inter- 
national law rules may either support or weaken international law. Al- 
though this note examines the third type of cases, the categories are not 
rigidly exclusive. 

Students of international law are more generally drawn to the second 
category because of the direct contribution that such cases may make to the 
clarification of international law rules. Although cases of the third type 
may not command as much attention, they are worthy of analysis and 
consideration. To illustrate this point, reference will be made to the 
recent Supreme Court decree in the Chicago water diversion cases, Numbers 
1, 2, 8, and 11 Original (Wisconsin et al. v. Illinois et al.; Michigan v. 
Illinois et al.; New York v. Illinois et al.; and Illinois v. Michigen et al.). 
A brief decree was entered by the Court in these cases on June 12, 1967.7 

While domestic litigation regarding the diversion has been sporadic, 
the concern of the parties with the diversion has been continuous.? The 
diversion began in 1901 when the Secretary of War granted a vermit to 
the Chicago Sanitary District to divert 4,167 cubic feet per second (c.f.s.) 
of water from Lake Michigan for the purpose of carrying sewage out of 
the city. The diversion is a special case to the riparian states because 
the diverted water is not returned after use to the Great Lakes watershed 
but is redirected to the Mississippi River watershed. Thus there is an 
actual loss of water from the Great Lakes system. In 1913 the Secretary 
of War refused to permit an increase in the diversion. Subsequently the 
Federal Government instituted legal action against the Sanitary District 
to limit the diversion to the permitted amount.* Following a decision by 
the Court that the District could not increase the diversion without the 
consent of Congress, the Secretary of War issued a permit for a diversion 
of 8,500 c.f.s.t While the above case was under consideration, the Lake 
States began legal action against Illinois in 1922, when Wisconsin asked the 
Supreme Court to set a limit on the amount of water that the District 


1388 U. S. 426 (1967). 

2 See Don C. Piper, The International Law of the Great Lakes 90-103 (Durham: 
Duke University Press, 1967); and 3 Whiteman, Digest of International Law 789- 
805 (Washington: Government Printing Office, 1964). 

3 Sanitary District of Chicago v. United States, 266 U. S. 405 (1925). 

4 For the Secretary’s permit, March 3, 1925, see 1 Foreign Relations (1925) 563. 
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could divert (Number 1 Original). Numbers 2 and 3 Original with similar 
goals were subsequently added to the docket. In June, 1926, the Supreme 
Court appointed Charles Evans Hughes as Special Master to investigate 
the diversion and ascertain its effect on the levels of the other lakes. Fol- 
lowing Hughes’ report that the actual diversion at Chicago had been 8,500 
c.f.s. and had resulted in the lowering of the levels of Lakes Michigan 
and Huron by eight inches and Lakes Erie and Ontario by five inches,5 
the Court in 1930 established a diversion limit of 1,500 ¢.f.s. plus domestic 
pumpage.* Since that time the total diversion has averaged 3,200 c.f.s. 
In 1957 the plaintiff States reinstituted litigation before the Court seeking 
a modification of the original decree to require Chicago to return to Lake 
Michigan the treated effluent derived from the domestic pumpage or 
alternatively to reduce the direct diversion or domestic pumpage.’ This 
would reduce the actual withdrawal of water from the Great Lakes system. 

In 1959 Illinois also sought a modification of the decree to permit an 
additional diversion and withdrawal of water by several communities lo- 
cated in the Chicago area (Number 11 Original). In June, 1959, the 
Supreme Court agreed to re-examine the rights of the interested parties 
and appointed Judge Albert B. Maris as Special Master.’ 

Before he submitted his report to the Court in December, 1966, Judge 
Maris conducted hearings for 158 days and accumulated 30,000 pages of 
transcript. In entering the decree, the Court adopted his statement 
of the facts concerning the diversion but did not consider his legal con- 
clusions. The new decree limits the total diversion and withdrawal by any 
means to 3,200 c.f.s. but does not require the return of the treated effiu- 
ent.1° Illinois is not permitted to make an additional diversion but is free 
in the future to seek a modification of the decree if the Northeastern 
Ilinois Metropolitan Region cannot fulfill its water requirements from 
other sources. 

With this adumbration of the domestic litigation in mind, one must 
examine the international aspects of the diversion. Even though Lake 
Michigan is wholly within the territorial limits of the United States, a 
withdrawal of water from that lake will cause a decline in the levels of 
Lakes Huron, Erie, and Ontario and thus may adversely effect. Canadian 
interests in or along these lakes. Because of the great value to both 
riparians of co-operation in the use of the resources of the Great Lakes, 


5 For Hughes’ report see U. S. Congress, House, Lake Levels, Report of the Special 
Master Charles E. Hughes to the Supreme Court of the United States, 70th Cong., Ist 
Sess., 1928, Doe. 178. 

6 State of Wisconsin et al. v. State of Illinois and Sanitary District of Chicago et al. 
278 U. S. 367 (1929) and 281 U. S. 179 (1930). 

7355 U. S. 909 (1957). In their oral arguments and briefs the plaintiff States 
argued that the entire diversion of 3,200 e.f.s. was unlawful and should be prohibited 
unless fully compensated for. Report of Albert B. Maris, Special Master, in Wisconsin 
et al. v. Illinois et al. (Philadelphia: Legal Intelligencer, 1966), p. 386, 

8360 U. S. 712 (1959). d 

9 Report of Albert B. Maris, op. cit. 19. 

10 The decree becomes effective on March 1, 1970. 
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the diversion has been a continuing item in Canadian-United States re- 
lations. It was studied by a bilateral commission, the International 
Waterways Commission, in 1906-07," and was also a major consideration 
in the negotiation and perfection of the 1909 Boundary Waters Treaty.? 
In 1932 the two riparians agreed in the unperfected Great Lakes-St. 
Lawrence Deep Waterway Treaty that the diversion would be limited to 
the quantity authorized by the 1930 Supreme Court decree? At the 
present time the diversion is within the purview of the International Joint 
Commission in its study of the levels of all of the Great Lakes.** 

Since 1912 the Canadian Government has protested against any pro- 
posal, either legislative or judicial, to increase the diversion from Lake 
Michigan. In opposing the increased diversion, the Canadian Govern- 
ment has relied upon general principles of international law, specifie treaty 
arrangements between the two riparians, and the necessity of preserving 
neighborly good will as the fundamental parts of its argument.“ 

Although the State Department has not concurred in the legal position 
set forth by the Canadian Government, the United States intervened in 
the present cases, inter alia, because of its desire to maintain friendly rela- 
tions with Canada.*¢ 

Although the Supreme Court and the Special Master were concerned 
with questions of municipal law and rights under Federal statute and 
not with specifie rules of international law," the international law rules 
relating to the sharing of the Great Lakes were accepted as part of the 
environment of the litigation and were taken into account by the Special 
Master. In making his study Judge Maris received from the Department 
of State the communications from the Canadian Government in opposition 
to the increased diversion and he examined the relevant treaties between 
the riparians.® Judge Maris regarded the attitude of the Canadian 
Government and the impact of a unilaterally increased diversion on the 
relations of the two riparians as political questions on which he deferred 
completely to the Executive Branch.® In the light of the evidence he 
concluded that 


the maintenance of the present diversion does not involve a problem 
of international relations, but .. . a substantial unilateral increase 
in the diversion would not be consistent with furthering our friendly 
relations with Canada.?° 


11 See the International Waterways Commission report, ‘‘The Chicago Drainage 
Canal,’’ in Canada, Sessional Papers, No. 19a, XLVII, No. 12 (1913), pp. 527-528. 

1236 Stat. 2448. For the history of the treaty see U. 8. Congress, Senate, Legal 
Aspects of the Use of Systems of International Waters, 85th Cong., 2d Sess., 1958, 
Doe. 118, pp. 10-62; and Piper, op. cit. 74-79, 93-95. 

182 Foreign Relations (1932) 69-75. 

14 See Don C. Piper, ‘‘A Significant Docket for the International Joint Commission,’’ 
59 A.J.LL. 593-597 (1965). 

15 See Piper, International Law of the Great Lakes 96-99; and Whiteman, op. cit. 
793-802. 16 Report of Albert B. Maris, op. cit. 17. 

17 Ibid. 399. 18 bid. 55 ff. 

19 Ibid, 414-416. 20 Ibid, 416, 436. 
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That the Special Master did not pass upon the international legal ques- 
tion regarding an increased diversion is not surprising nor does it deny 
the importance of international law as part of the legal environment for 
the case. International legal rules were not specifically posed as an issue 
before the Special Master or the Court. In its communications, especially 
in its note of November 2, 1961, which was directed through the State 
Department to the Special Master, the Canadian Government did cite 
international law agreements to support its opposition to an increased 
diversion. But these rules did not become an issue because the United 
States in its intervention in the case did not speak to the international legal 
question of the diversion but rather emphasized that an increased diversion 
would not be conducive to the maintenance of friendly relations with 
Canada.** The fact that the international legal questions were not formed 
as a specific issue but were instead part of the legal environment is also 
seen in the fact that the decree entered by the Supreme Court makes no 
mention of the international law rules or the international issue. , 

Although neither the Court nor the Special Master was called upon to 
consider and decide upon specific international legal issues, the Court’s 
refusal to permit an additional diversion from Lake Michigan supports the 
present legal regime for the use of the water resources of the lakes. In 
contrast one can anticipate the unfortunate consequences for intzrnational 
law and Canadian-United States relations if the Court or the Special 
Master had adopted a Harmon doctrine attitude and declared that the dis- 
position of the present cases could be accomplished without any cognizance 
of the international issues. Thus the case is supportive of the present 
rules of international law. One can thus conclude that in the present cases 
the Special Master gave appropriate attention and deference to the inter- 
national legal environment. 

It would seem appropriate for students of international law to direct 
some of their energies toward the significance of international law as a 
part of the legal environment in municipal litigation and the rôle that 
such litigation may play in the support of international law. l 

Don C. PIPER 
University of Maryland 


THE DAR-ES-SALAAM SEMINAR ON INTERNATIONAL LAW, 1967 


The United Nations Program of Assistance in the Teaching, Study, 
Dissemination and Wider Appreciation of International Law envisages, 
inter alia, the holding of regional training and refresher courses to be 
held every two years in rotation, in Africa, Asia and Latin America. 
In alternate years, regional seminars on a different level in whieh leading 
scholars and senior government officials from the region can diseuss inter- 
national or regional legal problems and legal matters before United Nations 


21 This was the position taken by President Eisenhower in his veto of =wo bills to 
increase tke diversion. See U. S. Congress, Senate, Subcommittee of Ccmmittee on 
Public Works, Hearings, Diversion of Water from Lake Michigan, 85th Cong., 2d 
Sess., 1958, pp. 76-77; and 35 Department of State Bulletin 357-358 (1956). 
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organs are similarly envisaged, in rotation, in Latin America, Africa and 
Asia, commencing in 19682 

The first regional training course on international law was held 
at University College, Dar-es-Salaam, United Republic of Tanzania, from 
August 14 to September 7, 1967, under the joint auspices of UNITAR 
(United Nations Institute for Training and Research) and UNESCO 
(which has also initiated a program on teaching, research, and dissemina- 
tion of international law). The Tanzanian Government made generous 
and efficient provision for facilities, accommodations and local trans- 
portation. 

The organization, under official international auspices, of such a seminar 
involves special problems in regard to the selection of both lecturers and 
students. If the original design for the faculty appeared to involve some 
aspects of a ‘‘troika’’—with lecturers from the United States, the Soviet 
Union, the United Arab Republic, and Franece—the inability of the 
Egyptian lecturer to participate and the fact that the lecturers were chosen 
because of special competence in their fields outweighed such considera- 
tions. Students participating in the program had been. nominated by 
their governments and had survived a careful screening of their qualifica- 
tions by representatives of UNESCO, UNITAR and the Legal Division of 
the United Nations Secretariat, in co-operation with the lecturers chosen 
to conduct the classes. Twenty-six persons from twenty African states 
attended. All of them had legal and university training, and most of 
them were young government officials holding responsible positions, or 
teachers of international law. The average age was probably in the lower 
thirties, but, because of their experience and abilities, the level of participa- 
tion in the seminar was high, even distinguished. Facilities for simultane- 
ous translation permitted the courses and seminars to be conducted on a 
bilingual basis in English and French, as few of the participants had a 
command of both languages. 

Of four topics studied—the Law of Treaties; Diplomatic Relations and 
Immunities; the Normative Function of the United Nations Svstem; and 
International Economic and Social Law—the first two were chosen by the 
United Nations and the latter two by UNESCO. The lecturers were 
selected jointly by UNESCO and UNITAR and spent a week in June, 
1967, at UNESCO Headquarters in Paris, examining applications, dis- 
cussing syllabi and working methods, and co-ordinating the program but 
agreeing that academic freedom would prevail? There were scheduled two 


1See General Assembly Res. 2099 (XX), Dee. 20, 1965, and 2204 (XXI), Dec. 
16, 1966, and 2213 (XXII), Dec. 14, 1967; Report of the Secretary-General, United 
Nations Programme of Assistance in the Teaching, Study, Dissemination and Wider 
Appreciation of International Law, A/6816, Oct. 28, 1967. For background and a 
thoughtful analysis of the aims and methods of the program, see Johu N. Hazard, 
‘í Technical Assistance in the New International Law,’ 60 A.J.I.L. 342-255 (1966). 

2A consultative meeting of experts to examine UNESCO’s future program in the 
field of international law was held the same week and included Herbert W. Briggs 
(U.8.), René 8. Dupuy (France), Georg Schwarzenberger (U.K.), Grigory I. Tunkin 
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ninety-minute lectures (with time for questions} each morning, six days 
a week, with seminars in the afternoon—a program which taxed both the 
lecturers and the participants. 

During the first two weeks, Professor Grigory Tunkin of the University 
of Moscow lectured on the ‘‘Normative Function of the United Nations 
System’’ and conducted seminars with Dr. T. Mensah, Lecturer in Interna- 
tional Law, University of Ghana, on ‘‘Procedures for Amending Consti- 
tutions of International Organizations,’’ and ‘‘The Legal Nature of Reso- 
lutions of International Organizations.” Professor Herbert W. Briggs 
of Cornell University, using as a text the 1966 Report of the International 
Law Commission, copies of which were provided for all participants, 
made a comprehensive examination of the Commission’s draft on the Law 
of Treaties. With the valuable assistance of Dr. Mensah, he conducted 
seminars on ‘‘Procedural Aspects of the International Law Commission’s 
Draft Articles,” “Law and Practice of African States in the Making of 
Treaties,” and ‘‘Succession to Treaties in Relation to African States.” 

During the second two-week period, Professor Pierre Vellas of the Uni- 
versity of Toulouse conducted seminars on ‘‘International Economie and 
Social Law’’; and Mr. Michael Hardy, of the Legal Division, United Na- 
tions Secretariat, gave a course on ‘‘ Diplomatic Relations and Immunities,” 
in the absence of Ambassador Abdullah El-Erian. Occasional lectures by 
available specialists completed the program. 

The conclusion of the writer is that this first regional training and re- 
fresher seminar was eminently successful and very worth-while. So many 
things could go wrong in initiating such a program. Much eredit is 
therefore due to those who so carefully prepared it and selected the par- 
ticipants. Perhaps the outstanding impression left by the seminar is the 
high level of that participation and the warm and friendly rapport and 
mutual respect which existed between all concerned. 

Hersert W. Briaas 


A. B. A. NATIONAL INSTITUTE ON MARINE RESOURCES 


' The first meeting of the A.B.A. National Institute on Marine Resources, 
sponsored by the Section of Natural Resources Law, was held in Long 
Beach, California, June 7-10, 1967. The program included the presenta- 
tion of papers, panel discussions, and questions from the audience dealing 
with the following topics: United States policy regarding marine resources; 
the administration of marine resources underlying the high seas; zones 
of national interest—-a discussion of the need for revision of the Geneva 
Conventions; the administration of laws for the exploitation of offshore 
minerals in the United States; and the technological aspects of exploiting 
marine resources. 

The Proceedings of this meeting, containing papers presented, and 
copies of various laws, regulations and conventions relating to marine 
resources, including the 1958 Geneva Conventions, may be reserved by 


(U.S.8.R.), Michael Hardy (U.N.), M. K. Nawaz (UNITAR), and, from UNESCO, 
Mahdi Himandjra, H. Saba, A. Bertrand, S. Friedman, W. Zyss, A. Litschauer. 
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writing to A.B.A. National Institutes, Division of Section Services, 1155 
Hast 60th Street, Chicago, IN. 60637. Checks should be enclosed in the 
amount of $5.00 per copy. oe Proceedings will be mailed when printed. 
Rosert B. KRUEGER 
Chairman, Committee on Marine Resources, 
Section of Natural Resources Law 
American Bar Association 


DE FACTO AND DE JURE RECOGNITION: IS THERE A DIFFERENCE? 


The last decade has witnessed considerable evolution in the practice 
of recognition of new governments that have come to power by irregular 
means. Many of these changes appear to have gone almost unnoticed by 
many scholars in the field. 

Of particular significance is the denial by Miss Marjorie Whiteman, 
Assistant Legal Adviser to the Department of State, in Volume II of her 
work, of a difference in the character of recognition, i.e., de facto or de jure 
recognition.t Miss Whiteman lends her authority to this position when 
she states in Volume IT of her Digest: 


While the terms ‘‘de facto recognition’’ and “de jure recognition”? 
are frequently employed, the expressions ‘‘recognition of a de facto 
government,’’ situation, ete., are preferable. The character of the 
object recognized may be recognized as ‘‘de facto’’ in existence or 
control. In prevailing practice, when the United States exter.ds recog- 
nition, it is recognition per se not ‘‘de facto” recognition.” 

William O’Brien and Ulf Goebel apparently misunderstand Miss White- 
man when they cite the preceding quotation and conclude: ‘‘Thus, what 
the authors interpreted to be implicit de jure recognition of new states 
is termed recognition ‘per se’ by Miss Whiteman.’’® 

In reply to a letter from this writer requesting clarification concerning 
the terms per se and de jure and whether those terms were interchangeable 
in her usage as O’Brien and Goebel assume, Miss Whiteman left no doubt 
as to her meaning when she said: 


. . I had hoped to make it clear in the Digest that in the past the 
United States has extended de jure recognition to both de jure and 
de facto governments, as the case may have been. It is the government 
that is de facto, not the U. S. recognition. I used the expression recog- 
nition ‘‘per se’? meaning that the recognition was ‘‘recognition’’ not 
a tenucus or qualified recognition, not a de facto recognition.* 


According to Miss Whiteman, then, the terms de facto and de jure refer 
only to the character of the government and not to the character of recog- 
nition.© This view disagrees with the position that different legal and 


12 Whiteman, Digest of International Law 3 (1963). 

2 Ibid. 

3 William O’Brien and Ulf Goebel, ‘‘U.S. Recognition Policy Toward the New Na- 
tions,’? 3 Yearbook of World Polity 111 (1965). 

4 Letter to the writer from Miss Whiteman, dated April 6, 1966. 

5 See, in this regard, 1 Whiteman, Digest 917-920 (1963). 


458 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol.. 62 


` political consequences flow from de facto and de jure recognition by 
denying the latter distinction. Mr. Leonard Meeker, the Legal Adviser 
of the Department of State, in an interview with the author in March, 
1966, said that he was ‘‘not sure” if there was a difference between de 
facto and de jure recognition. Mr. Meeker then cited the case of the 
recognition of Israel in 1948 as an example of an instance when, for a 
time, ‘‘something less than de jure recognition might have been in- 
tended.’’ € 

The significance of the case of Israel to the discussion necessitates a 
brief review of the situation. The British Mandate over the area that was 
to become the Jewish state of Israel was to end on May 14, 1948. That 
morning the Provisional Government of Israel sent a note to President 
Truman assuring him that the government had been ‘‘charged to assume 
the rights and duties of government’’ for that state and to discharge its 
international obligations. President Truman replied to the note that 
same day announcing that: 


This country recognizes the Provision oyernment as the de facto 

apthority of thenew-State of Israel. When a permanent government 

is elected in Israel it will promptly be given de jure recognition.’ 
The statement definitely appears to indicate something less than the tra- 
ditional concept of ‘‘de jure recognition.” However, Philip Jessup, the 
Deputy United States Representative in the Security Council said in De- 
cember, 1948, ‘‘the United States extended immediate and full recognition 
o the state of Israel as a de facto authority of the new state.’’* The 
extension of ‘‘full recognition’’ indicates the traditional concept of ‘‘de 
jure recognition,’’ while de facto authority describes the type of power the 
government enjoyed. 

Further uncertainty was caused by a White House Press Release which 

announced that ‘‘de jure recognition’’ had been extended as of January 
31. The release read: 


On October 24, 1948, the President stated that when a permanent 
government was elected in Israel, it would promptly be given de jure 
recognition. Elections for such a government were held on January 
25... . The United States Government is therefore pleased to extend 
de jure recognition to the Government of Israel as of January 31.9 


Miss Whiteman includes a description of the case of Israel in Volume IT 
of her Digest, but does not interpret it in the light of her statement that 
recognition is granted per se. In reply to a private letter of inquiry 
- regarding this case, Miss Whiteman wrote: - 2 


. . in the instance of Israel, U. S. officials repeatedly stated that the 
United States ‘‘recognizes’’ the provisional government as the ‘‘de 
facto authority’’ of Israel. The note of May 14, 1948 so stated, and it 


6In an interview with the writer, March, 1966. l 
719 Dept. of State Bulletin 582 (1948). 8 Ibid. 728. 
92 Whiteman, Digest 169. 
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was followed by at least two other statements to the same effect... . 
The implication of the wording of the White House Press Release 
. was confusing. The May 1948 ‘recognition’? had not been de- 
seribed as ‘‘de facto recognition.’’ 
I feel that a lot of people have been using ‘‘de facto” recognition 
when what they were referring to was recognition of a ‘‘de facto 
‘government.’ 1° 


This is clearly a denial that the recognition of Israel was ever anything 
less than full and complete recognition. i 

Most authoritative writers on the subject would tend to agree with Miss 
Whiteman that there is no difference in legal effect between recognition 
which is labeled ‘‘de jure recognition’’ and recognition which is labeled 
“de facto recognition.” ™ Indeed there is little evidence to support 
the position that there is a legal difference. 

Some writers, however, maintain that de facto and de jure TET 
are distinct legal acts justifiable under different circumstances? and 
producing different legal results. Proponents of this distinction maintain 
that de jure recognition allows a government to ‘‘represent the State in 
matters of State succession and otherwise,” while de facto recognition does 
not. This does not appear to be the case, though, as the Soviet Govern- 
ment’s contention in 1922 that it could not be held liable for the debts of 
its predecessors until it had been extended de jure recognition was not 
accepted by the other world Powers at the time* But since the succes- 
sion to liabilities is the same, whether de facto or de jure recognition is 
extended, it cannot be argued consistently that a difference arises in the 
succession to rights. 

It has also been held by this school of thought that ‘‘de facto recog- 
nition’’ is provisional while ‘‘de jure recognition”? is notë However, the 
position of the State Department at the First Meeting ofthe Inter-Ameri- 
ean Council of Jurists at Rio de Janeiro in 1950 was that: recognition is 
irrevocable, and the severance of diplomatic relations “Sitar recognition 
has been granted does not constitute revocation. The binding effect of 
recognition may be terminated only if the community recognized ceases 
to fulfill the requirements for recognition as a state (or government) in 


10 Letter to the writer, dated April 6, 1966. Nevertheless, the courts have specu- 
lated over a possible legal difference between de facto and de jure recognition in: 
Luther v. Sagor (1921), 3 K.B. 532; and in Murarka et al. v. Bachrack Bros., Ine., 
215 F. 2d 547 (2d Oir., 1954), 49 A.J.LL. 254 (1955). 

11 For example, see: W. W. Bishop, Jr., International Law Cases and Materials 249 
(2nd ed., 1962); J. L. Brierly, The Law of Nations 146-150 (6th ed., edited by Sir 
Humphrey Waldock, 1963) ; Ti-Chiang Chen, The International Law of Recognition 277— 
289 (ed. by L. C. Green, 1951); Hans Kelsen, Principles of International Law 397-398 
(2nd ed., rev. and edited by Robert Tucker, 1967). 

12 See C. G. Fenwick, ‘‘The Recognition of De Facto Governments: Is there a Basis 
for Inter-American Collective Action??? 58 A.J.I.L. 109-113, esp. 112 (1964); also by 
the same author, see ‘‘Recognition De Facto—In Reverse Gear,’’ ibid. 965-967; also 
Sir Hersch Lauterpacht, Recognition in International Law 338-345 (1947). 

13 Lauterpacht, op. cit. 345-346. 1428 A.J.I.L. 99 (1934). 

15 Lauterpacht, op. cit. 38. 
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international law, or by the recognition of a successor to the previously 
recognized entity. 

` Many authorities have held that if the legal differences are open to 
question, there are political differences. The most important political dif- 
ference between de facto and de jure recognition, they contend, is that it 
denotes the status of political relations between the parties involved. 


De jure recognition reflects an intimate relationship between the Powers, 
while de facto recognition lacks this intimacy. This argument seems to 


miss the point, since the relations between communities are determined by 
the cireumstances peculiar to their relationship, not by the character of 
recognition. For example, the United States may have serious misgivings 
concerning the manner in which a government has come to power, as well 
as its foreign policy; nevertheless our interests may best be served by 
recognizing it and entering intimate relations with it. The recognition 
in itself should not be considered either approval or disapproval of the 
government. 

Whatever the merits of the arguments for or against the distinction 
between de facto and de jure recognition, it is clear that the difference, if 
any, is becoming less clear. Research by the writer has shown that noth- 
ing less than full recognition has been extended to states and governments 
since the questionable ease of Israel. The existence of de facto recognition 
is becoming a moribund issue simply by not being raised as a possibility by 
the government. The interpretation of Miss Whiteman as stated in her 
Digest will tend to be accepted without question with the passage of time. 
This will be due in no small measure to the authority that the State De- 
partment’s Digest will lend to that position. 

: CHARLES L., COCHRAN 
Assistant Professor of Government 
U. 8. Naval Academy 


THE DEVELOPMENT OF AN INTER-AMERICAN POLICY FOR THE 
RECOGNITION OF DE FACTO GOVERNMENTS 


It is ironic that Fidel Castro, who is currently ostracized from the inter- 
American system of states, has provided the impetus needed to overcome 
the obstacles that have for so long prevented agreement on the procedure 
for Hemispheric action regarding the recognition of de facto governments. 
Earlier attempts to formulate a common basis for the recognition of de 
facto governments have been very limited both in their scope and their 


success. 
Dr. Carlos Tobar, the Foreign Minister of Ecuador, was one of the main 


proponents of a'poliey of automatie non-recognition of governments which 
came to power by revolution. This doctrine was incorporated into the 
General Treaty of Peace and Amity of „1907; which was signed by the 
five Central American Republics. A Conférence of the Central American 
Republics was held in Washington in 1928) ¢ and resulted in the signing of 


1Text of the treaty in 1 Hackworth, Digest of MeRa Law 186; 2 AJ.LL. 
Supp. 229 (1908). 
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another Treaty of Peace and Amity ? which reiterated the provisions of the 
1907 treaty in regard to non-recognition of governments coming to power 
through a coup or a revolution. Although the United States was not a 
party to the treaty, Secretary of State Kellogg stated in 1925 that United 
States policy with respect to the recognition of de facto governments in 
Central America was in full. accord with the provisions of the treaty.’ 

The Tobar Doctrine received a severe blow when the treaty was de- 
nounced in 1932 by both Costa Rica and El Salvador. The United States, 
along with Nicaragua, Guatemala, and Honduras, extended recognition 
‘to the de facto Government of El Salvador that year, explaining that it was 
done in view of the denunciation of the treaty by El Salvador.‘ 

In contrast to the ill-fated Tobar Doctrine was the Estrada Doctrine. 
In 1980 the Foreign Minister of Mexico, Senor Estrada, put forward his 
doctrine which criticized the practice of recognition as an insulting prac- 
tice that implies that judgment may be passed by other nations upon na- 
tions in which a coup or revolution takes place. Accordingly, Estrada 
announced that Mexico would simply maintain or withdraw its diplomatic 
agents as it deemed advisable concerning the governments in question.’ 
Mexico, which had a long history of problems with the United States per- 
taining to recognition, hoped that other governments would adopt this 
practice. The advocates of this policy were to be bitterly disappointed, 
however. Ba 

A more comprehensive step was taken toward the development of an 
inter-American policy for the recognition of de facto governments as a 
result of the concern over subversive activities of Axis Powers in this 
Hemisphere during World War II. The Emergency Advisory Com- 
mittee for Political Defense of the Continent, meeting in Montevideo on 
December 24, 1943, adopted a resolution which recommended that the 
American Governments which had declared war on the Axis Powers, or 
had severed relations with them, withhold recognition from new govern- 
ments instituted by irregular means until consultations among themselves 
could take place to determine whether the de facto govern ~complied 
with ialaaeniaonstmanioenan n= en ihe-Continent * 
Once consultations had taken place and information had been exchanged, 
each government could decide for itself whether or not the de facto 
government upheld the inter-American commitments to defend the Conti- 
nent, and then proceed to recognition or not as each individual government 
deemed advisable. This procedure was to be used only for the duration 
of the-war. f 

With the conelusion of the war, the need for an inter-American policy 
for the recognition of governments appeared to wane. Opinions were so 


varied at the First Meeting of the Inter-American Council of Jurists, held 


2 Hackworth, op. cit. 188; 17 A.J.LL. Supp. 117 (1923). 

3 Hackworth, op. cit. 298. 4 Ibid. 

5 Text of the declaration in 25 A.J.LL. Supp. 203 (1931). 

610 Dept. of State Bulletin 20 (1944). See also 2 Whiteman, Digest 81-82, 
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at Rio de Janeiro in 1950, concerning the recognition of de facto govern- 
ments, that the Council of Jurists could only resolve to. study the problem 
at its second meeting.” However, the Second Meeting of the Council of 
Jurists, held in 1953 at Buenos Aires, was no more successful than the > 
first meeting. Tle Counal only reaffirmed Resolution XXXV of_the 
aye OL 
Ninth Inter-American Conference, which was held at Bogotá in 1948.8 
Resolution XX XV merely declared that continuity of diplomatic relations 
among hemispheric states was desirable.® 

The introduction of Communism into the Hemisphere in the form of 
Jacob Arbenz Guzman’s government in Guatemala focused attention upon 
the desirability of a common course of action. The Tenth Inter-American 
Conference, held at Caracas in March, 1954,.adopted a resolution which 
condemned the activities of international Communism in Guatemala as 
‘constituting intervention in American affairs. 1° In June of that year 
President Guzman was overthrown and an anti-Communist Junta led -by 
Colonel Elfego Monzon gained control. “Tie-State Department extended 
recognition alter Hemispheric consultations which were concerned pri- 
marily with the non-Communist character of the Junta, the fact that it 
exercised de_facto control over the territory of Guatemala, and its as- 
surances that it intended to uphold its international obligations. 

The Charter of the Organization of American States declares that the 
solidarity of the American States requires the political organization of 
those states on the basis of the effective exercise of representative de- 
mocracy. Communist penetration of Guatemala, it was argued, prevented 
the effective exercise of representative democracy. Others were con- 
vinced, however, that diplomatic pressures and policies, including recog- 
nition, amounted to intervention in the affairs of Guatemala which is 
condemned by the Charter. In view of the opposing convictions, further 
development of a Hemispheric policy languished once again. 

The emergence of Fidel Castro in Cuba has been a factor of major im- 
portance in the development of an inter-American policy of recognition 
because of the apparent permanence of his Communist government and his 
attempts to export Communist revolutions to other Latin American coun- 
tries. The United States, due to its position as leader of the ‘‘free 
world,’’ has been most embarrassed by the existence of a Communist gov- 
ernment so close to its shores, and has attempted to isolate Cuba. 

By the Alliance for Progress President Kennedy hoped to alleviate 
the conditions in Latin America which encourage Castro-type revolutions. 
The Declaration to the Peoples of America, when the signatories pledged 
to improve and strengthen democratic institutions and to accelerate eco- 


7 Res, IX, Final Act of the First Meeting of the Inter-American Council of Jurists, 
Rio de Janeiro, May 22-June 15, 1950 (Pan American Union, 1950), p. 23. 

8 Res. III, Final Act of the Second Meeting of the Inter-American Council of 
Jurists, Buenos Aires, April 20-May 9, 1953 (Pan American Union, 1953), p. 10. 

3Res. XXXV, Ninth International Conference of American States, Bogotá, Co- 
lombia, Mareh 30-May 2, 1948, p. 271. 

10 Res. XCIII, Tenth Inter-American Conference, Caracas, Venezuela, March 1-28, 
1954, p. 156; 48 AJ.LL, Supp. 123 (1954). ; 
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nomic and social development,’* primarily reflected the President’s con- 
cern. The late President was so concerned for the development of ef- 
fective constitutional government that he refused to recognize any de facto 
government in Latin America until it had indicated its intention to hold 
elections within a reasonable period.12 This requirement was added to the 
traditional requirements that a de facto government maintain effective 


control over the territory and exhibit a willingness to comply with the 
international obligations of the state. 


During President Kennedy’s Administration it became the inyariable 
practice to consult other American Republics in the wake of a coup in the 
Hemisphere phere and to exchange information pertinent to the considerations 
involved in recognition? In the wake of the coups in Argentina and 
Peru_in 1962, the United States Representative to the Organization of 
American States introduced a draft resolution requesting that a Meeting 
of Consultation of Ministers of Foreign Affairs be held ‘‘to consider the 
general problem of regimes arising from coups d’etat.’’ 14 

Considerable delay in acting upon the resolution was encountered be- 
cause of the feeling of many that collective or collusive action in regard 
to recognition would amount to intervention in. the affairs of the state 
in question, and this is explicitly prohibited by Article 15 of the Charter 
of the Organization of American States. However, in 1965, and as the 
result of American insistence, Resolution XXVI was included in the 
Final Act of the Second Special Inter-American Conference held at Rio 
de Janeiro, Brazil; in November of that year. The resolution provides 
for an informal procedure of consultation whenever the problem of the 
recognition of de facto governments arises. The preamble of the resolution 
states that the overthrow of a government and its replacement by a de 
facto government could be dangerous to the peace and solidarity of the 
Hemisphere. Therefore, the resolution was held to fall within the scope 
of Article 19 of the Charter which exempts ‘‘measures adopted for the 
maintenance of peace and security’? from the prohibitions of Article 15. 

The resolution recommended to the member states that, immediately 
after the overthrow of a government and its subsequent replacement by a 
de facto government, they begin an exchange of views on the situation. 


1145 Dept. of State Bulletin 462-463 (1961). 

12In support of this, see transcript of President’s news conference, The New York 
Times, Feb. 16, 1961, p. 16, in regard to El Salvador; 2 Whiteman, Digest 310-311, 
for Kennedy’s position in regard to the coup in Perui 2; in regard to Peru, see 
also Public Papers 1962, p. 572; concerning the Guatemalan_coup in 1963, The 
New York Times, April 6, 1963, p. 4; Department cf State, Press Release No. 399, 
July 31, 1963, concerning Ecuador; Public Papers 1963, p. 770, in regard to the 
President’s insistence that the de facto governments return to constitutional procedures 
in the Dominican Republic and Honduras „in 1963, 

13 Mr. Leonard Meeker, Legal Adviser of the Department of State, in an interview 
with the writer in March, 1966. 

1447 Dept. of State Bulletin 589-541 (1962). © 

15 Res. XXVI, Second Special Inter-American Conference, Rio de Janeiro, Brazil, 
November 17-30, 1965, Final Act (Pan American Union, 1965), p. 38; 60 AJIL, 
460 (1966). a . 
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Relevant factors to be considered include a consideration as to whether 
or not the overthrow of the government took place with the complicity and 
ald of a foreign governiiont OF ite agents ~This-Pefers primarily to the 
Problems created by Castro’s international Communist aims in Latin 
America. > 

Also to be considered was whether or not the new government pro- 


posed to take steps to hold elections within a reasonable period, allowing 
its people the opportunity to freely participate in the elections. This was 
insefted at the urging of the American Rapporteur and was completely 
in agreement with the government’s recent practice. Other eriteria to be 
considered in the course of the consultations are: respect for the principles 
of the inter-American system, the Charter of Punta del Este, the Declara- 
tion to the Peoples of the Americas, and respect for human rights ex- 
pressed in the American Declaration of the Rights and Duties of Man. 

These considérations mentioned im the resolution are not requisites of 
recognition but they are conditions to be taken into account in the con- 
sultations. Once the consultations have taken place, each government will 
decide for itself whether or not it will extend recognition to the de facto 
government. While the resolution is voluntary and provides only for 
consultation, it also provides a basis upon which a certain amount of co- 
ordination can be achieved in the Hemisphere. . 

The resolution will remain in effect only until such time as the Inter- 
American Council of Jurists prepares a draft statute on the recognition 
of de facto governments. The adoption of Resolution XX VI, by the very 
fact that it encourages the development of an inter-American policy of 
recognition, should facilitate the drafting of a statute by the Council 
of Jurists. 

CHARLES L. COCHRAN 


A NEW INITIATIVE IN ASIAN LEGAL DEVELOPMENT —LAWASIA 


Legal development in the developing countries is at the same time one 
of the most urgent needs for modernization and one of the most delicate 
fields in which non-national organizations, private as well as public, can 
render assistance. ; 

A. comprehensive, unified, and depersonalized body of law, a well- 
trained and adequate legal profession, and an efficient system of judicial 
administration are necessary to the mobilization of human resources for 
national development, to the safeguarding of human rights, and to the 
orderly and impartial operation of government in the developing (and de- 
veloped) countries. To participate fully in the international community 
and share in the benefits of international intercourse, economie and po- 
litical, the developing countries require carefully developed bodies of law 
relating to commerce and banking, trade and investment, and the whole 
field of foreign relations. These countries are taking steps to hasten legal 
development, but many prefer to accept only very limited foreign as- 
sistance for this. Legal reform and development pertaining to the rights 
of citizens, their recourse to justice, their relations to each other and the 
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relationship between citizen and government are peculiarly internal mat- 
ters. Nor are the developing countries disposed to accept substantial out- 
side help in developing or revising their laws pertaining to relations with | 
other governments, with foreign trade and investment firms, or with other 
international private or public agencies. The developing countries want 
to work out their own destinies and their own legal systems for their in- 
ternal stability and development and their external relations and interests. 

Although the governments in the developing countries ean play a major 
role in encouraging legal development, the support and co-operation of the 
legal profession is imperative if these efforts are to be effective. In large 
measure the success of legal reform and development must depend upon the 
profession, as it is up to them to know, interpret and apply the law. 
However, in many developing countries the legal profession is extremely 
small, and may be one of the main forces resisting change. Lawyers may 
in fact restrict access to the profession, especially in those countries where 

' disputes are traditionally settled through arrangements which by-pass the 
lawyer and litigation. Lawyers may see their rôle as conserving the old 
order rather than using the law as an instrument of social change. Law 
associations may cast their influence in the direction of perpetuating the 
élite status of the lawyer and the concept of the law as the exclusive 
possession of professionals, rather than of working to ensure high stand- 
ards of ethical conduct on the part of the profession and to make the law 
reflect the widely shared norms of society. 

Considered in the context of these broad generalities, the recent initiative 
of the legal profession in Asia in establishing a federation of Bar As- 
sociations from the H.C.A.F.E. countries is noteworthy indeed. The new 
organization, known as the Law Association for Asia and the Western 
Pacifice (Lawasia), had its inaugural conference in Canberra, Australia, 
in August, 1966. The Bar Council of Australia was the host organization. 
Attended by some 34 delegates representing 18 countries from Iran 
around through Japan, the conference adopted a constitution, selected its 
first Council and Executive Committee, undertook preliminary planning 
of a work program, and established provisional headquarters in Australia. 
By now nearly all the national associations represented at the Canberra 
meeting have ratified the constitution, and the organization is firmly 
launched. 

Lawasia was the culmination of exploratory efforts undertaken over a 
number of years. Its establishment testifies both to the growing strength 
of the legal profession in Asia and to the widespread recognition of the 
importance of further building up the profession and enlarging its con- 
tribution to the development of Asian countries. The strength of the 
profession varies widely among these countries. In Laos and Afghanistan, 
for example, there are no organized bodies of the profession, whereas 
in some other Asian countries there may be several competing groups. 


1 Afghanistan, Ceylon, Republic of China (Taiwan), Hong Kong, India, Indonesia, 
Iran, Japan, Korea, Malaysia, Nepal, New Zealand, Philippines, Singapore, Thailand, 
South Viet-Nam, Western Samoa and Australia. 
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In some of the Asian countries there may be very few lawyers—200 in 
South Viet-Nam, about 800 in South Korea, some 500 in Malaysia— 
whereas in other countries there may be an oversupply of lawyers in re- 
lation to the demand for their services. In this connection Lawasia may, 
as part of its efforts to strengthen the profession, encourage the expansion 
of legal aid both because this is a prerequisite to justice for all, irrespective 
of means, and because it offers an important solution to the problem of 
under-employment of lawyers. 

The establishment of Lawasia was based on certain assumptions: (1) 
the legal profession is important in the region; (2) it has special responsi- 
bilities in the development of the area; and (8) collaboration between 
national organizations of the profession in Asian countries can strengthen 
the profession and law in Asia. Regional co-operation in Asia, although 
still embryonic, is developing through such instrumentalities as the Asian 
Development Bank, the Colombo Plan, ASPAC, and E.C.A.F.E. How- 
ever, regional co-operation cannot be a purely inter-governmental enter- 
prise. To be effective it requires parallel efforts in the private sector. 
As an independent and non-governmental regional body, Lawasia aims 
at strengthening and mobilizing the resources and skills of the legal pro- 
fession in the region for the solution of national and regional development 
problems. 

Begun with modest resources, including a grant from the Asia Founda- 
tion, Lawasia in its current early stage of development is working to 
build up association and individual memberships including, in addition to 
practicing lawyers, judges, government lawyers, and law professors. It 
is setting up correspondents in countries in the region and already pub- 
lishes a News Bulletin containing news of the Association, reports on legal 
developments and events in Asia and elsewhere pertinent to Lawasia’s 
interests, comment on the legal situation in the B.C.A.F.E. countries, and 
other matters. Of greatest interest, Lawasia is moving ahead with its 
program of work, and is making plans for its second major conference, to 
be held in 1968. 

Lawasia’s work program, agreed to on a preliminary basis at the 1967 
Canberra Conference, was planned in more detail by the meeting of the 
Executive Committee held in Sydney in February, 1967. As a matter 
of priority Lawasia is undertaking a survey of research activities pertinent 
to law being carried out by universities and other organizations in the 
region so that in its own work and research program it will not be dupli- 
eating the efforts of other bodies. The Executive Committee decided 
also to give priority to the preparation of a study of the legal systems in 
the region. This will consist in relatively short papers on each country, 
prepared by authorities in the countries concerned with the assistance 
and co-ordination of Lawasia headquarters in Australia. When completed 
these papers should provide to individual and group members useful in- 
formation which so far has not been readily available. Lawasia may 
also incorporate in its work and research program comparative studies 
of developments in certain aspects of the law of contracts in the region, 
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and possibly an examination in depth of the field of remedies against public 
authorities. Other subjects will be identified for study later on. Pro- 
fessor Zelman Cowen, Vice Chancellor of the University of New England 
in Armidale, N.S.W., and formerly Dean of the Law School of the Uni- 
versity of Melbourne, is acting as official consultant on the research activi- 
ties and work program of the Association. 

Lawasia’s first rank-and-file conference is scheduled for July 1-3, 1968, 
and will be held in Kuala Lumpur with the assistance of the Ber Council 
of Malaya. Several hundred lawyers from throughout the region are 
expected to attend, and program planning is already well advanced. 
According to preliminary plans the major topics for study and discussion 
will be: (1) the legal aspects of development, including development 
planning and trade and investment; and (2) the rôle of lawyers in the 
region, including community attitudes towards the law and lawyers, legal 
education and the provision of adequate legal services. Following this 
conference and growing out of its discussions, Lawasia is making plans 
to collaborate in the organization of a seminar for lawyers to de held in 
Asia in late 1968 or 1969 on the legal aspects of economic development. 
Lawasia’s next major conference is scheduled for 1970 and will be co- 
ordinated with the International Bar Association Conference to be held 
that year in Tokyo. 

The Kuala Lumpur and subsequent conferences will facilitate contact 
and communication between lawyers in the region, an objective of Lawasia 
which is also furthered through its research, study and publication pro- 
grams, and eventually, when resources permit, through the travel and 
exchange of lawyers in Asian countries. Through this growing communica- 
tion Lawasia hopes to be able to express the views of lawyers in Asia on 
regional problems and in effect to be the recognized spokesman of the 
legal profession for the region. 

At present the Law Association for Asia and the Western Pacific is 
passing through its so-called ‘‘ Australian phase.’’ At the 1967 inaugural 
conference in Canberra, delegates voted to locate Lawasia’s vrovisional 
headquarters in Australia, and elected an Australian as its first president, 
Justice John Robert Kerr of the Supreme Court, Capital Territory and 
then head of the Bar Council of Australia. This decision to give initial 
administrative leadership of Lawasia to Australians was necessary because 
other bodies needed time to consider their position and to ratify the work 
of the conference. However, it was agreed that as soon as the organization 
was relatively well established, its headquarters and presidency would 
move to the Asian countries. Until then the presence of non-Australian 
vice presidents and executive members ensures that the broad regional view 
predominates. 

It will be some time before Lawasia’s contribution in the region can be 
measured. So far it has enlisted wide support and interest. The Council 
and member associations fully appreciate that strengthening the legal pro- 
fession in Asia and developing greater contact and mutual knowledge 
among lawyers in the region is only one of various possible approaches to 


468 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 


regional legal development. “The periodie meetings of Asian Chief Jus- 
tices represents another approach under which common problems relating 
to judicial administration and other matters are emphasized. Another 
approach, that of inter-governmental collaboration at the functional level, 
typifies E.C.A.F.E.’s growing involvement with the legal aspects of re- 
gional projects, such as the Asian Highway, the Mekong Delta develop- 
ment, and other collaborative efforts to develop the resources of Asia. 
A similarly functional and inter-governmental approach is likely to be 
part of the new Asian Development Bank’s concern with legal development, 
especially with banking law in the Asian countries and other bodies of 
law pertinent to the Bank’s undertakings. 

Another approach to legal development affecting Asia as well as other 
parts of the world is represented by the efforts of international organiza- 
tions, private and governmental, to encourage development in a specific 
field or branch of the law. Illustrative of this approach is the work of the 
International Legal Aid Society to promote legal aid in Asia and other 
parts of the world. A functional or subject-matter approach also typifies 
the work of the new United Nations Commission for International Trade 
Law (UNCITRAL). Composed of representatives of 29 states, including 
5 from Asia, this new body will encourage legal development relating to 
international trade through ‘‘the promotion of the progressive harmoniza- 
tion and unification of the law of international trade.’’ Lawasia is keenly 
interested in the work of these bodies. 

Finally, legal education and research offer still another means to forward 
legal development in Asia. The Law Association for Asia and the Western 
Pacific will be deeply concerned with these fields, although it will be work- 
ing primarily with practicing lawyers rather than law professors. As 
pointed out earlier, Lawasia will itself undertake research on legal systems 
and various legal problems important in the region. To the lawyers in- 
volved in the early stages of Lawasia’s development it seemed that asso- 
ciations of the legal profession offered a more appropriate base than law 
faculties for stimulating regional co-operation directed toward the legal 
concerns of the area both because of the difficulties encountered not too 
long ago by the Association of Asian Law Schools in getting firmly estab- 
lished, and because of the more direct involvement of practicing lawyers 
in national and regional development problems. However, Lawasia will 
be working closely with law faculties and with various regional organiza- 
tions concerned with education and research in law—the Asian Institute 
of International Studies based in the Philippines, the regional organizations 
emerging from the January, 1967, Hong Kong Conference on International 
Law, and from the June, 1967, East-West Center conference on sociological 
aspects of law in Asia, and other organizations. 

The countries of Asia are groping towards new approaches for develop- 
ing and sharing their resources. The conditions and problems in these 
countries vary enormously. In every country tensions exist between old 
and new values, old and new law. Modernization is generating new ten- 
sions and new demands. If the legal profession is to play a creative rôle 
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in arbitrating these demands and reducing these: tensions, its status must 
be enhanced, its efforts must be better informed, and its outlook must be 
widened to encompass not only local and national interests but the welfare 
of the entire Asian region. It is to this challenge that Lawasia, an in- 
digenous organization of the legal profession, is addressing itself. In 
pursuing it the Law Association for Asia and the Western Pacifice will 
need support and assistance, primarily from within the region, but also 
from outside organizations willing to respect Lawasia’s autonomy and 
similarly convinced that the legal profession has a significant part to play 
in the regional development of Asia. 
BarsBara B. Burn * 


SIXTY-SECOND ANNUAL MEETING OF THE SOCIETY, APRIL 25-27, 1968 
Tue Wasuineton Hiron Horen, Wasarneton, D. C. 
PROGRAM 
THURSDAY, APRIL 25, 1968 
2:15 p. m. 

Implementation and Enforcement of International Decisions 


Chairman: Oscar Schachter, Deputy Executive Director and Director of 
Research, United Nations Institute for Training and Research 
Speakers: Blaine Sloan, Director, General Legal Division, United Nations 
Secretariat 
William M. Reisman, Yale Law School 
Comments: 
Henry Q. Darwin, Legal Adviser, United Kingdom Mission to the United 
Nations 
John Lawrence Hargrove, Senior Adviser, International Law, United 
States Mission to the United Nations 


The Taking of Property: Evaluation of Damages 


Chairman: James N. Hyde, of the New York Bar 
Panelists: Hans W. Baade, Duke University School of Law 
Frank Griffith Dawson, of the New York Bar 
Ernest L. Kerley, Assistant Legal Adviser for International. Claims, 
Depariment of State 
John Q. Laylin, of the District of Columbia Bar 
Norman Mintz, College of Business Administration, Syracuse University 
‘William Harvey Reeves, of the New York Bar 
Burns H. Weston, University of Iowa College of Law 


5:15 p. m.— Reception 


* Formerly on the staff of the Asia Foundation; presently Consultant to the 
Foundation. 
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8:15 p. m. 
Aggression, War and Neutrality under the United Nations Charter 


Chairman: Abram Chayes, Harvard Law School 

Speakers: E. Lauterpacht, Cambridge University 
Richard R. Baxter, Harvard Law School 

Comments: Carl F. Salans, Deputy Legal Adviser, Department of State 
James F. Hogg, University of Minnesota Law Schoel . 
Richard S. Miller, Ohio State University College of Law 


United Nations Human Rights Covenants: Problems of Ratification and 
Implementation 


Chairman: Louis B. Sohn, Harvard Law School 

Speakers: Clarence Clyde Ferguson, Jr., Howard University School of Law 
G. W. Haight, of the New York Bar 

Comments: John Carey, of the New York Bar 
William Korey, B’nai B’rith 
Egon Schwelb, Yale Law School. 


FRIDAY, APRIL 26, 1968 
9:15 a. m. 


Securities Regulation: Conflict and Comparison 


Chairman: To be announced 
Speakers: Daniel H. Brill, Board of Governors of the Federal Reserve 
System 
Robert L. Knauss, University of Michigan Law School 
Comments: Allan R. Roth, Director, Legal and Government Affairs, Ameri- 
can Stock Exchange 
Nathaniel Samuels, Kuhn, Loeb & Co. 
William J. Schrenk, Jr., of the New York Bar 
W. Arthur Stimpson, Price, Waterhouse & Co. 


The Participation of Mini-States in International Affairs 


Chairman: Ambassador Zachariah K. Matthews, Ambassador of Botswana 
to the United States 
Speakers: Jacques Rapoport, Principal Research Officer, United Nations 
Institute for Training and Research 
Roger Fisher, Harvard Law School 
Comments: Mohsen 8. Esfandiary, Counsellor, Permanent Mission of Iran 
.to the United Nations 
Elizabeth Brown, Director, Office of United Nations Political Affairs, 
Department of State 
Stanley A. De Smith, New York University Center for International 
Studies 
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2:15 p. m. 


The Impact of Fifty Years of Soviet Theory and Practice on 
International Law 


Chairman: John N. Hazard, Columbia University School of Law 
Speakers: Ambassador Platon D. Morosov, Deputy Permanent Representa- 
tive of the Union of Soviet Socialist Republics to the United Nations 
George Ginsburgs, New School for Social Research 
Comments: Alwyn V. Freeman, Johns Hopkins School of Advanced Inter- 
national Studies 
Jerome A. Cohen, Harvard Law School 


Whose Is the Bed of the Sea? 


(Joint Session with the American Branch of the International 
Law Association) 


Chairman: Jonathan Bingham, Member of Congress from New York 
Speakers: Ambassador Arvid Pardo, Permanent Representatwe of Malta 
to the United Nations : 

Richard Young, of the New York Bar 

Comments: Francis Christy, Resources for the Future 
Ivan L. Head, Faculty of Law, University of Alberta 
Louis Henkin, Columbia University School of Law 
Cecil J. Olmstead, Texaco, Inc. 


6:00 p. m—Reception 


7:15 p. m. 
ANNUAL DINNER 


Speakers: John R. Stevenson, President of the Society 
Ambassador Edvard Hambro, Permanent Representative of Norway to 
the United Nations 
Nicholas deB. Katzenbach, Under Secretary of State 


SATURDAY, APRIL 27, 1968 
9:15 a. m. 


Business Meeting and Election of Officers 


2:15 p. m. 
The Philip C. Jessup International Law Moot Court Competition 


(Arranged by the Association of Student International Law Societies) 
Cass oF Eeypr v. UNITED STATES 


Re: Innocent passage through Straits of Tiran and Gulf of Aqaba 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section is compiled by Charles I. Bevans, Assistant 
Legal Adviser, Department of State. 


FRIENDLY RELATIONS AND CO-OPERATION AMONG STATES 
Principles of international law 


A statement by Ambassador Robert S. Benjamin, United States Repre- 
sentative in United Nations Committee VI (Legal) on Principles of Inter- 
national Law Concerning Friendly Relations and Co-operation Among 
States, November 7, 1967, is quoted in part as follows: 


Mr. Chairman: 

The United States Delegation would like to place before the Legal 
Committee our assessment of the work accomplished thus far, and particu- 
larly in 1967, by the Special Committee on Principles of International 
Law Concerning Friendly Relations and Cooperation Among States in 
Accordance with the United Nations Charter. I hope that you, sir, and 
the members of this Committee will forgive my speaking at some length. 
The United States attributes considerable importance to the ‘‘Friendly 
Relations’’ item and the issues which it raises. My Delegation accordingly 
believes that an analysis of where the General Assembly stands in relation 
to the agreed goal of a declaration may be useful. 

Let me begin by saying that we consider the work of the Special Com- 
mittee in 1967 represents positive achievement. Of course we regret that 
it was not possible for the Special Committee to make greater progress in 
preparing meaningful consensus texts on all the Charter principles which 
are the subject of this item. To us—as, I am sure, to others—the Special 
Committee’s pace must at times seem slow. Yet, when we pause to reflect 
on the difficulty of a number of aspects of this work, and its high degree 
of political sensitivity, we reach the conclusion that the Special Com- 
mittee’s record at the last session is a creditable one. 

It is not always easy to try to isolate ourselves from the ephemeral 
present in preparing formulations of Charter principles, particularly 
when these principles touch upon the most sensitive political issues and 
national desires of our day. To do so is all the more difficult in this year 
of 1967, which has so tragically witnessed intensified hostilities in a num- 
ber of areas around the world. Quite naturally, one tends to view prob- 
lems of law and institutions through prisms of the immediate present, and 
to lose sight of the fact that the Friendly Relations Declaration should be 
designed to survive more than a summer. 

Seen in this light, the Special Committee on Friendly Relations should 
not be eriticized for its slender work product. That product consists of 
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two Drafting Committee consensus texts—on the duty to fulfill in good 
faith international legal obligations, and the duty of inter-State co- 
operation—-together with a Drafting Committee consensus analysis of 
agreed rules and disputed propositions concerning the prohibition of the 
use of force. 

Mr. Chairman, I turn now to the first principle upon which consensus 
was reached this year, the principle that States must fulfill in good faith 
obligations assumed by them in accordance with the Charter. The Draft- 
ing Committee was able to reach agreement on a text containing four 
short paragraphs whose brevity belies their importance. These para- 
graphs rightly proclaim a number of principles fundamental to any con- 
ception of a progressive and orderly international community. They also 
state rules for which meaningful compliance is necessary if peoples around 
the globe are to undertake the arduous and challenging tasks of national 
construction and development. 

The Drafting Committee consensus text proclaims the basic principle 
that every State has the duty to fulfill in good faith obligations assumed by 
it in accordance with the Charter of the United Nations. The text couples 
with this duty the supremacy of Charter cbligations in the event of con- 
flict with other legal obligations. This reaffirmation of Charter obligations 
and their supremacy is not an idle repetition of Article 103 of the Charter. 
It is, instead, a reaffirmation of the vital importance, in an interdependent 
world, of the fulfillment of such Charter obligations as the duty to 
refrain from the threat or use of force against the territorial integrity 
or political independence of other countries or in any other manner in- 
consistent with the Purposes of the United Nations. Surely, no one may 
question, in this year 1967, the extent of denger to the peace and to nation- 
building which inevitably flows from failure to live up to this doctrine. 
The text also reminds us that a country cannot legitimately claim non- 
compliance with its Charter obligations on the asserted ground of in- 
compatibility of those obligations with other treaty commitments. 

Second, the consensus text properly reflects the need for compliance 
with international legal obligations to which every State is duty-bound 
regardless of whether these obligations arise from customary or conven- 
tional international law. The text thus states that a State has the duty to 
fulfill in good faith its obligations under generally recognized principles 
and rules of international law as well as its obligations under international 


1 The Drafting Committee text, A/6799, p. 130, read: 

1. Every State has the duty to fulfil in good faith the obligations assumed by it in 
accordance with the Charter of the United Nations. 

‘2. Every State has the duty to fulfil in good faith its obligations under the gen- 
erally recognized principles and rules of international law. 

‘*3, Every State has the duty to fulfil in good faith its obligations under inter- 
national agreements valid under the generally recognized principles and rules of 
international law. 

‘td. Where obligations arising under internationel agreements are in conflict with 
the obligations of Members of the United Nations under the Charter of the United 
Nations, the obligations under the Charter shall prevail.’’ 
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agreements. This formulation advances us well beyond a literal reading of 
the express provisions of the Charter, which do not deal with this range 
of issues. The text results from a shared understanding that both cus- 
tom and treaty are sources of international law and that duties derived 
from each are entitled to full respect. 

A number of controversial and dubious proposals were placed before 
the Special Committee in connection with the principle of good faith ful- 
fillment. We think that the Drafting Committee acted wisely in declining 
to include them in articulating this principle. It was proposed, for ex- 
ample, that only ‘‘treaties freely concluded and on the basis of equality”? 
should be entitled to be fulfilled in good faith. This proposal was wisely 
omitted in view of the fact that it dealt with treaty problems of considerable 
complexity—problems that will be taken up by the forthcoming Conference 
on the Law of Treaties at Vienna—and because, stated in this abbreviated 
fashion, it could pose a threat to the security of treaty relations and thus 
to nation-building and the cause of world peace. 

On the other hand, we regret that the Drafting Committee was unable 
to include in the consensus text a principle stating that obligations under 
international law may not be lawfully avoided by reason of either national 
law or national policy. Surely the notion of supremacy of international 
law should no longer be regarded as controversial. Indeed, we think it 
is not so regarded, and we conclude that this principle was declined by 
some on the ground that this degree of articulation was unnecessary and 
undesirable in a text the very function of which is to call the attention 
of States to their international legal duties. 

Mr. Chairman, I turn now to the consensus principle concerning the 
duty of States to cooperate with one another in accordance with the Char- 
ter. Although this text may not be as tightly worded as the text on good 
faith fulfillment, it represents a strenuous and, we think, not unsuccessful 
effort by all members of the Special Committee to achieve a mutually 
acceptable result. At its 1966 session in New York, the Special Committee 
came very close to an agreed statement of the principle of cooperation. 
In 1967 it bridged those gaps which it was earlier unable to close.? 


2The Drafting Committee text, ibid. p. 83, read: 

“1. States have the duty to co-operate with one another, irrespective of the differ- 
ences in their political, economic, and social systems, in the various spheres of inter- 
national relations, in order to maintain international peace and security and to 
promote international economic stability and progress, the general welfare of nations 
and international co-operation free from discrimination based on such differences. 

2, To this end: 

‘*(a) States shall co-operate with other States in the maintenance of international 

peace and security. 

*“(b) States shall co-operate in the promotion of universal respect for and ob- 
servance of human rights and fundamental freedoms for all, and in the 
elimination of all forms of racial discrimination and all forms of religious 
intolerance. 

‘t (e) States shall conduct their international relations in the economic, social, eul- 
tural, technical and trade fields in accordance with the principles of sovereign 
equality and non-intervention. 
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The keystone of the cooperation text is interdependence. The thesis 
of the text is that cooperation is an indispensable condition for the mainte- 
nance of peace and the promotion of international economic stability and 
progress and the general welfare of nations. In one sense this is a truism, 
and it may be wondered whether our colleagues in the Second Committee 
will not be a little surprised at this statement of the obvious. However, 
in another and more important sense, the statement of interdependence 
in legal terms is of no little importance. It is a reminder of the fact that 
whatever the facts of geography, there are no islands in this second half of 
the twentieth century. 

The consensus text rightly gives primacy of place to the duty of States 
to cooperate with one another in the maintenance of international peace 
and security. This well reflects the Charter’s investiture of the United 
Nations Organization with the primary Purpose of maintaining the peace, 
as stated in Article 1,-paragraph 1. The Drafting Committee text con- 
nects with this obligation the duty of Members of the United Nations ‘‘to 
take joint and separate action in cooperation with the United Nations in 
accordance with the relevant provisions of the Charter.’’ Naturally, a 
clause of this broad general character cannot, and does not irvolve an 
attempt to resolve the issues which have deeply divided the membership 
of this Organization. Indeed, it must be confessed that the agreement of 
some to a duty to take joint and separate action in cooperation with the 
United Nations was possible only because of the inclusion of the terminal 
words ‘‘in accordance with the relevant provisions of the Charter.’’ These 
serve to let each maintain its own view, subject to the opinions cf others 
and its own conscience, concerning such matters as peace-keeping, financing 
or cooperative action to complete the process of de-colonization. Never- 
theless, the statement of an international legal obligation ‘‘to take joint 
and separate action in cooperation with the United Nations’’ represents 
a larger step than many would have thought possible at this time. 

The cooperation text immediately thereafter recites a duty to cooperate 
‘fin the promotion of universal respect for and observance of human 
rights and fundamental freedoms for all, and in the elimination of all 
forms of racial diserimination and all forms of religious intolerance.” We 
think it appropriate that special attention should be called to human rights. 
We say this out of an awareness that human rights problems trouble many 
countries, not the least of which is my own. Quite apart from its im- 
portance in any time, the notion of an existing legal obligation in the 
human rights field is the more timely now. 

The final paragraph of the text calls for cooperation in the promotion 





‘*(d) States Members of the United Nations have the duty to take joint and 
separate action in co-operation with the United Nations in accordance with 
the relevant provisions of the Charter. 

‘€3, States should co-operate in the economie, social and cultural fields es well as 
in the field of science and technology and for the promotion of internatiore] cultural 
and educational progress. States should co-operate in the promotion of economic 
growth throughout the world, especially that of the developing countries.’’ 
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of economic growth throughout the world, especially that of the developing 
countries. The text does not speak in this instance of a legal duty but 
says that States ‘‘should’’ cooperate. This reflects, without change, a 
proposal submitted by Algeria and a number of other non-aligned coun- 
tries who themselves recognized the difficulty, in light of the doctrine of 
sovereign equality, of stating a legal duty to cooperate, with particular 
emphasis on a specific group of countries. Needless to say, no one would 
dispute that as a matter of policy developed countries may wish to give 
special consideration to the needs of the developing countries. The 
function of the cooperation text is to encourage them to do just this. 

I might digress for a moment to say that there is a useful lesson in this 
aspect of the agreed cooperation text. Earlier, some members had shown 
a tendency to think of the Friendly Relations exercise as requiring the 
application of a collective knife to slice off what is conceived of as purely 
legal material from material having a predominantly hortatory or rec- 
ommendatory character. Some would then have apparently felt com- 
pelled to discard the latter as having little relevance to our work and no 
place in the Declaration. We think this view was unnecessarily self- 
denying, and we are glad to see that theoretical objections of this sort did 
not prevent agreement on the non-aligned proposal. There are other areas 
of the Declaration in which many will want to include material ad- 
mittedly of a recommendatory rather than an obligatory character but 
which is too important to omit. 

Mr. Chairman, I turn now to the Special Committee’s work on the prin- 
ciple concerning the threat or use of force. The events of this year 
demonstrate at once how important this principle is, as well as how fre- 
quently and with what serious consequences it is violated. 

It may be useful to recall that members of the Legal Committee found 
themselves in agreement on a text on the non-use of force during the 
Twentieth Session of the General Assembly on the basis of the work of 
the Special Committee at Mexico City in 1964. We very much regret that 
some members of the Special Committee at its immediately following ses- 
sion in 1966, put aside that consensus and the Special Committee was ac- 
cordingly unable to report agreement. 

Nevertheless, the Mexico City agreement shows that even on this most 
difficult, most urgent of all principles of international life and law, it is 
possible to make progress. 

It is our view, and we believe it is shared by many, that the work of 
the Special Committee at its 1967 session on the threat or use of force is 
to be commended. Of course we regret that it was not possible to reach 
final agreement, but we are optimists in this regard. We are not aware 
of any reason why further work should not bring the prospect of agreement 
on a meaningful text. Naturally, a meaningful consensus text can be 
found only at the end of a long path along which lie many disputes, many 
compromises, and not a little emotion. But neither the difficulty nor 
the length of this path should deter us. 

What exactly did.the Special Committee accomplish on the principle 
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of the non-use of force? It set down a number of general statements rele- 
vant to this principle which should form the basis of further work. 
Considerable care was taken in the drafting of these statements. 

The Drafting Committee statements include a number of basic legal 
duties. It was agreed, for example, that ‘‘every State has the duty to 
refrain from the threat or use of force to violate the existing boundaries 
of another State or as a means of solving international disputes, including 
territorial disputes and problems concerning frontiers between States.’ 
The statement also notes that there was no agreement whether there 
should be a reference to international lines of demarcation in this connec- 
tion. As many Members are aware, the United States has consistently 
held the view that force which would be illicit if employed across frontiers 
of great antiquity is equally illegitimate when employed across relatively 
recent international lines of demarcation. It has seemed to us that failure 
to recognize explicitly the application of Article 2, Paragraph 4, of the 
Charter to international demarcation lines can only stimulate anarchy 
rather than serve to make the use of force less attractive. That, after all, 
is a large part of the function of rules concerning the use of force. 

Some have said that our call for an express provision would seem to 
imply that an armistice demarcation line is political in character and 
eternal in life span. This is not so. Applying Article 2, paragraph 4, 
to a demarcation line does not carry with it any implication of the im- 
mutability of the line nor, surely, does it suggest that it cannot or should 
not be altered. What this principle does is to stress the fact that change 
must be peaceful, and that employment of armed force across international 
demarcation lines is not permissible. Indeed, everyone recognizes that 
the established frontiers of older States may be peacefully changed ; treaties 
of cession, border adjustment agreements and arrangements for mutual 
mapping are, after all, nothing new. 

The Drafting Committee also reached agreement on a number of other 
important aspects of the non-use of force. It agreed that there is a uni- 
versal duty to refrain from acts of armed reprisal. It agreed that every 
State has the duty to refrain from organizing or encouraging the organ- 
ization of irregular or volunteer forces for incursion into another State’s 
territory. It agreed that every State has the duty to refrain from in- 
volvement in civil strife and terrorist acts in another State. There was 
agreement on the inclusion of the concept of general and complete dis- 
armament under effective international control. There was agreement 
that attention should be drawn to the importance of collateral measures 
to reduce international tensions and strengthen confidence among States. 

Finally, it was agreed in principle that the United Nations security 
system should be made more effective, although one or two delegations 
were not certain of the desirability of placing a statement to this effect 
in the Declaration. We hope that further reflection will remove what- 
ever cautions may have been felt in this connection. We think that in 
the 1960’s perhaps the most important concern we had was a United 
Nations, which could effectively serve the cause of peace by taking action 
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to lessen tensions and act without delay when hostilities occur. There 
may be differing views as to how this Organization may best be equipped 
to fulfill ics principal purpose, but surely there are no meaningful differ- 
ences on. the purpose itself. 

A number of difficult issues lie in the path of a substantial articulation 
of the prchibition against the use of force. There is the sensitive issue 
of the specific exceptions to prohibition. There is the issue of whether 
it can be said that territory may never be the object of military occupation 
or other measures of foree and the effect of this statement on existing situ- 
ations in Europe. There is the effort of some to add to the prohibition 
against the use of military force in Article 2, paragraph 4, a further pro- 
hibition against the use of economic, political or informational measures 
intended to have an impact on the political independence or territorial 
integrity of another country. There are already available solutions for 
bridging tais gap. 

There is the question of the relationship of Article 2, paragraph 4, to 
territories which have not yet achieved independence or self-government. 
These and other issues require careful and concentrated attention. 

Mr. Chairman, this year the Drafting Committee reached agreement on 
the principles of good faith fulfillment and cooperation. We know 
of no reason why the Drafting Committee texts on these principles should 
not be adopted and made a part of the Friendly Relations Declaration. 

When one considers that the Special Committee at its 1966 session pro- 
duced consensus texts on the peaceful settlement of disputes and sovereign . 
equality of States, the record of the Committee begins to look quite re- 
spectable. Indeed, as I have suggested, we think that record is positive, 
given the ifficulties of the issues and the existing state of international 
relations. There still remains much work to be done on the principle 
concerning the non-use of force. There also remain, of course, the prin- 
ciples of equal rights and self-determination of people, and non-inter- 
vention in matters within the domestic jurisdiction of States. My Gov- 
ernment has already stated its views on the last two principles, and I 
will not burden you by reiterating them at this time. Suffice it to say 
that we are confident that it will be possible to reach agreement on self- 
determination and non-intervention if these principles are approached in 
the same spirit of free exchange of ideas and willingness to seek mutual 
accommodations, which have characterized discussions on the four prin- 
ciples on which agreed texts have been produced... . 

(Press Release U.S./U.N.-179, November 7, 1967.) 


JUDICIAL ASSISTANCE 


Convention on the Service Abroad of Judicial and Extrajudicial Docu- 
ments in Civil or Commercial Matters—Deposit of instruments of 
ratification 


On August 24, 1967, the United States deposited its instrument of 
ratification of the Convention on the Service Abroad of Judicial and Extra- 
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judicial Documents in Civil or Commercial Matters, which Convention 
was opened for signature at The Hague on November 15, 1965. The 
United States was the first signatory government to deposit its ratifica- 
tion. The United Kingdom deposited its instrument of ratification on 
November 17, 1967. The Convention will enter into force on the sixtieth 
day after the deposit of the third instrument of ratification. 

The following designations and declarations were made on the part of 
the Government of the United States in connection with the deposit of its 
instrument of ratification : 


1. In accordance with Article 2, the United States Department of 
State is designated as the Central Authority to receive requests for 
service from other Contracting States and to proceed in conformity 
with Articles 3 to 6. 

2. In accordance with Article 6, in addition to the United States 
Department of State, the United States Department of Justice and 
the United States Marshal or Deputy Marshal for the judicial dis- 
trict in which service is made are designated for the purpose of com- 
pleting the certificate in the form annexed to the Convention. 

3. In accordance with the second paragraph of Article 15, it is 
declared that the judge may, notwithstanding the provisions of the 
first paragraph of Article 15, give judgment even if no certificate 
of service or delivery has been received, if all the conditions specified 
in subdivisions (a), (b) and (c) of the second paragraph of 
Article 15 are fulfilled. 

4. In accordance with the third paragraph of Article 16, it is 
declared that an application under Article 16 will not be entertained 
if it is filed (a) after the expiration of the period within which the 
same may be filed under the procedural regulations of tke court in 
which the judgment has been entered, or (b) after the expiration of 
one year following the date of the judgment, whichever is later. 

5. In accordance with Article 29, it is declared that the Convention 
shall extend to all the States of the United States, the District of 
Columbia, Guam, Puerto Rico, and the Virgin Islands. 


(Note of Aug. 23, 1967, from the American Ambassador to the 
Minister of Foreign Affairs of the Netherlands. Copy in the file 
of the Office of the Legal Adviser, Department of State.) 


The following declarations were made on the part of the Government 
of the United Kingdom in connection with the deposit of its instrument 
of ratification : 


(a) In accordance with the provisions of Articles 2 and 18 of the 
Convention, Her Majesty’s Principal Secretary of State for Foreign 
Affairs is designated as the Central Authority; and the Senior 
Master of the Supreme Court, Royal Courts of Justice, Strand, 
London W.C.2, the Crown Agent for Scotland, Lord Advocate’s 
Department, Crown Office, 9 Parliament Square, Edinburgh 1, and 
the Registrar of the Supreme Court, Royal Courts of Justice, Belfast 
1, are designated as additional authorities for England and Wales, 
Scotland, and Northern Ireland, respectively. 

(b) The authorities competent under Article 6 of the Convention 
to complete the Certificate of Service are the authorities designated 
under Articles 2 and 18. 
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(c) In accordance with the provisions of Article 9 of the Con- 
vention, the United Kingdom designates as receivers of process 
through consular channels the same authorities as those designated 
under Articles 2 and 18. 

(d) With reference to the provisions of paragraphs (b) and (e) 

of Article 10 of the Convention, documents for service through 

official channels will be accepted in the United Kingdom only by 
the central or additional authorities and only from judicial, con- 
sular or diplomatic officers of other Contracting States. 

(e) The United Kingdom declares its acceptance of the provisions 

of the second paragraph of Article 15 of the Convention. 

(£) In accordance with the provisions of the third paragraph of 

Article 16 of the Convention, the United Kingdom declares, in rela- 

tion to Scotland only, that applications for setting aside judgments 

on the grounds that the defendant did not have knowledge of the 
proceedings in sufficient time to defend the action will not be enter- 
tained if filed more than one year after the date of the judgment. 

3. The authorities designated by the United Kingdom will require 
all documents forwarded to them for service under the provisions of 
the Convention to be in duplicate and, pursuant to the third para- 
graph of Article 5 of the Convention, will require the documents 
to be written in, or translated into, the English language. 

4. A notification under the second and third paragraphs of Article 
29 regarding the extension of the Convention to the territories for 
the international relations of which the United Kingdom is responsible 
will be addressed to the Royal Netherlands Government in due course. 


(Note of Nov. 17, 1967, from the British Ambassador at The 


Hague to the Netherlands Foreign Minister. Copy in the file 
of the Office of the Legal Adviser, Department of State.) 


MERCENARIES 
U.N. resolution condemning use of Angola as base for Congo mercenaries 


The Security Council met on November 8, 14, and 15 to consider a com- 
plaint from the Democratie Republic of the Congo. Following is a 
statement made in the Council on November 8 by U. S. Deputy Representa- 
tive William B. Buffum, together with the text of a resolution adopted by 
the Council on November 15. 


STATEMENT BY AMBASSADOR BUFFUM 


Mr. President, it is a matter of some regret to my delegation that the 
Security Council once again finds it necessary to convene on a serious 
charge relating to the activities of armed mercenaries in the Democratic 
Republic of the Congo. 

As we were reminded by the Deputy Foreign Minister of the Democratic 
Republic of the Congo, it has been less than 4 months since we were called 
upon to consider the potential threat to the independence and territorial 
integrity of the Congo posed by mercenaries then reported to be assembling 
in neighboring territory. 

On July 10, in Resolution 239,? the Security Council expressed its con- 


1 U.N. Doe. 8/8218. 
2 For text, see Dept. of State Bulletin of July 31, 1967, p. 152. 


1968] CONTEMPORARY PRACTICE OF THE. UNITED STATES 481 


cern over this circumstance and condemned ‘‘any State which persists in 
permitting or tolerating the recruitment of mercenaries, and the provision 
of facilities to them, with the objective of overthrowing the Governments 
of States Members of the United Nations.’’ This resolution also called 
upon ‘‘Governments to ensure that their territory and other territories 
under their control, as well as their nationals, are not used for the planning 
of subversion, and the recruitment, training and transit of mercenaries 
designed to overthrow the Government of the Democratic Republic of 
the Congo.’’ 

I have listened very carefully, Mr. President, to the statement made to 
us today by the distinguished Deputy Foreign Minister of the Congo. 
His account of these recent incursions into his country is a cause of deep 
concern. Now, it is admittedly very difficult under prevailing circum- 
stances for any government in a short time to marshal and to present 
those concrete kinds of evidence which one would like to have before 
making a formal judgment on the merits of a complaint. However, his 
report on the current situation and our own knowledge of the history of 
the mercenary problem in the Congo create a strong presumption that the 
resolutions of this Council have been violated. Confirmation of his report 
would mean, notwithstanding the denials made by the Government of 
Portugal and which were repeated to us today, that Angola had indeed 
been used by mercenaries to prepare an armed incursion into the Congo. 

It is very difficult for my delegation to understand how foreign mer- 
cenaries could be present in Angola, make preparation for such a mis- 
adventure, and then leave Angola for the Congo without the acquiescence 
or at least the knowledge of the Portuguese authorities. The implications 
of Portuguese responsibility, even if only tacit, would therefore appear to 
be serious. It was for this reason, sir, that my Government has made 
known to the Government of Portugal its concern about this matter. 

It is the hope of the United States that the Government of the Demo- 
eratic Republic of the Congo will be able to deal effectively with this 
latest mercenary threat so that it can continue the development of national 
unity and economic progress in a framework of peace and security. 

It is the proper concern of this Security Council that the mercenary 
danger which has threatened the Congo for so long be eliminated and not be 
permitted to recur. All countries, particularly those bordering on the 
Congo, have a very grave responsibility to insure compliance with the 
resolutions of this Council on the mercenary problem. My delegation, 
consequently, calls upon all countries to comply scrupulously with both 
the letter and the spirit of Council Resolution 239. 


TEXT OF RESOLUTION ? 


The Security Council, . 

Concerned by the serious situation created in the Democratie Republie 
of the Congo following the armed attacks committed against that country 
by foreign forces of mercenaries, 


3 U.N. Doe. S/RES/241 (1967); adopted without objection on Nov. 15. 
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Concerned that Portugal allowed those mercenaries to use the territory 
of Angola under its administration as a base for their armed attacks 
against the Democratic Republic of the Congo, 

Taking into consideration the support and assistance that those mer- 
cenaries have continued to receive from some foreign sources with regard 
to recruitment and training, as well as transport and supply of arms, 

Concerned at the threat which the organization of such forces poses to 
the territorial integrity and independence of States, 

Reaffirming resolutions 226 of 14 October 19664 and 239 of 11 [10] 
July 1967, 

1. Condemns any act of interference in the internal affairs of the Demo- 
cratic Republic of the Congo; 

2. Condemns, in particular, the failure of Portugal, in violation of the 
above-mentioned Security Council resolutions, to prevent the mercenaries 
from using the territory of Angola under its administration as a base 
of operations for armed attacks against the Democratic Republie of the 
Congo; 

3. Calls wpon Portugal to put an end immediately, in conformity with 
the above-mentioned resolutions of the Security Council, to the provision 
to the mercenaries of any assistance whatsoever ; 

4. Calis upon all countries receiving mercenaries who have participated 
in the armed attacks against the Democratie Republic of the Congo to take 
appropriate measures to prevent them from renewing their activities 
against any State; 

5. Calls upon all Member States to co-operate with the Security Council 
in the implementation of this resolution ; 

6. Decides that the Security Council should remain seized of the question 
and requests the Secretary-General to follow the implementation of the 
present resolution. 

(57 Dept. of State Bulletin 807 (1967).) 


PRINCIPLES FoR PRACE IN THE Mippue East 


On November 22, 1967, the Security Council adopted unanimously the 
following resolution regarding the Middle East: i 


The Security Council, 

Expressing its continuing concern with the grave situation in the 
Middle East, 

Emphasizing the inadmissibility of the acquisition of territory by 
war and the need to work for a just and lasting peace in which every 
State in the area can live in security, 

Emphasizing further that all Member States in their acceptance of 
the Charter of the United Nations have undertaken a commitment 
to act in accordance with Article 2 of the Charter, 

1. Affirms that the fulfilment of Charter principles requires the 
establishment of a just and lasting peace in the Middle East which 
should inelude the application of both the following principles: 


4 For text, see Dept. of State Bulletin of Nov. 14, 1966, p. 760. 
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(i) Withdrawal of Israeli armed forces from territories occupied 
_ in the recent conflict; 

(ii) Termination of all claims or states of belligerency and respect 
for and acknowledgement of the sovereignty, territorial integrity and 
political independence of every State in the area and their right to” 
live in peace within secure and recognized boundaries free from 
threats or acts of force; 

2. Affirms further the necessity 

(a) For guaranteeing freedom of navigation through international 
waterways in the area; 

(b) For achieving a just settlement of the refugee problem; 

(e) For guaranteeing the territorial inviolability and political in- 
dependence of every State in the area, through measures including the 
establishment of demilitarized zones; 

8. Requests the Secretary-General to designate a Special Representa- 
tive to proceed to the Middle Hast to establish and maintain contacts 
with the States concerned in order to promote agreement and assist 
efforts to achieve a peaceful and accepted settlement in accordance 
with the provisions and principles in this resolution ; 

4. Requests the Secretary-General to report to the Security Council 
on the progress of the efforts of the Special Representative as soon 
as possible. 


(U.N. Doe. S/RES/242 (1967) (S/8247); 57 Dept. of State 
Bulletin 843 (1967).) 


On November 22, 1967, Ambassador Goldberg made a statement with 
respect to the resolution, which is quoted in part as follows: 


The United States is gratified that the United Kingdom draft resolution 
has received the unanimous support of the Council. As I made clear 
in my brief intervention before the vote, we have voted for the resolution 
because we find it entirely consistent with the policy of the United States 
Government on the Middle East—the five principles enunciated by 
President Johnson in his statement of June 19 and my several statements 
in the Council since then. 


We trust—and we believe this Council has the right to expect—that 
the parties concerned, without prejudice to their respective positions, will 
receive the United Nations representative and cooperate with him in the 
peacemaking process which this resolution sets in motion. 

Success will depend, in the final analysis, upon the spirit in which the 
parties receive him and work with him to find solutions that will permit 
the Middle East to benefit from a permanent state of peace, security, 
justice, and tranquillity. For this reason, we strongly urge all parties not 
only to participate in the peacemaking process but to do so with the maxi- 
mum spirit of accommodation, of respect for others’ vital interests and 
legitimate grievances, of mutual accommodation and magnanimity. 


162 AJL. 158 (1968). 
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Were it uot for the fact that the United Kingdom resolution was so 
delicately balanced and our realization that the offering of any amend- 
ments, from any source, could have upset that balance and jeopardized 
the chance of successful action by this Couneil, my delegation would have 
offered an amendment so that the Council could have endorsed the need 
to achieve a limitation on the wasteful and destructive arms race in the 
Middle East. This was one of President Johnson’s five points. We have 
taken particular note of, and have been encouraged by, the fact that a 
provision to this effect was included in the draft resolution placed before 
the Council by the Soviet Union, as it was in our draft resolution. 

We do not conceive that the mandate of the special representative to be 
designated by the Secretary-General excludes his exploring this important 
and urgent requirement of peace as he establishes and maintains contacts 
with the states concerned. His mandate encompasses the search for a 
just and lasting peace—and in pursuing this search, he should be en- 
couraged by the fact that two great powers, the Soviet Union and the 
United States, have indicated a willingness to have the problem of a 
limitation on the arms race discussed and explored. 

As for my own Government, we have stated before, and I renew that 
statement now, that the United States will use every resource of diplomacy 
including cooperating with the special representative to find a course which 
will put an end to the waste and the futility of the arms race in the Middle 
East. The beginning—but only a beginning—can be made if the United 
Nations, as we have proposed, would call upon all of its members to report 
all shipments of all military arms into the area and keep those shipments 
on file for all the peoples of the world to observe. 

The special representative will need all the help and support he can 
get—both from the parties and from the international community. I 
have already given my Governmert’s pledge on this score, and I wish to 
reiterate it again today: a pledge to this Council and to the parties con- 
cerned that the diplomatic and political influence of the United States 
Government will be exerted in support of the efforts of the United Nations 
representative to achieve a fair and equitable and dignified settlement 
so that all in the area can live in peace, security, and tranquillity. 

Similar pledges from other members of the Council and the United Na- 
tions, particularly those with great diplomatic and political influence, 
would be invaluable. For they would not only lend weight to the efforts 
of the special representative, but they would help to reassure all the 
peoples of the Middle Hast that they are not alone as they turn their at- 
tention to the search for the foundations of a just and durable peace. 

In creating the framework of peace in the Middle Hast, the Security 
Council took the first step last June—by helping to bring about a cease- 
fire. It is vitally important that the cease-fire be maintained. Violations 
by any party cannot and must not be condoned. 

Today we have taken a second step, the appointment of a special repre- 
sentative to go to the area in order to promote agreement and assist efforts 
to achieve a peaceful settlement. And for those who sometimes wonder 
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about the value and effectiveness of the United Nations, perhaps in these 
two: steps we have provided an answer to-those worries and concerns. ' 


(57 Dept. of State Bulletin 842 (1967).) 


SEABED AND OCEAN FLOOR 


Reservation exclusively for peaceful purposes—establishment of an ad 
hoc study committee 


Following is a statement by Ambassador Arthur J. Goldberg, United 
States Representative to the United Nations in Committee I (Political and 
Security), on the question of the reservation exclusively for peaceful pur- 
poses of the seabed and the ocean floor, December 18, 1967: 


Mr. President, the resolution before us marks the first major step by 
the United Nations in a realm of great significance to all members of this 
Organization. I would like to take this opportunity to reemphasize the 
position of my country on this very important matter. 

First, we believe that the prospects of rich harvest and mineral wealth 
both in the deep oceans and on the deep ocean floors must not be allowed to 
create a new form of competition ‘among marine nations. 

Second, my nation believes that the nations of the world shculd take 
steps to assure that there will be no race among nations to grab and hold 
the lands under the high seas. The deep ocean floor should not be allowed 
to become a stage for competing claims of national sovereignty. 

Third, we must ensure that the oceans and the deep ocean bottoms re- 
main, as they are, the legacy of all human beings; and that the deep ocean 
floor will be open to exploration and use by all states, without discrimina- 
tion. 

Fourth, my nation stands ready to join with all other nations to achieve 
these objectives in peace and under law. 

My country supports the resolution to establish an ad hoc committee as a 
first step in this direction. 

We believe that the study which the committee is asked to prepare will 
constitute a most useful basis for future decisions of the General Assembly. 
We particularly hope that the 23rd General Assembly, as the result of the 
work of this ad hoc committee, will be in a position to establish a Com- 
mittee on the Oceans with a broad mandate to develop law and to promote 
international cooperation with respect to the ocean and ocean floor. 

There is no question that there are many complex and difficult problems 
—political, legal, scientific, and economic—which are involved in this 
matter. But I want to make it clear to the General Assembly that I be- 
lieve the members of the United Nations, working together, can overcome 
these problems, just as they have overcome equally complex problems in 
similar areas in the past. y 

When we made our first proposal for an Outer Space Committee in 
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1958, there were also many complexities involved. But we now have an 
important treaty in this area, the Outer Space Treaty, which is the result 
of the work of the Outer Space Committee. And we now have before us 
the report of this Committee recommending a second important agreement 
to this Assembly for approval—the Agreement on Assistance to and Re- 
turn of Astronauts and Space Vehicles. 

This agreement is another major accomplishment, and a testimonial to 
what the members of the United Nations can achieve, working together, 
on even the most difficult problems. 

In reviewing the debate leading to the draft resolution calling for an 
ad hoc committee to study matters relating to the seabed and ocean floor, 
I should like to note several points which emerged from the extensive dis- 
cussions of the matter in the First Committee. 

There is a common appreciation of the complexity of this question and 
of the importance of the General Assembly proceeding with care in ad- 
dressing the scientific, technical, legal, economic and arms ccntrol issues 
involved. There is also a general appreciation of the importance of ad- 
vancing international cooperation in the exploration and use of the ocean 
and ocean floor. These realizations should permit us to move ahead, care- 
fully but with all deliberate speed—just as we moved ahead carefully but 
surely in our consideration of Outer Space. 

Finally, because it marks the first step by the General Assembly in a 
highly complex field, and because the question of the future regime of the 
ocean floor is a matter of great concern to all nations, we believe it is gen- 
erally agreed that the principle of consensus be established from the outset. 
I am sure all members will recall that this was the procedure followed by 
the Outer Space Committee—and that this procedure has not precluded 
steady progress, important agreements, and beneficial results. 

In mentioning the achievements of the Outer Space Committee, I would 
not wish to imply that the problems and opportunities of the oceans and of 
outer space are perfectly analogous. Obviously, they are not. The 
oceans are close at hand; outer space extends beyond us to infinity. Man 
has travelled and fished on the surface of the oceans since the earliest days 
of history; outer space, until recently, has remained totally unexplored. 
And the oceans, which are already being used commercially by man, with 
rich prospects of food and mineral wealth awaiting further exploration 
and development, are far more valuable economically than outer space. 

Yet both outer space and the sea, through science and technology, 
promise much to mankind ; and both require, the fulfillment of that promise, 
that we the nations of this world, through this Organization, address our- 
selves to our tasks in cooperation and not in conflict. 

For this reason my Delegation strongly supports the resolution to 
establish this ad hoc committee, as the first major step by the United 
Nations—a step of historical importance—to help mankind develop and 
make full use of the great benefits which lie in and under the great oceans 
of the earth. 

In closing, my Delegation would like to pay tribute to the Government 
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of Malta and to its distinguished representative, whose initiative brought 
this important matter to the attention of the Assembly. 


(U.S./U.N. Press Release 250, Dec. 18, 1967: 58 Dept. of State Bulletin 
125 (1968).) 


On December 18, 1967, the General Assembly adopted Resolution 
2340(X XII) : “Examination of the question of the reservation exclusively 
for peaceful purposes of the sea-bed and the ocean floor, and the subsoil 
thereof, underlying the high seas beyond the limits of present national 
jurisdiction, and the use of their resources in the interests of mankind.” 
The resolution, which provides for the establishment of an Ad Hoc Com- 
mittee to study the peaceful uses of the seabed and the ocean floor beyond 
the limits of national jurisdiction and to study the scope and various as- 
pects of this item, is quoted in part as follows: 


The General Assembly, 


2. Requests the Ad Hoc Committee, in co-operation with the Secre- 
tary-General, to prepare, for consideration by the General Assembly 
at its twenty-third session, a study which would include: 

(a) A survey of the past and present activities of the United Nations, 
the specialized agencies, the International Atomic Energy Agency and 
other intergovernmental bodies with regard to the sea-bed and the 
ocean floor, and of existing international agreements concerning these 
areas ; 

(b) An account of the scientific, technical, economic, legal and other 
aspects of this item; 

(c) An indication regarding practical means to promote interna- 
tional co-operation in the exploration, conservation and use of the 
sea-bed and the ocean floor, and the subsoil thereof, as contemplated 
in the title of the item, and of their resources, having regard to the 
views expressed and the suggestions put forward by Member States 
during the consideration of this item at the twenty-second session 
of the General Assembly ; 

3. Requests the Secretary-General : 

(a) To transmit the text of the present resolution to the Govern- 
ments of all Member States in order to seek their views on the subject; 

(b) To transmit to the Ad Hoc Committee the records of the First 
Committee relating to the discussion of this item; 

(c) To render all appropriate assistance to the Ad Hoc Committee, 
including the submission thereto of the results of the studies being 
undertaken in pursuance of General Assembly resolution 2172 (XXI) 
and Economic and Social Council resolution 1112 (XL), and such 
documentation pertinent to this item as may be provided by the 
United Nations Educational, Scientific and Cultural Organization and 
its Inter-governmental Oceanographic Commission, the Inter-Govern- 
mental Maritime Consultative Organization, the Food and Agriculture 
Organization of the United Nations, the World Meteorological Organi- 
zation, the World Health Organization, the International Atomic 
Energy Agency and other intergovernmental bodies; 


488 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 


- 4. Invites the -specialized agencies, the International Atomic En- 
ergy Agency and other intergovernmental bodies to. co-operate. fully 
with the Ad Hoc Committee in the implementation of the present reso- 
lution. 


Sours WEST AFRICA * 
Illegal application of Terrorism Act to South West Africa 


The following resolution was adopted on December 16, 1967, by the 
General Assembly of the United Nations: 


The General Assembly, 

Recalling its resolution 2145 (XXI) of 27 October 1966, by which it 
terminated the Mandate for South West Africa and decided, inter alia, 
that South Africa has no other right to administer the Territory and 
that henceforth South West Africa comes under the direct responsi- 
bility of the United Nations, 

Gravely concerned about the arrest, deportation and trial at Pre- 
toria of thirty-seven South West Africans by the South African 
authorities in flagrant violation of their rights and of the aforemen- 
tioned resolution, 

Recalling further the resolution adopted on 12 September 1967 by 
the Special Committee on the Situation with regard to the Implementa- 
tion of the Declaration on the Granting of Independence to Colonial 
Countries and Peoples + and also the consensus adopted by the United 
Nations Council for South West Africa on 27 November 1967,? 

Conscious of the special responsibilities of the United Nations to- 
wards the people and Territory of South West Africa, 

1. Condemns the illegal arrest, deportation and trial at Pretoria of 
the thirty-seven South West Africans as a flagrant violation by the 
Government of South Africa of their rights, of the international 
status of the Territory and of General Assembly resolution 2145 
(XXI); 

2. Calls upon the Government of South Africa to discontinue forth- 
with this illegal trial and to release and repatriate the South West 
Africans concerned; 

3. Appeals to all States and international organizations to use their 
influence with the Government of South Africa in order to obtain its 
compliance with the provisions of paragraph 2 above; 

4. Draws the attention of the Security Council to the present reso- 
lution; 

5. Requests the Secretary-General to report as soon as possible to 
the Security Council, the General Assembly, the United Nations 
Council for South West Africa and the Special Committee on the 
Situation with regard to the Implementation of the Declaration on 
the Granting of Independence to Colonial Countries and Peoples on 
the implementation of the present resolution. 


(U.N. Doc. A/RES/2324 (XXII), Dec. 21, 1967.) 


Statement of Ambassador Goldberg 


On December 14, 1967, Ambassador Arthur J. Goldberg, United States 
Representative to the United Nations, made a statement in Plenary Ses- 
sion of the General Assembly as follows: 


* See also 61 A.J.I.L. 594-600 (1967) and 62 ibid. 161-162 (1968). 
162 AJL. 161 (1968). 2See U. N. Doe. 4/6919 and Corr.1. 
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The position of the United Nations regarding the relationship be- 
tween South Africa and South West Africa is clear. It was expressed in 
the overwhelming approval of the General Assembly’s resolution on this 
question more than a year ago. That resolution which the United States 
fully supported was, as I said at the time, intrinsically sound. South 
Africa’s own actions in breach of its obligations, its disavowal of the 
mandate, and its disregard of the advisory opinions of the International 
Court of Justice provided the basis for the General Assembly’s decision 
that South Africa’s mandate for South West Africa was terminated and 
that henceforth South West Africa came under the direct responsibility 
of the United Nations. It is on the basis of this decision that the United 
Nations has subsequently acted. Members of the United Nations have not 
always agreed with unanimity on courses of action, but uppermost in our 
minds have always been the rights of the inhabitants of South West Africa, 
and the obligations of the international community not only to preserve 
those rights, but also to seek their full enjoyment for the inhabitants. 

Now, if South Africa’s own actions led to the forfeit of her rights in 
South West Africa and formed the basis of the United Nations decision 
to terminate South Africa’s mandate, what have been South Africa’s 
subsequent actions? Unquestionably, the actions of the South African 
Government since 27 October 1966, reaffirm the wisdom of the General 
Assembly’s decision and constitute the best refutation of South Africa’s 
hollow and unconvincing contention that it administers South West Africa 
‘*in the spirit of the Mandate entrusted to it by the League of Nations, 
and has no intention of abdicating its responsibilities towards the people 
of South West Africa.” 

South African proposals earlier this year to impose and promote the 
fragmentation of the Territory under the guise of self-determination and 
to achieve piecemeal annexation under the guise of administrative effi- 
ciency must be opposed because of their potential long-term harmful 
effect. South Africa’s imposition in South West Africa of its universally 
condemned policy of apartheid should be a matter of deep concern for all 
of us. Moreover, these proposals represent clear defiance of the General 
Assembly’s wise injunction that South Africa refrain and desist from any 
action, constitutional, administrative, political or otherwise, which will in 
any manner whatsoever alter or tend to alter the present international 
status of South West Africa. 

I would like to analyze in some detail the atrocious Terrorism Act, un- 
der which thirty-seven South West Africans were charged and brought to 
trial under conditions which are repugnant to all who believe in justice 
under law. This Act is significant because of its immediate implication 
in terms of human lives and its long-run effect in terms of an attempt to 
break the will of South West Africans to achieve their right of self- 
determination. The Act, promulgated after South Africa’s lawful au- 
thority for the Territory had terminated, represents not only South Afri- 
can defiance of the United Nations, but also further proof of South Africa’s 
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determination to flout the spirit and terms of the League of Nations 
Mandate. 

Three months ago, on 12 September, the Special Committee of this 
Assembly called upon the South African Government to release the ac- 
cused immediately. That Government has ignored that call. At that 
time, the United States representative, noting that neither lawlessness nor 
the absence of a lawfully functioning independent. judiciary could be con- 
templated, succinctly stated the reasons why the application of the Terror- 
ism Act to South West Africa was inadmissible. It is still inadmissible. 
And because it is inadmissible, I have no hesitancy in commenting on this 
prosecution, which, under ordinary rules, since the matter would be sub 
judice, would not be an appropriate matter for discussion. 

In the twenty-year discussion of apartheid in the United Nations, 
United States representatives frequently have had occasion to comment 
on legislation passed to implement apartheid. Surely the Terrorism Act 
rivals the worst of the legislation and, as long as it exists, constitutes a 
self-repudiation of South Africa’s claim to a tradition of respect for the 
rule of law. Lest some say that this judgment is too harsh, let the terms 
of the Act speak for themselves: 


1. It is retroactive to so-called ‘‘offences’’ performed five years ago. 

2. It places upon the accused the burden of proving beyond a 
reasonable doubt that he did not perform acts, harmless in themselves, 
with the intent to commit a crime. 

3. It subjects persons found guilty of what South Africa calls 
‘‘terroristic activities’? to the penalty provided for treason—death 
by hanging—or, in any case, imprisonment for life or for not less than 
five years. 

4, It authorizes any commissioned police officer to arrest without 
warrant persons he believes may have violated the Act or who might 
be useful as potential witnesses, and to detain them indefinitely, 
without bail, without recourse to the courts or counsel and without the 
right to receive visits from family or friends. 

5. It allows the Government to try jointly persons accused of sepa- 
rate violations, thereby permitting the guilt of the accused to be 
judged in a mass trial. 

6. It permits a person acquitted of one charge to be tried again 
on other charges arising out of the same acts. 

T. Finally it defines offences with such vagueness as to approach 
absurdity, if its consequences were not ŝo serious. For example, any 
person who intentionally ‘‘embarrass(es)’’ the administration of the 
affairs of the State or who encourages ‘‘feelings of hostility between 
the White and other inhabitants of the Republic’? is a ‘‘terrorist.’’ 
Other offences which might otherwise be misdemeanours—-for ex- 
ample, obstructing traffic—are likewise made subject to a hanging 
sentence. 


It is the nature of this Act and its unconstitutionality in the court of 
human and public opinion that compels my comments today, as I have 
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said, in a case on which normally I would not comment because it is sub 
judice. 

Who are the defendants at present being tried under this Act? Why 
were they held without charge, incommunicado and in solitary confinement 
for up to 400 days? What is the significance of their trial 1,000 miles 
from their homes in a court guarded by sten-gun armed policemen and 
police dogs? In the answers to these questions are the principal elements 
of the tragedy of South West Africa. They illuminate the whole range 
of the problem before the General Assembly today. 

Those defendants are not well known like Nelson Mandela or the Nobel 
Peace Prize winner, the late lamented Chie? Albert Luthuli. However, 
they too are men who have sought a future for their homeland in which 
they and the overwhelming majority, who are non-white, may participate 
in governing their own affairs, free from the restrictions and the diserimi- 
nation of apartheid. In most democratic societies they would be able to 
pursue their goals through speeches and publications and would not be 
subject to hanging under the gross charge of ‘‘embarrassing’’ the 
Government or promoting a ‘‘spirit of hostility.” 

But to seek the goals of free men in the international Territory of South 
West Africa, is to be subjected to increasing restrictions, culminating in 
this declaration of terror by the South African Parliament on 12 June 
1967. Out of these restrictions grows desperation and in that desperation 
some have found no alternative to violence as an expression of the determi- 
nation to be free. 

The United States does not condone violence. The United States does 
condemn the brutality of a Government whose official policies have bred 
violence by closing avenues of peaceful dissent in South West Africa, 
thereby generating the very behaviour it seeks to punish. 

Most disconcerting of all is the possibility that the full story has not been 
told, since international opinion stands in the way. How many South 
West Africans who have committed the ‘‘crime’’ of desiring to attain ele- 
mentary human rights are being held without charge in solitary or other 
confinement, without knowledge of family, without access to counsel, 
with no hope of fair trial except under conditions of spurious legality? 
How many others, if finally brought to trial, will find that serious sug- 
gestions of assault during detention are ignored on the basis cf a bald 
denial by a prosecution witness? 

As a member of this international community, however, we have a right 
and a responsibility, expressed in our co-sponsorship and support of the 
resolution before us contained in document A/L.536, to call upon the South 
African Government to provide us with complete and straightforward an- 
swers. We have aright and a responsibility to call upon the South African 
Government to halt those prosecutions, to release and repatriate those South 
West Africans and to cease the illegal application of that Act in the 
Territory. This we do with all the vigour at our command. 

I would not wish to conclude my statement tonight without referring 
to the extreme and ridiculous allegations which we have heard in the past 


492 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vo]. 62 


several days with regard to the implementation by the United States of 
the United Nations embargo on the supply of arms and military equipment 
to South Africa. My country has adhered scrupulously to the terms of 
that embargo. Despite this unequivocal position, which I reaffirm, on the 
implementation of the Security Council’s resolution on the shipment of 
arms and military material the United States has been falsely cited by 
two delegations during this debate for alleged violations in this field. 
I should like to mention these allegations and insinuations briefly and to 
refute them categorically. 

The representative of the Soviet Union stated that the United States and 
certain other countries 


Et 


. . continue to deliver bombers to the South African racists, as 
well as air-to-air missiles and various types of small arms.’’ (1628th 
meeting, page 57) 


It is significant that the Soviet delegation did not provide—nor could it— 
any details on this sweeping allegation either in the statement from which 
I have quoted or in its earlier statement on South West Africa. On earlier 
occasions when similar statements have been made my delegation has di- 
rectly challenged the Soviet representative to furnish details—details which 
the Soviet delegation never has provided and could not provide. Those 
charges were fabricated out of thin air. It is obviously impossible for the 
Soviet Union to provide details because they do not exist. Faced with 
that fact, other delegations have resorted to inference and insinuation 
rather than direct statements such as the one I have quoted. The repre- 
sentative of Hungary, speaking on 11 December 1967, said that: 


‘According to press reports in March 1967, the South African Army 
and Air Force were interested in an American executive aircraft 
. -° (1624th meeting, page 46) 


I cannot confirm or deny exactly what possible purchases interest South 
African military authorities, but I can deny categorically the suggestion, 
which the representative of Hungary obviously sought to get across, that 
the United States is furnishing such aireraft. We are not furnishing any 
such aircraft to South Africa. 

These citations serve to illustrate the extent to which the delegation of 
the Soviet Union and other Communist delegations with similar intentions 
go in their frantic efforts to use the debate on South West Africa as one 
more device for launching attacks on the United States. 

While the United States and other countries continue to enforce strictly 
an embargo on the sale of arms and military equipment to South Africa, 
that country continues to receive large quantities of modern and sophisti- 
eated weapons. The real sources of those weapons are not mentioned by 
the Soviet representative. Those who criticize the United States, which 
scrupulously enforces the embargo, might better direct themselves to those 
countries which do not do so and to ways by which the embargo might be 
made more effective. 


I 
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The Assembly’s action on South West Africa last autumn was historic, 
ending a long-standing mandate for just and good cause. The United 
States will do its utmost, as I promised from this rostrum, by all appropri- 
ate and peaceful means to help carry through to fruition the aims which 
are so broadly shared and which are embodied in General Assembly reso- 
lution 2145 (XXI). We will provide full and faithful support to the 
people of South West Africa in the peaceful pursuit of their goals, in 
their efforts to assert and to exercise fully the rights to which all men 
everywhere aspire and are entitled. 


(U.8./U.N. Press Release 248, Dec, 14, 1967; 58 Dept. of State 
Bulletin 92 (1968).) 


JUDICIAL DECISIONS 


By Arona E. Evans 


Of the Board of Editors 


Unirep Starrs Case NoTES 


Act of state—Cuban nationalization of insurance companies—effect on 
policy issued in Cuba by New York company—policy issued in Cuba 
governed by Cuban law—State court will not inquire into validity 
of Cuban act of state—apvlication of Hickenlooper Amendment— 
not applicable to claim on insurance policy issued by nationalized 
company administered by Cuban government—relation of interna- 
tional law to municipal law 

PRESENT V. UNITED STATES Lire Insurance Co. 232 At.2d 863. 

New Jersey Supreme Court, July 10, 1967. 


The plaintiffs, Cuban nationals residing in the United States, brought 
an action to recover the proceeds of a life insurance policy which had been 
issued by the defendant on the life of Salomon Present and of which they 
were the beneficiaries. The defendant, a New York corporation, had en- 
gaged in the sale of life insurance in Cuba from 1940 to October, 1960, 
when its Cuban operation was nationalized by the Castro government 
under Resolution No. 3 issued in pursuance of Law No. 851 of July 6, 1960. 
Following nationalization, the company’s insurance business was conducted 
as usual, the collection of premiums and payment of claims being handled 
by various government agencies. Salomon Present died on December 14, 
1960. The insured and the three beneficiaries were both nationals and resi- 
dents of Cuba. The policy was payable in Cuban currency in Havana or in 
New York. One beneficiary came to the United States in 1961; the others, 
in 1964. Shortly after arriving in this country, the first beneficiary sought 
to collect the proceeds of the policy. The defendant refused to honor the 
claim on the ground that nationalization of the company in Cuba had 
terminated its responsibility for its policies issued in Cuba. Subsequently, 
the three beneficiaries sued to recover on the policy. The Supreme Court 
ordered judgment in favor of the defendant. 

The defendant first moved to dismiss the action on ground of forum non 
conveniens, arguing that all elements in the case were Cuban and were 
governed by Cuban law whereas the defendant was a New York corpora- 
tion. Judge Allcorn was satisfied that the residence of the plaintiffs in 
New Jersey assured the jurisdiction of New Jersey in the suit especially 
as the defendant was licensed to do business in the State and was amenable 
to service of process there. 

The defendant then contended that the nationalization of its business 
and subsequent management of same by the Cuban government relieved 
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defendant of responsibility for payment of the proceeds of the policy at 
issue. The plaintiffs replied that as the policy was payable either in 
Havana or in New York and as they chose to collect the proceeds in New 
York, the defendant was governed by the law of the place of performance. 
Judge Alleorn held, however, that all evidence pointed to Cuba as the 
jurisdiction in which the policy was effective and where it would have been 
performed had the plaintiffs not left for the United States, hence it followed 
that Cuban law governed the rights of the litigants. The rule of Kievit 
v. Loyal Protective Life Insurance Co.1 applied here rather than Theye 
y Ajuria v. Pan American Life Insurence Co? or Pan American Life In- 
surance Co. v. Blanco,? which were analogous but were distinguishable as 
to facts and reasoning. The salient question was whether the nationaliza- 
tion decree and the law on which it was based were valid. An expert on 
Cuban law appearing as a witness for defendant testified as to the validity 
of these laws. The Court also pointed out that, according to the United 
States Supreme Court’s decision in Banco Nacional de Cuba v. Sadbatino,* 
State courts may not inquire into the validity of acts of a recognized 
foreign government affecting property within its jurisdiction. Citing 
Dougherty v. Equitable Life Assurance Soc.,> Judge Alleorn noted that 
recognition of a government was retroactive so that decrees of the Soviet 
Union nationalizing insurance companies in that country were acknowl- 
edged by New York courts as terminating the contractual obligations of 
such companies as to policy-holders. 

The Supreme Court had to take into consideration, however, the effect 
of the so-called Hickenlooper Amendment to the Foreign Assistance Act 
of 1964 upon the above conclusion. The Amendment, which represented 
Congressional reaction to the decision in Banco Nacional de Cuba v. 
Sabbatino, provided inter alia: 

Notwithstanding any other provision of law, no court in the United 
States shall decline on the ground of the federal act of state doctrine 
to make a determination on the merits giving effect to the principles 
of international law in a case in which a claim of title or other right 
.to property is asserted by any party including a foreign state (or a 
party claiming through such state) based upon (or traced through) 
a confiscation or other taking after January 1, 1959, by an act of that 
state in violation of the principles of international law, including the 
principles of compensation and the other standards set out in this 
subsection. .. .° 


Judge Allcorn said: 


Even assuming the constitutional validity of the Hickenlooper 
Amendment (see Banco Nacional de Cuba v. Farr, 243 F. Supp. 957, 
971 (S.D.N.Y., 1965)) it would appear to have no application here. 


134 N.J. 475, 170 At.2ā 22 (1961). 

2245 La, 755, 161 So. 24 70 (1964), cert. den., 377 U.S. 997 (1965); 58 A.J.I.L. 190 
(1964). 

3362 F. 2d 167 (5th Cir. 1966); 61 A.J.LL. 211 (1967). 

4376 U.S. 398 (1964); 58 A.J.LL. 779 (1964). 

5266 N.Y. 71, 193 N.E. 897 (1984). 

678 Stat. 1009, 1013; 22 U.S.C. §2370 (e) (2). 
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The cited statute is operative only in those cases dealing with the en- 
forcement of claims of persons whose property is asserted to have been 
confiscated or expropriated, and where the confiscation or expropria- 
tion was effected ‘‘by an act of that state in violation of the principles 
of international law.” 

In the present case plaintiffs do not seek to enforce any claim or 
claims arising out of the expropriation or confiscation of their property. 
So far as concerns their respective interests in the insurance policy 
which is the subject matter of this action, none of their property or 
rights in and to the policy or its proceeds have been confiscated or 
expropriated by Cuba. Indeed, when the Cuban government seized 
and expropriated defendant’s assets, it expressly undertook and as- 
sumed the liability of defendant to its policyholders. And, had plain- 
tiffs presented a death claim under the policy to the Cuban government 
agency charged with the administration of the nationalized insurance 
companies, they would have received payment of the full face amount 
of the policy shortly after the death of the insured. For reasons best 
known to themselves, they voluntarily refrained from making any such 
claim while any of them still remained in Cuba—i.e., from the death 
of the insured on December 14, 1960 to May 1964 when Isaac and Eva 
Present left Cuba. 

Moreover, not only is there here no claim of property confiscated 
or expropriated by a foreign state asserted by the plaintiffs, but even 
if there had been such an expropriation of their property, it would 
not concern any principle or principles of international law. From 
the time of the making of the application for the policy, through its 
issuance, authentication and delivery, to the adoption of Law No. 
851, the promulgation of Resolution No. 3 and the actual physical 
seizure of defendant’s assets and office, and beyond that to the time 
of the death of the insured, each of the three plaintiffs and the insured 
himself were and remained both citizens and residents of Cuba. As 
such citizens and domiciliaries they were subject to all laws enacted 
by Cuba—and all such laws were binding upon them and upon their 
property and property rights. Thus, the concern here is one of local 
law—the meaning and effect of the law of a nation upon three indi- 
viduals who were citizens of and residents within the territory of 
that nation at all critical times; the concern does not touch on inter- 
national law in the slightest degree. 

Thus, it is apparent that the Hickenlooper Amendment is not ap- 
plicable to the situation here present and does not bar the application 
of the act of state doctrine to this case. 

In the light of the foregoing it is clear that the Cuban expropriation 
and nationalization law and decree of July and October 1960 were 
valid and binding upon all persons who were then citizens and resi- 
dents of Cuba—ineluding Salomon Present, the insured, and the three 
plaintiff-beneficiaries—to the extent that such persons were affected 
by said law and decree. By them the Cuban government was sub- 
rogated or substituted in the place and stead of defendant and as- 
sumed all liabilities then existing under policies of insurance held by 
citizens and residents of Cuba. Defendant’s liability under said policy 
was thereby effectively terminated. Plaintiffs thus have no rights 
against defendant under the policy. Dougherty v. Equitable Life 
Assurance Soc., 266 N.Y. 71, 193 N.E, 897 (Ct.App.1934)." 


7232 At.2d 863 at 872-873. 
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Consuls—privileges and immunities—iramumity from local property 
taxes—no immunity in absence of treaty exemption of consular 
property from taxes—no recovery of taxes paid on consular property 
in absence of demand by sovereign for refund 


REPUBLIC OF ARGENTINA V. Crry oF NEw York. 283 N. Y. S. 2d 389. 
New York Supreme Court, Special Term, New York County, Part I, 
Sept. 14, 1967. 


The plaintiff brought an action to recover taxes which it had paid on 
property in New York City used by its Consulate General and Aeronautical 
Mission and also sought a judgment declaring the property exempt from 
realty taxes and directing removal of existing unpaid tax liens on said 
property. It appears that plaintiff acquired the property in 1947 and 
paid taxes on it for a year. Between 1948 and 1960 the property was 
partially exempted from taxes because a portion of the premises was 
occupied by the plaintiff’s United Nations Mission. A settlement as to 
taxes and interest was reached for this period. The City of New York 
offered as defenses, inter alia, the allegations that the plaintiff had volun- 
tarily paid the taxes, including the amount agreed upon in the settlement, 
that recovery for the period covered by the settlement was barred by the 
statute of limitations, that no demands for relief had been presented to the 
Comptroller for the tax years 1960-1961 and 1965-1966, and that the 
property was not at any time during the period in dispute entitled to tax 
exemption. 

In support of its position, the defendant introduced a letter, dated De- 
cember 3, 1951, from the Acting Legal Adviser of the Department of State 
relative to the tax status of property owned by the Republic of France 
in New York City and occupied by the Cultural Counselor of the French 
Embassy. The letter stated: 


There is not in existence any treaty or agreement between the 
United States and the Republic of France which grants the Republic 
of France the right to acquire and hold real estate in the United 
States. 

In the absence of a treaty or agreement the question whether gov- 
ernments recognized by the United States may acquire and hold real 
estate in the United States depends upon whether local law permits 
such acquisition and holding. 

In recent years the United States has acquired and now holds a large 
number of parcels of real estate in foreign countries for which the 
Department of State has sought tax exemption. In many imstances 
foreign Governments have granted such exemptions from real estate 
taxation under the comity of international law and on a reciprocal 
basis. Under these circumstances, if the City of New York shall rule 
that the property of the Republic of France at 934 5th Avenue, New 
York City, shall be granted immunity from taxation the Department 
of State would appreciate being advised of such ruling 


1283 N. Y. S. 2d 389 at 391-392. 
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In a subsequent letter, apparently also from the Department of State, it 
was noted that: 


While this Government does not normally object to the perform- 
ance of certain diplomatic functions at places other than the seat of 
the Government, where the embassy is located, it does not consider 
there is any obligation to treat the premises where the offices are 
located as embassy property for purposes of tax exemptions. In the 
absence of a treaty or other international agreement, the tax situs of 
property in New York owned by a foreign government and used for 
diplomatic or consular purposes would seem to be a question to be 
determined under applicable New York law. There is no treaty or 
other agreement in effect between the United States and France which 
contains provisions according tax exemptions to property owned by 
one government in the territory of the other which is used for these 
purposes.” 


The plaintiff moved for a partial summary judgment on its first cause 
and for a summary judgment on its second cause as well as an order 
striking the defenses that no demand for relief had been made to the Comp- 
troller, that the tax payments were voluntary, and that the property was 
not entitled to tax exemption. The defendant moved for a summary judg- 
ment dismissing the complaint. In denying plaintiff’s motion and award- 
ing a summary judgment to the defendant, Justice Brust said: 


Plaintiff has no treaty with the United States in respect of this 
subject. This action does not involve a suit against a foreign country 
or attachment or seizure of its property or treaty exempted property. 
As indicated by the expressions of the State Department, assessment 
of tax is not an interference with the use of property of a sovereign 
and this suit does not affect protected or immune property. 

The privilege of immunity is extended to the property of the Am- 
bassador and of his government. The exemption is not extended 
beyond that. A different problem arises upon attempt to enforce the 
tax lien. 

With respect to the first tax year involved in the period covered 
in the first cause of action, title to the property when the assessment 
was laid was not in plaintiff and that tax status remained during the 
period of that year. With respect to the settlement payment made 
on September 1, 1960 and subsequent payments, it does not appear 
that protest was made as to each payment. It also appears, how- 
ever, that the problem in each case was the matter of status in respect 
of which there was no legal duress, fraud or overreaching. 

The second cause of action is not a review of power exercised and 
not a proceeding requiring service of a demand and allegation that 
thirty days have elapsed without action. The second cause asserts that 
claimed power to tax is non-existent and procedural requirements for 
suit against defendants do not apply. The first cause seeking return 
of money paid requires demand and there is no allegation of demand 
presented to the Comptroller. In addition, the first cause is subject 
to the six year statute affecting the demand for return of moneys paid. 

There is no impediment to the assessment and imposition of real 
estate tax liens (See The City of New Rochelle v. Republic of Ghana, 


2 [bid, 392; 
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44 Mise. 2d 778, 255 N.Y.S. 24 178).8 If the liens may stand, those 
liens extinguished by payment may not be regarded as having been 
produced by legal duress and those payments made more than six 
years prior to commencement of suit are not recoverable in any event.* 


Recognition of states—non-recognition of incorporation of Lithuania 
into U.S.S.R.—effect upon powers of attorney executed before notary 
in Lithuanian S.S.R-—the law of the United States 


In Re Estate oF Breuinis. 284 N.Y.S. 2d 819. 
Surrogate’s Ct., New York County, Nov. 20, 1967. 


In connection with the settlement of an estate involving heirs in Lithu- 
ania, a question was raised as to the validity of certain powers of attorney 
which were executed and acknowledged before a notary public in the Lithu- 
anian Soviet Socialist Republic. The notary’s authority to act was certi- 
fied by a member of the Supreme Court of the Lithuanian S.S.R. This 
signature was then certified by an officer of the U.S.S.R. Ministry of 
Foreign Affairs, and the latter was authenticated by the United States 
Consul at Leningrad, but with the following proviso: ‘‘This authentication 
is not to be interpreted as implying recognition of Soviet sovereignty over 
Lithuania.’’? The Lithuanian Government in exile is represented by a 
Consul General in the United States. Section 301 of the New York Real 
Property Law provided for acknowledgment of powers of attorney in a 
foreign country before a notary public. 

In holding that the procedure followed in the Lithuanian S.S.R. ful- 
filled the requirement of the New York law, Surrogate Silverman said: 


There are no officials of the Republic of Lithuania in Lithuania. 
To require these legatees to go before a notary of the de jure Re- 
publie of Lithuania to prove their signatures is to deny tc them the 
right validly to execute powers of attorney at all. To require them 
to travel to some part of the USSR where the USSR is recognized by 
our government as the de jure government in order to execute powers 
of attorney is to require them to do a useless act and one which, in 
the light of the small participation they have in the estate, may mean 
that they would forfeit their interest rather than try to prove it. 
Furthermore, the issue being whether this power of attorney was in 
fact executed there is neither more nor less reason to believe that 
these powers of attorney were executed because they were executed 
in the occupied territory than there would be if they were executed 

-in de jure territory of the USSR, as to which concededly no question 

could be raised... . 

The provision [of the New York law] ... is not an expression of 
the foreign policy of the United States. Neither is it a statement of a 
preference for Lithuanian law over Soviet law. The provision is 
really a permissive provision intended to make it possible for persons 
in areas where they cannot readily be expected to find available some- 
body who knows the New York requirements for acknowledgment 
or proof of signatures to make such acknowledgment or proof in the 
customary, readily available manner in which such proofs are taken in 


3 Digested in 59 A.J.I.L. 642 (1965). 4Idid. 392-393, 
1284 N,Y.S. 24 819 at 821, 
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the area in which they find themselves. The customary readily avail- 
able manner of taking acknowledgments or proofs of signatures is 
of course that prescribed by the de facto law rather than the de jure 
law, the law which in fact is in effect in that area and not that which 
our Government says ought to be in effect... . 

One of the chief tasks that the agent acting under the power of 
attorney will have to perform will be to establish that these Lithuanian 
residents are the relatives of the decedent. It would appear self- 
evident that almost the last person in the world who would be able to 
communicate with the principals and to obtain appropriate evidence 
from the occupied territory of Lithuania would be the Lithuanian 
Consul, the representative of the Lithuanian Government in Exile? 


Extradition—conditions of—extradition distinguished from deporta- 
tion—the law of the United States 


STEVENSON v. Untrep States. 381 F. 2d 142. 
U. S. Ct. App., 9th Cir., August 1, 1967. 


The appellants were arrested in Mexico on a charge of possession of an 
automobile which had been stolen in Arizona. Mexican authorities brought 
them to the border and delivered them to sheriff’s deputies of Arizona. 
After warrants for their arrest had been obtained, preliminary hearings 
on the State charges of automobile theft were dropped, and the appellants 
were turned over to Federal authorities. They were prosecuted and con- 
victed for the offense of transporting a stolen motor vehicle in foreign 
commerce (18 U.S.C. § 2312). During the trial, appellants moved to 
dismiss on grounds that as their surrender by Mexican authorities to 
American authorities was, in effect, an extradition proceeding which did 
not conform to the requirements of the Extradition Treaty between the 
United States and Mexico of 1899 (31 Stat. 1818), the court lacked per- 
sonal jurisdiction over them. The District Court denied this motion on 
the grounds that the accused had not shown any violation of the treaty 
and that the motion had not been timely made. An appeal was taken 
from this ruling. 

In affirming the judgment of the District Court, Judge Madden found 
that the treaty was not at issue because extradition proceedings necessi- 
tate bilateral action which was not shown here. He said: 


In the instant case the evidence shows that the removal of the 
appellants from Mexico was not initiated by the United States. At 
the hearing in the district court on the appellants’ motion to dismiss, 
the Sonoita Chief of Police who had arrested the appellants in Mexico 
testified that to his knowledge no demand for extradition was ever 
made by the United States; that the appellants were deported by Mex- 
ican immigration authorities as undesirable aliens found in Mexico 
under suspicious circumstances; that it is the Mexican practice to 
refuse, in such circumstances, to permit aliens to remain in Mexico; 
that regardless of any interest of the United States in the appellants, 
they would have been returned to the Mexican-American border. The 
evidence showed that it was the Mexican authorities who first con- 
tacted American officials with regard to the appellants.+ 


2 Ibid, 825-826. 1381 F. 2d 142 at 144. 
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The court also found that the appellants had failed to make their motion 
to dismiss within the five-day period which the District Court had given 
them to direct motions to the indictment. 


Recovery on war-risk insurance policy—r ebel seizure of vesse-—United 
States military occupation of Santo Domingo—military action 
against vessel controlled by hostile forces and used as base for 
attack on occupation forces 


Fiora MERCANTE Dominicana, C. por A., v. AMERICAN MANUFAC- 
TURERS MUTUAL Insurance Co. 272 F. Supp. 540. 
U. S. Dist. Ct., 8. D. N. Y., June 30, 1967. 


The plaintiff sought to recover damages under a war-risk insurance 
policy for the loss of the S. S. Santo Domingo in the course of certain 
military action during the United States military occupation of the City 
of Santo Domingo, Dominican Republic. The facts of the case, which 
were not in dispute, indicated that the vessel entered the harbor on April 
26, 1965, and moored, part of the crew remaining aboard, the rest leaving. 
The vessel was boarded and held briefly by members of the police who were 
loyal to the Dominican Government. After their departure, armed rebels 
seized the vessel. On May 4, they used it as a base for an attack upon 
a unit of the 82nd Airborne Division of the United States Army. When 
this unit was unable to stop the rebel attack by small arms fire, the Bat- 
talion Commander was ordered to fire on the vessel with a 106 mm. 
recoilless rifle. The first round from this weapon started a fire on the 
vessel which gutted it after two days. A second round, fired on May 5 
after the American troops observed the rebels removing what appeared 
to be boxes of ammunition from the vessel, resulted in an explosion leading 
all aboard to abandon ship. The Santo Domingo then broke from its 
moorings, drifted across the river, and sank. 

The principal question at issue was whether on the facts an exclusionary 
warranty in the insurance policy precluded recovery by the plaintiff. This 
clause read as follows: 


Warranted free from any claim arising from capture, seizure, 
arrest, restraint, detainment, preemption, confiscation or requisition 
by the Government of the United States or of the country in which the 
vessel is owned or registered or of the country in which any such right 
of requisition is vested.2 


The defendant moved for a summary judgment dismissing the complaint. 
The plaintiff moved to strike certain defenses and asked for a partial 
summary judgment confirming its view that the claim was not affected by 
the warranty. The court, denying the defendant’s motion, granted the 
plaintiff’s motion to strike the defense based upon the exclusionary war- 
ranty. The court’s order took cognizance of other defenses which were 
orally abandoned by the defendant, including an allegation of fraud on the 
part of the plaintiff, and a refusal to accept plaintiff’s ‘‘sue and labor’’ 


1272 F. Supp. 540 at 541. 
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costs of $88,000 as reasonable and recoverable expenses under the policy. 
Plaintiff’s motion was denied except for such points as were granted or 
conceded. 

In holding that the policy coverage of the claimed loss was not affected 
by the exclusionary warranty, Judge Frankel took exception to the de- 
fendant’s construction of this clause, saying: 


There is no profit in lengthening this opinion by reviewing the 
court’s sojourns in lay and legal dictionaries. It is sufficient to say 
that the firing of two shells into the Santo Domingo to end the hostile 
attacks from those aboard her was in no acceptable sense of the words 
either a ‘‘capture,’’ ‘‘seizure,’’ ‘‘arrest,’’ ‘‘restraint,’’ ‘‘detainment,’’ 
“preemption,” ‘‘confiscation’’ or ‘‘requisition’’ cf the vessel. The 
American troops had no interest in effecting the kind of possession, 
physical or constructive, which is obviously central to the notions 

` of ‘‘eapture,’’ ‘‘seizure,’’ ‘‘preemption,’’ ‘‘confiscation’’ and ‘‘requi- 
sition.” Similarly, they were not concerned with the kinds of in- 
hibition of movement entailed in ‘‘arrest,’’ ‘‘restraint’’ and ‘‘detain- 
ment.” The undisputed facts, as summarized in defendant’s 
Statement and amplified by deposition testimony submitted by de- 
fendant, make it plain that the soldiers of the United States would 
have been entirely content to have the ship go away and cease serving 
as a source of dangerous gunfire.” 


Jurisdiction of states—extraterritorial application of law—protective 
principle of jurisdiction—extraterritorial effect of Securities Ex- 
change Act—non-applicability to transactions wholly outside United 
States jurisdiction—necessity for substantial United States con- 
tacts for extraterritorial application of economic regulatory acts— 
the law of the United States 


ScHoENBAUM vV. FIRSTBROOK. 268 F. Supp. 385. 
U. S. Dist. Ct., S. D. N. Y., March 29, 1967. 


A shareholder in Banff Oil Ltd. brought an action alleging violations of 
the Securities Act of 1933 (15 U.S.C. § 77a et seg.) and the Securities 
Exchange Act of 1984 (15 U.S.C. § 78a et seg.). He complained that a 
tender offer by Aquitaine Co. of Canada, Ltd., controlling stockholder in 
Banff, to Banff shareholders for the purchase of certain Banff common 
stock and the sale of Banff treasury shares to Aquitaine and the Paribas 
Corp. of New York violated these two Acts because the transactions were 
based upon inside information whereby the purchasers defrauded the 
sellers. It was alleged that since the three transactions the market price 
of the shares had risen beyond the highest price paid for them at the 
time of sale. The defendants moved for summary judgment on grounds 
that no cause of action was stated and that the court lacked subject-matter 
jurisdiction. with respect to the treasury share purchases. The motion was 
granted. 

Judge Cooper held that there was no cause of action with regard to the 
tender offer by Aquitaine to the Banff shareholders. As for the purchase 


2Ibid. 543 (emphasis by court). 
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of Banff treasury shares by Aquitaine, the court found that all aspects of 
the sale took place in Canada, the only connection with the United States 
being the listing of Banff on the American Stock Exchange. Judge 
Cooper said: 


Absent the presence of an extra-territorial function in the Exchange 
Act, these United States contacts are too insubstantial to warrant 
applieation of section 10(b) to this Canadian transaction. Our inter- 
pretation of the statute and its purpose as applied here make inappli- 
cable any such extra-territorial test. 

It is a standard canon of construction that ‘‘. . . legistation of 
Congress, unless a contrary intent appears, is meant to apply only 
within the territorial jurisdiction of the United States. ... It is 
based on the assumption that Congress is primarily concerned with 
domestic conditions.’? Foley Bros. Ine. v. Filardo, 336 U. S. 281, 
285, 69 S.Ct. 575, 577, 98 L.Ed. 680 (1949); Blackmer v. United 
States, 284 U. S. 421, 486-487, 52 S.Ct. 252, 76 L.Ed. 875 (1982). In 
the two cases where this Court has considered the extra-territorial 
effect of the Exchange Act, it has held that there is nothing in the 
statute or its legislative history suggesting that the statute was de- 
signed to apply outside the territorial jurisdiction of the United 
States. Ferraioli v. Cantor, CCH Fed.Sec.L.Rep. 1 91615 (S.D.N.Y. 
1965) ; Kook v. Crang, 182 F. Supp. 388, 390 (S.D.N.Y. 1960). 

The normal presumpiion of territoriality is reinforced by the specific 
mandate of section 30(b), 15 U.S.C. § 78dd(b), which provides: 


“The provisions of this title or of any rule or regulation there- 
under shall not apply to any person in so far as he transacts a 
business in securities without the jurisdiction of the United States, 
unless he transacts such business in contravention of such rules 
and regulations as the Commission may prescribe as nec2ssary or 
appropriate to prevent the evasion of this title.’’ 


This Court has previously noted in a suit brought under Rule 10-5: 
‘Surely, if Congress intended to exempt from the Act those persons 
who are extra-territorially engaged in the securities business, it in- 
tended to exempt those who extra-territorially enter into a single 
isolated sale of securities.’ Ferraioli v. Cantor, supra at 95317. 

We recognize in choice of law principles strong reasoning why this 
transaction is governed by Canadian law. The complaint essentially 
alleges a breach of the directors’ fiduciary duty—expanded to include 
the fiduciary obligation of a controlling shareholder and a ‘‘tippee.’’ 
The determination of a director’s fiduciary duty to the corporation 
and its shareholders is governed by the law of the state of incorpora- 
tion. Hausman v. Buckley, 299 F.2d 696, 938 A.L.R.2d 1340 (2d Cir.), 
cert. denied, 369 U.S. 885, 82 S.Ct. 1157, 8 L.Ed.2d 286 (1962); 
Geller v. Transamerica Corp., 58 F. Supp. 625, 629 (D.Dela. 1943), 
aff'd. 151 F.2d 534 (8d Cir. 1945); Restatement, Conflicts of Laws 
§§ 187, 199 comment a (1934); Restatement 2d, Conflicts of Laws, 
§ 187 (Tentative Draft No. 7 (as revised) April 15, 1963). The only 
exception to this principle that has developed are those cases which 
found the corporation to be foreign in name only. See Note, 108 U.Pa. 
L.Rev. 742, 745 (1960) ; Mansfield Hardwood Lumber Co. v. Johnson, 
268 F.2d 317 (5th Cir.), cert. denied, 361 U.S. 885, 80 S.Ct. 156, 
4 L.Ed. 2d 120 (1959). This factor is not present here. 

The reason for this rule is the legitimate interest of all in the 
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certainty of governing relationships inter sese of the corporation, 
directors and shareholders by a single law. See Reese & Kaufman, 
The Law Governing Corporate Affairs: Choice of Law and the Impact 
of Full Faith and Credit, 58 Colum.L.Rev. 1118,.1125 (1958). In 
this way, the reasonable expectations of the parties are protected. 
Directors would not suddenly find an action, executed and legal in 
the state of incorporation, attacked under a contrary rule of a foreign 
state. A shareholder, who has voluntarily invested, can reasonably 
be presumed to have agreed that his relationship with the corporation. 
is governed by the laws of the state of incorporation. Certainly, here, 
a shareholder in a Canadian corporation cannot be heard to com- 

` plain that his company’s activities in Canada are without the benefit 
of United States law. 

We recognize that choice of law principles are not determinative as 
to whether Congress intended the Exchange Act to have extra-terri- 
torial effect. However, the reluctance of one state to interfere with 
the obligations a sister state has imposed on a corporation, its directors 
and shareholders, is strengthened when the problem is that of one 
country imposing its standards of corporate behavior on another. 
Cf. Steele v. Bulova Watch Co., 344 U. S. 280, 288-289, 78 S.Ct. 252, 
97 L.Ed. 252 (1952).1 If the impact of such foreign transactions on 

-the American securities market is of concern, the S.E.C. has power 
to make appropriate rules. See section 30(b) of the Exchange Act. 
The failure of the S.E.C. to do so in an obvious situation is further 
indication of the lack of interest by the United States in such trans- 
actions. 

Plaintiff, in urging the extra-territorial application of the Exchange 
Act, relies upon those cases enunciating the ‘‘protective principle” of 
jurisdiction: ‘‘Acts done outside a jurisdiction, but intended to pro- 
duce and producing detrimental effects within justify a state in punish- 
ing the cause of the harm as if he had been present at the effect, if the 
state should succeed in getting him within its power.’’ Strassheim v. 
Daily, 221 U.S. 280, 285, 31 S.Ct. 558, 560, 55 L.Ed. 735 (1911); 
Ford v. United States, 273 U.S. 593, 47 S.Ct. 531, 71 L.Ed. 793 (1927) ; 
United States v. Aluminum Company of America, 148 F.2d 416, 443 
(2d Cir. 1945). Plaintiff’s claim being solely derivative, any harm 
was to a Canadian corporation. We find no allegation of harm occur- 
ring within the United States to support the application of this prin- 
ciple. 

Recent developments in the extra-territorial application of economic 
regulation statutes indicate the need for more substantial United 
States contacts than are here present. In Steele v. Bulova Watch Co., 
supra, relied upon by plaintiff, the Supreme Court found infringe- 
ment of plaintiff’s trademark in Mexico to constitute a claim under 
the Lanham Act for unfair competition. However, certain decisive 
factors were present in Steele; the equivalent is totally absent here. 
(1) Defendant in Steele was a United States citizen. (2) The com- 
ponents were purchased in the United States. (8) The spurious 
goods affected plaintiff’s reputation. (4) Spurious goods filtered back 
into the United States. See also Continental Ore Co. v. Union Car- 
bide & Carbon Corp., 370 U. S. 690, 704-705, 82 S.Ct. 1404, .8 L.Ed.2d 
777 (1962). 

In the instant case, no effects on United States commerce are alleged 
to have occurred. What is alleged—-a fraud on a foreign corporation, 


1 Reported in 47 A.J.I.L. 318 (1953). 
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by foreigners; in a foreign country—is not within the purview of 
the Exchange Act. Cf. Vanity Fair Mills, Inc. v. T. Eaton Co., 234 
F.2d 633 (2d Cir.),? cert. denied, 352 US. 871, 77 S.Ct. 96, 1 L.Ed. 
2d 76 (1956) 3. 


The transaction involving Paribas was also found to be Canadian in all 
aspects. The fact that the offer was mailed from. the United States to 
Canada did not alter this conclusion. Although there was some ground 
for a charge of fraudulent mismanagement of the corporate activities of 
Banff, the allegation of fraudulent transactions in violation of § 10(b) 
of the Securities Exchange Act (15 U.S.C. § 78j(b)) was not proved, nor 
was any other cause of action under the Act. 


Tax treaties—conditions of mutual assistance by states in cotlection of 
taxes—Treaty of 1948 with The Netherlands 


Unrrep Srares v. Van Der Horst. 270 F. Supp. 365. 
U. S. Dist. Ct, D. Del, July 3, 1967. 


The plaintiff brought an action to collect taxes and deficiency interest 
in the amount of $78,830.42, due jointly and severally for the years 1952- 
1954 and 1956 from Hendrik and Catharina Van der Horst, formerly 
married, and taxes and deficiency interest in the amount of $15,636.58, 
from Hendrik Van der Horst. Plaintiff also sought to set aside ar. allegedly 
fraudulent conveyance by Hendrik to trustees and to foreclose Federal tax 
liens against the conveyed property. The facts, which were not ir dispute, 
indicated that Hendrik, naturalized in the United States in 1950, left this 
country in 1958, and resumed his Dutch nationality in 1959. In the 
same year he and Catharina were legally separated by a Florida decree. 
Since that time Hendrik has resided in Switzerland, and Catharina in 
New York. Other defendants included three adult children resident in 
the United States, a Delaware corporation under the family name with its 
principal office in Texas, a Florida resident, and two residents- in Switzer- 
land. According to the separation decree, Hendrik was ordered to pay 
alimony and legal fees to his former wife. He then set up a trust to which 
he transferred property, including 5,000 shares of preferred stock in the 
Van der Horst Corporation; the income of the trust was to be used to meet 
the requirements of the separation decree, the balance to ne disposed of 
otherwise. 

The plaintiff contended that Hendrik’s conveyance of the stock in the 
family corporation to trustees was fraudulent under Delaware law because 
it left him insolvent, and it had been made without fair consideration. 
According to 6 Del. C. §1304: 


Every conveyance made and every obligation ineurred by a person 
who is or will be thereby rendered insolvent is fraudulent as to eredi- 
tors without regard to his actual intent if the conveyance is made or 
the obligation is incurred without a fair consideration.* 


2 Reported in 51 ibid. 103 (1957). 1270 F. Supp. 365 at 367. 
8268 F. Supp. 385 at 392-393. 


506 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 


The defendants conceded that Hendrik had transferred all of his assets in 
the United States to the trust, thereby raising the question of whether he 
had any foreign assets relevant to the issue of insolvency. The defendants 
also argued that as the taxes had not been assessed until after the con- 
veyance of the stock, they did not constitute an ‘‘existing debt’’ within the 
meaning of the definition of insolvency in the Delaware law (6 Del. C. 
§1302(a) at the time of the conveyance: 


A person is insolvent when the present fair saleable value of his 
assets is less than the amount that will be required to pay his probable 
liability on his existing debts as they become absolute and matured.” 


The plaintiff moved for a summary judgment on the pleadings, aff- 
davits, and answers to interrogatories. The court, denying the plaintiff’s 
motion, held that the plaintiff’s allegations as to the judgments claimed 
and entitlement of a lien upon certain interests in the stocks conveyed, 
Hendrik’s insolvency, the absence of consideration in the stock transfer 
‘as well as the fraudulent character of the conveyance were not contro- 
vertible and not subject to further litigation. Certain questions as to 
whether the interest acquired by the former wife and. another defendant 
in the conveyed shares was for a fair consideration and the relief which 
should be granted against them, however, remained to be litigated. 

In the course of proceedings, the defendants contended that Hendrik’s 
debts could be satisfied out of his property in The Netherlands, as enforce- 
ment could be obtained under the terms of Article XXII (1)-(4) of the 
Convention of 1948 with Respect to Taxes on Income between the United 
States and The Netherlands è which provided for mutual assistance in the : 
collection of taxes. Judge Steel said, however, with reference to the treaty: 


In 1960 when Hendrik transferred his Van der Horst stock this 
provision [Art. XXII (1)-(4)] was of no aid to the plaintiff. By 
the express terms of Article XXII paragraph (2) plaintiff could not 
have applied to the Netherlands for the enforcement of its tax claims 
before they had been ‘‘finally determined.’’ While this expression 
seems not to have been judicially interpreted, it is manifest that there 
could not have been any final determination of the taxes prior to the 
assessment of the claims on March 17, 1961, at the very earliest; and 
possibly there would have been no ‘‘final determination’’ until the 
time for seeking judicial review had passed, or, if it had been sought, 
until the litigation had been concluded. 

Furthermore, paragraph 4 of Article XXII makes it clear that the 
Netherlands was not empowered to assist the plaintiff in collecting its 
tax against a Netherlands citizen as was Hendrik, except under cir- 
cumstances which for present purposes are irrelevant. 

Finally, it is to be noted that the convention does not make it 
obligatory for the Netherlands to render aid to the plaintiff in col- 
lecting taxes; its duty is discretionary only. See Supplemental State- 
ment, dated April 24, 1951, by Special Deputy Commissioner Eldon 
P. King, Bureau of Internal Revenue, in Support of the Collection of 
Tax Provisions of Proposed Tax Conventions, particularly paragraphs 


2 Ibid. 367-368. 
362 Stat. 1757, 32 U.N. Treaty Series 167. 
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numbered 2 and 3 on the last page of the report; 1 Legislative History 
of United States Tax Conventions 580.4 


Letters rogatory—execution—validity of letters rogatory issued by 
foreign administrative tribunal—the law of the United States 

In Re Government or Inpia. 272 F. Supp. 758. 

‘US. Dist. Ct., S. D. N. Y., July 17, 1967. 


The Government of India issued letters rogatory to enable the Director 
of Inspection of the Ministry of Finance to make a determination as to 
the amount of income tax which should be assessed against A. K. Jain, 
managing director of a Liechtenstein corporation, for the period 1957- 
1961. A commissioner was appointed by the District Court to execute 
the letters rogatory. The complainant sought to quash a subpcena duces 
tecum issued by the commissioner, to enjoin the taking of a deposition, 
and to vacate the court’s appointment of the commissioner. ` 

The court was faced with the question of whether the Director of In- 
spection’s effort to make a tax assessment constituted a ‘‘proceeding in a 
foreign or international tribunal” (23 U.S.C. § 1782(a)), which the Dis- 
trict Court might assist through its discovery powers. The movant argued 
that under §131 of the Indian Income Tax Act (1961) the Director was 
an administrative rather than a judicial officer. The Director replied 
that this Act specifically conferred upon tax officers ‘‘the same powers as 
are vested in a court under the Code of Civil Procedure, 1908,’’? in- 
cluding discovery and subpoena powers. 

In denying the complainant’s motion, Chief Judge Sugarman observed 

- that the relevant statute which had previously provided for assistance by 
district courts in connection with proceedings in foreign courts was 
amended in 1964 to provide for assistance in proceedings ‘‘in a foreign 
or international tribunal.’’ This change was apparently made in order 
to comprehend the increasing number of proceedings in administrative and 
other quasi-judicial agencies. It followed that the Indian income tax pro- 
ceeding came within the purview of this section of the statute. 


War—effects—on private enemy property—restoration of property 
vested under Trading with the Enemy Act 

Agagan v. CLARK. 381 F. 2d 987. 

U.S. Ct. App., D. C. Cir., June 30, 1967. 


An action was brought against the Attorney General as successor to the 
Alien Property Custodian to recover assets vested as enemy property 
under the Trading with the Enemy Act (50 U.S.C. App. §2). The com- 
plainants alleged that they were non-enemy shareholders of a Hong Kong 
‘ corporation. When certain assets of the corporation were vested in 1950, 
it was described as a national of Japan with its principal place of business 
in Yokohama. Hong Kong was occupied by Japan on December 25, 1941. 
In 1951 the corporation filed a claim for the return of the assets (50 
U.S.C. App. §§9(a) and 32(a)(2)(H)). This claim was dismissed in 1964. 


4270 F, Supp. 365 at 369. 1272 F. Supp. 758 at 760. 
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Fifteen months later an application was filed ih the Attorney General 
by the 1941 shareholders and their non-enemy successors in interest. The 
application’ was denied as untimely, and this suit followed. The Attorney 
General moved to dismiss the suit on grounds that the District Court 
lacked jurisdiction because the complainants had failed to file notice 
of their claim within the time fixed in the statute. The District Court | 
granted the motion, dismissing the cause with prejudice. 

_ On appeal ‘the shareholders contended that the notice of claim filed by 
the corporation in 1951, although subsequently dismissed, served as notice 
„Of their interest in the assets. Judge Fahy, affirming the decision below, 
` held that, as the corporation’s claim represented a separate interest from 
that of the individual shareholders, the latter could not utilize the corpora- 
tion’s filing date in order to avoid the bar to their suit presented by the 
statutory time limit for the filing of such claims. Honda v. Clark, 386 
U.S. 484 (1967), was distinguished on grounds that all claimants therein 
- were in the same category, t.e. creditors, and the time limits for filing in 
. Honda were intended to benefit the claimant creditors, whereas the time 
limits in the instant case were desizned to further the termination of op- 
erations under the Trading with the Enemy Act. 


Sovereign immunity—vessel owned by government-owned corporation 
—liability to seizure for sale to satisfy judgment against Petroleos 
Mesxicanos—the law of the United States 

S. T. Trovears Co. v. Tua Pemex XV. 274 F. Supp. 227. 

U. S. Dist. Ct., S. D. Texas, October 17, 1967. 


S. T. Tringali Co., a Florida corporation, brought a suit for damages 
arising from a collision between the company’s shrimp trawler, O/S Jo- 
Frances, and the Tug Pemex XV and barge Pemex Barge No. 494 which 
the tug had had in tow. The tug and barge were owned by Petroleos 
Mexicanos (PEMEX), a Mexican Government corporation. The incident 
occurred on the high seas about thirty miles off the coast of’ Mexico. 
Tringali Co. filed suit against the tug, its engines, tackle, furniture and 
appurtenances in rem and against PEMEX im personam. Pursuant to a 
writ of attachment obtained by the libelant in order to acquire jurisdic- 
tion and security in the suit, the S.S. Presidente Juarez, an ocean-going 
tanker owned by PEMEX, was seized. PEMEX then filed a spoeial ap- 
pearance and posted bond for the release of the tanker. 

In the proceedings which followed the posting of the bond, PEMEX 
sought to quash the seizure and the bond, arguing that the Presidente 
Juarez, being the property of a sovereign state, was immune from seizure 
for security and the satisfaction of = judgment. It was noted that in United 
States v. Tug Pemex XV, the District Court held that, pursuant to the 
restrictive theory of sovereign immunity now followed by the Executive 
Branch, PEMEX’s vessels were considered to be owned and operated, not 
by a foreign state, but by a goverrment-owned corporation which was en- 


11960 A.M.C, 896. 
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gaged in private commercial activity. PEMEX sought to make a distinc- 
tion between seizure of such a vessel for the purpose of acquiring jurisdic- 
tion in a suit and its sale for the purpose of satisfying a judgment against 
the corporation. Citing Flota Maritima Browning de Cuba, 8. A. v. 
M/V Ciudad de la Habana} PEMEX contended that, according to the 
Department of State’s interpretation of the doctrine of sovereign immunity, 
a foreign state’s property is not immune from attachment in order to 
acquire jurisdiction but it is immune from seizure in order to satisfy a 
judgment against the foreign state. 

In a Memorandum and Judgment, Judge Garza found that responsibility . 
for the collision rested squarely on the crew of the O/S Jo-Frances, who 
were apparently unfamiliar with the International Rules for Navigation 
at Sea è relative to lights indicating a tug with a tow. This decision as to 
the liability of the trawler made the issue of quashing the seizure of the 
Presidente Juarez and the bond moot. The court took the position, how- 
ever, that as the latter issue might be brought up with respect to costs, and 
as vessels owned by PEMEX frequented United States ports, the matter 
should be settled. 

Denying PEMEX’s motion to quash the seizure of the Presidente Juarez 
and the bond, Judge Garza said: 


This Court agrees that the property of a friendly foreign govern- 
ment may be immune from execution, such as its credits in banks and 
the like. The vessels of Petroleos Mexicanos, however, are not con- 
sidered as being owned by the Republie of Mexico, but by an inde- 
pendent corporation engaged in a private commercial activity; and I, 
therefore, hold that the vessels of Petroleos Mexicanos, also known 
as PEMEX, may not only be seized to acquire jurisdiction, but will 
have to respond for damages; and that Petroleos Mexicanos, when 
one of its vessels is seized, such as the S.S. PRESIDENTE JUAREZ 
was in this case, may either post a bond for its release, which bond 
will be responsible for the damages found, or may allow the vessel 
to remain seized, and if damages are assessed against Petroleos 
Mexicanos, the vessel seized may be sold to satisfy the judgment.* 


The court ordered that costs be taxed against the libelant but that no costs 
be taxed for the seizure and subsequent release of the Presidente Juarez. 


Panama Canal Zone—status of ports therein—whether such ports are 
American ports for purpose of establishing priority in maritime lien 
guaranteed American suppliers by Ship Mortgage Act—Panamanian 
corporation furnishing supplies to foreign ships in Canal Zone not 
entitled to priority in maritime lien—the law of the United States 

Arzs v. S/S Conon. 269 F. Supp. 763. 

US. Dist. Ct., Canal Zone, Cristobal Div., July 3, 1967. 


An action was brought to determine the priority of liens held by several 
suppliers against the S/S Colon. Priority for its lien was claimed under 


2335 F. 24 619 (4th Cir. 1964); 59 A.J.I.L. 161 (1965). 
833 U.S.C. § 144 et seg. 4274 F. Supp. 227 at 230. 
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§30, subsec. K, Ship Mortgage Act, 1920 (46 U.S.C. §951) by Panawaco, 
Ine., a Panamanian corporation, on grounds that a Canal Zone port consti- 
tutes an American port so that supplies and services furnished by it to the 
vessel in such port were ‘‘performed or supplied in the United States” 1 
as provided in the Act. The other mortgagees of the vessel contended that 
as the Canal Zone was not United States territory as contemplated by the 
Act, this claimant could not assert priority thereunder. The court held 
that Panawaco’s claim must be denied because a foreign corporation 
furnishing supplies in the Canal Zone did not qualify for priority under the 
Ship Mortgage Act. 

Pointing out that ‘‘f{i]n a controversy between the United States and 
a foreign nation as to boundary, the courts will follow the decision of those 
Departments of the Government to which the assertion of its interests 
against foreign powers is confided, i.e., the legislative and the executive,’’ 
Judge Crowe observed that ‘‘[t]he acts of the executive and legislative 
departments have led to a great deal of confusion and misunderstanding 
as to the political status of the Canal Zone.’’* Although the 1903 Treaty 
between the United States and Panama established United States sov- 
ereignty in the Zone,® the parties had subsequently modified this situation, 
so that Panama levied income taxes on certain personnel employed in the 
Zone, the Panamanian flag was flown there together with the American flag, 
and the United States no longer issued exequaturs to foreign consuls in 
the Zone. The court quoted the Supreme Court in Luckenbach Steamship 
Co. v. United States * to the effect that ‘‘. . . for purposes connected with 
importation, immigration and ocean transportation between the United 
States and the Canal Zone Congress required that ports in the latter be 
regarded as foreign ports.’’> An examination of the legislative history 
of the Ship Mortgage Act as amended indicated that with respect to pre- 
ferred mortgage liens the concern was for the priority of interest of 
American suppliers whose services were performed in the United States. 

Judge Crowe said: 


It is the opinion of this court, therefore, that the intent of Congress 
was to protect suppliers in the United States, or ‘‘ American suppliers.’’ 
Plaintiff, Panawaco, is, as pleaded, a corporation organized and exist- 
ing under and by virtue of the laws of the Republic of Panama. It 
pays no taxes nor duties to the United States and is in fact a foreign 
corporation geographically and politically. It therefore cannot qual- 

_ ify as'a supplier in or of the United States of America and does not 
appear to be in the category that Congress wished to protect. 

It may be that for some purposes the ports of the Canal Zone can 
be considered as ports of the United States as for the time being at 
least they are under the jurisdiction of the United States, but for the 
purposes of the Ship Mortgage Act a Panamanian corporation furnish- 
ing supplies to foreign ships in the Canal Zone ports cannot be con- 


1269 F. Supp. 763 at 764. 2 Ibid. 
333 Stat..2234; 3 A.J.LL. Supp. 130 (1909). 
4280 U. S. 173, 50 S.Ct. 148, 74 L.Ed. 356 (1930). 
5269 F. Supp. 763 at 766. 
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sidered as an American supplier and afforded the priority guaranteed 
by Section 951 of the Act.® 


Unrrep Kinepom Case Nore 


Act of state doctrine—whether the defense of ‘‘act of state” is avail- 
able against British subjects who seek compensation for seizure by 
the Crown of their property located abroad—the law of the United 
Kingdom 

Nissan v. ATTORNEY-GENERAL. [1967] 2 All E.R. 1238. 

Great Britain, Ct. App., Civ. Div., June 29, 1967. 


Appellant Nissan was a British subject and the tenant-proprietor of 
the Cornaro Hotel located near Nicosia, Cyprus. In December, 1963, civil 
strife broke out between the Greek and Turkish communities on the Island, 
and on December 25 the Government of the Republic of Cyprus, in re- 
sponse to a joint appeal by the British, Greek and Turkish Governments 
as signatories of a treaty made in 1960 guaranteeing the Constitution of 
Cyprus, accepted an offer that the forces cf those three governments which 
were stationed in Cyprus, acting under British command, shculd assist 
the Government of Cyprus in restoring peace. On December 29, 1963, 
British troops took possession of Nissan’s hotel for the purpose of using it 
as a headquarters. Nissan alleged that on this same day the British High 
Commissioner, Sir Arthur Clark, in the presence of the Secretary of State 
for Commonwealth Relations, orally contracted on behalf of the Crown 
that he would be compensated for any losses suffered, and further, that 
when the forces of the Crown vacated the hotel it would be handed back 
to him. These troops were still in possession on March 27, 1964. 

On that date, an international peacekeeping force was established in 
Cyprus pursuant to a resclution of the Security Council of the United 
Nations. Agreements concerning this force were made between the Re- 
publie of Cyprus and the United Nations, and between the United Nations 
and Great Britain. The British troops remained in possession of Nissan’s 
hotel until May 5, 1964, at which time they handed it over to Finnish 
troops acting under the authority of the United Nations. 

Nissan sued the Crown in respect of the taking and occupation of the 
hotel, for loss of and damage done to furniture, equipment, and perish- 
able stores, and for lost profits. He claimed (1) just compensation as of 
right for loss of or damage io the hotel and its contents; (2) alternatively, 
in contract for money due or damages; or (3) damages in tort for trespass 
to chattels (7.e., the contents of the hotel). 

The case came before the Queen’s Bench Division on preliminary ques- 
tions of law to be decided before trial. Stephenson, J., held in regard to 
(1) that a British subject had no right to compensation for property taken 
or damaged by the Crown while exercising its prerogative powers in an 
independent sovereign state, because the Crown could plead act of state; in 
regard to (2) that, assuming that an express undertaking was given to the 


6 Ibid. 766-767. 
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plaintiff that he would be compensated for loss or damage, the alleged 
contract was bound up with the act of state and was therefore not within 
the jurisdiction of the court; and in regard to (8) that the claims in 
respect of trespass to chattels were to go forward fer trial, the act of 
state doctrine being inapplicable.* 

Nissan appealed. The Court of Appeal, Lord Denning, M.R., Justices 
Danckwerts and Winn concurring, reversed the decision of Stephenson, J., 
on (1), on the ground that a claim for compensation was sustainable in 
law against the Crown in respect of the period between December 29, 1963, 
and March 27, 1964 (but not for the period March 27 to May 5, 1964), 
because the act of state doctrine was not a defense against a claim brought 
by a British subject; affirmed on (2), but on different ground, viz. that 
. no contract appeared to have been created; and affirmed on (3). 

Lord Denning agreed with the court below that initially the British 
troops, although acting in accord with the Government of Cyprus, were 
not agents of that government. They were, the Master of the Rolls said, 
“. , . British troops under British command. They were soldiers of the 
Queen helping to keep the peace in a country of the Commonwealth.’’? 
He then went on to show that the cases relied upon by Stephenson, J., 
as indicating that an act of state could be pleaded against a British sub- 
ject were cases where plaintiff had to rely on a treaty, annexation, or 
conquest to found his cause of action, t.e., these acts of state were the source 
of the alleged rights. Nissan, on the other hand, did not base his cause of 
' action on any treaty or annexation. He based it simply on a seizure 
carried out by British troops. Nor did Lord Denning agree with the dis- 
tinction which the lower court drew with regard to the first and third 
claim: 


The act of seizing the goods was the same in quality as the act of 
seizing the hotel. If the defence of act of state is not available in the 
one, nor is it available in the other. 

I hold, therefore, that act of state is no defence to the claim by a 
British subject.? 


The courts of England have no jurisdiction to entertain an action to 
recover damages for trespass to real property situated abroad.* But Nissan 
claimed compensation for a lawful act. Lord Denning recognized that 
the right of a British subject to compensation had previously been dis- 
cussed only in cases where British forces, or the like, had seized property 
within the Crown’s territorial jurisdiction.» But the rule expressed in 
these cases, he said, was more general: 


Wherever the British government by its troops takes or destroys the 
property of a British subject, lawfully for the general good, the com- 


1 [1967] 2 All E.R. 200. 2 [1967] 2 All E.R. 1238 at 1242. 

3 Ibid. at 1243. Following Walker v. Baird, [1892] A.C. 491; and Johnstone v. 
Pedlar, [1921] 2 A.C. 262. 

4British South Africa Co. v. Companhia de Mocambique, [1893] A.C. 602. 

5 E.g., A.-G. v. De Keyser’s Royal Hotel, Ltd., [1920] A.C. 508; Burmah Oil Com- 
pany v. Lord Advoeate, [1965] A.C. 75, 
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mon law imposes on the Crown an obligation to pay reasonable com- 
pensation for it.® 


After March 27, 1964, however, the British troops, the court said, be- 
came part of the U.N Force, and there was no obligation on the Crown 
respecting this period: 


On Mar. 27, 1964, the British troops became part of the United 
Nations Force. They were under the command of the United Na- 
tions commander. They flew the United Nations flag. They wore 
the berets and arm-flashes to denote that they were no longer the 
soldiers of the Queen, but the soldiers of the United Nations... 
which is a sovereign body corporate. Their actions thenceforward 
were not to be justified by virtue of the royal prerogative of the 
Crown of England ... only by virtue of the United Nations. I do 
not think the Crown can be expected to pay compensation thereafter.” 


Lord Denning doubted the existence of any contract. In his view, 
the High Commissioner was only stating what he believed to be the legal 
position and was not thereby making a promise to Nissan. If a contract 
could be construed, however, the defense of act of state was no answer to it.® 


6 [1967] 2 All E.R. 1238 at 1244. 
7 Ibid. This was also the view of Stephenson below. 
8 Edited by Philip J. Fetner, LL.B. 


BOOK REVIEWS AND NOTES 


Leo Gross 
Book Review Editor 


Académie de Droit International. Recueil des Cours, 1963. Tomes I, II, 
II (Vols. 108, 109, 110 of the Collection). Tome I: pp. vii, 689; Tome 
II: pp. viii, 605; Tome ITI: pp. viii, 842. Indices. Leyden: A. W. 
Sijthoff, 1964, 1966. Fl. 50 each. 


One wonders whether international lawyers, in spite of the plethora 
of international meetings, are not becoming increasingly parochial in 
their professional outlook. This seems to be the case in the United States, 
where relatively few international lawyers manifest great interest in or 
knowledge of foreign scholarship, particularly when published in languages 
other than English. There is reason to believe that the situation is not 
much better in other large countries as, for example, France, Germany and 
Italy. It is not only a matter of linguistic obstacles; there is simply too 
much to read and too many new things to learn about. Inevitably this 
cuts down on wide-ranging reading, especially in publications of other 
countries, That is why a multinational publication such as the Recueil 
des Cours has so valuable a place in the profession. For it alone brings 
together in a single annual publication writings of high quality by a 
broadly representative group of distinguished scholars. (Admittedly its 
representation is not yet as wide as it should be, for the lecturers still 
come principally from Europe.) One can see from its pages that the 
Recueil itself is a major conduit for transmission of ‘‘foreign’’ scholarly 
writing and perhaps the most effective means for a scholar to reach a 
substantial audience in countries outside of his own. 

Because it is multinational the Recueil offers a good view of the various 
national approaches as well as intellectual styles of international lawyers. 
It provides readily available material for comparative surveys which could 
give us a better insight into significant influences and attitudes that are 
not otherwise apparent. My guess is that such a survey would show that 
there is great resistance in each national group to adopting approaches and 
basic methodology developed by others. Moreover, if one goes on to 
analyze each of the national approaches, some stereotypes might be upset. 
The French may turn out to be more pragmatic and empirical than ex- 
pected, whereas the Americans, on their part, are likely to be found much 
more concerned with ‘‘fundamentals’’ and basic philosophy than others 
are; one thinks, for example, of the lectures by Dillard, Oliver, McDougal, 
Hyde, Henkin, among others. Some unexpected results may also appear 
in regard to the ‘‘non-Western”’ contributors. Their thinking may prove 
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to be traditional and conventional in many respects, based on what they 
have been taught as lawyers rather than reflecting the political demands 
of their governments. 

When we look at the three volumes under review, we can easily discern 
distinctive national approaches, not only in the public international law 
contributions but in those dealing with private international law as well. 
The differences in basic point of view and outlook emerge most clearly in 
the several contributions that deal in one way or another with international 
organization, and especially in those which touch the United Nations. The 
lectures were given at a time when the impact of the United Nations 
experience in the Congo and its aftermath was being felt and even the 
‘‘pure’’ jurists reflected these repercussions. For this and for other 
reasons these volumes exhibit more preoccupation with the foundations of 
international law than in other years. At the same time most of the 
authors give little indication that they have consulted the writings in 
other disciplines that bear on the assumptions in their lectures about 
economie, political and scientific matters. No doubt most of them would 
strongly reject the suggestion that they, as jurists, should dilute their 
legal analysis with snippets of ideas from disciplines they have not 
mastered. The only short answer to this is that they actually include 
such ideas, often implicitly and uncritically. The walls between dis- 
ciplines should at least be transparent. 

While one cannot do justice to the individual contributions in this re- 
view, each merits attention. The first volume, No. 108 in the series, opens 
with lectures by Professor Louis B. Sohn of Harvard Law School on 
“The Function of International Arbitration Today.” No one but Pro- 
fessor Sohn could have covered the broad range of international arbitra- 
tion with so well-organized, systematic and learned an analysis of treaties 
and case law. The separate lectures cover arbitrable disputes, applicable 
law and the structure of international arbitral tribunals; and in the 
final chapter Professor Sohn, as expected, turns from analysis to pre- 
scription and presents a proposal for a permanent arbitral tribunal. 

‘Constitutional Limitations in the Law of the European Organisations’’ 
is the title of a closely-reasoned series of lectures by Dr. Huge J. Hahn, 
legal adviser of the O.E.C.D. Apart from their own intrinsic value, 
which is considerable, the lectures are significant as a pioneer effort in 
comparative constitutional analysis of international organizations, and one 
hopes it will stimulate similar studies. A related subject—‘La Dé- 
limitation des Compétences des Nations Unies’’—is dealt with by Professor 
Rudolf Bindschedler, the legal adviser to the Federal Political Department 
of Switzerland. Professor Bindschedler takes a stern and gloomy view 
of United Nations practice; he finds it at variance with law and principle, 
and he believes one can do little more today than attempt to strengthen 
the juridical conscience. Professor Milan Bartoš, the learned Yugoslav 
member of the International Law Commission, has devoted himself to the 
subject for which he was special rapporteur, namely, the status of special 
or ad hoc diplomatic missions. The lectures provide a useful background 
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for the draft convention recently approved by the Commission and sched- 
uled for final adoption by the General Assembly in its 1968 session.? 

In the field of private international law Volume 108 includes two in- 
teresting contributions. Professor G. C. Cheshire of Oxford deals with 
“The English Private International Law of Husband and Wife” in a 
comprehensive account of the many English cases on conflicts questions 
relating to marriage, divorce and annulment. The cases present so fasci- 
nating a variety and Professor Cheshire’s summaries are so well presented 
that one can recommend the lectures even to those not professionally 
interested. The second contribution is by Professor Fouad A. M. Riad 
of Cairo, at one time a Visiting Scholar at Columbia University, on the 
subject of ‘‘Public and Semi-Public Enterprise in Private International 
Law,” a topie of substantial practical importance that has received in- 
sufficient attention. Professor Riad is a thoughtful and highly competent 
scholar and his lectures throw light on doctrinal assuraptions as well as 
case law in a field that is rapidly developing as state-owned enterprises 
proliferate. 

Volume 109 opens with the lectures in ten chapters given by Professor 
R. H. Graveson of London on ‘‘Comparative Aspects of the General Prin- 
ciples of Private International Law.’’ In the light of my introductory 
remarks it is gratifying to report that here one finds no narrow pro- 
vincialism. Professor Graveson is well acquainted with French, German 
and American writings as well as case law and he shows a readiness to 
recognize the contribution they can make to the solutions of common prob- 
lems. His approach is flexible and sensibly international; he emphasizes 
matters of procedure for their practical importance and subordinates doc- 
trine to ends of justice and equity. 

The second series of lectures entitled ‘‘The Relation of Law, Politics 
and Action in the United Nations’’ by this reviewer will be deal; with in 
a separate note.? 

A comparative commentary on air law and embryonic space law is pre- 
sented by Professor D. Goedhuis of Leyden with most attention given to 
problems of liability and assistance, though regrettably many of the points 
are treated in a sketchy manner, largely based on quotations or brief 
summaries of texts and proposals. Professor Goedhuis is persuasive in 
calling for, more related treatment of air and space law problems and 
one hopes he will have time in the future to produce a carefully considered 
study. 

Professor B. Goldman of Paris examines ‘‘Conflicts of Law in Inter- 
national Arbitration of a Private Law Character.” These lectures (in 
French, of course) are highly recommended for their succinct and well- 
analyzed treatment of a wide range of conflict and choice-of-law ques- 
tions that have arisen in international arbitration. The final contribution 
in this volume is by Judge Sture Petrén of Sweden who was elected in 
1966 to the International Court of Justice. His subject—the confisca- 


1 Reprinted in 62 A.J.LL. 252 (1968). 2See below, p. 518. 
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tion of foreign property and international claims arising therefrom— 
is examined in the light of case law and scholarly opinion, with a final 
chapter summarizing the recent debates and resolutions in the United 
Nations (principally those on ‘‘Permanent Sovereignty over Natural Re- 
sources”) and existing treaties. Judge Petrén concludes that recent 
events support the traditional rule which requires ‘‘adequate’’ compensa- 
tion in case of expropriation of foreign property, ‘‘correspondant aux 
réalités économiques et psychologiques.” 

Volume 110 opens with a series of lectures on the implementation of 
international protection of human rights by Dr. H. Golsong, the Registrar 
of the European Court of Human Rights and one of the notable experts on 
this subject. Professor Golsong’s lectures cover the problems of imple- 
mentation in three main categories: (1) under general treaties, such as the 
Charter and the Peace Treaties, (2) under special measures cf a non- , 
-Judicial nature, such as the I.L.O. system and Article 57 of the European 
Convention, and (3) implementation by judicial process, as under the 
European Convention. He emphasizes the importance of control by an 
‘*independent body’’ and the necessity of giving the alleged victim a right 
of action, and he believes that reasonable protection under present con- 
ditions can be ensured only on a regional basis (except that in the sphere 
of ‘‘technical matters,’’ such as labor conditions, protection can be on 
a global basis). The second contribution in the volume is by Professor 
F. Capotorti of the University of Bari on problems concerning capacity 
in private international law. 

Professor Georges Ténékidés of Athens considers the problems of the 
relationship between internal régimes and international organizations, a 
subject not yet adequately covered in the literature of international law. 
His lectures deal not only with such contemporaneous aspects as the 
relationship of the Cold War to the structure and functioning of the 
United Nations, but also include a series of summaries of doctrinal opinions 
ranging from Polybus through Julien Benda and Marxism-Leninism. In 
his last chapter he discusses the reciprocal action between internal political 
principles and the influence of international organization on domestic 
structures. 

The final contribution is a monograph of nearly 400 pages by the late 
Professor Emile Giraud, who has been well known as both a prolific 
scholar and an influential international oficial in the League of Nations 
and the United Nations Secretariat. It is fitting that Professor Giraud’s 
last contribution should deal with the fundamental relations of law and 
politics in contemporary society, a subject to which he had given consider- 
able thought and for which his unusual talent for lucid and realistic 
analysis is especially appropriate. While some will differ with Professor 
Giraud’s conclusions and perhaps wish thai he had documented his points 
more fully, the lectures amply confirm that he was a man who combined 
wisdom, erudition and idealism; it is gratifying to this reviewer to have 
an opportunity to pay him a much-merited tribute. 

OSCAR SCHACHTER 
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The Relation of Law, Politics and Action in the United Nations. By 
Oscar Schachter. Extract from Académie de Droit International, 
Recueil des Cours, 1968. Tome II (Vol. 109): pp. 165-256. 


This essay contains a distillation of some twenty years of experience by 
the foremost practitioner of the law of the United Nations. His pur- 
pose was ‘‘to suggest how law operates in the political system’’ of the 
United Nations, and in particular ‘‘how conceptions of ‘obligation’ and 
‘legality’ interact with political demands and institutional action’’ (p. 
170). Within the short compass of the Hague lectures he was able to 
deal only with three special subjects: decision-making, peacekeeping and 
economic and social development. 

Mz. Schachter notes that the political bodies of the United Nations 
“seem to behave at times like parliaments, on occasion like courts, most 
frequently as arenas for propaganda or diplomatic negotiation’’ (p. 178). 
He believes that if one looks at ‘‘a whole series of decisions rather than 
merely a single case,’’ one can: find that ‘‘conceptions of what is ‘legal,’ 
‘right’ and ‘appropriate’ do play a role in shaping the proceedings and 
their outcome in regard to various questions”? (p. 174). The ‘‘multi- 
partisan’’ character of United Nations proceedings and the need to act 
within a constitutional system result ‘‘in a process of examination and 
evaluation of State behavior in terms of its conformity with the principles 
of the Charter and international law’’; collective ‘‘judgments are in fact 
being made as to what is legal and permissible and new, more specific 
legal norms are being elaborated to meet felt necessities’? (p. 184). 

The author emphasizes the difference between decisions of the United 
Nations which interpret the Charter and those which are purely recom- 
menjatory. He accepts the view that ‘‘an interpretation of the Charter 
adopted by all the Members (or even ‘by the overwhelming majority’ 
except for some abstentions) in the General Assembly’ is an ‘‘authentic”’ 
interpretation having ‘‘the same legal force and effect as the Charter 
itself’? (p. 186). But there seems to be a confusion between consensus 
on competence and consensus on law-making in his assertion that ‘‘when 
the practice of States in the United Nations has served by general agree- 
ment to vest in the organs [of the United Nations] the competence to deal 
definitely with certain questions, then the decisions of the organs in regard 
to taose questions acquire an authoritative juridical status even though 
thesa decisions had not been taken by unanimous decision or ‘general 
approval’ ’’ (p. 187). 

While Mr. Schachter admits that ‘‘the observance of international norms 
by national States is largely a function of their perceived self-interest,’’ 
he points out that ‘‘such perceived self-interest extends not only to immedi- 
ate gains and losses but also includes a recognition of reciprocity and 
long-term perspectives of order and stability.” The ‘‘common interest”’ 
of all states is based primarily on two ‘‘hard facts’’ of international life: 
“the threat of nuclear disaster and the demands for effective recognition 
of the dignity of all human beings.” These hard facts are the most 
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compelling reasons for the adoption by states having diverse views and 
interests of the specific norms which emanate from United Nations de- 
liberations (pp. 199-200). 

In discussing the peacekeeping activities of the United Nations, the 
author explains that the limited nature of these operations and their purely 
conservatory and provisional character were due mostly to the general 
consensus that ‘‘priority must be given to the prevention of international 
violence even if neither party to a dispute considers that the status quo 
satisfies justice and equity’’ (pp. 212-218). Even the Security Council, 
acting under Article 42 of the Charter, should not use force ‘‘to impose 
an internal political settlement’’ (p. 224, note 27). 

Mr. Schachter defends strongly the action taken by the United Nations 
in the Congo and its consistency with the ‘‘law’’ of the Charter. The 
dilemmas faced by the United Nations in that operation were solved through 
adherence to certain basic principles, through their ‘‘impartial, consistent 
and reasoned application,’’ resisting ‘‘temptations to make exceptions’’ 
(p. 225). The constitutional norms of the Charter ‘‘played their parts, 
at times conspicuously, more often subtly, and in doing so they provided 
a frame of order and direction that were essential to the efficacy of the 
action” (p. 232). This gallant view is not unanimously endorsed by other 
writers on the confused Congo situation. 

Shifting to the rôle played by legal concepts and techniques in the tasks 
of development and modernization, the author stresses ‘‘the creative func- 
tion of the legal system as a factor in the complex process of mobilizing 
a community into action to deal with situations which require positive and 
sustained measures” (p. 232). He describes such new devices as the 
establishment, in agreement with the aid-receiving countries, of the office 
of a United Nations ‘‘resident representative’’ helping the recipient gov- 
ernment ‘‘to develop a co-ordinated and coherent programme of foreign 
aid and local endeavours’’ (p. 287). It might be useful to appoint simi- 
lar resident representatives in the principal aid-giving countries to pro- 
vide a better co-ordination of their activities. 

Mr. Schachter also describes the legal problems encountered in creating 
special centers and regional institutes, often through decisions of United 
Nations subsidiary bodies. The OPEX program which installed interna- 
tional personnel as officials of national administrations required the de- 
velopment of a number of new legal concepts. There is also need for 
ingenuity in the rapidly growing field of international trade, especially 
with respect to regulatory mechanisms for commodity agreements and 
compensatory devices for temporary deficits in export proceeds. 

Even this short review of this stimulating pamphlet should alert the 
reader to the fact that the author is not a jaded, cynical public servant, 
but a pioneer in making law a servant of progress, in courageous in- 
terpretation of the Charter of the United Nations, and in promoting ‘‘the 
conceptions of human dignity and of the interdependence of peoples’’ (p. 
249), which are at the heart of the United Nations. 

Louis B. Sonn 
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The Functions of International Law: An Introduction to the Role of 
International Law in the Contemporary World. By William D. Coplin. 
Chicago: Rand McNally & Company, 1966. pp. xii, 294. Index. $3.50. 


This modestly sized volume is intended both as ‘‘an introduction and an 
attempt to develop a theoretical framework for the analysis of international 
law” (p. vii). In many ways Professor Coplin has succeeded admirably 
in achieving both these objectives. 

The central focus is a concern with the operation of law in the inter- 
national system, and contemporary social science theory and concepts are 
used in an effort to understand this process. The theoretical framework 
consists of viewing the international legal process by analogy to democratic 
legal theory and processes and the partial use of bargaining, political 
socialization and culture theories as they have been developed over the 
past two decades. 

The material is arranged to introduce the student to the major issues 
and substantive rules now comprising international law. Starting with 
a discussion of law and its operation in democratic societies, Professor 
Coplin sure-footedly and easily discusses the underlying jurisprudential 
problems concerning the nature of international law, then summarizes 
many of the rules of international law within the context of the allocation 
of legal competences among states, and the limitation of violence in inter- 
national conflict. l ; 

While Chapter 4 on the development of international social and eco- 
nomic welfare legislation sets out a ‘framework for analyzing interna- 
tional organization, Professor Coplin takes great pains to see to it that 
there is no artificial division between international law and international 
organization, and throughout his discussion of substantive fields of law 
he blends the workings of international organization as sources of rules 
with the more traditional sources of international law. Because of his 
mastery of both the rules of international law and political science theory, 
his use of the latter is sensible and reasonable, so that the student is 
introduced to the subject matter in a way that makes social science at 
least congenial and perhaps useful to an understanding of international 
legal process. For these reasons, the book will probably be adopted as an 
introductory text by many instructors. 

As suggested above, furthermore, as an attempt to provide a framework 
of analysis for international law, Professor Coplin’s work is to be highly 
recommended, particularly his effort to categorize international organiza- 
tions in terms of tasks and procedures for decision-making, and his use 
of the globular concept of political culture. At the same time, the author 
himself recognizes this is only a beginning, and a good deal more has to 
be done. 

Some of what has to be done is a tightening of the over-all theory, so 
that the various parts are refined and are more closely related to each other 
and to international legal process. However, the major deficiency of the 
presentation, in this reviewer’s opinion, is its astonishing lack of concrete 


1968] BOOK REVIEWS AND NOTES 521 


illustrations. For a book concerned with the operation of law, there is 
surprisingly little use of ‘‘cases.’’? The student is never given the full 
description of a political circumstance in which law was relevant or ir- 
relevant. Of course the instructor may make this up by citing other. 
materials, and the informed scholar may fill in for himself those instances 
which are either indicated in the text or implied. 

Withal, this is a significant contribution to the field of international law 
and this reviewer looks forward eagerly to Professor Coplin’s next ‘‘at- 
tempt.” l 

Saunt H. MENDLOVITZ 


The Islamic Law of Nations. Shaybani’s Siyar. Translated with an 
Introduction, Notes, and Appendices by Majid Khadduri. Baltimore: 
The Johns Hopkins Press, 1966. pp. xx, 3811. Index. $8.00; 64 s. 


In recent years there has been increasing interest in the history of 
international law, not only as it developed in Europe from medieval 
Christendom, but in other civilizations, such as ancient Greece and Rome, 
ancient China, ancient India, and Islam. While the latter did not directly 
influence contemporary international law, their histories present interest- 
ing parallels and provide the basis for a comparative study of systems of 
international law. These civilizations generally originated in a revolution- 
ary ideology, established among a particular people but conceived as uni- 
versal. The law manifesting this ideology went through stages of de- 
velopment. As the originating people tried to expand their doctrine to 
peoples of alien culture, they differentiated a portion of their law to apply 
to these peoples, as did the Roman jus gentium. If successful in incorpo- 
rating such peoples by conquest, the developing empire, claiming both 
spiritual and temporal authority, maintained the universal law, but with 
discriminations against those who did not accept the ideology. Eventually 
resentment against these discriminations, local differences arising from 
environmental conditions and historical backgrounds, and weakening en- 
thusiasm for empire by the rulers induced self-determination movements. 
Nationalism proved a stronger political force than ideology. The imperial 
union disintegrated into territorial states which utilized the imperial law 
to develop 2 genuine international law to regulate the relations of equal 
independent territorial states. The first stages of such a development 
can be traced in the political history of Confucianism in China and of 
Buddhism in India. They proceeded more rapidly in the ideology of the 
French Revolution followed by the Napoleonic empire, and in that of 
the Russian Revolution followed by the Stalinist empire. The ancient 
empires of the Middle Hast and Rome and the modern overseas empires 
of Western European countries were more political than ideological. 
Only in the Christendom of medieval Europe followed by the modern 
state system has this course of development established a genuine inter- 
national law of universal scope. 

The history of Islam well illustrates these stages of development, as 
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Majid Khadduri pointed out in his well-known treatise on The Law of 
War and Peace in Islam, first published: in 1941, with a second edition 
in 1955.1 Islamic law recognized the division of the world between the 
Dar-al-Islam of the faithful and the Dar-al-Harb of the unconverted, 
related by the Jihad or the responsibility of the faithful to bring the 
entire world into the Dar-al-Islam by persuasion if possible, by war if 
necessary. It was recognized, however, by the time of the great Abbaside 
Caliphs that, powerful and widespread as was their empire, outside states 
existed with which they must deal by means other than the Jihad. 

In the present work Khadduri has translated the teachings of a dis- 
tinguished scholar and jurist who served as judge under Haroun al- 
Rashid (797-803 A.D.), indicating a transitional period. While Islamic 
law had earlier recognized various types of non-Muslims who could be 
dealt with peacefully, Shaybani seems to have been the first to formulate 
as a distinct branch of Islamic law the principles regulating the relations 
of the Caliphate with non-Muslim individuals and states. The term Siyar, 
which originally meant motion or travel and then life or biography, came 
to have a technical meaning as ‘‘the conduct of the state in its relations 
with other communities’? (p. 39) or, in a broad sense, law of nations. 
Its precepts, however, favored Muslims, and the Jihad could be suspended 
only temporarily for reasons of expediency ‘p. 154). The Siyar, though 
imperial rather than international law, provided a basis for Islamic law 
to accept the international law formulated by Grotius and other European 
jurists, and accepted by European sovereigns in the Peace of Westphalia 
(1648), after the Islamic empire had disintegrated into territorial states 
and established relations with European states (p. 20). 

In his introduction Khadduri emphasizes the difficulty of reconciling 
a system of law based on a universal ideolcgy with a system regulating 
the relation of equal territorial states, and indicates how Islam effected 
this reconciliation. The sources of Islamic law—custom, authority, agree- 
ment and reason—were the same as those recognized by Western jurists 
and incorporated in the Statute of the International Court of Justice, and 
its ultimate goal was the same—international peace and order—but it 
differed in that this goal must accord with ‘‘Islamic justice within the terri- ` 
tory brought under the pale of its public order’’ eventually to include the 
entire world (p. 10). To achieve this the Jihad meant continuous cold or 
hot war with the infidel. The Siyar, however, prescribed rules of war to re- 
duce inhumanities but with full regard to ‘‘military necessities,’’ and per- 
mitted treaties establishing peace for limited periods. The principle pacta 
sunt servanda later came to be recognized, overruling the principle of the 
Siyar that treaties could be terminated if disadvantageous to the Muslims 
(p. 154). In time peace came to be normel expectation and the Jihad 
was only applicable when declared by the proper authority. Such a 
declaration by the Sultan in 1914, in pursuit of a pan-Islamic policy 
against the Allies, proved unsuccessful as the Arabs revolted. 

In his introduction Khadduri also discusses the forerunners of Shaybani; 


1 Reviewed in 36 A.J.LL. 357 (1942) and 50 ibid. 454 (1956) respectively. 
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Shaybani’s life, writings and methods of reasoning; his influence in subse- 
quent history; the manuscripts from which’ the translation wes made, 
with a facsimile of a few pages; and the problems faced in translation. 

Shaybani has been referred to as the Hugo Grotius of Islam, but 
Khadduri describes him ‘‘as the most eminent Muslim jurist who wrote 
on Islam’s legal relationship with other nations and may well be called 
the father of the science of Islamic law of nations.” (P. 57.) Skaybani, 
however, sets forth an imperial law in which Islam has a superior status, 
similar to the jus feciale of ancient Rome, rather than a law between equal 
states. His law thus differs from that of the Dutch jurist who followed 
him by eight centuries and who provided the basis for a universal law 
among equal states seeking to establish ‘‘a world safe for diversity.” 

The Siyar is in the form of ‘opinions by the master in answer to ques- 
tions by the student, with illustration of principles by concrete situations 
and occasional citation of statements by the Prophet or by other jurists. 
It deals with the law of war, intercourse with non-Muslims, safe-conducts 
and diplomatic immunities, apostasy, rebels, royal prerogatives, and peace 
treaties. The style of the book is illustrated by the following quotation 
on the latter subject: 


I asked: If he (the ruler of a non-Muslim country protecied by a 
treaty) or one of the people of his land continued to kill Muslims 
by surprise attack, would this act constitute a violation of his pact? 

He replied: No, but the Muslims would investigate which one of 
them committed it; if evidence is established against him, they would 
behead him in retaliation. But if no evidence were adduced, there 
could be no case against him. (p. 153.) 


The book is a scholarly contribution to an inadequately explored field 
of international law, as pointed out by Judge Philip Jessup in his fore- 
word. A glossary of terms and a good index are included. 

Quincy WricHtT 


This “‘Fire-Proof House”: Canadians Speak Out about Law and Order 
in the International Community. Edited by Ivan L. Head for the World 
Law Foundation. Dobbs Ferry, N. Y.: Oceana Publications; Toronto: 
Canadian Institute of International Affairs, 1967. pp. xiv, 176. Index. 
$6.00. 


In this small but timely and useful volume are made available the papers 
presented at the Banff Conference (1965), together with one read at a 
seminar at the University of Alberta, two that were presented at a seminar 
in Vancouver, and one whose author read it in part at the 1965 meeting of 
the American Society of International Law. In his foreword Judge John 
E. Read observes that the Banff Conference and this volume ‘‘cen be re- 
garded as the celebration of the coming of age of international studies 
in Canada.” 

Writing on ‘‘The Limits of Adjudieation,’’ Professor Ivan L. Head 
submits that, as a result of the hostility and suspicion that divide the 
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world, ‘‘the International Court of Justice has failed to command the 
confidence of States and is now a monument to the near-abandonment of 
institutional decision-making in the judicial sense.” He notes reluctance 
of states to submit disputes for impartial decision, inclination of organiza- 
tions to enhance their status, reluctance of courts to assume jurisdiction, 
and inclination of the Court to contribute to its jurisprudence. In his 
essay on ‘‘Current Challenges to International Law” Perey E. Corbett 
looks to some means of group recognition of new states (recognition, for 
example, of the Peking government in China) and stresses the need of 
instruments for interpretation and adaptaticn. 

On the subject, ‘‘The Role of Law in Canadian Foreign Policy,’ J. 8. 
Nutt, Head of the Legal Division, Department of External Affairs, notes 
that in the period from 1945 to 1964 Canada became a party to sixty-odd 
multilateral conventions, twenty-nine of which provided for reference to 
the International Court of Justice or appointed arbiters as the method of 
settling differences or disputes which might arise between the parties. 
He points out that there were in the same period 201 agreements regulating 
United States-Canadian relations, 

Professor J. S. Conway, in his essay on ‘‘The Politics of Peace-Keep- 
ing,” remarks that Canadian good will is on the whole matched by 
Canadian ignorance (p. 48), but carefully examines the assumption of 
peacekeeping through international organization, with special reference 
to the Security Council’s rôle. General E. L. M. Burns, from his point of 
view of practical experience, examines ‘‘Problems and Prospects for Peace- 
keeping Forces.” He suggests (p. 60) that ‘‘the ‘just war’ dogma is 
in process of being interred by modern professors of moral sciences... 
as having been rendered irrelevant by the coming of the nuclear age.’’ 
His observations concerning UNEF would seem to be timely in the light 
of events of 1967. : 

Under the title ‘‘International Law in a Disarmed World” Allan Got- 
lieb, Deputy Head of the Legal Division in the Department of External 
Affairs (writing in his private capacity), notes what he views as a trend 
on the part of Eastern European Communist countries (at least in limited, 
functional spheres) toward acceptance of the principle of third-party 
settlement. On the basis of ‘‘disarmament negotiations’’ he refers to a 
kind of peacekeeping by ‘‘the two joint pclicemen of the world,’’ the 
United States and the Soviet Union (pp. 85-&6). In an international com- 
munity which is far from enjoying any consensus or commen outlook on 
the nature of the ideal society or of international justice, he finds that ideas 
as to how justice should be done differ widely, but feels that there is hope 
for progress toward disarmament (p. 97). 

Writing on ‘‘International Claims Practice,’’ Richard B. Lillich points 
to new and practical procedures for commission settlement of claims, par- 
ticularly those growing out of nationalization of alien-owned property, 
and observes (p. 108) that ‘‘alert practitioners in Canada might do well 
to anticipate” the growing interest in the utilization of such commissions. 
His understanding is (p. 121 n.) that at least one Communist country re- 
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jects the decision of the Foreign Compensation Commission as non-2zuthori- 
tative on the ground that the Commission does not apply international law. 

In his essay on ‘‘International Law in Canadian Courts’ Professor 
Gordon Jahnke, while noting the dualist view of Canadian courts and non- 
application by these courts of international law as part of the common law, 
anticipates more extensive application of, and fidelity to, international law 
by the courts in the future (pp. 127, 130). 

The final essay in the volume, that by Hubert J. Stitt on ‘‘The Legal 
Fundamentals of International Commercial Transactions,’’ is written with 
particular reference to the laws of Mexico, and is apparently designed 
more for instruction of Canadian practitioners than for a wider audience. 

As a whole, the volume under review would seem to provide instructive 
illustration of the seope and depth of international legal studies in Canada 
and of an outlook which is optimistic as well as realistic. 

Rosert R. WELSON 


Die Rechte und Freiheiten der Europäischen Menschenrechtskonvention. 
By Karl Josef Partsch. Berlin: Duncker & Humblot, 1966. pp. v, 263. 
Index. DM. 36. 


La Commission Européenne des Droits de VHomme. By François Mon- 
conduit. Preface by Pierre-Henri Teitgen. Leyden: A. W. Sijthoff, 
1965. pp. 559. FI. 52. 


The literature on the European Convention on Human Rights + has been 
greatly enriched by the two works under review. Professor Partsch’s 
book is a separately printed part of the well-known comprehensive German 
publication Die Grundrechte. It addresses itself to the status of the Con- 
vention in the legal system, both international and municipal, and to its 
general provisions of substantive law. In the main chapter of the book 
Professor Partsch presents a detailed commentary on the provisions re- 
lating to the specific rights and freedoms set forth in Section I of the 
Convention and in the first Protocol thereto of 1952, which the contracting 
parties are committed to secure to everyone within their jurisdiction. 
Thus restricting the book to the treatment of the substantive law of the 
Convention and of the Protocol, the author excludes from his purview 
the composition and procedures of the organs which were created by the 
Convention ‘‘to ensure the observance of the engagements underteken by 
the High Contracting Parties’? (the European Commission and Court of 
Human Rights) and of those pre-existing organs in which the Convention 
has vested jurisdiction in regard to human rights, i.e., the Committee of 
Ministers of the Council of Europe and the Secretary General of the 
Council. 


1 As far as monographs are concerned, see in particular Golsong, Das Rechtsschutz- 
system der Europäischen Menschenrechtskonvention reviewed by Sohn in 57 A.J.LL. 
168 (1963) ; Robertson, Human Rights in Europe, and Vasak, La Convention Européenne 
des Droits de 17Homme, reviewed by Schwelb in 58 A.J.LL. 1053 (1964), and 60 ibid. 
145 (1966), respectively. 
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Dr. Monconduit’s book, on the other hand, is a monograph devoted to 
one of the organs established by the Convention, the organ which he 
rightly characterizes as occupying ‘“‘la position d'un véritable centre 
moteur’’ in the system, and which this reviewer once called ‘‘the most 
ubiquitous and versatile of the organs involved in the operation of the 
Convention’’?: the European Commission on Human Rights. 

As, to a very large extent, the text of the European Convention is based 
on an early draft of what now is the International Covenant on Civil 
and Political Rights, on proposals made in the course of the proceedings 
in the United Nations Commission on Human Rights, and also on the text 
of the Universal Declaration of Human Rights,’ Professor Partsch rightly 
considers the pre-1950 preparatory work of the United Nations organs as 
part of the travaux préparatoires of the European Convention. He makes 
a reservation in this regard, however, which is based on what he considers 
to be the difference in the aims of the Western European human rights 
work on the one hand, and that of the United Nations on the other. 
The Council of Europe, he says, does, and the United Nations does not, 
aim at ‘‘the achievement of greater unity between its Members.’’ He 
believes that even when the wording used is identical, the value concepts 
might be different. 

In interpreting the Convention of 1950 and the Protocol of 1952, Pro- 
fessor Partsch does not have recourse to United Nations proceedings con- 
cerning the Covenants which took place subsequent to the completion of 
the European texts. These are certainly not travaux préparatoires of the 
European instruments. That they nevertheless may throw light on am- 
biguous or obscure provisions of the latter will be shown below, when one 
of the problems raised in Monconduit’s book is examined. 

The limited space of a book review does not permit entering into a 
restatement of Partsch’s illuminating, thorough and reliable commentaries 
on the provisions relating to particular rights and freedoms and on the 
ease law of the European Commission. In commenting on the well-known 
decision of the Commission concerning the dissolution of the German 
Communist Party,‘ by which the petition was declared inadmissible be- 
eause the petitioners were not entitled to invoke any of the provisions of 
the Convention, Partsch says, on page 82, that the formulations of that 
decision are already beyond the borderline of what is justifiable in a rule 
of law state. 

Partsch agrees with the view which the European Commission on Human 
Rights expressed in a decision rendered in 1960" and which it repeated on 


218 International Organization 561 (1964). 

8See Robertson in 1950 United Nations Yearbook on Human Rights 419. 

4The Communist Party of Germany, Max Reimann and Walter Fisch v. The Federal 
Republic of Germany, July 20, 1957, European Commission of Human Rights, Documents 
and Decisions, 1955-1956-1957, p. 222. For another critical eomment on the decision 
see Schwelb, loc. cit. note 2 above, pp. 567-572. 

5 Gudmundsson v. Iceland, 3 Yearbook of the European Gonventian on Human Rights 
394 (1960). For a critical analysis of the decision see Schwelb, ‘The Protection of the 
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a later occasion, viz., that a person does not enjoy fully the protection 
against measures with regard to his property which are taken by the state 
of which he is a national, and that Article 1 of the Protocol of 1952 applies 
in its entirety only to the property of aliens (pp. 223-231). The learned 
author bases his view on the legislative history which, in this reviewer’s 
opinion, is at best inconclusive. His argument does not seem to be com- 
patible with what he himself says, on page 87, about the limitations on the 
recourse to preparatory work in interpreting a treaty. On page 60 he 
observes that the Convention, if it wanted to remain faithful to its purpose, 
could not make nationality the criterion for its application. And yet he 
seems to approve of an interpretation which involves discrimination on 
the ground of nationality, i.e. on the ground of not being an alien. 

As a consequence of the close relationship and similarity of zhe texts 
of the European Convention on the one hand and of the International 
Covenant on Civil and Political Rights of 1966 on the other, Professor 
Partsch’s outstanding book will be of immense value also to the organs 
which will have the task of applying the Covenant when it enters into 
force. 

Monconduit’s book is the most elaborate work so far published on that 
aspect of the European human rights system to which it is devoted. While 
its main subjects are the organization, internal structure, the various rôles 
and procedures of the Commission, it also treats of important problems 
of substance and gives a skillful analysis of much of the case law of the 
Commission. 

To give an example of the author’s thorough examination of the relevant 
provisions, reference may be made to what he has to say (on pp. 158-159) 
about the difference in the scope of the Commission’s jurisdiction when a 
state party has seised it of an alleged breach of the Convention by another 
state party (the case of an inter-state application or, in United Nations 
terminology a ‘‘state-to-state complaint’’) under Article 24, and when it 
considers a petition from any person, non-governmental organization or 
group of individuals (Article 25). In the former case the Commission 
is called upon to examine ‘‘any alleged breach of the provisions of the 
Convention,’’ in the latter, only whether the rights of the petitioner set 
forth in the Convention have been violated. The competence under 
Article 24 comprises therefore breaches of the Convention whica do not 
necessarily involve individual rights and freedoms. Monconduit gives as 
examples the obligation of states parties to furnish the Commission with all 
necessary facilities for the effective conduct of its investigation (Article 
28(a)), the obligation not to publish the report of the Commission (Article 
31(2)), and the obligation to furnish the Secretary General an explanation 
of the manner in which a state’s internal law ensures the effective imple- 
mentation of any of the provisions of the Convention (Article 57). 

The European Convention guarantees, subject to certain limitations, 


Right of Property of Nationals under the First Protocol to the European Convention 
on Human Rights,” 13 A. J. Comp. Law 518 et seg. (1964). For a defense of the 
Commission’s ruling, see Béckstiegel in 20 Neue Juristische Wochenschrift 905 (1967). 
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the right to freedom of association, including the right to form and to 
join trade unions (Article 11). It provides also that ‘‘this article shall 
not prevent the imposition of lawful restrictions on the exercise of these 
rights by members of the armed forces, of the police or of the administration 
of the State.’ Monconduit believes (pp. 140-141) that this is open to 
two possible interpretations: under one, the article would mean that the 
right of association is not protected against lewful action by the military, 
the police or the administration; under the other, which Monconduit 
wishes should prevail, the provision would reserve the right of states to 
impose restrictions on members of the armed forces, of the police and of 
the administration in their exercise of this right. This reviewer does not 
believe that this provision poses a serious protlem of interpretation, as the 
first of the two he mentions seems to him absurd. However, if some doubt 
should exist, it could be dispelled by reference to the post-1950 legis- 
lative history of the International Covenant on Civil and Political Rights. 
In 1952 the United Kingdom, which at the time had already ratified 
the European Convention, proposed in the United Nations Commission on 
Human Rights the inclusion of a text identical with that of the European 
Convention in what is now Article 22 of the Covenant. The Commission 
deleted the words ‘‘of the administration of the State,’’ but included the 
rest of the British, ż.e. the European, text. In 1961 the United Kingdom 
(and the then Federation of Malaya), referrirg to the fact that the actual 
wording of the phrase had caused some misunderstanding, proposed in the 
Third Committee of the General Assembly a drafting amendment which 
was adopted by 51 votes to none (with 24 abstentions of those who con- 
sidered the drafting amendment unnecessary).° The final text of the 
Covenant is accordingly to the effect that the article shall not prevent the 
imposition of lawful restrictions on members of the armed forces and of 
the police in their exercise of this right. As all parties to the European 
Convention which are Members of the United Nations voted for the Cove- 
nant containing the clarifying amendment, the question can hardly be con- 
sidered open also as far as the interpretation of the European Convention 
is concerned. 

Monconduit’s magnum opus is, no doubt, a considerable achievement of 
a very promising young scholar. 

Econ SCHWELB 


6 Report of the 8th Session of the Commission on Human Rights (1952), Economic 
and Social Council, 14th Sess., Official Records, Supp. No. 4 (18/2256), par. 255; 
General Assembly, 16th Sess. (1961-1962), Official Records, Agenda item 35, Annexes, 
Report of the Third Committee (4/5000), pars. 61, 68 and 72. It is of interest to add 
that the International Covenant on Economic, Social end Cultural Rights (Art. 8 (2)) 
contains without change the text as in the European Convention. 
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Legal System and Lawyers’ Reasonings.` By Julius Stone. Stanford, 
Calif.: Stanford University Press, 1964. pp. xxiv, 454. Indexes. 
$10.00. 


Human Law and Human Justice. By Julius Stone. Stanford, Calif.: 
Stanford University Press, 1965. pp. xxiv, 415. Indexes. $10.00. 


Social Dimensions of Law and Justice. By Julius Stone. Stanford, 
Calif.: Stanford University Press, 1966. pp. xxxv, 933. Indexes. 
$18.50. 


Julius Stone, that immensely learned, indefatigable engagé juris- 
prudent of Sydney, Australia, has produced an encyclopedic trilogy on 
jurisprudential problems which is remarkable alike for its comprehensive- 
ness and its intellectual vigor. In its more than 1,800 pages, almost 
everyone (or so it seems) in the ‘‘fellowship of juristic learning”’ is heard 
from, even if only in footnotes or ‘‘project-notes.’’ Rescued from the near 
oblivion of long forgotten treatises, learned journals and case reports are 
hundreds—no, thousands—o? contributors to Western thought, anc each, is 
endowed with a place and significance in a grand tableau of jurisprudence. 
One cannot but reflect with awe on the index-card collection and poly- 
lingual research which underlies this massive exposure of scholarly labor, 
perhaps the last such endeavor before the computers take over. And one 
cannot but sympathize with the author’s hope that his efforts will help 
succeeding generations of lawyers to become aware of their jurisprudential 
heritage so that they will not naively believe that ideas which have matured 
for centuries have ‘‘fluttered full-fledged from contemporary brows.’’ 

The ideas presented in these volumes are not limited to those put for- 
ward by professional lawyers or jurists; the neighboring disciplines of 
philosophy and the social sciences are abundantly represented, perhaps 
even more numercusly than the jurists. For Stone, like Mr. Justice 
Holmes, believes that ‘‘to be master of any branch of knowledge, you 
must master those which lie next to it,’ and these three volumes exhibit 
the range and depth of Stone’s learning in other disciplines as well as in 
many of the technical areas of common law. 

In the first volume, which deals essentially mith analytical juris- 
prudence, some of the most interesting sections are devoted to recent con- 
tributions by logicians and linguistic analysts not generally treated in 
jurisprudential writing. Of more direct interest to the practicing lawyer 
are the discussion of stare decisis and judicial techniques, especially Stone’s 
critical analysis of the ‘‘categories of illusory reference” applied fallaci- 
ously in judicial decisions, and his somewhat Jess successful attempt to 
clarify lawyers’ reasonings which have a ‘‘non-stringent’’ character (viz: 
C. Perelman and the ‘‘new rhetorics’’). 

The second volume is devoted to theories of justice and it takes us 
deeply into classic problems of natural law, relativism and pragmatism. 
Stone’s talent for summation and balanced appraisal is well exemplified in 
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this volume. His sympathies are engaged and his criticism tempered by 
respect for the inherent difficulty of the problems. This is especially 
evident in his treatment of Radbruch and Pound. In the final chapter of 
this volume the author eloquently puts forward his own conceptions of 
justice, suggesting nine ‘‘quasi-absolute precepts of material justice’’ 
which he believes have emerged in Western industrialized society (as, for 
example, the freedom to assert one’s own interests, reciprocity and equality 
between persons, assistance to those wronged). One can hardly quarrel 
with any of these precepts, especially as all are qualified to exclude ‘‘in- 
appropriate’’ application, but they remain the barest abstractions in the 
absence of reference to the concrete social end institutional context in 
which they would be given significance. 

The third volume, which is as large as the first two combined, undertakes 
the formidable task of presenting ‘‘the contexts and the range of tasks 
confronting modern democratic governments in using law as an instrument 
of social control and as a means toward justice.’’ It is a loosely organ- 
ized, somewhat sprawling work, filled with unexpected juxtapositions and 
fascinating by-paths. The first chapter, for example, is a conglomeration 
of diverse subject matter ranging from elementary ideas of sociology and ` 
anthropology through summations of Talcott Parsons, Maine, Montesquieu 
and American legal realists to various proposals for ‘‘ministries of jus- 
tice,” ombudsmen and legal research centers. The next two chapters 
deal with law and society as seen first from the standpoint of the his- 
torical school (especially Savigny) and then in terms of more complex 
sociological theory. In the second chapter international lawyers will find 
a skeptical assessment of ‘‘supra-national drives’’ expressed, according to 
Stone, by a wide range of international lawyers (the footnotes mention 
Jessup, Jenks, McDougal, Sohn and Falk among others) who consider 
that contemporary development and needs are conducive to the growth of 
law beyond existing national- communities. Stone’s outlook is more pessi- 
mistic, emphasizing the need for a ‘‘transcendmg community among whose 
members justice is to be done by allotting them the gains and losses of 
social action” (p. 117). Granting that a much wider measure of agree- 
ment on eriteria of social justice would be a condition for international 
economice planning or supranational integration, the reasoning does not 
seem quite responsive to the positions of most of the international jurists 
mentioned, who neither expect nor call for a high degree of international 
economic co-ordination but only point to empirical trends and necessities 
as indications of developing transnational law in specific areas. The next 
group of chapters (4-8) treats of the more technical problems of con- 
temporary law in terms (following Pound) of the individual and social 
interests protected by law, with special chapters on freedom and control of 
economie associations. A third group of chapters (9-13) considers the 
dependence of law on social institutions, on socio-ethical convictions, and 
on factors of power. In the final two chapters the principal subjects are 
the rôle of judge and administrator in legal ordering, and law as a major 
means of ‘social control. This summary listing of subject matter gives 
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only the barest indication of the richness of this volume in ambit and de- 
tail. By looking at the bibliographical index one finds that over 3,500 
separate items—books, articles and reports—and about 1,500 judicial de- 
cisions have been cited in this one volume alone. These references are 
not merely scholastic ostentation ; they are used to make points, to introduce 
ideas; the writers are praised, questioned, argued with and chided. Not 
infrequently the footnotes provide their own accounts of intellectual and 
political controversy, and browsing through them has its rewards, quite 
apart from the text above. 

One can, of course, find in this vast work many points with which to 
take issue and far many more on which one would have liked greater 
clarity and perhaps fewer words. A strong editor’s blue pencil could 
have contributed much to readability and cogency. Still, we must not ask 
too much. We have been given what is indubitably a great work of legal 
scholarship, in many respects without parallel for its intellectual grasp 
and contemporary relevance. We owe an enormous debt to its gifted 
author, not only for his labor and dedication to our craft, but even more 
for the wisdom and humanity which pervades these volumes. 

Oscar ScHACHTER 


Die Harmon Doktrin. Eine These der Vereimigten Staaten zum Inter- 
nationalen Flussrecht. With Summary and Table of Contents in Eng- 
lish. By Knud Krakau. Hamburg: Institut fiir Auswärtige Politik, 
1966. pp. 139. DM. 20. 


On October 21, 1895, the Mexican Minister in Washington addressed a 
note to the Secretary of State complaining of diversions in the United 
States of waters of the Rio Grande to the detriment of Mexican uses down- 
stream. He demanded the discontinuance of the diversions and ‘‘ade- 
quate indemnity.’’ The Secretary wrote to the Attorney General that 
the ‘‘negotiations . . . [he was charged by President Cleveland to carry 
on with Mexico] can not be intalligently conducted unless the legal rights 
and obligations of the two Governments concerned . .. are first ascer- 
tained.’’ Under the circumstances it is not surprising that Judson Har- 
mon, a Democratic politician from Wyoming, Ohio, did not embarrass his 
fellow cabinet members or throw away support from Texas by acknowledg- 
ing ‘‘that the rights and obligations of the two countries in the interna- 
tional streams are mutual and reciprocal, not merely unilateral”! At- 
torney General Judson Harmon understandably asserted that ‘‘the rules, 
principles, and precedents of international law impose no liability or obli- 
gation upon the United States.’’? 

During the seventy odd years since this self-serving negotiating position 
was proclaimed, the United States and Mexico by their actions, by treaty 
and apart from treaty, have recognized that the two governments do 


1 The quote is taken from a report of the Senaie Committee on Foreign Relations on 
the Treaty with Mexico Relating to the Utilization of the Waters of Certain Rivers, 
Exec. Rep. No. 2, 79/1 (1945). 221 Ops. Atty. Gen. 274, 283 (1895). 
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indeed have ‘‘legal rights and obligations’’ to share equitably the waters 
of their common rivers. This, however, has not prevented advocates for 
other nations from digging up this 1895 opinion and excusing their actions 
taken in disregard of the rights of co-riparian neighbors by elevating it to 
the status of a Doetrine. 

As often happens, the disciples have been more extreme than their 
master. Harmon recognized that international law placed some limitations 
on co-riparians. The lower could not, by obstructing the river’s flow, 
flood the upper riparian, and the latter could not alter the place where 
a river enters its neighbor’s territory. Invasion by flood, he recognized, 
was illegal. Invasion by drought, his followers claim, is not. Fifty 
years later an Assistant Secretary of State testified this ‘‘is hardly the 
kind of doctrine that can be seriously urged in these times.” 8 The author 
of Die Harmon Doktrin agrees. 

The book does not stop there. It goes beyond merely refuting the 
arguments of those who would keep alive this nineteenth-century concept 
of international irresponsibility. It points out further that there is a 
view no less extreme still held by some that an upper riparian may alter 
the regime of a river only with the consent of the lower riparian—Har- 
mon, again, the author notes, but at the other end of the pole. The 
author then searches for a formula to resolve the dilernma posed by these 
contradictory extremes designed to give legitimate protection to existing 
uses upstream and down without stifling legitimate development upstream 
or down. 

Upper state A plans to build a storage dam. Lower state B protests that 
this could interefere with its downstream uses. State A offers to submit 
to impartial determination the question whether B’s rights will be im- 
paired. B refuses and stands on its asserted rights. May A proceed at 
its own risk or must it submit to a virtual veto by B? Or let us say B 
offers to have the validity of its objection tested by an arbitral tribunal 
and it is A that declines. May A be the judge of its own case and build 
the offending structure? 

The author quotes and applauds the resolution of this dilemma sup- 
ported by the State Department in a Memorandum prepared for the U.S. 
Senate in 1958, as follows: 


3 (a) A riparian which proposes to make, or allow, a change in the 
existing regime of a system of international waters which could inter- 
fere with the realization by a co-riparian of its right to share on a just 
and reasonable basis in the use and benefits of the system, is under 
a duty to give the co-riparian an opportunity to object. 

(b) If the co-riparian, in good faith, objects and demonstrates its 
willingness to reach a prompt and just solution by the pacifice means 
envisaged in Article 33 (1) of the Charter of the United Nations, a 
riparian is under a duty to refrain from making, or allowing, such 
change, pending agreement or other solution. 


3 Hearings before the Committee on Foreign Relations on Treaty with Mexico Re- 
lating to the Utilization of the Waters of Certain ane 79th Cong., Ist Sess., Part 
1, 19 (1945), Part 5, at 1762. 
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The virtue of this solution, the author points out, is that 


no riparian has an unconditional veto right against one-sided measures 
of another riparian. .. . The initiating state may legally carry out 
its project if the neighboring state is silent or only protests but is not 
prepared to negotiate or later is unwilling to accept third-party 

_arbitration. The initiating state is therefore not necessarily required 
to get the prior agreement of the other affected riparians. These other 
riparians shall have only a time-limited veto right which is also con- 
ditioned on their own serious willingness for a just and not delayed 
arbitration—that is, a quid pro quo resting on the sensible respect of 
the interests of both states.* 


The book also comments upon the formulations of the law governing 
international rivers adopted by the Institut de Droit International, the 
International Law Association and the Inter-American Bar Association. 
All three have urged co-riparians to seek agreement on the equitable shar- 
ing of the waters of internaticnal rivers, but nowhere is the conditional 
duty to refrain from proceedirg over the objection of a riparian willing 
to arbitrate better spelled out than in the State Department Memorandum 
and this book. 

The so-called Summary in Erglish does not begin to do this work justice. 
It barely outlines the skeleton. The meat is left out. Let us hope the 
entire text will be translated for the benefit of those non-German-speaking 
statesmen who are looking for the key to harmonizing the interests of their 
country with those of their neighbors. 

JOEN G. LAYLIN 


The Capacity of International Organizations to Conclude Treaties, and the 
Special Legal Aspects of the Treaties So Concluded. By Hungdah Chiu. 
The Hague: Martinus Nijhoff, 1966. pp. xviii, 225. Index. Gld. 
28.50. 


This study furnishes an excellent survey and analysis of the material 
and the literature relating to ‘‘treaties’’ concluded by or under the 
auspices of international organizations; it evidences the author’s fa- 
miliarity with the constitutional law of the international organizations 
concerned, with the form and contents of the agreements concluded by 
these organizations, with relevant resolutions adopted by these organiza- 
tions, with decisional law, and with the pertinent literature. For these 
reasons the work constitutes a most useful compendium for teachers and 
students of international organization as well as for international civil 
servants who are called upon to administer or to draft agreeninis of the 
type discussed in this study. 

In Chapter II on ‘‘The Basis of the Treaty-Making Capacity of Inter- 
national Organizations,’’ the author raises the questions whether the 
treaty-making capacity of international organizations finds its legal basis 
in the constitutional provisions of the organizations concerned, or whether 
its legal basis may be explained in terms of international personality or in 


4Die Harmon Doktrin, p. 103 (translation by Diana Morgan Laylin). 
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terms of the doctrine of implied powers. He answers each of these ques- 
tions in the negative. 

Chiu, having dismissed ‘‘constitutional provisions,’’ ‘‘international per- 
sonality,” and the doctrine of implied powers as inadequate bases of the 
treaty-making capacity of international organizations, concludes that ‘‘the 
treaty-making capacity has now being [been] conferred upon international 
organizations by a rule of customary international law” (p. 211). How- 
ever this may be, the author states that ‘‘as we enter the field of the scope 
of such capacity, the constitutional provisions and the theory of implied 
powers become important’’ (ibid.). As concerns international personality, 
Chiu’s view is probably not substantially different from a statement by 
Judge Fitzmaurice, quoted on page 30, ‘‘that all entities having treaty- 
making capacity necessarily had international personality. On the other 
hand, it did not follow that all international persons had treaty-making 
capacity.’’ 

The reader of a study of this kind, in which so many legal issues and 
conflicting views are presented, may occasionaliy find himself in disagree- 
ment with the author; to give but one example, this reviewer finds the 
following statement on page 83 hardly persuasive: ‘‘From the foregoing 
observations the inevitable (!) conclusion must be drawn that, since all 
other possibilities have been eliminated, a treaty concluded in violation 
of the organization’s capacity is void.’’ This reviewer considers preferable 
the view that such treaties are voidable rather than void, on the ground, 
inter alia, that the members of an international organization are likely to 
presume that treaties concluded by an international organization are not 
ultra vires, pending a special procedure which has the effect of nullifying 
such a treaty on the ground that it has been concluded in violation of the 
organization’s treaty-making capacity. Nevertheless, the author can be 
commended for having completed a highly informative, well-documented, 
and in many respects technically excellent study on a subject whose sig- 
nificance for the law governing international organizations is by now 
widely recognized. 

Hans AUFRICHT 


Beweisfihrung und Beweislast im Verfahren vor dem Europäischen 
Gerichtshof. By Achim André. (Kölner Schriften zum Europarecht, 
Vol. 6.) Cologne, Berlin, Bonn, Munich: Carl Heymanns Verlag KG, 
1966. pp. xii, 252. Index. DM. 32.50. 


The author’s point of departure is the consideration that, as a conse- 
quence of its composition and the limited jurisdiction presently vested in 
it, the European Parliament lacks the weight to balance the High 
Authority, the Commissions and the Councils of the European Com- 
munities: Konrad Zweigert has characterized the Councils and Commis- 


1 Subsequent to the writing of the book under review, the Treaty of April 8, 1965, 
establishing a single Council and a single Commission of the European Communities, 
entered into force. It merges the three councils into the (one) Council of the European 
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sions as largely brakeless executive organs (‘‘weithin ungebremste Exeku- 
tworgane’’?). Comprehensive judicial protection by the Court of Justice 
of the Communities is therefore indispensable if the rule of law is to 
prevail in the Communities. If dangerous gaps in the system of legal 
protection are to be avoided, the Court, as “gardien de lobjectivité”’ 
(Jean Monnet), must examine not only the legal but also the factual as- 
pects of a dispute. It is to the fact-finding function of the Court and, in 
particular, to problems of evidence that Dr. André’s interesting book ad- 
dresses itself. 

He divides his subject into two main complexes: one has to do with the 
rules of evidence (Beweisfiihrung), under which the Court finds whether 
the facts relevant for passing judgment have or have not been established. 
The other is devoted to a detailed examination of what rules the Court 
applies, or ought to apply, in regard to the burden of proof, i.e., the ques- 
tion in whose favor the dispute is to be decided if clarity abcut alleged 
relevant facts cannot be achieved. 

A large part of one of the main chapters is devoted to an examination 
of the question whether it is the adversary system (Verhandlungsmazime) 
or the inquisitorial principle (Untersuchungsmaxime) that applies in the 
procedure of the Court. The author shows that, as is also the case in 
both German and French administrative procedure and even in the civil 
procedure of these two countries, elements of both systems can be found, 
the preponderance of the one or the other depending on the ckaracter of 
the particular law suit. 

As to the burden of proof in proceedings before the Court of the Com- 
munities, the author is faced with a very difficult task. The Paris and 
Rome Treaties, the Statute of the Court and the Rules of Prozedure are 
silent on the question. All the author has to go by are five judgments of 
the Court, some of which are on personnel questions of employees of the 
Communities and which, moreover, are not in all respects consistent with 
each other. He falls back upon German and French municipal law, only 
to have to state that these two systems differ. 

He nevertheless reaches a number of conclusions with which one cannot 
but hopefully agree, at least as statements of what the law ought to be. 
These include his proposition that the rule imposing the burden of proof 
on the plaintiff (actori incumbit probatio) does not apply before the Court 
of the Communities. This is the conclusion the author reaches despite the 
fact that the Conseil d'Etat applies the Latin maxim, subject to certain 
exceptions which it allows on grounds of equity, and although the Supreme 
Federal Administrative Court of the Federal Republic of Germany, in a 
judgment of 1956, placed the burden of proof not upon the respondent 
authority, but upon the plaintiff who challenged the latter’s decision. A 
lower German Administrative Court, before and after the 1956 judg- 


Communities and replaces the High Authority of the Coal and Steel Community and 
the Commissions of the European Economic Community and of Euratom by the (one) 
Commission of the European Communities. See article by Gordon L, Weil in 61 
AJLL. 57 (1967). 
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ment, held a contrary view and eventually the Supreme Administrative 
Court modified its stand. 

The author makes a strong case against the presumption of the legality 
of the administrative decision which is challenged before the Court: the 
Administration is the ‘‘attacker’’; the judicial control will be more ef- 
fective if the respondent authority bears the burden of proof. However, 
in proceedings in which the plaintiff claims some advantage which the 
authority has denied him, the burden of proof is on him. 

Dr. André’s is a very ambitious book not only because of the complexity 
of the subject and his meticulous analysis of such Community case law as 
there is, of the practice of French and German courts and of the compre- 
hensive French and German literature on administrative and civil pro- 
cedure, but because of the aim the author has set himself: In the author’s 
words, the aim of his study is to indicate ways and means which may lead 
the European Court to proceed from experimentation on the law of evidence 
to the establishment and application of procedural principles which are con- 
sistent and designed to ensure just judgment. 

Econ ScHWELB 


Rechtsprechungssammlung zum Europarecht. Edited by Hans Délle and 
Konrad Zweigert. Tiibingen: J. B. Mohr (Paul Siebeck), 1966. Loose- 
- leaf, First Part. pp. xii, 1150. Index. DM. 187. 


Ever since the Treaty of Rome (H.E.C. Treaty) initiated the economic 
integration of Europe, the law and practice of the European Communities 
have been the subject of a growing economic, pclitical and legal literature. 
The editors of the present, publication have undertaken the ambitious task 
of assembling, in loose-leaf form, the case law of this new area created 
by the linking of new international law with the existing national laws 
of the members of the several European economic organizations. The 
Court of the European Communities has done pioneer work in its decisions, 
which have been published in a dozen volumes to date. In addition, im- 
portant questions arising from the E.E.C. Treaty, the European Coal 
and Steel Community (E.C.8.C.) Treaty and others have come to be de- 
cided by national courts of member states, most frequently with regard 
to the relationship between the cartel provisions of the B.E.C. Treaty 
and national cartel and competition legislation. Reports on such national 
decisions are widely scattered and not readily accessible. The editors de- 
serve special commendation for their effort to assemble these decisions and 
integrate them into their compilation. 

The arrangement of the material is a masterpiece of systematization. 
Thirteen main categories of subjects are subdivided into more or less 
numerous subtitles, and each decision is characterized by a succinct head- 
line. Title A deals with ‘‘Rules on Applicable Law” and contains de- 
cisions on basic problems, such as: what law to apply where the relevant 
treaty contains no provision for the legal question before the European 
Court; whether the Court can hear complaints alleging violations of a 
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national constitution or a national law; general questions of interpretation 
of treaties; conflicts between ‘‘European’’ rules and national legislation ; 
the question as to the self-executing effect of treaty provisions in a member 
state, and the like. This general title is followed by the titles ‘‘Pro- 
cedure’’ (B), ‘‘Organizational Law’’ (C), and, to mention only the most 
important of the others, ‘‘General Economie Regulation” (G) and ‘‘Regu- 
lation of Markets and Competition’’ (H}. Each decision is condensed 
into one or several Leitsätze; the facts of each case are succinctly stated (a 
highly welcome feature which deserves special mention); the most sig- 
nificant parts of the opinion and, in cases decided by the European Court, 
sometimes also the pleadings of the Procurator of the Court, are quoted 
verbatim. Cross-references, inevitable in such a systematic framework, 
are supplied whenever necessary. Meticulous editing characterizes the 
compilation throughout. 

The part under review covers the years up to the end of 196). It is 
hoped that succeeding supplements will soon bring the collection up to 
date. May the reviewer express the wish that the Index be supplemented 
by a key to the many abbreviations occurring in the headings and the 
texts? 

M. MAGDALENA CHOCH . 


The Common Market and Common Law. Legal Aspects of Foreign Invest- 
ment and Economic Integration in the European Community, with 
Ireland as a Prototype. By John Temple Lang. Chicago and London: 
University of Chicago Press, 1966. pp. xxxviii, 574. Index. $12.50. 


Mr. Lang has written a commentary of certain fundamental portions of 
the Treaty establishing the European Economie Community. In this book 
he draws upon and synthesizes the work of some of the foremost Common 
Market legal scholars. However, this is more than a work of eonsolida- 
tion. Mr. Lang’s own special perspective leads him to explore two themes 
which, taken together, distinguish this book from more general com- 
mentaries. 

First, he looks forward to the day when Ireland (and England) will 
enter the Common Market. Consequently, two of the three introductory 
chapters consider the questions, constitutional and economic, that would be 
raised by Irish entry. Moreover, for each portion of the substantive body 
of the study, Mr. Lang indicates the gaps-and inconsistencies between 
Trish (and occasionally English) law and B.E.C. rules, discusses the prob- 
lems of harmonization, and often suggests the most appropriate steps 
towards a reasonable reconciliation. 

_ But how did Mr. Lang decide which provisions of the Treaty to investi- 
gate? The selection flows directly from his second theme, the problems 
of the foreign firm interested in investing in the Common Market—com- 
pany law, freedom of establishment, taxation, state aids and antitrust 
law. While these are undoubtedly fundamental portions of the Treaty, 
they are the salient provisions only for the prospective investor or, more 
specifically, for his attorney. Moreover, the. underlying stream of analy- 
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sis is a consideration of the rights, remedies, and burdens of the foreign 
investor. : 

The general student of the Community wiil find things of interest in 
Mr. Lang’s book as, for example: his illuminating discussion of the way 
in: which procedure for implementation of cartel rules reinforces the in- 
terpenetration of the national and Community systems; his insightful com- 
ments on the pragmatic manner in which the Community operates; and 
his analysis of the implications for E.E.C. policy of the surprisingly com- 
plex problem of state aids. In addition, this book is written in a clear, 
concise, no-nonsense way. There is a formidable bibliography and an 
impressive collection of footnotes (impressive not simply because of the 
number but because of the discriminating choice of authorities), Finally, 
a handy appendix includes pertinent portions of the Treaty along with 
the text of Regulation 17, the first regulation implementing Community 
competition law. 

With all this to its credit, the book does have some significant limi- 
tations, at least for the general reader. The promise implicit in the 
title of the book, The Common Market and Common Law, is never fulfilled. 
Mr, Lang was obviously not interested in making a systematic analysis of 
the difficulties that could be expected to emerge from an intense and sus- 
tained linking of civil and common law systems. Where these questions 
are touched upon, it is only in the context of concrete investment prob- 
lems. The reader will also be disappointed if he expects to find very 
much empirical information; this is largely a book of textual analysis. 
Moreover, while clearly written, this is not an easy book to read, since it is 
more a series of individual analyses than a single study. Mr. Lang tends 
to move from problem to problem without any sense of obligation to relate 
and summarize for the reader. Indeed, the book itself, although it has a 
beginning and a body, has no encing; it just stops. 

But these reservations are in a sense peripheral. This is first and fore- 
most a book for lawyers concerned with foreign investment in the B.E.C. 
It is not really a study of the nature of the common law as it bears on the 
E.E.C. One must in the end agree with Professor Peter Hay’s intro- 
duetory comment: ‘‘It is indispensable . . . for investors’’ and ‘‘a splendid 
legal handbook.’’ It should be on the shelf of those concerned in one way 
or another; with investment problems, but the general student of interna- 
tional law or of the European Communities will find it only occasionally 
useful. 

STUART A, ScHEINGOLD 


The United Nations and the Rule of Law. Charter Development through 
the Handling of International Disputes and Situations. By John W. 
Halderman. Dobbs Ferry, N. Y.; Oceana Publications, 1966. pp. vi, 
248. Index. $7.50. 


This monograph is a product of the United Nations Studies Program of 
the Rule of Law Research Center. The author states the basic assumption 
of his study in these words: ‘‘There is only one way in which the people 
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of a state may form an orderly society composed of free and equal mem- 
bers, namely through the development of a constitutional system. It 
is suggested, as a basis of discussion, that an orderly society composed of 
free and equal states must also be formed in this way, with the system 
finding its roots in the minds of the people concerned, as well as in their 
governments.” (Pp. 2-3.) His major concern is ‘‘the possibility of ad- 
vaneing the rule of law in international relations through the application 
of law and principle in the handling of disputes and situations by the 
United Nations.’’ (P.5.) He emphasizes that his interest is not so much 
in the substantive content of the body of law or the consistency with 
which it is applied, as with the nature of the effort made on the part of 
competent authorities to achieve justice through the equal and dispassionate 
application of law and principle. In emphasizing the importance of pur- 
poses and principles of the Charter as providing the bases for the develop- 
ment of a world constitutional system, the author appears to share the 
ideas developed by Dag Hammarskjöld in his University of Chicago 
address. 

The author finds one possible approach to his goal in the application 
of United Nations principles to the handling of international disputes and 
situations. The monograph is largely devoted to discussing aspeets of this 
constitutional approach in terms of particular cases, such as the use of 
United Nations forces in the Middle East and the Congo and the handling 
of disputes and situations that come within the purview of both the United 
Nations and the Organization of American States. 

In discussing the Charter bases of actions taken in dealing with disputes 
and situations, the author emphasizes that the Charter has the capability, 
needed by any effective constitution, to evolve to meet changing ccnditions. 
He does not, however, make extreme claims that Article 1 provides an 
independent basis of authority for the United Nations to do whatever may 
be needed to achieve the purposes there set forth. In testing the ‘‘consti- 
tutionality’’ of a particular United Nations action, such as the use of 
coercive measures by United Nations forces in the Congo, he believes that 
less weight should be given to what the particular action is called than to 
‘“its objective relationship to constitutional factors.’ Contrary to what 
would seem to be the weight of authority, he regards certain of the Congo 
actions as being ‘‘collective measures’’ of enforcement and not measures 
taken under Chapter VI or Article 40. The author rejects an effort to 
turn the General Assembly’s power of recommendation into a power to 
order, but he feels that the use of the power of discussion and recom- 
mendation based on principle for persuasive purposes may indeed bring 
about an evolution in the thinking of governments and peoples in the 
direction of effective constitutional development. 

This is a substantial work, thoughtful, well documented, closely argued. 
It deserves serious attention. While the author’s conclusions are not 
always above challenge, his study is an important contribution to the 
literature on Charter interpretation. 

LELAND M. Gooprica 
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The Law and Practice of the International Court. 2 vols. By Shabtai 
Rosenne. Leyden: A. W. Sijthoff, 1965. Vol. 1: pp. xxiii, 596; Vol. 
2: pp. xi, 597-998. Indexes. Fl. 80. 


The International Court of Justice—ordained in faith and hope as 
“the principal judicial organ of the United Nations’’—unhappily remains 
among the least occupied of all the co-ordinate organs of the international 
system. As early as 1947, the General Assembly was moved to express 
regret and concern ‘‘at the disregard shown in recent years for arbitral 
and judicial methods.’’ (Res. 171 (II), Nov. 14, 1947.) The nations 
have shown little disposition to heed the admonition, and the Court’s busi- 
ness has declined, even though several cases coming before it, both ad- 
visory and contentious, have had greater political significance than any 
wita which its predecessor was confronted. 

Ambassador Shabtai Rosenne has long been concerned with what he 
aptly describes as ‘‘the interplay of political and legal factors bearing 
upon the Court and its role in the modern society of nations.’’ His 
present work is more than a revision of his earlier study, The International 
Court of Justice, published in 19&7;1 it is enriched and enlarged both in 
the light of the Court’s activities during the decade and the author’s 
exceptional insight and qualifications. Ambassador Rosenne builds upon 
a unique foundation of painstaking legal schalarship, practice before the 
Court, and diplomatic experience. 

As a result, the organization, detailed work and evolving jurisprudence 
of the Court is set in the context of the Court as an object of diplomacy. 
Although the primary reasons for its comparative desuetude are found 
in the imperception of governments and peoples, the author provides a 
valid and valuable critique of the Court’s shortcomings, particularly in 
certain aspects of its procedures. As Ambassador Rosenne points out, 
with some understatement, the Court’s pattern of procedures, which has 
remained virtually unchanged since 1936, ‘‘frequently conveys the im- 
pression that, as far as its methods of work are concerned, it has not kept 
pace with developments in the organized international society.” 

So, too, the author finds fault with the processes for the selection of 
judges. Without disparagement cf the exceptionally qualified statesmen- 
jurists who have lent distinction to the Court, Ambassador Rosenne con- 
cludes that a proper synthesis besween the appropriate political interest 
of states and the requirements of an independent and competent judiciary, 
“can only be achieved by adjustments in the nominating organs, so that 
electing bodies can make their political choice 7rom a panel of duly quali- 
fied candidates.’’ 

As in his earlier work, Part I is well titled ‘‘The Court as Part of the 
Machinery of Diplomacy.’’ Despite the absence, in the rudimentary or- 
ganization of international order, of a distribution of executive, legislative 
and judicial powers, Ambassador Rosenne stresses the importance of 
‘‘functional co-operation’’ among the principal organs of the United Na- 
tions. Such an approach in no way demeans the judicial function nor 


1 Reviewed' in 54 A.J.I.L. 904 (1960). 
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impairs its integrity. On the contrary, unless the Court is accepted and 
operates ‘‘within the general framework of the political organization of 
the international society,’’ it may become an institutional irrelevance. 

Ambassador Rosenne’s excellent history of the establishment and consti- 
tution of the Court furnishes insights into its rôle as conceived by the 
framers of the postwar order. In general, the smaller Powers favored 
compulsory jurisdiction; the great Powers preferred freedom of action, 
under the mantle of their ‘‘special responsibilities.’’ The consistent hos- 
tility or suspicion toward the judicial process manifested by the Communist 
Powers during the past two decades, coupled with the ambivalence of 
‘“‘Western’’ attitudes, validates Ambassador Rosenne’s reflection that ‘‘for 
an important section of the members of the United Nations, the existence 
of the Court, and even its status within the Organization, are nominal.’’ 
More particularly, the author justly reminds us that our traditional 
reticence to accept compulsory jurisdiction has ‘‘restrained United States 
diplomatic endeavors to persuade other States to agree to the invocation 
of Court procedures.” 

The author’s present work expands and brings up to date (June, 
1965) the jurisdiction of the Court in contentious cases and contentious 
practice and procedures (each of which subjects is now assigned a separate 
Part), as well as the advisory practice and procedure, also allotted a Part, 
rather than a mere extended chapter, as in the earlier work. 

The Law and Practice of the International Court is an indispensable 
source book, guide and teacher for all scholars and practitioners of inter- 
national law. The Court, as an essential institution of international order 
and justice, achieves greater stature for kaving so candid and faithful a 
Boswell. l 

Ernest A. GROSS 


BRIEFER NOTICES 


The International Law Standard and Commonwealth Developments. 
Edited by Robert R. Wilson. (Durham, N. C.: Duke University Press, 
1966. pp. xii, 306. Index. $9.50.) In the course of the transformation 
of Great Britain from an Empire to a group of independent states repre- 
senting collectively about one fourth of the world’s population, many oc- 
casions arise for the application of international law. This book, ably 
edited by Professor Robert R. Wilson of the Duke University Common- 
wealth Studies Center, gathers together under its covers a symposium 
dealing with selective questions of law and diplomacy involved in the gen- 
eral development of the Commonwealth. 

A distinguishing characteristic of many of the new Commonwealth 
members has been their endeavor to interpret international law so as to 
combat what they choose to call colonialism. In the process, some parts 
of international law, such as those dealing with state succession and the 
standard of responsibility for the treatment of resident aliens and their 
property, have accordingly come into question. The present volume, 
therefore, analyzes some of the more important problems that involve any 
questions of international law inherent in the independent status of each 
member of the Commonwealth. 
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Professor Robert E. Clute of the Department of Political Science, Uni- 
versity of Georgia, deals with the rights of incividuals under both interna- 
tional law and Commonwealth municipal law. Professor Herman Walker 
of the Department of History and Political Science, State University 
College, New Paltz, New York, presents an analysis of Commonwealth 
government situation in relation to the European Common Market. Pro- 
fessor John M. Howell, Chairman of the Department of Political Science, 
East Carolina College, Greenville. N. C., directs his attention to what po- 
sition the Commonwealth states have mainiained concerning domestic 
jurisdiction insofar as it relates to the emerging doctrines of international 
law. Professor Don ©. Piper of the Department of Government Polities, 
University of Maryland, outlines the extent to which Commonwealth states 
have co-operated in the recognition and enforcement of each other’s 
judicial decisions. 

Because of the vast nature of the project, is is not possible, in any one 
volume, to consider all phenomena, such as Rhodesia’s declaration of in- 
dependence and the detachment cf Singapore from Malaysia. The Duke 
University Commonwealth Studies Center is entitled to great credit in 
sponsoring the publication of this most valuable symposium on Common- 


wealth developments. 
L. M. Buoomrienp, Q.C., LL.D. 


Zarys Prawa Międzynarodowego [Outline of International Law]. By 
Ludwik Gelberg. (Warsaw: State Scientific Publications, 1967. pp. 259. 
Zł. 35.) This slim volume ambitiously purports to cover the entire field 
of international law (peace and war). Consecuently it is sometimes little 
more than a sketch of problems and topics belonging to that field. The 
book leaves a number of questions unanswered, which the author explains 
by the planned size of the publication. One of the central problems which 
our author sought to answer is the question of Socialist international law, 
which is a regional law governing relations between Socialist states. This 
law regulates relations between sovereign Socialist states bound by a com- 
munity of, interests, common ideology and close ties of Socialist inter- 
nationalism. It develops as a result of multilateral co-operation or on 
the basis of bilateral agreements. Its aim is to secure and strengthen the 
world Socialist system and also to assure its preponderance in the com- 
petition with capitalist countries. 

Professor Gelberg admits—and this is an important concession to reality, 
which happens rarely in this book—that there are differences and disputes 
between Socialist states (Yugoslavia and the U.S.S.R. and her satellites, 
China and the majority of Socizlist countries). However, he explains 
that these disputes have a different character from those between capitalist 
countries. _They are the result of the departure of the governments of 
Socialist states from the teachings of Marxism-Leninism (e.g., personality 
cult). Does this mean that in the Soviet-Yugoslav dispute the Yagoslays 
were right and the entire Socialist bloe was wrong? 

Otherwise, the book follows a pattern boring y familiar to all those who 
follow Soviet literature on international law. The new era, our author 
tells us, began with the October Revolution. Examples of violations of 
international law are supplied from the practice of imperialist states, 
although no Soviet deportations or conquests of territories are mentioned. 
Only the Soviet Union struggles consistently for disarmament. Only 
capitalist states have military bases in foreign territories. Soviet mutual 
assistance pacts are legal, those of imperialist states illegal, and so forth. 


" KAZIMIERZ GrzyvBowskI 
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International Conventions on Civil Liability for Nuclear Damage. (In- 
ternational Atomic Energy Agency, Legal Series No. 4. New York: 
National Agency for International Publications; Vienna: 1966. pp. xii, 
250. $5.00; £1 10 s.; S. 105; Fr. 20; DM. 17.50.) This volume, the fourth 
publication in the Legal Series of the International Atomic Energy Agency, 
is a useful, multilingual (English, French, Russian, and Spanish) repro- 
duction of the texts of important international documents pertaining to 
civil liability for nuclear damage. Among the documents included are 
the following four conventions and certain auxiliary instruments thereto: 
(1) The Vienna Convention on Civil Liability for Nuclear Damage (May 
21, 1963), the Optional Protocol Concerning the Compulsory Settlement 
of Disputes (May 21, 1963), the Resolution of the Board of Governors 
Coneerning the Establishment of Maximum Limits for the Exclusion of 
Small Quantities of Nuclear Material From the Application of the Vienna 
Convention on Civil Liability for Nuclear Damage (Sept. 11, 1964); (2) 
the Paris Convention on Third Party Liability in the Field oz Nuclear 
Energy (July 29, 1960); the Decision of the Steering Committee of the 
European Nuclear Energy Agency on the Exclusion of Small Quantities 
of Nuclear Substances From the Application of the Convention on Third 
Party Liability in the Field of Nuclear Energy (Nov. 26, 1964); (3) the 
Brussels Convention on the Liability of Operators of Nuclear Ships (May 
25, 1962); and (4) the Brussels Convention Supplementary to the Paris 
Convention of July 29, 1960, on Third Party Liability in the Field of 
Nuclear Energy (Jan. 31, 1963). 

The text of the Brussels Convention of January 31, 1963, incorporates 
the provisions of an Additional Protocol to the Convention of January 31, 
1968, supplementary to the Paris Convention of July 29, 1960, on Third 
Party Liability in the Field of Nuclear Energy (Jan. 28, 1964), whereas 
the text of the Paris Convention on Third Party Liability in the Field of 
Nuclear Energy (July 29, 1960) incorporates the provisions of the Ad- 
ditional Protocol to the Convention on Third Party Liability in the Field 
of Nuclear Energy (Jan. 28, 1964). 

STEPHEN GOROVE 


International Civil Procedure. A Comparative Study . By Istvan 
Szászy. (Leyden: A. W. Sijthoff, 1967. pp. xii, 708. Indexes. FI. 
58.50.) Except for Meili’s now obsolete work (1906), this is the first major 
comparative treatise on international procedural law. And it was written 
by a past master of the subject who combines with thorough knowledge of 
the laws of the Eastern orbit a long-standing deep familiarity with Conti- 
nental theory. Since the work has, of course, been written primarily 
for the English-speaking reader, we should not be too deeply disturbed at 
its shortcomings with regard to what the author, somewhat unhappily, 
calls Anglo-American or Anglo-Saxon law: References to American law 
are almost exclusively to such secondary sources as Nussbaum’s excellent 
but dated 1943 Principles of Private International Law, and the obsolete 
Restatement of 1934; the fundamental common-law concept and practice 
of jurisdiction is not always rendered correctly (e.g., pp. 101, 291-292, 
322, 366) and all too briefly disposed of (pp. 364-367) ; and, similarly, the 
crucial problem of ascertainment of foreign laws occupies merely two 
pages for the common-law orbit (pp. 519-521). Nor should the common- 
Jaw reader be deterred by the book’s fundamentally conceptual approach 
which makes it bristle with definitions and academic controversy. For 
that approach could add much to our purely pragmatic digests. The only 
regret he might have is of the all too general emphasis on alleged ‘‘Social- 
ist” innovations which turn out to be general civil-law heritage, including 
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the praise for the Socialist ‘‘infusion’’ of ex-officio fact finding (p. 249), 
for the equal treatment in Socialist countries of foreigners and citizens 
(p. 321), or for the ‘‘Marxist-Leninist . . . concept of the unity of civil 
procedure’ (pp. 5-6). Nor will the common-law reader be greatly at- 
tracted by the elaborate analysis of the theory of private international law 
in general (pp. 98-192) which duplicates much of what can be found 
elsewhere. 

But it is never fair or fruitful to seek and find shortcomings in a great 
work filled with the love and labor of many years and the wisdom of a 
lifetime. There are discussions of a length, breadth and depth which are 
flawless and could by themselves have given us a book of enormous value, 
like the sections on the history of the subject (pp. 49-76) and the theory 
of procedural capacity (pp. 232-245), or the excellent and unique dis- 
cussion of court costs (pp. 427-487). This book has filled a long-felt gap 
in international literature and will be an indispensable source for the 
forthcoming International Encyclopedia of Comparative Law. 

A. A. E. 


Convenção de Viena sôbre Relações Diplomáticas. By G. E. do Nasci- 
mento e Silva. (Rio de Janeiro: Ministério das Relaçôes Exteriores, 1967. 
pp. 411.) This is a detailed analysis of the Convention on Diplomatic 
Relations approved by the Conference held in Vienna in March-April, 
1961. It is an exhaustive work, written by an expert in the field. The 
author gives us a careful study, article by article, of the opinions ex- 
pressed and amendments offered on each of the articles of the Convention. 
Supplementing the critical study of the articles is an appendix giving the 
texts of the documents signed at the Conference. 

Students in the universities of Brazil will find the study of great value; 
and it may be added that once more the Foreign Office of Brazil has dem- 
onstrated the careful research that marks the publications that from time 
to time come from its offices. 

I. ZANOTTI 


Search for New Guinea’s Boundaries: From Torres Strait to the Pacific. 
By Paul. W. van der Veur. (The Hague: Martinus Nijhoff; Canberra: 
A.N.U. Press, 1966. pp.xii, 176. Appendixes. Index. Gld. 25.50.) This 
study encompasses a detailed examination of the manner in which New 
Guinea’s boundaries have emerged and develop2d. The material is placed 
under four headings. The first of these deals with the historical events 
which resulted in the Dutch, British and German annexations and reveals 
that by 1886 the territory was divided among the European Powers in terms 
of geometry with little regard for geography or Jemography—a not uncom- 
mon feature of the period. The subsequent chapter discusses the boundaries 
between Queensland and the Territory of Papua, shows the futile at- 
tempts to revise them in favor of Papua and warns that the maritime 
boundary between the two territories may lead to a ‘‘Papua irredenta.”’ 
Next the former Anglo-German boundary, established in the nineteenth 
century on the basis of the ‘‘bartering of territory in foreign offices’’ (p. 
131), and resulting in the twentieth century in the border between Papua 
and the Trust Territory of New Guinea, is described. But the most im- 
portant treatment is reserved for the Irian boundary. Here emphasis is 
placed on the pre-World War Two developments in the southern and 
northern sectors and particularly on the Anglo-Dutch Convention of 1895. 
This Convention was spurred by the head-hunting activities of the Tugeri 
or Marind tribe, whose members the United Kingdom, but not The Nether- 
lands, regarded as Dutch subjects and whom the British Administrator 
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would have liked under his jurisdiction, for they were the type ‘‘frcm among 
whom a police force, teachers, ete., could be procured’? (p. 62), Other 
topics analyzed involve the unsuccessful endeavors to replace the purely 
geographic boundary between The Netherlands and Germany, the humor- 
ous Seko episode and several frontier conflicts. Finally attention is 
drawn to the Australian-Dutch attempts to delimit the East and West 
New Guinea boundary after the second world war, steps which did not 
materialize before the Dutch relinquished the territory. Only the com- 
mon land frontier with Indonesia has lifted the Australians, who have never 
displayed much interest in New Guinea, out of ‘their complacency. 

In his presentation Dr. van der Veur has adequately shown the conse- 
quences of absenteeism or ignorance in boundary-making, amply illustrated 
the difficulties presented in surveying territories in inaccessible parts 
of the world, and justifiably criticized bureaucratic obstacles. Yet some 
of his legal observations are less clear. For example, in explaining the 
Australian action concerning sedentary fisheries he has ignored the dis- 
tinction between ‘‘sovereignty’’ and ‘‘sovereign rights” in the instruments 
authorizing the exploitation of the natural resources of the continental 
shelf. Such omissions, however, are far from fatal when considered from 
the over-all standpoint of the book. 

GUENTER WEISSBERG 


Pareceres dos Consultores Jurídicos do Ministério das Relações Ex- 
teriores (1946-1951). (Rio de Janeiro : Ministério das Relações Exteriores, 
1967. pp. 600.) No better insight into the foreign policy of a country 
can be had than a study of the opinions of its Legal Advisers. Here are 
the opinions of two Brazilian Legal Advisers, Dr. Sebastião do Rego 
Barros for the year 1946, and Dr. Levi Carneiro for the period 1947-1951. 
Problems dealing with constitutional law predominate, but there are 
opinions on legislation to prevent and punish the crime of genocide, on the 
Bogotá Convention on the Rights of Women, on the continental shelf, on 
crimes against the peace, on political esylum and political crimes, on reser- 
vations to multilateral treaties, and other issues of the times. Dr. 
Carneiro is a distinguished scholar who has represented his ccuntry at 
important conferences; and Brazilian students will profit from his con- 
clusions on controversial questions. 

C. G. F. 


Gestione di Afari e Arricchimento senza Causa nel Diritto Interna- 
zionale. By Elio Fanara. (Milan: Doit. A. Giuffrè 1966. pp. 279. 
Index. L. 2200.) The international law concepts of voluntary agency— 
negotiorum gestio in Roman law—and unjust enrichment have generally 
been treated, if at all, by Anglo-Saxon commentators as unspecific sub- 
divisions of the law of quasi-contracts. Students of the civil law, on the 
other hand, commonly identify these institutions, proceeding thereafter 
to differ, as is their wont, as to their respective sources, constituant parts, 
and permissible scopes. Dr. Fanara has made a valiant attempt to bring 
order where indifference on the one hand and confusion on the other have 
so long cohabited. He has painstakingly traced the origins of quasi-con- 
tracts, both in private and in public law, concluding that in neither field 
ean one properly speak of quasi-contracts as a general autonomous cate- 
gory, but rather only as specific identifiable legal institutions. 

The author notes that the institution of negotiorum gestio has found 


1See in this connection Weissberg, Recent Developments in the Law of the Sea and 
the Japanese-Korean Fishery Dispute 17-18 (1968); reviewed in 62 A.J.I.L. 232 (1968). 
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its way into the Civil Codes of France, Italy, Germany and Spain, and 
that it was even, if somewhat inarticulately, called upon by the United 
States to justify its 1965 intervention in the Dominican Republic. Further, 
the author relates the concept of voluntary agency to occupatio bellica, 
deeming it applicable to all acts of an occupying Power which are not 
directly related to the waging of war. 

As regards unjust enrichment, Dr. Fanara is compelled to approach his 
subject rather differently, since the principle finds general acceptance both 
in private and in public law. The problem more commonly is to determine 
when an instance of unjust enrichment occurs between international sub- 
jects. Consequently, the author undertakes a case-by-case analysis of the 
principle as it has found application, deriving therefrom its essential 
‘constituent parts. 

This is a useful monograph, possibly more so to the Anglo-Saxon student 
than to his civil law counterpart. It is learned without being overly theo- 
retical, the author ever retaining a healthy awareness of the social basis 
on which all law is rooted. 

George M., Pavia 


Military Alliances and Neutrality in War and Peace. By Subrata Roy 
Chowdhury. (Bombay, Calcutta, Madras, New Delhi: Orient Longmans, 
1966. pp. xvii, 280. Index. Rs. 20.) This book is based on four public 
lectures delivered by the author on some aspects of public international law 
in June and July, 1963, at the University of Caleutta. The author ana- 
lyzes provisions of most important military alliances concluded between 
1943 and 1963 with a view to testing their validity in international law 
within the context of the Charter. The author is of the view that un- 
qualified approbation of the idea of neutrality has tended to encourage 
aggression of the strong against the weak on the theory that neutrals have 
themselves provided the basis for disputes which have drawn non-partici- 
pants into combat. 

Neutrality will become wholly unnecessary, in the view of the author, 
if the international society can provide a water-tight system of security. 
This, however, would appear, in the face of present world conditions, to 
be approaching Nirvana. In any event, the author feels that military 
alliances are inconsistent with the purposes and principles of the Charter 
and render its collective security system virtually worthless. 

The author describes the book as ‘‘a modest attempt to define rather than 
solve many of the problems discussed. . . .”’ In a sense that it will stimu- 
late further research in this field, the author deserves the gratitude of all 
students of the Charter. 

L. M. Broomrienp, Q.C., LL.D. . 


- American Foreign Policy. Current Documents, 1963, 1964. (1963 
(Dept. of State Pub. 8111): pp. lxxiv, 1380; 1964 (Dept. of State Pub. 
8253): pp. lxxii, 1406. Washington, D. C.: U. S. Government Printing 
Office, 1967. Index. $4.75 each.) These annual volumes, first begun in 
1956, are a continuation of two earlier publications—A Decade of Ameri- 
can Foreign Policy: Basic Documents, 1941-1949 and American Foreign 
Policy, 1950-1955: Basic Documents. The books under review primarily 
include official papers which illustrate the objectives, scope and implementa- 
tion of U. S. foreign policy. Within their pages, however, can also be 
found some pronouncements of particular significance to the United States 
which were issued by foreign Powers; for example, addresses by President 
Nasser in which he remarked that withdrawal of U. S. aid would not 
bother him, and added that ‘‘whoever does not like our conduct can go 
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drink up the sea,” and anyone ‘‘who speaks a single harsh word to us 
will have his tongue cut off’? (1964, p. 722) ; and by Prime Minister Castro, 
in which he called on ‘‘revolutionary theoreticians’’ to ‘‘preach revolution 
without fear’’ (1963, p. 246). There are also certain items of major con- 
cern to this country which were produced by regional organizations of 
which the United States is not a member, or conferences in which the 
United States did not pariicipate. 

In each of the volumes the material is arranged under fourteen head- 
ings. Seven of them deal with functional, and seven with geozraphical, 
aspects. The first part of both volumes is entitled ‘‘Principles and Ob- 
jectives of American Foreign Policy,’’ while the second places the United 
Nations, the specialized agencies and the development of international law 
under one heading. Not one document is reproduced under the legal 
section, but the United Nations subdivision includes the introductions to 
the annual reports of the Secretary General. These are rather telling, 
especially if set against the 1967 summary. In 1963 U Thant was quite 
optimistic and announced that events had ‘‘strengthened”’ the organiza- 
tion and supported ‘‘an encouraging view of the future” (1963, pp. 57, 
67). By 1964 he was less sanguine; and in his review for June 16, 1966, 
to June 15, 1967, the period which witnessed the acceleration of the hostili- 
ties in Southeast Asia, saw the abrupt termination of UNEF, a step which 
has brought the entire peacekeeping practice to the crossroads and the rôle 
of the Secretary General in the withdrawal into question, and included the 
war in the Middle East, he described the state of affairs as ‘‘discouraging’’ 
and noted that the United Nations was facing a ‘‘ ‘crisis’ of contidence.’’ ? 

After these functional presentations both volumes examine the geo- 
graphic aspects. Thus the next seven parts of the publications cover the 
‘Western Hemisphere, the Atlantic Community and Western Europe, Hast- 
ern Europe, the Soviet Union, the Near and Middle East, Africa and the 
Far East, and South and Southeast Asia, areas which are again subdivided. 
Under the appropriate groupings the 1963 edition includes papers such as ` 
those on attempts to establish a multilateral force with NATO, the ‘‘hot 
line” agreement, the Sino-Pakistan Border Agreement, the Indian and 
Nationalist Chinese objections to this accord and the development of U. 8. 
policy in Viet-Nam. It is rather ironic that the initial subsection on the 
Soviet Union inscribed ‘‘Progress Toward a Détente in Soviet-American 
Relations’’ is followed by materials on continued confrontation over Qer- 
many and Berlin, including documents on Soviet interference with Allied 
convoys on the Autobahn, the arrest of Professor Barghoorn, reciprocal 
restrictions on diplomatic and non-official personnel, and aircraft and 
shipping incidents. No détente heading is found in the 1964 volume; 
rather it is replaced by ‘‘Developments Affecting Soviet-American Rela- 
tions.” The other six divisions for that year encompass, inter alia, data 
on the Panama crisis, the hostilities in Cyprus, the multilateral force, the 
international rescue mission in the Congo, the Sino-Soviet territorial dis- 
pute, the Chinese announcement of the explosion of an atomic bomb and 
the Vietnamese situation. Both books are rounded out with a return to 
the funetional approach, namely, disarmament efforts and peaceful uses 
of outer space, foreign economic policy, foreign assistance, international 
information, educational exchange and cultural affairs programs and, 
finally, the organization, functions and operations of the State Department. 


1 See, for example, Gross, ‘*Basis for Withdrawal of U. N. Force,’’? The New York 
Times, May 26, 1967, p. 44, reprinted in 6 Int. Legal Materials 581 (1967); Weissberg, 
‘UNEF Guidelines,’? The Washington Post, May 26, 1967, p. A 24. 

2U, N. Doc. A/6701/Add. 1, pp. 18, 21 (1967). 


548 ' THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 


The publications are clearly useful reference tools, for they comprise 

a wealth of information. In 1963 almost 600 documents are reproduced 
and another 187 listed; for 1964 the figures are similar. It is regrettable 
that under each subsection the materials are not presented on the basis of 
subject matter but follow a chronological pattern. And if space is the 
factor, it is unfortunate that data readily available elsewhere is reprinted, 
while materials not so easily obtainable, for example, certain 0.A.U. reso- 
lutions, are merely cited. 
GUENTER WEISSBERG 
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OFFICIAL DOCUMENTS 
FRANCE—UNITED STATES 


CONSULAR CONVENTION 


Signed at Paris, July 18, 1966; ratifications exchanged December 7, 1967; 
in force January 7, 1968+ 


The President of the United States of America and the President of the 
French Republic, wishing to define the rules applicable in the consular 
relations between the two states, 

Have decided to conclude a consular convention and have appointed as 
their plenipotentiaries for this purpose: 

The President of the United States of America: 

The Honorable CHarLes E. Bonuen, Ambassador of the United States 
of America at Paris, 

The President of the French Republic: 

M. Maurice Couve pz Murvinie, Minister of Foreign Affairs, 

Who, having communicated to each other their respective full powers, 
which were found in good and due form, have agreed as follows: 


Parr I 
DEFINITIONS 
ARTICLE 1 


For the purposes of the present Convention, the following expressions 
shall have the meanings hereunder assigned to them: 


1, ‘‘eonsular post’? means any consulate-general, consulate, vice- 
consulate or consular agency ; 

2. “consular district’? means the area assigned to a consular post 
for the exercise of consular functions; 

3. ‘head of consular post’’ means the person charged with the duty 
of acting in that capacity; 

4, ‘‘consular officer’? means any person, including the head of a 
consular post, entrusted in that capacity with the exercise of consular 
functions; 

5. ‘‘consular employee” means any person employed in the ad- 
ministrative or technical service of a consular post; 

6. ‘‘consular agent’’ means any person who, whatever his naticnality, 
has been entrusted in this capacity with the exercisé of certain con- 
sular functions; 

7. ‘‘member of the service staff’? means any person employed in the 
domestic service of a consular post; 
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8. ‘‘members of the consular post’’ means consular officers, con- 
sular employees and members of the service staf; 

9. ‘‘members of the consular staff’’ nieans consular officers, other 
than the head of a consular post, consular employees and members 
of the service staff; 

10: ‘‘member of the private staff?’ means a person who is employed 
exclusively in the private service of a member of the consular post; 

11; ‘‘consular premises’? means the buildings or parts of buildings 
and ‘the land ancillary thereto, irrespective of ownership, used ex- 
clusively for the purposes of the consula? post; 

12. ‘‘consular archives’’ meludes all the papers, documents, corre- 
spondence, books, films, tapes and registers of the consular post, to- 
gether with the ciphers and codes, the card-indexes and any article 
of furniture used exclusively for their protection and safekeeping. 


Parr II 
| ESTABLISHMENT AND CONDUCT OF CONSULAR RELATIONS 
ARTICLE 2 


1. A consular post may be established in the territory of the receiving 
state only with that state’s consent. 

2. The seat of the consular post, its classification and the consular district 
shall be established by the sending state, ard shall be subject to the ap- 
proval of the receiving state. 

3. Subsequent changes in the seat of the consular post, its classification 
and the consular district may be made by the sending state only with the 
consent of the receiving state. 

4. The prior express consent of the receiving state shall also be required 
for the opening of an office forming part of an existing consular post else- 
where than at the seat thereof. 

5. Consular functions may also be exercised, with the agreement of the 
receiving state, by members of the staff of the diplomatic mission of the 
sending state assigned to a consular section of the diplomatic mission. 


ARTICLE 3 


1. Heads of consular posts are admitted to the exercise of their func- 
tions by the receiving state, according to the rules and formalities estab- 
lished in that state, after presentation of their consular commission. The 
exequatur shall imdicate their consular district and shall be delivered 
without delay and free of charge. 

2. A state which refuses to issue an execuatur is not required to com- 
municate the reasons for its refusal to the sending state. 

3. Pending delivery of the exequatur, the head of a consular post may 
be admitted on a provisional basis to the exercise of his functions. 
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ARTICLE 4 


As soon as the head of a consular post is admitted to the exercise of 
his functions, the receiving’ state shall take the necessary measures to 
enable such head of a consular post to carry out the duties of his office 
and to have the benefit of the provisions of the present Convention. 


ARTICLE 5 


1, If the head of a consular post is unable to carry out his functions or 
the position of head of consular post is vacant, an acting head cf post 
may act temporarily as head of the consular post. 

2. The full name of the acting head of post shall be notified by the 
diplomatic mission of the sending state to the receiving state. As a gen- 
eral rule, this notification shall be given in advance. The admission as 
acting head of post of a person who is neither a diplomatic agent nor a 
consular officer of the sending state in the receiving state shall be con- 
ditional on the consent of the receiving state. 

3. When, in the circumstances referred to in paragraph 1 of this article, 
a member of the diplomatic staff of the diplomatic mission of the sending 
state in the receiving state is designated by the sending state as an acting 
head of post, he shall, except as provided in paragraph 4 of Article 31 
of the present Convention, continue to enjoy diplomatic privileges and 
immunities. 

ARTICLE 6 


1. Members of the consular staff other than the head of post are ad- 
mitted by the receiving state to the exercise of their functions according 
to the rules and formalities established in that state, as soon as their ap- 
pointment has been notified to it. 

2. The receiving state shall, upon the request of the sending state, issue 
for each consular officer so appointed a document recognizing his right 
to exercise consular functions. 


ARTICLE 7 


The receiving state may at any time inform the sending state that a 
consular officer is persona non grata or that any other member of the con- 
sular staff is not acceptable. In that event, the sending state shall, as the 
case may be, either recall the person concerned or terminate his functions 
with the consular post. 


ARTICLE 8 
1. The receiving state shall be notified of: 


(a) the appointment of members of a consular post, their arrival 
after appointment to the consular post, their final departure or the 
termination of their functions and any other changes affecting their 
status that may occur in the course of their service with the consular 
post; 
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(b) the arrival and final departure of a person belonging to the 
family of a member of a consular post forming part of his household 
and, where appropriate, the fact that a person becomes or ceases to 
be such a member of 'the family; 

(e) the arrival and final departure of members of the private staff 
and, where appropriate, the termination of their service as such; 

(d) the engagement and discharge of persons resident in the re- 
ceiving state as members of a consular gost or as members of the pri- 
vate staff. 


2. When possible, prior notification of arrival and final departure shall 
also be given. 


Parr III 


FACILITIES, PRIVILEGES AND IMMUNITIES 
! ARTICLE 9 

The receiving state shall accord full facilities for the performance of 
the functions of the consular post. 


ARTICLE 10 


1. The sending state shall have the right to the use of its national flag 
and coat-of-arms in the receiving state in accordance with the provisions 
of this article. 

2. The national flag of the sending state may be flown and its coat-of- 
arms displayed on the building occupied by the consular post and at the 
entrance door thereof, on the residence of the head of the consular post 
and on his means of transport when used on official business. 


ARTICLE 11 


1. The sending state shall have the right, in the territory of the receiving 
state, to acquire, own or lease for any period of time, such lands, buildings 
and appurtenances as may be necessary and appropriate for governmental 
purposes, including residences for members of its diplomatic and consular 
posts. ` 

2. The sending state shall have the right to erect buildings and ap- 
purtenances on the land which it had acquired in accordance with para- 
graph 1 of this article. 

3. The rights recognized in paragraphs 1 and 2 of this article shall be 
subject: to compliance with local building, zoning and town planning regu- 
lations ‘applicable to all land in the area in which such land is situated. 
ARTICLE 12 

1. Consular premises shall be inviolable to the extent provided in this 
article.: 
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2. The authorities of the receiving state shall not enter that part of the 
consular premises which is used exclusively for the purpose of the work 
of the consular post except with the consent of the head of the consular 
post or of his designee or of the head of the diplomatic mission of the 
sending state. The consent of the head of the consular post may, how- 
ever, be assumed in case of fire or other disaster requiring prompi pro- 
tective action. 

3. Subject to the provisions of paragraph 2 of this article, the receiving 
state is under a special duty to take all appropriate steps to protect the 
consular premises against any intrusion or damage and to prevent any 
disturbance of the peace of the consular post or impairment of its dignity. 

4, Lands, buildings and appurtenances, including the furnishings and 
property contained therein, held or occupied for consular purposes by the 
sending state, as well as vehicles owned by the sending state, shall not be 
subject to any form of requisitioning. Such lands, buildings and ap- 
purtenances shall not be immune from expropriation for purposes of na- 
tional defense or public utility, in accordance with the laws of the receiving 
state. If expropriation is necessary for such purposes, all possible steps 
shall be taken to avoid impeding the performance of consular functions, 
and prompt, adequate and effective compensation shall be paid to the 
sending state. 


ARTICLE 13 


1. Lands and buildings situated in the territory of the receiving state, 
of which the sending state is the owner or lessee and which are used ex- 
clusively for diplomatic or consular purposes shall be exempt from taxa- 
tion of every kind, whether national, state, regional or municipal, other 
than assessments levied for services or local public improvements by which 
these premises are benefited. 

2. The sending state shall be exempt from the payment of all taxes and 
similar charges with respect to the acquisition, occupation or leasing of 
the lands and buildings referred to in paragraph 1 of this article. 

3. The exemptions from taxation referred to in paragraphs 1 and 2 of 
this article shall not apply to such dues and taxes if, under the law of the 
receiving state, they are payable by a person who contracted with the 
sending state or with the person acting on its behalf. 


ARTICLE 14 


The consular archives and documents shall be inviolable at all times. 


ARTICLE 15 


1. The receiving state shall permit and protect freedom of communi- 
eation on the part of the consular post for all official purposes. In 
communicating with the government, the diplomatic missions and other 
consular posts, wherever situated, of the sending state, the consular post 
may employ all appropriate means, including diplomatie couriers, the 
diplomatic or consular pouch and messages in code or cipher. 
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2. The official correspondence of the consular post, regardless of the 
means of communication used, and the sealed diplomatic pouch bearing 
visible external marks of its official character, shall be inviolable. 

3. The consular pouch shall be neither opened nor detained. Neverthe- 
less, if the competent authorities of the receiving state have serious reasons 
to believe that the pouch contains something other than official corre- 
spondence or documents or objects for official purposes, they may request 
that the pouch be opened in their presence ky an authorized representative 
of the sending state. If this request is refused by the authorities of the 
sending' state, the pouch shall be returned to its place of origin. 


ARTICLE 16 


1. The consular post may levy in the territory of the receiving state the 
fees and charges provided by the laws and regulations of the sending 
state for consular acts. 

2. The sums collected in: the form of the fees and charges referred to in 
paragraph 1 of this article, and the receipts for such fees and charges, 
shall be exempt from all dues and taxes in the receiving state. 

ARTICLE 17 

The receiving state shall treat consular officers with due respect and shall 
take all appropriate steps to prevent any ettack on their person, freedom 
or dignity. 

ARTICLE 18 


A consular officer shall be exempt in the receiving state from arrest or 
detention pending trial except when he has been charged with the commis- 
sion of an offense under the laws of the r2ceiving state which, upon con- 
vietion, might subject the individual guilty thereof to a sentence of im- 
prisonment of at least two years. : 


ARTICLE 19 


1. Consular officers and consular employees shall not be amenable to the 
jurisdiction of the judicial or administrative authorities of the receiving 
state in respect of acts performed in the exercise of consular fonotons, 
except! as provided in paragraph 4 of Article 31. 

2. The provisions of paragraph 1 of this article shall not, however, apply 
in respect of a civil action either: 

(a) arising out of a contract concluded by a consular officer or a 
consular employee in which he did not contract expressly or impliedly 
as an agent of the sending state; or 

(b) by a third party for damage arising from an accident in the 
receiving state caused by a vehicle, vessel or aircraft. 


ARTICLE 2) 


A consular officer or employee shall have the right to refuse a request 
from ‘the administrative or judicial authorities of the receiving state to 
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produce any documents from the consular archives or to give evidence re- 
lating to matters connected: with the exercise of his functions. Such a 
request, however, shall be complied with in the interests of justice if it 
is possible to do so without prejudicing the interests of the sending state. 
The administrative or judicial authorities requiring testimony shall take 
all appropriate steps to avoid interference with the performance of official 
duties and, wherever possible arrange for the taking of such testimony, 
orally or in writing, at the residence or office of the consular officer or 
employee. 


ARTICLE 21 


1. The sending state may waive, with regard to a member of the con- 
sular post, any of the privileges and. immunities provided for in this Con- 
vention. 

2. The waiver shall be express and shall be communicated to the re- 
ceiving state in writing. 


ARTICLE 22 


Consular officers and consular employees and members of their families 
forming part of their households shall be exempt from all obligations 
under the laws and regulations of the receiving state in regard to the 
registration of aliens and residence permits. 


ARTICLE 23 


1. Members of the consular post shall, with respect to services rendered 
for the sending state, be exempt from any obligations in regard to work 
permits imposed by the laws and regulations of the receiving state con- 
cerning the employment of foreign labor. 

2. Members of the private staffs of consular officers and of consular em- 
ployees shall, if they do not carry on any other gainful occupation in the 
receiving state, be exempt from the obligations referred to in paragraph 1 
of this article. 


ARTICLE 24 


1. Consular officers and consular employees and members of their families 
forming part of their households shall be exempt from all dues and taxes, 
personal or real, national, regional or municipal, except: 


(a) indirect taxes of a kind which are normally incorporated in the 
price of goods or services; 

(b) dues or taxes on private immovable property situated in the 
territory of the receiving state; 

(e) estate, succession or inheritance duties, and duties on transfers, 
levied by the receiving state, subject to the provisions of paragraph 
2 of Article 26; 
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(d) dues and taxes on private income, including capital gains, 
having its source in the receiving state and capital taxes relating to 
investments made in commercial or financial undertakings in the re- 
ceiving state; 

(e) charges levied for specifie services rendered ; 

(£) registration, court or record fees, mortgage dues and stamp 
duties. 


2. Members of the service staff shall be exempt from dues and taxes on 
the wages which they receive from the sending state for their services. 

3. Members of the consular post who employ persons whose wages or 
salaries are not exempt from income tax in the receiving state shall observe 
the obligations which the laws and regulations of that state impose upon 
employers concerning the levying of income tax. 

4. Members of the consular post and members of the staff of the diplo- 
matie mission of the sending state shall be exempt from all taxes incident 
to the licensing, registration, use or circulation of their vehicles. 


ARTICOLE 25 


1, The receiving state shall, in accordarce with such laws and regula- 
tions as it may adopt, permit entry of and grant exemption from all cus- 
toms duties, taxes and related charges other than charges for storage, 
cartage and similar services, on: 


(a) articles for the official use of the consular post; 

(b) articles for the personal use of a consular officer or members of 
his family forming part of his household, including articles intended 
for his establishment. The articles intended for consumption shall 
not exceed the quantities necessary for direct utilization by the per- 
sons concerned. 


2. Consular employees shall enjoy the privileges and exemptions specified 
in sub-paragraph (b) of paragraph 1 of this article in respect of articles 
imported at the time of first installation. 

3. Personal baggage accompanying consular officers and members of 
their families forming part of their households shall be exempt from in- 
spection. It may be inspected only if there is serious reason to believe 
that it contains articles other than those referred to in sub-paragraph (b) 
of paragraph 1 of this article, or articles the import or export of which 
is prohibited by the laws and regulations of the receiving state or which 
are subject to its quarantine laws and regulations. Such inspection shall 
be carried out in the presence of the consular officer or member of his family 
concerned. 


ARTICLE 25 


In the event of the death of a member of the consular post or of a 
member of his family forming part of his household. the receiving state: 
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1, shall permit the export of the movable property of the deceased, 
with the exception of any such property acquired in the receiving state 
the export of which was prohibited at the time of his death; 

2. shall not levy national, regional or municipal estate, succession 
or inheritance duties, and duties on transfers, on movable property the 
presence of which in the receiving state was due solely to the presence 
in that state of the deceased as a member of the consular post or as 
a member of the family of a member of the consular post. 


ARTICLE 27 


The receiving state shall exempt members of the consular post and mem- 
bers of their families forming part of their households from all personal 
services, from all public service of any kind whatsoever, including jury 
duty, and from military obligations such as those connected with requisition- 
ing, military contributions and billeting. 


ARTICLE 28 


Without prejudice to their privileges and immunities, it is the duty of 
all persons enjoying such privileges and immunities to respect the laws 
and regulations of the receiving state, especially traffic regulations. 


ARTICLE 29 


Members of the consular post shall comply with any requirement imposed 
by the laws and regulations of the receiving state in respect of insurance 
against third party risks arising from the use of any vehicle, vessel or 
aircraft. 


Parr IV 
CONSULAR FUNCTIONS 
ARTICLE 30 
A consular officer shall be permitted within his consular district: 


(1) to issue and amend visas and passports and to issue such notices 
to, and receive such declarations from, a national of the sending state 
as may be required under the laws of the sending state; 

(2) to prepare, attest, receive the acknowledgments of, certify, 
authenticate, legalize, and, in general, take such action as may be 
necessary to perfect or to validate any act, document or instrument 
of a legal character, as well as copies thereof, including commercial 
documents, declarations, registrations, testamentary dispositions and 
contracts, whenever such services are required by a national cf the 
sending state for use outside the territory of the receiving state or by 
any person for use in the territory of the sending state; 

(3) to take any evidence in commercial and civil matters on behalf 
of the courts of the sending state, voluntarily given by any person 





560 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 


ir the receiving state, and administer oaths to such persons, in ac- 
cordance with the laws of the sending state; ; 

(4) to obtain copies of or extracts from documents of public 
registry ; 

(5) to inquire of local authorities on behalf of a national of the 
sending state into matters concerning his person, holdings or interests, 
especially shares in estates, pension rights, insurance or workmen’s 
compensation. benefits ; 

(6) to further the commercial, artistic, scientific, professional, cul- 
tral and educational interests of the sending state. 

} 


ARTICLE 31 


1. In the case of the death of a national of the sending state in the 
territory of the receiving state, without leaving in the territory of his 
decease any known heir or testamentary. executor, the appropriate local 
authcrities of the receiving state shall as promptly as possible inform a 
consular officer of the sending state. 

2. Consular officers of the sending state may, if authorized by the ap- 
propriate judicial authorities and if permissible under the law of the re- 
ceiving state: 


(a) take provisional custody of the personal property left by a de- 
eeased: national of the sending state, provided that the decedent shall 
have left in the receiving state no heir or testamentary executor ap- 
pointed by the decedent to take care of his personal estate; provided 
that such provisional custody shall be relinquished to a duly appointed 

- administrator ; 

'(b). at their request, obtain copies of all documents filed with a 
court relating to the administration of an estate of a deceased national 
of the sending state who is not a resident of the receiving state at the 
time of his death, who leaves no testamentary executor and who 
leaves in the receiving state no heir; 

(c) protect the interests of a national of the sending state in an 
estate in the receiving state, provided that such national is not a resi- 
dent of the receiving state, unless or until such national is otherwise 
represented. However, nothing herein shall b2 interpreted as authoriz- 
ing a consular officer to act as an attorney at law. 


3. Unless prohibited by law, consular officers may, within the discretion 
of the court, agency or person making distribution, receive for transmis- 
sion to a national of the sending state who is not a resident of the receiv- 
ing state any money or property to which such national is entitled as a 
consequence of the death of another person. This money or property may 
include shares in an estate, payments made pursuant to workmen’s com- 
pensation laws, pension and social benefits systems in general, and pro- 
ceeds, of life insurance policies. The court, agency, or person making 
distribution may require that a consular officer comply with eadanns 
laid down with regard to: 
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(a) presenting a power of attorney or other authorization from 
such non-resident national, 

(b) furnishing evidence of the receipt of such money or property by 
such national, and 

(e) returning the money or property in the event he is unable to 
furnish such evidence. 


4, Whenever a consular officer performs the functions referred to in 
paragraphs 2 and 3 of this article, he shall be subject, with respect to the 
exercise of such functions, to the laws of the receiving state and to the 
jurisdiction of the judicial and administrative authorities of the receiving 
state in the same manner and to the same extent as a national of the re-- 
ceiving state. 


ARTICLE 32 


1. Consular officers may take all appropriate measures to enforce the 
shipping laws of the sending state and for this purpose may visit vessels 
and be visited by the masters and crews of vessels of the sending state. 
They may also visit vessels of any registry destined to a port of the send- 
ing state to execute documents or to request information required by the 
sending state. 

2. Without prejudice to the superior right of the administrative and 
judicial authorities of the receiving state to take cognizance of crimes 
or offenses which disturb the peace of the port or to enforce the laws of 
the receiving state applicable to vessels of any state within its waters, 
consular officers may exercise jurisdiction pursuant to the laws of the 
-sending state over controversies, including wage and contract disputes 
and disciplinary offenses, aboard vessels of the sending state which are in 
the waters of the receiving state, and may also conduct investigations and 
convene boards of inquiry. Consular officers may request the assistance 
of competent authorities of the receiving state in performance of such 
duties. 

3. (a) If it is the intention of the authorities of the receiving state to 
arrest or otherwise detain in custody any person on board a vessel under the 
flag of the sending state who is not a national of the receiving state, in- 
eluding an officer or crew member thereof, the master or other officer acting 
on his behalf shall be given an opportunity to inform a consular officer of 
the sending state and, unless this is impossible on account of the urgency 
of the matter, to inform him in such time as to enable the consular officer 
to be present if he so desires; 

(b) when the authorities of the receiving state niz such an arrest or 
seize any property aboard such a vessel under the flag of the sending 
state and a consular officer is not present, they shall inform a consular 
officer of the sending state thereof and shall accord him full opportunity to 
visit and communicate with the person arrested and to take the measures 
necessary to safeguard the interests of such person or such vessel. 

4. If a vessel of the sending state is wrecked in waters of the receiving 
state, the appropriate authorities of the receiving state shall inform a 
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consular officer and shall take all practicable measures for the preservation 
and protection of the vessel, persons and property on board. If the 
owner, or anyone he has authorized to act for him, is unable to make 
necessary arrangements in connection with the vessel or its cargo, the 
consular officer may make arrangements on his behalf. The consular 
officer may under similar circumstances make appropriate arrangements 
in connection with cargo owned by nationals of the sending state and 
found or brought into port from a wrecked vessel of other registry, 
except a vessel of the receiving state. No customs duties shall be levied 
against a wrecked vessel of the sending state, or its cargo or stores unless 
they are delivered for use in the receiving state. 

© 5, The term ‘‘vessel’’, as used herein, means all types of vessels, whether 
privately owned or operated, or publicly owned or operated; but this term 
does not, except with reference to paragraph 4 of this article, include 
vessels of war. 


ARTICLE 33 


1. For the purpose of the protection of the nationals of the sending state 
and their property and interests, consular officers shall have the right, 
among other things: 


(a) to interview, communicate with and advise nationals of the send- 
ing state; 

(b) to inquire into incidents affecting the interests of these na- 
tionals ; 

(e) to assist these nationals in dealing with the authorities of the 
receiving state and, where necessary, arrange for legal assistance for 
them. 


2. For the purposes set forth in paragraph 1 of this article, consular 
officers shall have the right to address themselves to the competent authori- 
ties of their consular district and, in the absence of a diplomatic agent 
of the sending state, to the central authorities of the receiving state. 

3. Nationals of the sending state shall have the right at all times to 
communicate with appropriate consular officers and, unless they are under 
detention, to have access to consular posts of the sending state. 


ARTICLE 34 


1. The competent authorities of the receiving state shall immediately 
inform a consular officer of the arrest and detention in his consular dis- 
trict of all nationals of the sending state who request them to do so. 
Such notification shall also be given at the request of a consular officer, 
unless the nationals concerned do not desire such notification. A consular 
officer shall have the right to visit such detained nationals, conforming 
to penal regulations, and to converse with them with a view to taking all 
necessary steps for their legal defense. 

2. All communications addressed to a consular officer ky such nationals 
shall be forwarded to him by the competent authorities. 
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3. When a national of the sending state has been convicted and is serving 
a sentence of imprisonment, a consular officer in the consular district 
where he is imprisoned shall have the right to visit him after the authori- 
zation of the competent authority. Such visits must enable the consular 
officer to converse with the prisoner, in conformity with penal regulations. 


ARTICLE 35 


In addition to the functions specified in this Convention, a consular 
officer shall be permitted to perform such other consular and related func- 
tions as are recognized by the receiving state as being appropriate to his. 
office, 


Parr V 
CONSULAR AGENTS 
ARTICLE 36 


1. Consular agents shall be permitted to exercise their functions upon 
the approval of the receiving state. 

2. Under the same conditions, they may be granted the title of honorary 
consul. In such case, the provisions of Articles 37, 38 and 39 shall be 
applicable. 


ARTICLE 37 

Consular agents may, in addition to their consular functions, engage in 
a gainful occupation in the receiving state. 
ARTICLE 38 


The consular archives and documents of a consular agency shall be ‘in- 
violable at all times, provided that they are kept separate from other 
papers and documents, and, in particular, from the private correspondence 
of the consular agent and of any person working with him, and from the 
materials, books and documents relating to their profession or business. 


ARTICLE 39 
Consular agents shall be entitled only to such facilities, privileges and 
immunities as may be granted to them by the receiving state. However, 
the provisions of Articles 19 and 20 shall be applicable to such persons. 
Parr VI 
GENERAL PROVISIONS 
ARTICLE 40 


1. Members of the diplomatic staff of the diplomatic missions of the 
High Contracting Parties who are authorized to exercise consular functions 


564 ' HE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 


in accordance with the provisions of this Convention shall be entitled. to 
the rights and shall be subject to the obligations of consular officers pro- 
vided for in the present Convention. l 

2. Except as provided in paragraph 4 of Article 31 of this Convention, 
the performance of consular functions by the persons referred to in para- 
graph 1 of this article shall not affect the diplomatie privileges and im- 
munities ‘granted to them as members of the diplomatic mission. 


ARTICLE 41 


{ 

1. Except in so far as additional facilities, privileges and immunities 
‘may be granted by the receiving state, members of the consular post who 
are nationals of or permanently resident in the receiving state or who 
engage in any private-gainful occupation in the receiving state shall enjoy 
only the'immunities provided by Articles 19 and 20 of the present Con- 
vention. | 

2. (a)' Members of the families of the persons referred to in paragraph 
1 of this article shall enjoy facilities, privileges, and immunities only in 
so far as these are granted to them by the receiving state; 

(b) Members of the family of a member of the consular post who are 
themselves nationals or permanent residents of the receiving state or who 
engage in any private gainful occupation shall enjoy facilities, privileges 
and immunities only in so far as these are granted to them by the receiving 
state. 

3. The receiving state shall exercise its jurisdiction over the persons re- 
ferred to in paragraphs 1 and 2 of this article in such a way as not to 
hinder unduly the performance of the functions of the consular post. 


ARTICLE 42 


The present Convention shall replace anc terminate the Consular Con- 
vention signed at Washington on February 23, 1853. 


! ARTIOLE 43 


1. The present Convention shall be ratified. It shall enter into force 
one month after the exchange of the instruments of ratification, which shall 
take place at Washington. 

2. The present Convention shall have an initial term of ten years. It 
shall remain in force thereafter until either High Contracting Party termi- 
nates it by giving one year’s written notice to the other High Contracting 
Party. ' 

IN WITNESS WHEREOF the respective Plenipotentiaries have signed the 
present: Convention and have hereunto affixed their seals, l 

Done in duplicate, in the English and French languages, both texts 
being equally authentic, at Paris, this eighteenth day of July, one thousand 
nine hundred sixty-six. 

[sean] CHARLES E. BOHLEN 

[sean] i . ; ; M. COUVE DE MURVILLE 
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Protocon 


The undersigned Plenipotentiaries, duly authorized by their respective 
governments, have also agreed upon the following provision, which forms 
an integral part of the Consular Convention between the United States of 
America and France dated the eighteenth of July, one thousand nine 
hundred sixty-six. 

The provisions of Article 13 shall also apply to the lands and buildings 
held by the sending state for the residences of members of its diplomatic 
or consular posts or for official information and cultural activities. _ 

IN WITNESS WHEREOF, the respective Plenipotentiaries have signed the 
present Protocol and have hereunto affixed their seals. 

Dons in duplicate, in the English and French languages, the two jects 
being equally authentic, at Paris, this eighteenth day of July, one thousand 
nine hundred sixty-six. 

CHaries E. BOHLEN 
M. Couve DE MURVILLE 


EXCHANGES OF NOTES 


. JuLy 18, 1966. 
EXCELLENCY : 

At the time of signing the Consular Convention between France and the 
United States, I have the honor to inform Your Excellency that with re- 
spect to the official information and cultural activities referred to in the 
Protocol annexed to this Convention, the United States will, subject to 
reciprocity, be exempt from all direct taxes of a personal nature in French 
territory. . 

Accept, Excellency, the assurances of my high consideration. 

M. COUVE DE MURVILLE. 
His Excellency _ 
The Honorable 
CHARLES E. BOHLEN 
Ambassador of the Umited States of Anta 
Paris. 


JULY 18, 1966. 
EXCELLENCY : ; : 
I have the honor to acknowledge the receipt: of Your Exeellency’s note 
of July 18, 1966 which reads as follows: 


“At the time of signing the Consular Convention between France and the 
United States, I have the honor to inform Your Excellency that with re- 
spect to the official information and cultural activities referred to in the 
Protocol annexed to this Convention, the United States will, subject to 
reciprocity, be exempt from all direct taxes of a personal nature in French 
territory.” 
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` I am authorized to inform Your Excellency that my government is happy 
to take due note of these provisions. 
Accept, Eeen the assurances of my high consideration. 
: CHARLES E. BOHLEN. 
His Excellency 
M. Maurice COUVE DE MURVILLE 
Minister of Foreign Afairs 
Paris. ! 


] Juuy 18, 1966. 
EXCELLENCY : 

At the time of signing the present Consular Convention between France 
and the United States, I have the honor to call Your Excellency’s atten- 
tion to the following: 

The new system under the Convention will put an end to the taxes 
claimed in France from American cultural centers (payment. of 5 per cent 
on wages'and personal property tax) and, in the United States, the taxes 
on real property belonging to France and used for consular purposes, as 
well as on certain property owned by France which is located outside 
Washington, D.C., and which it uses for official information and’ cultural 
activities. 

With regard to the back taxes claimed in our two countries, each of the 
two governments will take the necessary steps to arrive, in so far as possible, 
at a mutually satisfactory solution of this problem. 

Accept, Excellency, the assurances of my high consideration. 

‘M. COUVE DE MURVILLE 
His Bxcmanoy 
The Honorable 
Cuartes E. BOHLEN 
Ambassador of the United States ot America 
Paris. ` 


JULY 18, 1966. 
EEXCELLENCY : 
I have the honor to ualehowindee receipt of Your Excellency’s note of 
July 18, 1966, which reads as follows: : 


“At the time of signing the present Consular Convention between 
France and the United States, I have the hcnor to call Your Excellency’s 
attention to the following: 

‘The new system under the Convention will Su an end to the taxes 
claimed ‘in France from American cultural centers (payment of 5 per 
cent on wages and personal property tax) and, in the United States, the 
taxes on: real property belonging to France and used for consular purposes, 
as well as on certain property owned by France which is located outside 
Washington, D.C., and which.it uses for official information and cultural 
activities. 

‘ ‘With regard to the back taxes claimed i in our two countries, each of the 
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two governments will take the necessary steps to arrive, in so far as possible, 
at a mutually satisfactory solution of this problem.’’ 


I-am authorized to inform Your Excellency that the terms of this note 
meet with the approval of the United States Government. 

Accept, Excellency, the assurances of my high consideration. 

l Cuartes E. BOHLEN 

His Excellency 
M. Maùrice Couve DE MURVILLE © 
“Minister of Foreign Affairs 
Paris. 


UNITED STATES 


COMMENTS OF THE GOVERNMENT OF THE UNITED STATES oN THE DRAFT 
ARTICLES ON THE Law or TREATIES DRAWN UP BY 
THE INTERNATIONAL Law COMMISSION * 


The Government of the United States congratulates the International 
Law Commission on the completion of its long and arduous labors on the 
Law of Treaties. The Draft Articles, which reflect the thought and care 
devoted to this subject by the Commission, provide a substantial basis 
for the adoption of a Convention on the Law of Treaties. 

The United States Government approves the substantive approach 
adopted by the Commission in a great many of the: proposed articles. 
From the point of view of drafting and technical detail it considers fur- 
ther improvement is possible and will make detailed proposals for amend- 
ments of this character at the appropriate ‘time. In addition it will make 
a number of proposals for substantive improvement in certain articles. 
At this time the United States Government will limit its comments to 
certain problems which require consideration in light of their overall re- 
lationship to the establishment of. á body of rules on the Law of Treaties. 

The first basic problem is whether the proposed Convention on the 

. Law of Treaties is to provide the body of law. which governs treaties 
generally. The issue is raised by Articles. i, 2 (Ja) and 4. Under Articles 
1, and 2 (la), treaties between states and.those other international per- 
sons, such as international organizations, which are generally considered 

. to have treaty-making capacity, would be excluded from application of 

the provisions of the Convention. This class of treaties is now substantial 
and will continue to increase in size. Some of the treaties concerned are 
of considerable importance, such as the trilateral safeguards agreements 
in the atomic energy field.to which the International Atomic Energy Agency 
isa party. The International Law Commission decided to exclude treaties 
of this character apparently because they have ‘‘many special character- 
istics” so that ‘‘it would both unduly complicate and delay the drafting 
of the present Articles . .-.”’ to include them. (ILC Report UNGAOR 
XXI Supl. 9,*. p. 20). The United States Government suggests that this 


1U. N. General Assembly ’ Doc. A/'6827/Add. 2, October 6, 1967. 
* Reprinted in 61 A.J.LL, 253 (1967). - 


568 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol.. 62... 


decision could well be reviewed in order to determine whether the Articles ` 
of the Draft Convention do, in fact, conflict with ‘‘special characteristies’’ 
of agreements to which international organizations are parties. 

In addition to Articles 1 and 2 (la) which have a limiting effect upon 
the coverage of the proposed Convention, Article 4 could be construed 
as permitting any international organization, no matter how restricted in 
membership or limited in purpose, to exclude the application of the Con- 
vention to any or all treaties adopted within the organization. The num- 
ber of multilateral treaties which are adopted within international organiza- 
tions is continually increasing. To confer upon these organizations the 
power to abrogate what should be the generally accepted rules of interna- - 
tional law respecting treaties is a radical step which could be justified 
only on the basis of a very strong case of necessity. The United States 
Government is not aware that any such case has been made. The Com- 
mission apparently was motivated by the same considerations of conveni- 
ence as gave rise to the limitations in Articles 1 and 2 (1a). But con- 
venience is not enough to justify weakening to such an extent the 
developing framework of world law. International organizations should 
be requested to establish, article by article, why the Convention should 
not be applicable to their treaties. Special provisions, if required, could 
then be made on the basis of demonstrated need, and not by blanket 
exclusion. 

Section 2, containing Articles 16 through 20 regarding reservations 
to multilateral treaties, establishes a system which has both advantages 
and disadvantages. The flexible system advocated by the International 
Law Commission for dealing with reservations to multilateral treaties in 
a world of numerous states with widely variant social, political, and 
economic systems permits a large degree of tolerance for accommodating 
the special positions which may result from those variances. There may 
be a question, however, whether the general applicability of the system 
advocated would be appropriate in all circumstances. This could become 
a serious question since several provisions in Articles 16 and 17 seem 
to inhibit negotiators from specifying procedures and other requirements 
regarding the acceptability of reservations. 

The relationship between Articles 16 and 17 is confusing, particularly 
in view of the opening phrase of paragraph 4 of Article 17, which refers 
only to the preceding paragraphs of that article. That limited reference 
and the wording of Article 17 as a whole give rise to a question whether 
the prohibitions in Article 16 are applicable to the provisions of Article 
17, especially paragraph 4 (a) and (c) oz the latter. In view of this | 
situation it seems desirable to combine the major requirements of Articles 
16 and 17 in a single Article, 

Several provisions in the two articles should also be amended. 

The rule in subparagraph (b) of Article 16—that where a treaty 
authorizes specified reservations no other reservations can be made—may 
be too rigid. It is very difficult if not impossible for negotiators to antici- 
pate all the reservations that may be necessary for particular states to 
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~ become parties to a treaty, and in mary instances the essential purpose 
of including such a provision may, accordingly, be to facilitate reserva- 
tions with. respect to certain provisions of the treaty but not to exclude 
reservations to other provisions. It is believed that the rule in (b) 
would be found in the course of time to be more of an impediment than an 
aid in the drafting, bringing into force and application of treaties, and 
should therefore be deleted. 

The words ‘‘object and purpose” in subparagraph (c) of Article 16 
and in paragraph 2 of Article 17 are, as the Commission recognized, highly 
subjective. Reliance solely upon these words is especially inadvisable 
. because of the uncertainty as to whether or not they encompass the ‘‘nature | 
and character’’ of the treaty. In paragraph 4 (d) of the commentary 
following Articles 16 and 17 the Commission cites the advisory opinion of 
the ICJ on the Genocide Convention, in which the Court stressed the im- 
portance of the character of the treaty involved. The United States sug- 
gests, accordingly that the phrase ‘‘object and purpose’’ be replazed by 
‘‘character and purpose’’ in Article 16 (c). At the same time, the 
‘limited number” criterion in paragraph 2 of Article 17 seems tc ignore 
the character of the treaty involved. A treaty may involve a large number 
of states and still be of such a character that a reservation would be per- 
missible only if accepted by all of the parties. Accordingly, it is suggested 
that the reference to the limited number of negotiating states be cmitted. 

In Article 17 paragraph 4 both (a). and (e) would seem to prevent the 
inclusion in & treaty of a provision specifying that any reservation or a 
specified reservation would be effective only after it had been accepted by 
a given number of parties. Paragraph 5 of Article 17 would seem to 
inhibit the negotiating states from providing in the treaty itself for a 
period shorter or longer than twelve months. It would seem desirable 
in paragraphs 4 and 5 to provide for variations if the treaty concerned so 
permits. 

The United States Government considers that Articles 27 and 28 on the 
Interpretation of Treaties lay down overly rigid and unnecessarily re- 
stricted requirements. One criterion of interpretation ‘‘in accordance 
with the ordinary meaning to be given the terms of the treaty’’ is ac- 
corded primacy over all other criteria. But as Lord McNair succinctly 
states: ‘‘. . . this so-called rule of interpretation like others is merely a 
starting point, a prima facie guide, and cannot be allowed to obstruct 
the essential quest in the application of treaties, namely, to search for the 
real intention of the contracting parties in using the language employed 
by them.” (McNair, Law of Treaties, Oxford, 1961, p. 366). 

The Draft Articles, unfortunately, do obstruct the essential quest to 
determine what was the common intent of the parties in using particular 
language because the ordinary meaning of terms in the treaty is made, not 
a starting point, but the center point about which all other aspects cf the 
process of interpretation must revolve like satellites. Thus, consideration 
of context and of the object and purpose of the treaty as provided in para- 
graph 1 of Article 27 is specifically limited to determining the ordinary 
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meaning to be given the treaty terms while investigation into the factors 
indicating the genuine purpose of the parties in selecting those terms and 
the community context in which they are employed is implicitly excluded. 

The subordinate position to which ‘‘preparatory work’’ on the treaty 
“and thé circumstances of its conclusion’’ are relegated by Article 28 
aptly illustrates the extent to which the Commission’s rule of interpreta- 
tion ignores the intentions of the parties. What guides can be more 
helpful in deciding the effect a particular clause in a treaty was intended 
to produce than the official records of the negotiations in which the 
language: was agreed and the documents relating to the clause which were 
submitted or produced in the course of negotiations as well as the other 
circumstances of its conclusion? This is the almost invariable practice 
of Foreign Offices in the interpretation and application of treaties. The 
basic problem is that words can have many meanings, and what may be 
an ordinary meaning in one set of circumstances, may be an extraordinary 
one in another. To resolve this difficulty there should be free access 
to all pertinent sources of information. But Article 27 permits recourse 
only to the treaty, to instruments relating thereto made between all the 
parties, subsequent practice in the application of the treaty, or to relevant 
rules ofjinternational law. This narrow definition of the context that 
may be examined in determining the meaning of the treaty terms serves 
to reduce drastically the means available for determining what is the true 
meaning: of a particular word or phrase or clause while broadening eon- 
siderably the field of choice in which any of several available meanings 
can be applied to a treaty term as the ‘‘ordinary’’ meaning. 

The Government of the United States considers that this series of 
restrictions upon the interpretation process should be eliminated and 
that the artificial separation between Articles 27 and 28 should be dis- 
carded. : All of the various elements of Articles 27 and 28 should be 
arranged to avoid any fixed hierarchy so that whatever elements of inter- 
pretation are of importance in a particular set of circumstances may be 
given their appropriate weight, whether it be ‘‘ordinary meaning’’ or 
‘subsequent practice’ or ‘preparatory work’’ or any of the other ele- 
ments that facilitate correct interpretation. 

Part V of the Draft Articles raises issues of significance to the main- 
tenance'of international stability and order. It is a truism that an effective 
and peaceful international community can only be built upon the basis 
of world agreement and the treaty process is the most effective method 
for securing such agreement. 

The objectives of establishing peace and prosperity for all peoples de- 
mand that great care should be taken to avoid undermining the validity 
of treaty commitments. While individual states may momentarily believe 
an advantage can be derived by escape from particular treaty obligations, 
rules which permit easy avoidance of treaty obligations are in the final 
analysis detrimental to all states. 

The basic question is whether the requirements for good faith fulfill- 
ment of treaty obligations set out in Article 23 are not substantially im- 
paired by permitting claims of invalidity to be advanced on insubstantial 
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grounds under certain of the articles in Section 2 of Part V. The diff- 
culty, in a number of instances, lies not in the fundamental principle 
giving rise to a claim of invalidity but in the sweeping fashion in which 
the principle is expressed and the lack of safeguards respecting its ap- 
plication. Articles 45, 46 and 47, for example, are all couched in the most 
general terms. Under Article 45 any error in a treaty, relating to a fact 
assumed by a state to exist when it concludes a treaty, may then sapport 
a claim of invalidity by that state if the fact ‘‘formed an essential basis 
of its consent to be bound by the treaty.’? The requirements set up are 
highly subjective. Whether a state assumed a fact to exist and whether 
that fact formed an essential basis of consent are matters primarily within — 
the knowledge and control of the state claiming that the treaty should be 
terminated. There is not even the requirement that the erroneous fact 
be of material importance to the treaty or its execution, which would 
supply at least one objective test. 

Article 46 permits a state to invalidate a treaty which it has been in- 
duced to conclude ‘‘by the fraudulent conduct of another negotiating 
party.” The International Law Commission admits ‘‘that there is little 
guidance to be found either in practice or in the jurisprudence of interna- 
tional tribunals as to the scope to be given to the concept.” (ILC Report 
supra, p. 73). 

In view of this lack of guidance the failure to produce any guide- 
posts at all to what is ‘‘fraudulent conduct” also tends to undermine the 
stability of treaties. Definitions of fraud can and do vary enormously 
over such issues as whether conscious deception is required or whether 
reckless disregard for the factual basis of representations made is sufficient; 
the circumstances under which the misrepresentation of an agent is con- 
sidered the fraud of the principal; the extent of reliance upon a mis- 
representation which is required to support the claim of fraud. There 
may not be any real requirement for an article on fraud in view of the 
lack of precedent but if there is to. be one, it should be designed to develop 
the Law of Treaties, not to undercut it. 

In Article 47, the operative fact is ‘‘the corruption’’ of a state’s repre- 
sentative by another negotiating state. There is no definition of ‘‘cor- 
ruption” given and it is not a term which has any precise meaning in 
international law. The article in its present form thus lends itself to 
avoidance of treaty obligations by distorting normal courtesies into at- 
tempts to corrupt. If protection against such acts as bribery, which has 
a specific legal content, is intended, then the article should list and define 
those acts. 

Article 49 presents the same problem but in a different context. The 
operative clause in this article makes a treaty void if procured ‘‘by the 
threat or use of force in violation of the principles of the Charter of the 
United Nations.’’ The result is a reference from the article to the United 
Nations Charter as the means for determining the meaning of ‘‘threat 
or use of force.’ If a definite meaning had been given this phrase in 
United Nations usage, this would have aided in supplying protection against 
possible use of the article for unwarranted attempts to evade treaty obli- 
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gations. ; But it is common knowledge that there are very substantial 
differences as to what is a use of force in violation of the Charter of the 
United Nations. It has been erroneously urged from some quarters that 
adverse propaganda or economie measures against a state constitute a 
threat or use of force in violation of Charter principles. Consequently 
unless ‘‘threat or use of force’’ is more clearly defined in Article 49, such 
as making clear that the threat or use of armed force is required, it too 
could serve to destroy the stability of treaty relationships. 

Article 50, as at present drafted, is a perfect example of the principle 
which is: undeniable as an abstract proposition but is so lacking in legal 
content that there is no way of judging its effects. No attempt is made 
to define ‘‘a peremptory norm of general international law from which no 
derogation is permitted... .’’? There is nc effort made to distinguish a 
“‘peremptory norm” from other norms. There is no guide to determine 
when ‘‘no derogation is permitted” from a norm of general international 
law. . The dangers of such a loose formulation might be less if there were 
consensus in international law which establishes either what the nature 
and content of ‘peremptory norms?’ are, or, at the least, what are the tests 
for determining a ‘‘peremptory norm’’ and what the nature and content 
of any particular norm is. 

There}is no such consenus. The ILC commentary gives as an example 
“a treaty contemplating an unlawful use of force contrary to the principles 
of the Charter’’ (ILC Report supra, p. 77). As the discussion of Article 
49 points out there are substantial differences of view as to what kind of 
force is unlawful and what uses of force are contrary to the principles of 
the Charter. These differences are such that to say this is a norm from 
which no derogation is permissible would be meaningless because no one 
would be sure what was being derogated from. As for tests to determine 
when a norm is peremptory, the United States is aware of none. 

For jus cogens to serve as a basis for voiding a treaty more than 
philosophical agreement on the existence of the principle is essential. It 
will be necessary to determine what are the peremptory norms of general 
international law now in effect. It will be necessary to define those norms 
so that their scope and content are established. It will be necessary to 
determine whether or not any exceptions are permitted to the general 
principle of the norm so that the area of the norm from which derogation 
is not permitted can be established. Slavery offers a simple example. 
Confinement at hard labor as punishment for a serious crime should be 
excluded from any decision that involuntary servitude was a violation 
of a peremptory norm of international law prohibiting slavery. 

If such careful and meticulous delineation of existing peremptory norms 
is not carried out Article 50 might have a most disastrous effect upon in- 
ternational cooperation and harmony because it could radically weaken the 
treaty structure upon which that harmony and cooperation depend so 
heavily. 7 

The same objections apply to Article 61 which voids any treaty in con- 
flict with a “new peremptory norm of general international law.” In 
the absence of any accepted criteria for deciding how and when a new 
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norm is established, the way is open for any state seeking to discard its 
treaty obligations to claim the emergence of a norm of international law 
which overrides those obligations. The total effect of Articles 50 and 61 
is to create a substantial area of uncertainty with regard to the validity 
of treaty obligations. 

Article 59, which permits a state to withdraw from treaty obligations 
on the ground of a fundamental change of circumstances is burdened with 
the same threat to the stability of treaty obligations. That the International 
Law Commission recognized this. danger is apparent from the negative 
manner in which the article is expressed and the limitations upon its ap- 
plication contained in Article 59. Thus paragraph 2 (a) of the article ` 
excludes boundary treaties from the operation of the rule, and the reason 
given in the commentary is ‘‘because otherwise the rule, instead oÈ? being 
an instrument of peaceful change, might become a source of dangerous 
frictions.” (ILC Report supra, p. 87). The implication of this state- 
ment is that it is only boundary treaties whose unilateral termination 
might become a source of dangerous friction. But there are a wide 
range of international settlements which are not boundary treaties—but 
whose unilateral denunciation would give rise to dangerous friction. Peace 
treaties without territorial clauses, cease fire agreements, treaty provisions 
for passage through straits, are a few of the areas where there are obvious 
dangers inherent in the unilateral application of this provision. 

The rule of fundamental change of circumstances or rebus sie stantibus 
has had at the most a theoretical existence in the writings of jurists and a 
debatable existence in the practice of states. There are no decisions of 
international tribunals upholding the rule. The Commission’s com- 
mentary also states that there are no municipal court cases which heve up- 
held application of the rule. (ILC Report supra, p. 85). And state 
practice, which generally consists of ex parte statements or actions designed 
to achieve immediate advantage, does not supply any reasoned set of 
principles which could be adopted as a basic tenet of treaty law. 

The United States Government considers that when the dangers implicit 
in Article 59 are weighed against the advantage of providing ‘‘a safety 
valve in the law of treaties’? (ILC Report supra, p. 86) the balance is 
against the article as drafted. The claim of fundamental change in cir- 
cumstances has been made too often on inadequate grounds and is too 
easily distorted for partisan advantage to anticipate that it will be raised 
but seldom and only as a last resort. Certainly if this theory is to be 
included in a Convention on the Law of Treaties as a binding rule, and 
neither the need for nor the desirability of this course has been established, 
its scope and effect must be much more sharply delimited. 

Over and above the internal weaknesses in these articles on invalidity 
and termination is the all-important question of the limitations which 
should be imposed to prevent abuse of the articles. No matter how pre- 
cisely articles of this character may be drafted, no matter how carefully 
the requirements for action may be defined, if the decision with respect 
to invalidity or termination is left to the sole decision of one of the parties 
to a treaty, these articles will weaken rather than strengthen the structure 
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of treaty law. States seeking to avoid carrying out treaty commitments 
will be ingenious in fashioning arguments based on claims of error, or 
corruption or change of circumstances or jus cogens. If these arguments 
are subject to impartial review, if there are required procedures for de- 
termining the validity of these claims, the danger of abuse would be sub- 
stantially curtailed. Article 62 on the procedure to be followed in dealing 
with such claims requires nothing more than a three months’ waiting 
period after formal notice before a party to a treaty can assert it is termi- 
nating, suspending or declaring the treaty invalid. Paragraph 3 of the 
_ article specifies that if another party to the treaty objects to the proposed 
action, the parties must ‘‘seek a solution through the means indicated in 
Article 33 of the United Nations Charter.’’ But there is nothing in Article 
62 which prohibits the claimant party from terminating or withdrawing 
from thé treaty while one or more of the procedures under Article 33 of 
the Charter are carried out. In addition, Article 33 of the Charter offers 
a wide choice of means for solving a dispute but does not require the 
settlement of the dispute. It may accordingly be asked whether the net 
effect of: Article 62 is not to permit a claimant to judge his own case after 
a lapse of three months. 

The Government of the United States does not consider that the pro- 
cedures iin Article 62 are adequate. If a Convention on the Law of 
Treaties is to further the development of international law it must do so 
by ensuring greater respect for international obligations. If such a con- 
vention ‘is to further international peace and security it should not en- 
courage! disputes. To establish a whole series of grounds for claiming 
avoidance of treaty obligations and then to place no actual limitation upon 
the power of the interested state to decide whether it is entitled to avoid 
its treaty obligations is not the way to uphold the integrity of treaties or 
to avoid threats to the peace. 

If the proposed Convention is to contain provisions which authorize 
withdrawal from and termination of treaty obligations then the Convention 
should contain provisions to ensure the fair and honest application of 
those provisions. There is but one way to achieve this result and that 
is by some form of impartial determinatior. The United States Govern- 
ment isnot wedded to any particular methcd of making the necessary im- 
partial determination. It could envisage resort to the International Court 
of Justice or to arbitration ; in appropriate cases, to some generally accept- 
able form of fact-finding. But it is fundamentally opposed to entering into 
a convention so potentially disruptive of treaty obligations without an 
effective provision for the settlement of disputes. 

While it is the articles on validity which most clearly underscore the 
need for third party adjudication other sections of the Draft Convention 
are replete with provisions which will result in disputes. To list but a few: 


a. What are ‘‘acts tending to frustrate the object of a proposed treaty” 


under Article 15? 
l b. When is a reservation ‘‘incompatible with the object and purpose 


of the treaty” under Article 16? 
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ce. What determines whether a ‘‘fact or act took place or a situation 
ceased to exist’’ under Article 249 

d. How is the intent of the parties to accord third states’ rights de- 
termined under Article 32? l 

e. Who decides whether a derogation from a provision ‘‘is incom- 
patible with the effective execution of the object and purpose of the treaty 
as a whole’’ under Article 37? 


The Government of the United States fully supports the development of 
a universal international Law of Treaties. A Convention on the Law of 
Treaties which lays down definite, clear and reasonable rules, and which 
provides a procedure that ensures the settlement of disputes regarding the 
application of those rules, will be a notable contribution toward the build- 
ing of a peaceful international society. It is because of these great possi- 
bilities that the Government of the United States has directed attention 
to some weaknesses in the Draft Articles in the hope that the weaknesses 
will be corrected or eliminated. But if a Convention on the Law of Treaties 
is produced with provisions that are imprecise and unclear, with language 
that conceals differences rather than resolves them, and with no substantial 
procedural safeguards for settling disputes, the result could be to increase 
rather than reduce controversies among states thus weakening the most 
cohesive force in the international community—treaty relationships among 
nations. 
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LAW AND PEACEFUL CHANGE IN A SUBSYSTEM: “WITH- 
DRAWAL” OF FRANCE FROM THE NORTH 
ATLANTIC TREATY ORGANIZATION 


By Eric Srein*® AND Dominique Carreau ** 


‘Nothing can cause a law that is no longer in accord with custom to 
remain unamended. Nothing can cause a treaty to remain wholly 
valid once its purpose has altered. Nothing can cause an alliance to 
continue as it stands when the conditions in which it was created 
have changed.’’—General de Gaulle, on Feb. 21, 1966. 


The able American Ambassador to France, Charles E. Bohlen, has de- 
clared before a Senate Committee that the withdrawal of France from 
the NATO integrated commands was ‘‘probably the most serious event 
in European history since the end of the war.’’? In weighing this 
assessment, one might well keep in mind de Tocqueville’s reminder that 
“what we call essential institutions are often only the institutions to 
which we are accustomed.’’? Yet there is little question that the French 
move was a significant development in postwar Europe. The purpose of 
this article is to explore some implications of this development for the 
international system ë and for the international legal order. 


*Of the Board of Editors. Professor of International Law and Organization, Uni- 
versity of Michigan Law School. 

.** Docteur en droit, University of Paris, Faculty of Law; MCL, University of 
Michigan Law School; Assistant, University of Paris. 

The authors wish to express their appreciation to Messrs. McAuliffe, Beigel, Beales, 
and Myerson, of the Bureau of European Affairs, and Messrs. Belman, Homet, Ber- 
lack, and Dalton, of the Office of the Legal Adviser, Department of State; to Mr. 
Ralph Jefferson and Col. L. Kunzig of the Department of Defense; to Professors 
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1 Hearings on The Crisis in NATO before the Subcommittee on Europe of the House 
Committee on Foreign Affairs, 89th Cong., 2nd Sess., p. 6 (1966). 

2 De Toequeville, Souvenirs d’Alexis de Tocqueville 84 (Gallimard, 1942), as quoted 
by Sidjanski in Futuribles, Studies in Conjecture (de Jouvanel ed.) at 230 (1965). 

3‘¢A system exists largely in the eye of the behclder; examining a cluster of in- 
dividuals and/or groups, and discerning certain regularities and patterns of inter- 
action among them, the researcher may legitimately label as a system that which he 
observes. In the terminology used here, then, ‘the global system’ is composed of 
national, sub-national, and extra-national social entities, most of which are to some 
extent interdependent, and all of which operate within the common larger environ- 
ment.’’? Singer, ‘‘The Global System and its Subsysiems,’’ in Rosenau (ed.), Polities 
in a Shrinking World (in press, 1968). 

t‘ An international system is a pattern of relations between the basie units of world 
polities, which is characterized by the scope of the objectives pursued by those units 
and of the tasks performed among them, as well as by the means used in order to 
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I. A FRAMEWORK For ANALYSIS 


At some considerable risk of simplification, the prevailing international 
system may be characterized as still based on bipolarity of the two super- 
Powers! engaged in a global confrontation, each with a group of more or 
less reliable allies, each extending a protertive ‘nuclear umbrella’’ over 
an organized bloe of dubious cohesion, with uncommitted nations at the 
periphery and an international organization in the middle.‘ 

In this international system, NATO may be viewed from two perspec- 
tives. First, as a functional subsystem, NATO constitutes a highly 
institutionalized military alliance with its own novel legal order. Ever 
since the United States lost its invulnerabil-ty to a massive nuclear attack, 
NATO ‘has been undergcing a transformation of which the French ‘‘with- 
drawal?’ is only one of the more dramatic facets. While the two super- 
Powers| seek to maintain the bipolar charazteristics of the system and to 
strengthen them by such strategie initiatives as the treaty against the 
proliferation of nuclear weapons to other states, the French move, although 
no actual threat to the bipolarity, may be taken as an effort toward a 
new system of polycentrism, in which an increasing number of nation- 
states would acquire some nuclear capability, and new centers of decision 
(if not of physical power) would emerge.® Even if viewed only as a 
symptom of environmental transformation, the French action raises a 
significant issue of a systemic change with a potential impact upon the 
international legel order. 

Viewed from the second perspective—as a regional subsystem—NATO 
is an institutional reflection of partial integration of the Atlantic area. 
Etzioni’ defines the integration or ‘‘unification’’ process as one in which 
(1) control over the use of means of violenze, (2) the capacity to allocate 
resources and rewards (by a center of Cecision-making), and (3) the 
focus of political identification of the peopls are transferred from member 


-achieve those goals and perform those tasks. This pattern is largely determined by 
the structure of the world, the nature of the forces which operate across or within 
the major units, and the capabilities, pattern of power, and political culture of those 
units.’? : Hoffmann, ‘‘International Systems and International Law,’’ 14 World Politica 
205, at 207 (1961). 

4 Kaplan, System and Process in International Politics 21 ff. (1964), suggests six 
analytical and system-oriented models. See discussion and criticism in Haas, Beyond 
the Nation-State 57-59 (1964). For an explanation of these models, see Kaplan, 
íí Problems of Theory Building and Theory Confirmation in International Polities,’’ 
14 World Polities 6 (1961). Hoffmann’s historical analysis suggests three types of 
international systems reflecting (1) a ‘‘mechanical’’? balance of power (1648-1789), 
(2) an ideologically contaminated’’ more institutionalized balance of power (such 
as followed the French Revolution, 1815-1914), and (3) a transitional, revolutionary 
system ‘ í in which actor objectives, means and taszs bear little similarity to anything 
experienced before 1919.’’ Hoffmann, ‘‘International Systems and International 
Law,’ 14 World Polities 205, at 215-223 (1961), end Haas, op. cit. at 61. 

5 Kissinger, The Troubled Partnership—A Re-appraisal oz the Atlantic Alliance 16 
(Anchor! Book Ed., 1966). 
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units to the new system;®* a ‘‘political community” is a terminal condi- 
tion of this process, while blocs, empires and international organizations 
all represent systems of varying degrees of integration that can be ordered 
according to their relative position on the three dimensions of integration.” 
As originally defined in the North Atlantic Treaty, NATO appeared as 
a “‘bloc,’’ with members retaining control over their forces, with the 
decision-making essentially consultative, and the political identification of 
the elites and people largely influenced by the cold-war ideology. Sub- 
sequent developments in NATO, including the decisions to build ‘‘inte- 
grated commands’’ with an extensive international bureaucracy, have 
had certain consequences—intended or unintended *°—for the integration 
process, particularly in terms of Etzioni’s first two dimensions. The 
decision of France to withdraw from the commands and other NATO 
activities was clearly designed to arrest, if not reverse, this integration 
process, and it has posed a series of issues of general import. 

In the first place, in terms of NATO’s integrative function, the French 
“withdrawal” raises the questions whether NATO has passed the integra- 
tion ‘‘threshold’’ and the point of no return, whether integration on 
the ‘‘Atlantic’’ level will continue to proceed in the military or other 
contexts, and, more generally, whether a ‘‘union’’ such as NATO, which 
was initiated to counter an enemy, will tend to disintegrate when one 
or more of its members conclude that the threat has passed.® In the 


6 Etzioni, Political Unification—A Comparative Study of Leaders and Forces at 
4-5, 16 (1965). This definition has been selected arbitrarily from a variety of others 
as perhaps best suited for the purpose of this article. Haas writes: ‘‘[P]olitical 
community exists when there is likelihood of internal peaceful change in a setting of 
contending groups with mutually antagonistic claims. The process of attaining this 
condition among nation-states we call integration, the process whereby political actors 
in several distinct national settings are persuaded to shift their loyalties, expectations, 
and political activities toward a new and larger center whose institutions possess or 
demand jurisdiction over the preexisting national states.’’ Haas, ‘‘International 
Integration—-The European and the Universal Process,’’ 15 Int. Organization 366-367 
(1961). Haas views the modalities of conflict resolution as a particularly interesting 
indicator of progress toward integration. Ibid. at 358. See also his The Uniting of 
Europe at 16 (2958) and most recently his Beyond the Nation-State (1964), par- 
ticularly at 26-30, 76-85. Deutsch and his fellow authors of Political Community and 
the North Atlantic Area (1957) speak (at p. 5) of a ‘‘security community.’’ Within 
a given territory people will have attained a ‘‘sense of community and institutions 
and practices strong enough and widespread enough to assure for a ‘long’ time, de- 
pendable expectations of ‘peaceful change’ among its population.’’ Deutsch is a 
leading exponent of the ‘‘transactional approach’’ to integration; Jacob and Teune 
(in Deutsch) list ten factors that may exert integrative influence. Deutsch ət al, 
The Integration of Political Communities 4, 11-45 (1964). For a broader defnition 
see Spiro, ‘‘Comparative Polities: A Comprehensive Approach,’’ 56 American Political 
Science Review 577, at 589 (1962). 

7 Etzioni, op. cit. at 7. 

8 Haas, in his theory of sociological functionalism relies heavily on unintended 
integrative consequences of actions taken by the actors of the system for purposes 
other than increased integration. Haas, Beyond the Nation-State at 83 (1964). 

? Deutsch et al., Political Community and the North Atlantic Area at 44-46 (1957). 
See also Haas, ‘‘International Integration—The European and the Universal Process,’? 
15 Int. Organization 366 at 376 (1961). 
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second place, the French move precipitated a review and reorganization 
of the NATO subsystem, not only as regards its dominant (military de- 
fense) function, but also with a view to giving a new impetus to other 
functions with an integrative potential (such as the political co-ordina- 
tion of East-West contacts), and this has posed the issue of a revival 
of the ‘‘integration syndrome.’ 1° Finally, from the perspective of the 
international legal order, some basie questions have arisen concerning the 
alleged obsolescence of collective defense arrangements, the legal nature 
of the North Atlantic Treaty Organization and the normative value of its 
Council’s resolutions, the rôle of the legal component in the dispute- 
settlement procedures and in the readjustment within the subsystem, and 
in particular the rôle of the controversial doctrine of rebus sic stantibus 
(fundamental change of circumstances) which France in effect had in- 
voked as a ground for terminating its obligations. 


IL. Tae Fts REPUBLIC AND Naro, 1958-1966 
1. ‘‘THE DEAF SPEAKING TO THE DEAF’’ 


The French decision to withdraw from the integrated commands did 
not come as a surprise. In the first place, shortly after General de 
Gaulle’s return to the Presidency in 1953, France began gradually to 
reduce its defense contribution to NATO. The assignment to NATO of 
French naval units was phased out and the forces repatriated from 
Algeria in 1962 were never reassigned to NATO," but apparently no 
legal question was raised at the time. France prohibited stockpiling 
of nuclear weapons on its territory as well as over-flights of United 
States aircraft armed with such weapons; it refused to participate in 
certain NATO maneuvers based on military integration concepts,'* or to 
accept NATO guidelines for the use of nuzlear weapons in wartime, and 


10 What happens when a factor, e.g., collective defense, ceases to have functional 
significance for the integration, that is, for the transformation of the system? May 
another factor take its place? Haas, Beyond the Nation-State at 84 (1964). For 
a more recent study of the integration process see Olson, The Logic of Collective 
Action: Public Goods and the Thecry of Groups (1965); Majak, ‘‘Political Integra- 
tion Revisited: a Review of Three Contributions so Theory-Building,’’ 11 Journal of 
Conflict Resolution 117 (1967). 

11 As early as March, 1959, the French fleet in the Mediterranean ceased to be ‘‘ear- 
marked for assignments’’; shortly thereafter it was the turn of the Atlantic fleet 
with the effect that by the end of 1965 only five French submarines remained assigned 
to NATO commands. Fox and Fox, NATO and the Range of American Choice 93, 
140 (1967); Charpertier, ‘‘Le retrait francais de 1°0.T.A.N.,’’ 1966 Annuaire Francais 
de droit international 409, at 410. France also refused to integrate its air forces 
within the NATO air defense system. Fontaine, L’Alliance Atlantique à l’heure du 
dégel 118-122 (1959); Fontaine et Planchais, ‘‘La France dans 1’Alliance Atlantique,’’ 
Tendances (Dec. 1959) 402 at 419-422, 

12 See note 77 below and corresponding text. 

18 Premier Pompidou before the National Assembly, April 20, 1966, La politique 
étrangère de la France, Textas et Documents, 1966, at 76 (La documentation francaise, 
1967). Fox, note 11 above, at 89-90. 
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finally it failed to take its seat on the ‘‘MeNamara. Committee” * for 
nuclear planning. 

Again, as early as 1958, the divergence of French policies was revealed 
in a dialogue which has been described aptly as the deaf speaking to the 
deaf. Having first made clear the determination of France to become 
a nuclear Power, General de Gaulle addressed President Eisenhower 
and Prime Minister Macmillan directly. In his much-discussed letter 
to the President of the United States, dated September 17, 1958," he 
stated flatly that NATO in its present form no longer met the needs 
of French security. Since France, like the United Kingdom and the 
United States, had world-wide commitments, and since the world situation 
no longer justified delegating to the United States the power to make 
decisions on free world defense, a tripartite organization should he estab- 
lished for world policy and strategy, which would take joint decisions 
on political questions affecting world security and elaborate and put into 
effect strategic plans of action, notably with regard to nuclear weapons. 
It should also be possible to organize, among the three governments, 
eventual theaters of operation and subordinate theaters. He viewed such 
security organization as an indispensable prerequisite to any develop- 
ment of French participation in NATO, and he indicated that, if neces- 
sary, he would propose a revision of the North Atlantic Treaty. He 
called for tripartite consultations on his proposal.1® 

President Hisenhower replied on October 20, 1958, that consultations 


14 This ‘‘Special Committee’? was composed of 10 Defense Ministers of the 15 NATO 
nations. The non-participating countries were France, Iceland, Luxembourg, Norway, 
and Portugal. Hearings on the Atlantic Alliance before the Subcommittee on Na- 
tional Security and International Operations of the Sen. Committee on Gcvernment 
Operations, 89th Cong., 2nd Sess., pp. 157, 161, 197-198 (1966). See also note 92 
below. 

16 Interview with M. Maurice Couve de Murville, French Minister of Foreign Affairs, 
regarding the NATO question, broadcast over the French television network on March 
17, 1966, in La politique étrangére, note 13 above, 47 at 48; translation in Ambassade 
de France, Service de Presse et d’Information, Speeches & Press Conferences No. 241, 
March 17, 1966. 

16 When Secretary of State Dulles visited Paris on July 5, 1958, he was told by 
General de Gaulle that France intended to become a nuclear Power; that any nuclear 
weapous located on French territory would have to be under exclusive French control 
and could be used in accordance with NATO plans, provided France had the same 
plans. The General added that the political functioning of NATO would bəs facili- 
tated by close co-operation at the summit between France, the United Kingdom, and 
the United States. U. S. State Dept. Summary of Events, prepared for the Sub- 
Committee on National Security and International Operations of the U. S. Senate, 
chaired by Senator Henry M. Jackson, 14 NATO Letter 28 (Oct., 1966). 

17 The official texts of General de Gaulle’s letters and aide-mémoires have not been 
released as yet. However, the letter to President Eisenhower is summarized in the 
U. 8. State Dept. Summary, referred to in the preceding note. Pleven, ‘‘France in 
the Atlantic Community,’’ 38 Foreign Affairs 19, at 22-23 (1959); Fontaine, note 11 
above, at 90-108. 

18 U. S. State Dept. Summary, 14 NATO Letter 28 (Oct., 1966). 
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in NATO had extended well beyond the Treaty area and suggested that 
this ‘‘habit of consultation’’ among NATO nations 


must be still further broadened but this cannot be forced. ... We 
cannot afford to adopt any system which would give to our other 
Allies, or other free world countries, the impression that basic de- 
cisions affecting their own vital interests are being made without 
their participation. 
He saw ‘‘very serious problems, both within and outside NATO, in any 
effort to amend the North Atlantie Treaty so as to extend its coverage 
beyond the areas presently covered.’’?® In the course of the tripartite 
discussions held in Washington in December, 1958, at the ambassadorial 
level, the French Ambassador confirmed that France had in mind joint 
strategic planning by tripartite combined staffs on a world-wide scale. 
The same month Secretary Dulles told General de Gaulle in Paris that 
the United States was ready for a program of consultations on problems 
around the world but would not go beyond an exchange of views: it was 
simply not possible to establish an organic directorate either over NATO 
or over the rest of the world. 

Three series of tripartite discussions on the Far Hast and Africa ensued 
on the ambassadorial level in 1959.29 The French and United States 
Presidents met twice in the fall of 1959, and again twice in the spring 
of 1960, and agreed that political consultations would continue regularly 
at their level as well as at lower levels. Eut in his letter to President 
Hisenhower of June 10, 1960, General de Gaulle repeated that this system 
of political consultations was not enough, and that co-operation ‘‘in the 
field of strategy” was also required. President Hisenhower’s reply of 
August 2, 1960, recalled that the offer of military talks on Africa the 
year before had remained unanswered and suggested, as an alternative 
to formal combined staff planning, talks arnong military representatives 
on all strategical questions in various parts of the world, mainly outside 
the NATO area. General de Gaulle did not respond to this offer but 
proposed instead a tripartite meeting at the summit, to work out a joint 
plan for organizing united action cn world problems and for reorganizing 
the Atlantic Alliance. President Eisenhower replied on August 31, 1960, 
that in order to prepare for such a meeting, the General should specify 
his views on NATO in a memorandum, as Le had promised twice before. 
To this request the General responded only in his Press Conference of 
September 5, 1960.22 When President Kennedy met with General de 


19 Ibid. at 29. The full text of President Hisenhower’s letter was not made public 
until 1966, 

20 In February, 1959, two series of discussions an the Far Eastern situation were 
held at the ambassadorial level but with the addition of general staff officers. Similar 
parleys on African problems took place in April, 1959, but when the United States 
and the United Kingdom indicated thei? willingness to continue these meetings with 
discussions among military experts, the French Government did not respond and 
this brought to an end this line of consultations. 

21 General de Gaulle simply restated his broad thoughts that ‘‘among the world 
powers of the West, there must be something organized’’ to assure agreed strategy 
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Gaulle in Paris on June 2, 1961, he suggested that military representatives 
of the three countries should study the strategie commitments of the 
three nations and prepare common positions wherever possible. General 
de Gaulle was reported to have agreed, but when the United States asked 
the French Government to appoint a military representative, no response 
was ever received.” This marked the end of the official and more or 
less specific discussions between France and the United States on this 
subject. 

The American view of the diplomatic record is that General de Gaulle 
did in fact propose a plan for a ‘‘directorate of three’’ over world policy 
which ‘‘had nothing to do with NATO’’;*3 but at the height of the 
NATO crisis in 1966, the French Foreign Minister branded this inter- 
pretation as the product of ‘‘malicious minds.” ‘‘In 1958,” said M. 
Couve de Murville, ‘‘France had [simply] proposed to her American and 
British allies a kind of regular cooperation to discuss affairs of the 
world.” ?4 Whatever may have been the nature of the tripartite arrange- 
ment sought by the French Government throughout this period (1958- 
1961), it obviously went far beyond the consultations that the United 
States considered acceptable.25 In fact, one may assume that General de 
Gaulle desired effective sharing with the United States in world-wide 
policy-making and strategy, be it within or outside the NATO forum. 
When he saw this objective denied, General de Gaulle evidently lost in- 
terest and refrained from submitting any concrete proposal for a reform 
of the Alliance. Nevertheless, he and French officials on all levels con- 
tinued to criticize the military structure of the Organization both pub- 


outside Europe. Major Addresses, Statements and Press Conferences of General 
Charles de Gaulle, May 19, 1958-Jan. 31, 1964, Ambassade de France, Service de 
Presse et d’Information 84, at 96 (Jan. 31, 1964). 

22 U. 8. Stats Dept. Summary of Events, note 18 above, at 28-29. 

23 Assistant Secretary of State Leddy in Hearings on The Crisis in NATC before 
the Subcommittee on Europe of the House Committee on Foreign Affairs, 89th Cong., 
2nd Sess., p. 19 (March, April, May, June, 1966); Under Secretary Ball in Hearings 
on U. S. Policy Toward Europe before the Sen. Committee on Foreign Relations, 89th 
Cong., 2nd Sess., pp. 316-319 (1966); Secretary Rusk’s interview with Pazis-Match 
on April 12, 1966, 54 Dept. of State Bulletin 695 (May 2, 1966), reprinted in France 
and NATO, Brief Prepared by Mr. L. Radoux, Rapporteur, Western European Union 
Assembly, Committee on Defence Questions and Armaments 59 (Paris, June, 1967). 
Aecording to Radoux, the passage ‘‘had nothing to do with NATO,’’ was rot pub- 
lished in the Paris-Match of April 16 but added in the later State Dept. version; 
Under Seeretary Ball’s interview with Le Monde on March 30, 1966, 54 Dept. of 
State Bulletin 613 (April 18, 1966). The U. S. view is confirmed by former NATO 
Secretary General Stikker in his Men of Responsibility, A Memoir 360 (1965). 

24 Interview of M. Couve de Murville, March 17, 1966, La politique étrangère, note 13 
above, at 51; extracts in 14 NATO Letter 26 (May, 1966). According to Pleven, 
note 17 above, at 22, the French proposal did not aim at a ‘‘directorate of three in 
NATO’’; according to Fontaine and Planchais, note 11 above, at 422-423, the dis- 
cussions were expected to lead to a solution of an ‘‘institutional type.’’ 

25. S. State Dept. Summary of Events, 14 NATO Letter 29 (Oct., 19661. There 
is a question whether in view of the radical differences of views on non-European 
problems such as Algeria, such ‘‘consultations’’ would have had much success. 


i 
1 
i 
! 
l 
t 


1 
t 
' 


584 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 


| 
liely and i in private, and to urge, in general terms, its revision with a view 
to substituting ‘cooperation’? for ‘‘integration,’’ only to be told by the 
other partners in the Alliance that more rather than less ‘‘integration’’ 
was required, which meant ‘‘strengthening everything that, from the 
French ‘viewpoint, seems to be... unacceptable.” 23 When finally in 
1966 thé French Government decided to act unilaterally, it explained its 
action by ‘‘the impossibility of amending, by mutual agreement and 
under satisfactory conditions, the provisions in force in the North Atlantic 
Treaty Organization.”’ ** 


2. THE FRENCH WITHDRAWAL FROM THE INTEGRATED COMMANDS 


In his conference of February 21, 1966, General de Gaulle unveiled 
the broad lines of the new French policy toward the Atlantic Alliance: 
While the North Atlantic Treaty remained valid and necessary in the 
eyes of ‘France, “the measures which were subsequently taken to apply 
at, no longer met the new situation”? in Europe. <A few days later, the 
French President sent handwritten personal messages to the four heads 
of state;and government of the principal NATO nations explaining the 
reasons for the impending unilateral decisions, which were then set forth 
in memoranda presented by the French Government to all the other four- 
teen NATO members on March 10 and 11, 1966. In the first place, 
France decided to terminate the assignment to NATO of its land and air 
forces stationed in Germany, although it was prepared to retain these 
forces in Germany ‘‘under the [Paris] conventions of October 23, 1954.” 
This decision 

l 


will! involve its simultaneous withdrawal from the two integrated 
commands to which these forces are attached, and in which it par- 
ticipates within the framework of NATO, that is to say, from the 


26M. Couve de Murville, in La politique étrangère, note 13 above, at 48. French 
aide-mémoire of March 10, 1966, 54 Dept. of State Bulletin 617 (April 18, 1966). 

27 French aide-mémoire of March 29, 1966, 54 Dept. of State Bulletin 702 (May 2, 
1966); 14 NATO Letter 24 (May, 1966). 

28 La politique étrangère, note 13 above, at 40-41; 14 NATO Letter 26 (April, 
1966). On the prerequisites for the termination of the North Atlantic Treaty, see 
note 180 below. 

29 The letters were addressed to President Joknson on March 7, 1966, and to 
Chancellor Erhard, President Saragat, and Prime Minister Wilson on March 9, 1966. 
For the text of the letter to President Johnson and his preliminary reply of the same 
date, see La politique étrangére, note 13 above, at 44-45; 14 NATO Letter 22 (May, 
1966). It is noteworthy that General de Gaulle’s letters to the four statesmen are 
not identical since their consent was adapted to meet the special concern of each 
addressee; For President Johnson’s second reply of March 23, 1966, see La politique 
étrangère, note 13 above, at 52; 14 NATO Letter 22 (May, 1966). 

30 It isi worth noting that these communications were sent not to the permanent 
representatives accredited to NATO but to the Ambassadors to France. Additional 
passages were included in the memoranda to Canada, the Federal Republic of Ger- 
many, and the United States. For the text see La politique étrangère, note 13 above, 
at 45-47; 54 Dept. of State Bulletin 617 (April 18, 1966); 14 NATO Letter 23 
(May, 1966). 
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Supreme Allied Command Europe and the Central Europe Com- 
mand and, hence, the transfer outside of French Territory of the 
headquarters of these two commands. 


France was ready to examine with its allies the various problems raised 
by the implementation of these measures. On the bilateral level, France 
informed the United States that the five Franco-United States bilateral 
agreements concerning American military installations and facilities on 
French territory ‘‘no longer correspond with present conditions,” ** and 
that France was ready ‘‘to study and, if possible, to settle with the Gov- 
ernment of the United States the practical problems resulting’’ from this 
decision.*? 

On March 18, 1966, the fourteen NATO nations published a joint 
declaration affirming the necessity to maintain in peacetime ‘‘an integrated 
and interdependent military organization’’ for which ‘‘[n]o system of 
bilateral arrangements can be a substitute.’’ 33 

In its second memorandum, sent to the fourteen other NATO members 
on March 29, 1966, the French Government set the dates for the imple- 
mentation of its decisions and offered to discuss the many problems, 
including the co-operation of French forces in wartime, on either multi- 
lateral or bilateral levels.’ 


81 The same sentence appears also in the note sent to Canada, which had air bases 
and other military installations in Eastern France. 

32 Agreement of Feb. 27, 1951, Regarding the Establishment of Air Depot at Déols- 
La Martinerie, T.I.A.8., No. 6130; Agreement of Oct. 4, 1952, Regarding Certain Air 
Bases and Facilities in Metropolitan France Placed at the Disposition of the United 
States Air Force, T.I.A.S., No. 6131; Agreement of Dec. 8, 1958, Concerning the 
System of Communications and Depcts of the U. 8. Army in Metropolitan France, 
T.LA.8., No. 6182; Agreement of June 30, 1953, Regarding the Construction, Opera- 
tion and Maintenance of a Pipeline, T.LA.S., No. 6133; Exchange of Notes of June 
17, 1958, Regarding Headquarters of the Deputy Commander, Allied Forces in Europe, 
T.LAS., No. 6134. See also 5 Int. Legal Materials 690-717 (July, 1966). 

The Franco-Canadian bilateral agreements, described in the French memorandum to 
Canada of Mareh 10, 1966, as dealing with ‘‘the construction and utilization of air- 
ports on French territory destined for the Royal Canadian Airforce,’’ have not been 
published thus far. Canada withdrew its forces from France (as did tha U. 8.) 
before the deadline of April 1, 1967, reportedly without negotiating any formal in- 
strument governing the withdrawal. An agreement was, however, concluded between 
Canada and France on the arrangements for the take-over of the air base at Lahr, 
Fed. Rep. of Germany, but this agreement also has not been published. For the 
Franco-German bilateral correspondence relating to the continued presence of the 
French troops in Germany see La politique étrangère, note 13 above, at 58, 88, 93, 110, 
112, 240-242; 5 Int. Legal Materials 680-684 (July, 1966), and 6 ibid. 41-44 (Jan. 
1967). See also text below at note 233 ff. 

a3 54 Dept. of State Bulletin 536 (April 4, 1966). On March 25, 1966, the United 
States sent to France a brief memorandum in reply to the French memorandum of 
March 10, 1966, requesting details and clarifications of the contemplated measures. 
Ibid. 617 (April 18, 1966). 

34 First, the assignment to the Allied command of French troops stationed in Ger- 
many was to terminate and the withdrawal of French personnel assigned to the 
integrated Allied commands was to be effective on July 1, 1966, except that the French 
participants in the courses at the NATO Defense College were to be withdrawn at 
the end of the study session, that is, on duly 23, 1966. Second, the denunciation 
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On April 12, 1966, the United States delivered a detailed reply to the 
second French memorandum.: Referring to Article 12 of the North 
Atlantic Treaty which provides 2 procedure for a review of the Treaty 
at the request of any party, and recalling the repeated invitations to 
France to submit proposals for a revision, the United States declared 
that it could not ‘‘understand the basis upon which the French Govern- 
ment has’ concluded, without consulting the other parties to the Treaty, 
that it is impossible to amend the NATO arrangements and that it must 
act unilaterally.’ Since the assignment of French troops in Germany 
to the NATO Command was based on the 1954 London Final Act and 
the implementing NATO Council Resolution, the United States con- 
sidered that the termination of such assignment entailed the suspension 
of the Franco-United States agreement on NATO nuclear weapons, stock- 
piled in Germany for utilization by the French forces. While indi- 
cating its| intention to remove the American facilities from France ‘‘as 
promptly ‘as possible,’’ the United States did not accept the deadlines and 
the unilateral termination of the bilateral agreements. It proposed in- 
stead that the provisions of consultation and termination specified in one 
of these dgreements be followed with respect to all, and it warned that 
the French Government’s actions ‘‘in withdrawing from, abrogating or 
repudiating existing agreements will entail financial problems and re- 
sponsibilities.” 

In its response of April 22, 1966, to the United States, the French 
Government affirmed its earlier decisions but proposed direct conversa- 
tion on the many bilateral problems.** 

It is perhaps not surprising, considering the position of the United 
States inthe Alliance, that the exchange with France, not unlike the 
1958-1961! discussions, took essentially the form of a Franco-American 
confrontation. While France insisted on employing bilateral channels 
and ignored the NATO Council, the other fourteen made a studied dis- 


by France of the Protocol of August 28, 1952, on the Status of International Military 
Headquarters (T.LA.S., No. 2978) was to be effective on March 31, 1967. The French 
Government} denounced the Protocol in its note of Merch 29, 1966, sent to the United 
States as the depositary; it was entitled to take this step according to par. 1 of Art. 
16 of the Protocol and par. 2 of Art. XIX of the Agreement between the Parties to 
the NATO Regarding the Status of Their Forces, signed at London on June 19, 1951 
(T.I.A.S., No. 2846). The text of the French note is reproduced in 5 Int. Legal 
Materials 440-441 (May, 1966). Third, the period of one year, ending April 1, 1967, 
should suffice for the removal from Freneh territory cf the headquarters of the Allied 
Commands, ' Fourth, United States and Canada should complete the evacuation of their 
various installations also by April 1, 1967. For the text of the second French aide- 
mémoire see La politique étrangére, note 13 above, at 56 (with additional paragraphs 
to the U. S., Canada, and the Fed. Rep. of Germany at 57-58); 54 Dept. of State 
Bulletin 702 (May 2, 1966); 14 NATO Letter 24-25 (May, 1966). 

85 54 Dept. of State Bulletin 699 (May 2, 1966); 14 NATO Letter 25 (May, 1966). 

se This agreement of Sept. 6, 1960, has never been published, but the U. S. note 
indicates that the agreement ‘‘ would, by its own terms, cease to have application.’’ 

37 For the text of the third French aide-mémoire, see La politique étrangère, note 
13 above, at 80; 5 Int. Legal Materials 680 (July, 1966). 
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play of unity. However, throughout the confrontation, both sides mani- 
fested a marked desire to avoid acrimony with a view to cushioning the 
shock to the subsystem. 


Ill. Tae Frence Case Acainst NATO: LEGAL AND POLITICAL 
CONSEQUENCES OF ‘‘INTEGRATION”’ 


France refused to be drawn into a debate ən the compatibility of its 
unilateral decisions with its obligations under international law: ‘‘L’affaire 
est essentiellement politique,” declared the Foreign Minister before the 
National Assembly.** The arguments that the French Government ad- 
vanced in support of these decisions were based on policy and strategy. 


1. RISK OF ENTANGLEMENT IN ‘‘UNWANTED’’ WAR 


The French Government maintained that because of the participation 
of France in the American-dominated NATO ‘‘military system’’ with 
installations on French territory, France had run the risk of being drawn 
into a war which it did not want.” This argument raises the question 
to what extent the legal commitments and military-political consequences 
of integration, and for that matter the commitments from the adherence 
to the North Atlantic Treaty itself, did in fact increase such a risk for 
France. 


a. The origin of NATO integration 


The North Atlantic Treaty of 1949 *° consists of 14 brief articles and, 
except for the provisions designed to ensure compatibility with the United 
Nations Charter,“ it does not appear to differ greatly from a traditional 


38 Journal Officiel, Débats de l’Assemblée Nationale, April 15, 1966, p. 691; La 
politique étrangére, note 13 above, at 70. 

89 General de Gaulle said in his Press Conference on Feb. 21, 1966: ‘‘[C]onflicts 
in which America is engaged in other parts of the world—the day before yesterday 
in Korea, yesterday in Cuba, today in Vietnam—by virtue of the famous escalation 
principle, risk assuming dimensions which could lead to a general conflagration. In 
that event, Europe, whose strategy within NATO is ihat of America would be auto- 
matically drawn into the struggle she had not sought. And this would be true for 
France, if the inclusion in the military system unjier American command of her 
territory, her communications, certain of her forces, many of her bases, and some of 
her ports, were to be further prolonged.’’ La politique étrangère, note 13 above, 38 
at 41. See also Statement by Premier Pompidou, April 13, 1966, La politique 
étrangére, note 13 above, at 63, 65, and address by M. Couve de Murville of April 14, 
1966, ibid. at 66, 68-69. The Atlantic Alliance, Basie Issues, A Study Submitted by 
the Subcommittee on National Security and International Operations (Pursuant to 
S. Res. 181, 89th Cong.) to the Sen. Committee on Government Operations, 89th Cong., 
2nd Sess., p. 8 (1966). In World War II Free French units were placed under Allied 
Commands and in at least one instance General de Gaulle directed a French officer 
to disregard an order of his Allied superior. General de Gaulle’s experience in World 
War II may have been a factor in turning against a commitment to place French 
troops under ‘‘foreign’’ command even in wartime. 

40 T.LA.S., No. 1964, 34 U.N. Treaty Series 243; 43 A.J.LL. Supp. 159 (1949). 

41 Preamble, Arts. 1, 5, 7. 
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military alliance. However, the basis for an institutional evolution lay 
in Article 9, which established a Council ‘‘to consider matters concerning 
the implementation of this Treaty . . . so organized as to be able to meet 
promptly ‘at any time,’’ *? and which was to ‘‘set up such subsidiary bodies 
as may be necessary; in particular it shall establish immediately a defense 
committee which shall recommend measures for the implementation of 
Articles 3:and 5.4 This rudimentary provision supplied the foundation 
for an elaborate network of measures resulting in the North Atlantic 
Treaty ‘Organization’? (NAT). 

All member states without exception * supported this evolution. At 
first, when the Treaty was signed ‘‘it was thought that a mere political 
commitment [by the United States] would be enough’’; but when the attack 
in Korea ‘threw a chill through Hurope’’* the member states accepted 
the revolutionary idea of a peacetime international military command 
based on the concept of ‘‘integzation.’’“* If there was to be a defense in 
Europe, it had to be as far tc the East as possible. In order to ensure 
this ‘forward strategy” in Enrope, the North Atlantic Council decided 
in September, 1950, to increase the military strength of the Alliance and 
to ‘‘ereate an integrated force under the centralized command, adequate 
to deter aggression and to ersure the defense of Western Europe.’’ * 
Meeting again in Brussels on December 18, 1950, less than six months 


42 The latter part of this provision was obviously inspired by Art. 28(1) of the 
U.N. Charter regarding the Security Council. 

43 Art. 3 reads: ‘*In order more effectively to ackieve the objectives of this Treaty, 
the Parties, separately and jointly, by means of continuous and effective self-help and 
mutual aid, ‘will maintain and develcp their individual and collective capacity to resist 
armed attack.’’ Art. 5 which convains the basie obligation to take action in the 
event of ani armed attack on one o= the Parties, is set forth in the text at note 82 
below. | 

44 Former! Secretary of State Dean Acheson recalled in his testimony on April 27, 
1966, that since the beginning of fhe Atlantic Alliance, and more especially during 
the London meeting in May, 1950, France took the lead in proposing a tighter integra- 
tion in every field, and this ‘‘went a good deal further than tha NATO setup later 
went.’? Hearings on the Atlantic Alliance before the Subcommittee on National 
Security and International Operatioas of the Sen. Committee on Government Opera- 
tions, 89th Ĉong., 2d Sess, Pt. 1, p. 10 (April 27, 1966). On the evolution in NATO 
generally, see more recently Kertesz, The Quest for Peace through Diplomacy 132-135 
(1967); Fox & Fox, note 11 above, at 13-25. 

45 Hearings on the Atlantic Alliance, op. cit. The American political commitment 
apparently did not suffice to restore the necessary confidence in Europe’s security and 
induce businessmen to repatriate their funds from abroad to Europe. 

46 The member states recalled the disastrous experience in World War I, when it 
had taken four years to create a combined command under Marshall Foch, as well 
as the ‘‘tragically inadequate’? liaison between the general staffs in 1939-1940. 
Under Secretary Ball’s interview with Le Monde on March 30, 1966, note 23 above, 
at 614. 

47 The meeting of the Council was held in New York on Sept. 15, 1950. NATO— 
Facts About the North Atlantic Treaty Organization 22 (NATO Information Service, 
Paris, 1965). ‘Forward strategy’? required resisting any aggression as far to the 
East as possible, in order to ensure the defense of all the European countries of the 
Alliance. There were at the time soma 14 Allied divisions on the Continent as 
against some 210 Soviet divisions. 
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after the United Nations Security Council had asked the United States 
to supply a Commander for the joint action in Korea,* the North Atlantic 
Council decided that the NATO integrated foree should be placed under 
the command of an American officer and requested President Truman to 
designate General Hisenhowever to serve in this post.4° On April 2, 1951, 
General Eisenhower, the Supreme Allied Commander Europe (SACEUR), 
activated both the Allied Command Europe (ACE) and the Supreme 
Headquarters Allied Powers Europe (SHAPE), to be followed in early 
1952 by the formation of the Atlantic Command under a Supreme Com- 
mander Atlantic (SACLANT), and the Channel Command under the 
Channel Committee." At the same time, on the civilian side of the 
Organization, the Council was transformed into a permanent body with 
headquarters in Paris: Permanent representatives, heading national dele- 
gations of experts and advisers, would sit when the Ministers were not 
present, and a Secretary General, supported by an International Staff/ 
Secretariat, would act as the Council chairman." In addition, a series of 
international agreements was concluded on the legal status of NATO 
forces,®? military headquarters," national representatives and international 
staff.°4 

After the defeat of the plan for a European Defense Community in 
1954, the Federal Republic of Germany became a party to the North 
Atlantic Treaty, and a new scheme had to be devised to make its new 
army acceptable, particularly to France. As the next step toward military 
integration, the Council ‘‘agreed,’’ pursuant to the Final Act adopted at 
the London Conference in October, 1954, that 


al] forces of member nations stationed in the area of the Allied Com- 
mand Europe shall be placed under the authority of the Supreme 
Allied Commander Europe or other appropriate NATO Command 
and under the direction of the NATO military authorities with the 
exception of those forces intended for the defense of overseas terri- 


48 Security Council Res. 8/1588, of July 7, 1950, Resolutions and Decisions of the 
Security Council, 1950, U.N. Security Council, 5th year, Official Records, No. 84 (1950), 
p. 5. 

49 Facts About NATO, note 47 above, at 23. 

50 Ibid. at 27, 189. NATO strategy for the defense of North America is prepared 
by the Canada-United States Regional Planning Group. Kertesz, The Quest for Peace 
through Diplomacy 133 (1967). 

51 Ibid, at 26. See also Jordan, The NATO International Staff/Secretariat 1952- 
1957 (London, 1967). 

52 Agreement between the Parties to the North Atlantic Treaty Regarding the 
Status of Their Forces, signed in London on June 19, 1951, T.L.AS., No. 2846, 199 
U.N. Treaty Series 67. 

58 Protocol on the Status of International Military Headquarters Set Up Pursuant 
to the North Atlantic Treaty, signed in Paris on Aug. 28, 1952, T.LA.S., No. 2978, 
200 U.N. Treaty Series 340. France denounced this Protocol. See note 34 above. 

54 Agreement on the Status of the North Atlantic Treaty Organization, National 
Representatives and International Staff, signed at Ottawa on Sept. 20, 1951, T.IAS., 
No. 2992, 200 U.N. Treaty Series 3. For a legislative history of the three ‘‘status’’ 
agreements, see International Law Studies 1961, NATO Agreements on Status: 
Travaux Préparatoires (Snee ed., Naval War College, 1966). 
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tories and other forces which the North Atlantic Treaty Organization 

has recognized or will recognize as suitable to remain under national 

command.** 
While affirming that ‘‘integration of forces at Army Group and Tactical 
Air Force level shall be maintained,’’ the Council ‘‘decided’’ further 
that ‘‘wherever military efficiency permits, in light of the size, location 
and logistic support of forces, integration at lower levels, both in the 
land and air forces, shall be achieved to the maximum extent possible.’’ 58 
In December, 1955, the Council approved recommendations for a further 
integration of air defense activities," and the Heads of Government, 
meeting in Paris in December, 1957, reiterated their desire, in view of 
“the rapidly growing interdependence of the nations of the free world,” 
to obtain a ‘‘[b]etter use of the resources of the Alliance and greater 
efficiency’ for its forces . . . through as high a degree of standardisation 
and integration as possible in all fields, particularly in certain aspects of 
air and naval defence, of logistic support and of the composition and 
equipment of forces.’’ 58 

The concepts of ‘‘integration’’ and, more specifically, ‘integrated com- 

mands” have become significant operative principles in the process of 
transforming the declaratory policy resolutions of the North Atlantic 
Council into reality and have acquired gradually a more or less specific 
content that requires some elucidation. 


b. The'realities of “integration” 


“Integration” in NATO does not signify pooling of men and services 
as contemplated in the ill-fated scheme for a multilateral nuclear force 
under NATO (MLE). ‘‘In the sense of mixed manning, NATO has 
no integrated forces.” In this respect the notion of integration is more 
limited and is characterized by four components. 


55 Par. 4, Resolution to Implement Sec. IV of the Final Act of the London Confer- 
ence. Facts about NATO, note 47 above, at 266-267. It should be noted that ‘‘the 
area of the Allied Command Europe’? did not include the British Isles, but the resolu- 
tion did inelude not only the forces of the Continental member states but also the 
British, Canadian and U. S. forces on the Continent and French troops in Germany. 
Par. 7(¢) provided that forces under SACEUR and within the area of Allied Command 
Europe “shall not be re-deployed or used operationally within that area without the 
consent?’ of SACEUR, subject to political guidance by the Council. On the European 
Defense Community, see Aron and Lerner (eds.), France Defeats EDC (1957). 

56 Pars. 8(a) and (c), ibid. at 267. 57 Ibid. at 30. 

58 Declaration and Communique issued at the Ministerial Meeting of the North 
Atlantic Council, Paris Dec. 16-19, 1957, IT. Communique, par. 22. Ibid. 291, at 294. 
Further progress in air defense was made in 1960 when an agreement was reached 
on the integration of air defense for the Allied Command Europe and the establish- 
ment of a common reporting and control system. Ibid. at 102. 

59 Osgood, The Case for the MLF: A Critical Evaluation (The Washington Center 
for Foreign Policy Research, 1964); Fox & Fox, note 11 above, at 7, 96, 99, 109, 
130-134, 138-142 and passim. 

60 Kertesz, ‘*NATO’s Disarray and Europe’s Future,’’ 28 Review of Polities 8, 4-6, 
particularly 5, note 2 (1966); and Kertesz, The Quest for Peace Through Diplomacy 
133 (1967). 
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First, the only ‘‘mixed manned’’ organizations are the headquarters 
of the NATO Commands (European, Atlantic and Channel Commands 
and the subordinate commands down to the Army Group and Tactical Air 
Force levels) © which are staffed internationally by military personnel 
from all or some member states.** In peacetime, this integrated com- 
mand structure for all practical purposes commands nothing, and its 
principal réle is to be ready to assume operational command of NATO 
forces in time of emergency. 

Second, in peacetime the ‘‘integrated’’? Commands prepare ‘‘integrated’’ 
defense plans in accordance with the strategic policy agreed upon by the 
Council. These plans are co-ordinated by the International Military 
Staff at the Council headquarters “+ under the direction of the Military 
Committee composed of the national Chiefs-of-Staff (or their representa- 
tives) and subject to the ultimate control by the Council. The practica- 
bility and efficiency of these plans are tested in joint and combined exer- 
cises conducted by the integrated Commands, which also have control 
over ‘‘the higher training” of the NATO forces. 

Third, the NATO Commands propose to the Council the construction 
of, and plan the operational use of, a jointly financed ‘‘common infra- 
structure,” that is, fixed installations designated for common use or of 
common NATO interest, which the Commands consider necessary for the 
deployment and operation of armed forces, such as airfields, headquarters, 
telecommunications installations, fuel pipelines and storage facilities, radar 
systems, port installations, and missile sites.** 


61 At present there are under SACHUR three major subordinate Commands (Allied 
Forces Northern Region, Allied Forces Central Region, Allied Forces Southern Re- 
gion), and under them (although not uniformly) the Army Groups and the Allied 
Tactical Air Forces. ‘‘Integrated air defense’’ does not connote a mixed-manned 
force; each of its operational components is made up of organizations which are all 
of one nationality, and only the Command is ‘‘integrated,’’ since it is exercised 
through headquarters in the alliance chain of command which are internationally 
staffed. Kertesz, The Quest for Peace Through Diplomacy 132 (1967). Facts About 
NATO, note 47 above, at 57-63, and supplementary information. 

62 The military personnel (selected on the basis of a nationality key reflecting the 
contributions of the individual members) remains in the respective national armed 
forces and retains its pay from that source. The international secretariat is also 
composed in large measure of national officials on leave from their jobs but these 
‘‘international civil servants’? receive their salaries from NATO funds, with the 
exception of U. S. and Canadian officials, who are paid directly by their respective 
governments. See generally Jaenicke, ‘‘Nordantlantikpakt-Organisation,’’ in 2 Strupp- 
Schlochauer, Wörterbuch des Vélkerrechts 620, at 623-624 (1961). 

63 Hearings on The Crisis in NATO, note 23 above, at 43; Secretary Rusk's inter- 
view with Paris-Match, April 12, 1966, note 23 above, 54 Dept. of State Bulletin at 
694, 698 (1966). 

64 Before the withdrawal of France the task was performed by the Standing Group 
(France, U.K., U. S.) in Washington, D. C. See text below at note 203. 

65 Facts About NATO, note 47 above, at 94-95, 105-110. See also par. 13, Resolu- 
tion of the North Atlantic Council to implement Sec. IV of the Final Act of the 
London Conference. Ibid. at 266-268 (1965). 

66 These installations are financed collectively by NATO member countries under 
the terms of various cost-sharing formulas developed by the Council and ‘‘agreed by 
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Fourth, member states make available units of their military forces to 
NATO. ; This is perhaps the most important and also the most complex 
constitutive element of ‘‘integration” in NATO. The Treaty, it will 
be recalled, does not require the parties to provide any specific type or 
number of forces in case of an armed attack. In order to remedy this 
deficiency and give substance to Article 3, the Council has evolved, since 
1950, a procedure of ‘‘Annual Review’’ of defense requirements of the 
Organization, in the course of which each member files a declaration, 
specifying the forces which it is ready to ‘‘commit’’ to the NATO inte- 
grated commands for that year. This novel arrangement of advance 
commitments is designed to enable the peacetime integrated command 
structure to act rapidly and effectively in case of an emergency alert or 
outbreak! of hostilities. However, the system is complicated because there 
exists not a single kind of commitment, but an entire spectrum of commit- 
ments or promises, which vary according to the degree of willingness of 
a member state to tie down its forces, the nature of the promised unit 
and the NATO Command concerned. In fact, four categories of forces 
of NATO members may be identified : ° 


(1) Forces ‘‘assigned’’ to, and placed under the operational control 
of a' NATO Command. Thus far, only certain air defense units (but 
no ground forces whatsoever) have been placed under direct com- 
mand of SACEUR for obvicus security reasons, subject, however, to 
certain restraints. Most recently, commitments made with respect 
to the first multinational naval foree would likewise appear to fall 
into this category. 

(2) Forces ‘‘assigned’’ to NATO. These forces would come under 
the operational command of SACEUR only at the time of an emer- 
gency, under conditions agreed by each member state. In peacetime, 
these troops are located within Allied Command Europe in the gen- 
eral area of their deployment contemplated by the integrated defense 
plans.” 

- (3) Forces “earmarked” for assignment to NATO. These are 
forces which member states have agreed to ‘‘assign’’ to the operational 
command of a NATO commander at some future date, which may 
or may not be located within the general area of planned deploy- 


all’? Ibid. at 135-143. They are built and administered by the member states on 
whose territory they are located. The total expenditure of the common infrastructure 
slices’? authorized by the Council through 1969 has been estimated at $4 billion. 
See generally Kertesz, The Quest for Peace Through Diplomacy 149 (1967). 

67 See explanation in Hearings on The Crisis in NATO, note 23 above, pp. 43-52; 
Facts About NATO, note 47 above, at 93-94; Lord Ismay, NATO—The First Five 
Years 1949-1954, pp. 70-78 (1954); Beaufre, L’O.T.A.N, et Europe 59-72 (1966). 

68 On the Standing Naval Force under SACLANT see text below at note 212. 

69 The U. S. forces stationed in Germany have been so ‘‘assigned.’? Only SACEUR 
has ‘‘assigned’’ forces. SACHUR is responsible, in peacetime, for certain aspects 
of the training of these forces but they remain under national command in peacetime 
and under; national control both in peace and war for purposes of administration, 
discipline and logistic support. Facts About NATO, note 47 above, at 93; Hearings 
on The Crisis in NATO (1966), note 23 above, pp. 43-45. 

70 Facts ‘About NATO, note 47 above, at 94 (1965). 
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ment. Both SACLANT and the Channel Command must rely on 
this type of commitment. Except for the new multinational naval 
force, they have not had forces permanently assigned to them, but 
“earmarked” national units are periodically placed at their disposal 
for combined maneuvers.” 

(4) Forces remaining entirely under national command and con- 
trol. At the other extreme of the spectrum, these are the land, sea 
and air forces (not ‘‘assigned’’ or ‘‘earmarked’’ for a NATO com- 
mand) which ‘‘might’’ be made available if and when the time comes. 
They include the strategic nuclear forces of the United States.” 

This analysis suggests that in mora than one sense the concept of 
integration, although a cornerstone of the Organization, is of a limited 
scope only.” In the first place, the integrated command structure in 
principle does not extend, as we shall see, to strategic nuclear weapons, 
and, subject to the NATO functions of co-ordination and standardization, 
the member states retain the basic responsibility for determining the 
conditions of military service, organization and training of armed forces, 
arms production, logistics, formulation of the law of war and, in fact, 
for force levels as well.” Second, by subsequent practice, sanctioned by 
the Council, the peremptory provision on placing forces under SACEUR 
in the 1954 Resolution "° has been loosened, so that each member has in 
fact a considerable degree of discretion to determine, in peacetime, what 
forces it is prepared to assign or earmark to the NATO Commands, and 
even after having made such a limited commitment, it is nevertheless 
free to withdraw it at any time, provided that it enters into prior con- 
sultations with the Council. Not even in time of war or declared emer- 
gency would the integrated command assume the authority over a mem- 
ber’s armed forces without its concurrence: SACEUR would acquire 
operational control over the forces ‘‘assigned’’ to him only after the 
member states concerned have turned over their units to him, and each 

71 Three divisions of the U. S. Army and two divisions/wing teams of the U. 8. 
Marine Corps stationed in the United States cre ‘‘earmarsed’’ in this manner. 

72 Facts About NATO, note 47 above, at 92-93. Lord Ismay explains the reason 
for this arrangement as follows: ‘‘The Atlantic Maritime Powers of NATO naturally 
maintain naval forces and maritime air forees to protect their national interests in 
those waters in time of peace. To have created a separate NATO naval foree for the 
specific purpose of guarding Atlantic ocean life-lines in time of war would be im- 
possibly expensive. It was therefore decidec by the countries with interests in the 
Atlantic that the naval forees which they maintain there in time of peace for their 
own national purposes should be dedicated in time of war to the common cause of 
protecting the life-lines across the Atlantic Geean.’’?’ Ismay, NATO—The First Five 
Years 1949-1954, at 77 (1954). The original concept of ‘‘assigned’’ forces has been 
eroded and in practice the distinction between ‘‘assigned’’ and ‘‘earmarked’’ forces 
has become tenuous. 

73 Facts About NATO, note 47 above, at 94. See generally Beaufre, L’O.T.A.N. 
et l'Europe 59 ff. and passim (1966). 

t4 Bee Birrenbach, ‘‘Huropean Integration and Atlantic Partuership,’’ in Cerny 
and Briefs (eds.), NATO in Quest of Cohesion 271, at 273-278 (1965). 

15 M. M. Ball, NATO and the European Uxion Movement 80 (1959); Menzel, ‘‘Na- 
tionale und internationale Strukturformen der NATO,’’ 18 Europa Archiv 596-601 
(1963); Hearings on The Crisis in NATO, rote 23 above, p. 45. 

76 Note 55 above. 
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state again makes its own determinations to this effect.7? If the armed 
units in question are not ‘‘assigned’’ but only ‘‘earmarked’’ for NATO 
assignment, it will again be for each member state to decide whether its 
forces will be turned over to the respective command, or whether it will 
only co-operate with the command, or even withhold any co-operation. 
As for the forces that remain under national command, each state is of 
course free to choose the kind of co-operation acceptable to it.7® 

It is impossible to identify in this complex ‘‘integration’’ machinery 
any ironclad commitment that would draw a member state into a war 
against its will, and Secretary of State Rusk may have had this in mind 
when he said, in response to the French argument, that ‘‘[w]hat might 
involve France in a war would be her continued allegiance to the North 
Atlantic Treaty,” but not the participation of France in the integrated 
command structure.” However, if one accepts the French premise—that 


77 Assistant Secretary of Defense McNaughton in Hearings on The Crisis in NATO, 
note 23 above, p. 44. The long-standing practice sanctioned by the Council allows 
withdrawal, subject to prior notification to SACHUR and the Council if time permits, 
and upen simultaneous notification in ease of emergency; it also allows a member 
state to modify its commitment on a more routine basis outside the Annual Review. 
According to Beaufre, only the Federal Republic of Germany has agreed to an 
automatic assumpticn of SACEUR command authority in case of a declared emer- 
gency. Beaufre, note 67 above, at 68. France reportedly complied with the notifica- 
tion requirement when it removed its troops from Europe to Algiers, and apparently 
it was not held as legally bound to re-assign these troops to SACEUR upon their 
repatriation from Algiers in 1962. Bowett, The Law of International Institutions 154- 
155 (1963). But see Menzel, note 75 above, at 593, 598 (1963); Mahnke, Das 
Problem der Einheit der Vélkerrechtsgemeinschaft und die Organisation der inter- 
nationalen Sicherheit 144, Schriften zum Offentlichen Recht, Vol. 26 (1965). See 
also Jaenicke, note 62 above, at 623. Secretary Dulles said at the London Conference 
on Sept. 29, 1954: ‘‘[U]nder our constitutional system the President of the United 
States is Commander in Chief of the Armed Forces... and, as such, has the right 
to determine their disposition. That is a right which cannot be impaired by action 
of the Congress. ... Therefore it is not constitutionally possible for the United 
States by treaty (sie/), by law, or in any other way to make a legally binding, fixed 
commitment to maintain any predetermined quota of armed forces in any particular 
part of the world for any particular time.’’ London and Paris Agreements, Sept.- 
Oct., 1954 (Dept. of State Pub. 5659) at 21 (Nov., 1954). (This argument, although 
helpful politically at the time, is not an accurate statement of constitutional law of 
the United States.) On the other hand, the United Kingdom undertook a treaty 
obligation to continue to maintain on the mainland of Europe four divisions and a 
Tactical Air Force and not to withdraw these forces against the wishes of the ma- 
jority of the parties to the Western European Union Treaty who should take their 
decisions in the knowledge of SACEUR’s view, subject only to an acute overseas 
emergency and to a review of the fnancial conditions by the Norta Atlantie Council 
in the event of ‘‘too great a strain’’ on its external finances, Protocol No. II on 
Forces of Western European Union, Art. 6. Ibid. at 44. 

78 SACEUR possesses ‘‘permanently delegated authority,’’ in case of an imminent 
massive attack, to provide for immediate air defense measures. Beaufre, note 67 
above, at 69. 

79 Secretary Rusk’s interview with Paris-Match, note 23 above, at 698; see also 
Under Secretary Ball’s interview with Le Monde, note 23 above, at 615-616. Cahen- 
Salvador, ‘‘Problémes juridiques de OTAN,’ 1955 Politique étrangère 689, at 698, 
finds no ‘direct limitation of sovereignty’’; similarly Delbez, ‘‘La France, POTAN 
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Europe risks becoming involved in an escalated conflict arising from 
‘unilateral’? American activities outside Europe—it is difficult to argue 
that the integration, and particularly the presence of American forces and 
NATO installations and Command headquarters on French territory, 
would not increase this risk at least in some measure beyond the risk 
inherent in the mere continued French adherence to the Treaty.®° More- 
over, this French argument suggests a related, although not directly 
relevant, question as to the scope of the commitments stemming not from 
the ‘‘integration’’ scheme, but frora the basic treaty undertaking to take 
action in case of war, or more accurately, in case of an ‘‘armed attack.’’ 81 


c. The scope of obligation to act in case of an ‘‘armed attack” 


The crucial Article 5 of the North Atlantic Treaty is drawn in terms 
that leave a great deal of discretion to each party: 


The Parties agree that an armed attack against one or more of 
them in Europe or North America shall be considered an attack 
against them all; and consequently they agree that, if such an armed 
attack occurs, each of them, in exercise of the right of individual or 
collective self-defense recognized by Article 51 of the Charter of the 
United Nations, will assist the Party or Parties so attacked by taking 
forthwith, individually and in concert with the other Parties, such 
action as it deems necessary, including the use of armed force, to 
restore and maintain the security of the North Atlantic area... 2 


At the time the Treaty was in the process of negotiation and ratification, 
the Western European nations felt exposed to an imminent Comraunist 
threat and thus tended to see in this provision an automatic and unquali- 
fied commitment of the United States to defend Western Europe by mili- 
tary action in case of an armed attack. However, in the course of the 
Congressional hearings on the Treaty, in which Article 5 was the subject 


et le droit des gens,’’ 55 Rev. pol. des idées et des institutions 239, at 245-246 (May 
1966). 

80 It is argued on the French side that most of the NATO infrastructure, inzluding 
its ‘‘nerve centers,’’ were located in France, and would thus be an obvious military 
target in case of war, regardless of the position of France. Moreover, the very 
presence of foreign, mainly U. 8. forces, imposed practical restrictions on French 
territorial sovereignty, particularly in view of the ‘‘quasi-monopoly’’ of the American 
officers in the NATO Commands. Finally, unlike the situation in the United Kingdom, 
U. S. bases in France were not placed under a French commander and this caused 
some bitterness; Pleven, note 17 above, at 27-29; Beaufre, L’OTAN et l’Europe 32 
(1966); Lombard in Gazette de Lausanne, Feb. 23, 1966, p. 1. 

81 The argument that the treaty undertaking itself might involve France in an un- 
wanted war was of course not directly relevant to the decision to withdraw from 
the integrated command structure unless such decision was viewed as a prelude to 
France’s withdrawal from the North Atlantic Treaty itself. 

82 Emphasis added. Compare this provision with Art. 4 of the Brussels Treaty, 
now Art. 5 of the Western European Union Treaty. 19 U.N. Treaty Series 51, as 
amended by a Protocol of Oct. 23, 1954, 211 ibid. 342; 43 AJ.I.L. Supp. 61 (1949), 
49 ibid. 180 (1955). For the text of this article ses note 222 below. 

83 Hearings on the North Atlantic Treaty, Sen. Committee on Foreign Relations, 
Pt. I, Administration Witnesses, 81st Cong., Ist Sess., pp. 278-279 (May 2-3, 1949). 
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of extended discussions,®* the spokesmen for the Administration made it 
clear that an attack upon London, Paris, or Copenhagen would not be 
‘‘the same thing as if an enemy had attacked the United States,’’ 3 and 
that it would not consider itself automatically at war, if one of the other 
parties became the victim of an armed attack or of internal subversion. 
According to the United States interpretation of Article 5 (which has 
been generally accepted, since the American commitment was the over- 
viding reason for the Treaty).®* each member is obligated in the event 
of an armed attack to take at once, individually or collectively, such 
action, including the use of armed force, as in its judgment is necessary ; 
a member’s contribution, therefore, may or may not include the use of 
armed force, depending upon the circumstances and the magnitude of the 
attack." ‘‘The obligation upon each party is to use its honest judgment 
as to the action it deems necessary to restore and maintain the security 
of the North Atlantic area and eccordingly to take such action as it deems 
necessary,” 8 but each party retains the right both to determine whether 
an armed attack has in fact occurred (that is, to define the ‘‘casus belli’’) 
and to choose the type of assistance it views as indispensable. Thus, 
theoretically at any rate, these decisions concerning peace and war remain 
within the competence cf national authorities, to be taken in accordance 
with the national constitutions—a matter of particular concern to the 
United States, since the Congress was not willing to yield its power to 
declare war.** From a legal viewpoint, therefore, the undertaking in 
Article 5 which, it should be kept in mind, could come into play in case 
of an armed attack “in Europe or North America”? only, cannot be 


84 Ibid. at 11, 20-21, 25, 58-59, 78-79, Pt. II, p. 347 (May, 1949). See also Secre- 
tary Acheson’s letter transmitting the Treaty, reproduced in Documents Relating to 
the North Atlantic Treaty 6, at 10-11 (U. S. Govt. Printing Office, Washington, D. C., 
1949). 

85 Under Secretary of State Lovett in Hearings on Norta Atlantic Treaty, note 83 
above, pp. 276-277. Would the Czechoslovak-type Communist coup suffice to bring 
about American intervention? Ibid. pp. 25, 310; North Atlantic Treaty, Report of 
Sen. Committee on Foreign Relations, Exec. Rep. No. 8, 81st Cong., Ist Sess., p. 14 
(June 6, 1949). 

s6 Report of the Foreign Relations Committees of the French National Assembly 
(at 18 and 43) and cf the Council of the Republie (at 40 ff.) and reports of corre- 
sponding Belgian and Italian bodies cited in Hagemann, ‘‘Der Atlantikpakt und die 
Satzung der Vereinigten Nationen,’’ 1950 Archiv des Vélkerrachts 385 at 387. 

87 Facts About NATO, note 47 above, p. 17. Beckett, The North Atlantic Treaty, 
the Brussels Treaty and the Charter of the United Nations 29 (1950). 

88 Letter of transmittal of Secretary of State Acheson in Decuments, note 84 above, 
at 10, emphasis added. See also Seeretary Acheson’s testimony in Hearings on the 
North Atlantic Treaty, note 83 above, pp. 78-79; Rep. of Sen. Committee on Foreign 
Relations, note 85 above, p. 14. 

s9‘‘Tt is up to those who control the constitutional procedure to reach their own 
judgmeni,’’? said Secretary Acheson in Senate Hearings on North Atlantic Treaty 
1949, note 83 above, p. 80. See also Art. 59a of the Basic Law of the Federal Re- 
public of Germany according to which the determination of the ‘‘case for defense’? 
(Verteidigungsfall) is made by the Bundestag, and if if cannot function, by the 
President with the Chancellor. 
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viewed as exposing a member to a danger of being drawn into a war 
automatically and against its will. 


2. THE CHANGING IMPACT OF NUCLEAR WEAPONS 
a. The ‘‘exclusion’’ of nuclear weapons from NATO 


France contended that NATO had become obsolete in that it has re- 
mained prepared to wage a war of the pre-nuclear type but has not ac- 
quired the capability to meet the exigencies of a future war which would 
be fought with nuclear weapons. ‘‘The integrated command authority 
excludes particularly that which is the basis for defense at the present 
time, that is the nuclear weapon.’’® As a matter of fact, neither the 
United States Strategic Air Command, which represents the bulk of the 
Western nuclear deterrent, nor, of course, the French ‘‘force de dissuasion”? 
has been part of the integrated command structure, but NATO does have 
at its disposal a substantial nuclear arsenal. However, the nuclear war- 
heads of the seven thousand tactical weapons, made available by the United 
States to the NATO forces on the continent and in the United Kingdom, 
remain under the ‘‘double key’’ system which is based on bilateral agree- 
ments and assures ultimate American control. They do not cover all the 
targets essential to the defense of Europe. Similarly, although the 
British V-Bomb Command and several submarines equipped with Polaris 
missiles have been ‘‘pretargeted’’ according to the wishes of SACEUR, 
the United Kingdom and the United States Governments have retained 
the authority over these units. No nuclear weapons may be released 
without a special determination by the President of the United States 
or the Prime Minister of the United Kingdom respectively.** General 


90In view of the geographic position of France, one may ask whether in reality 
France could remain neutral in a war waged in Western and Central Europe. On 
the relationship between the national decisions of member states that a ‘‘casus belli’? 
exists under Art. 5, and the unanimity rule in the Council, see text at note 123 below. 

91 Interview of M. Couve de Murville over the French TV network, March 17, 1966, 
La politique étrangére, note 13 above, at 48. 

92 See also Interview of French Foreign Minister Couve de Murville on the NATO 
Question, Station Europe 1, April 6, 1966, in Hearings on U. S. Policy Towards 
Europe, note 23 above, pp. 429-434. The North Atlantic Council’s strategic reappraisal 
in 1956 was already based on the assumption that a large variety of nuclear weapons 
would gradually be introduced into NATO forces and those of the Soviet bioc. In 
1957 the Heads of Government decided that it was necessary to establish stocks of 
nuclear warheads readily available for the defense of the Alliance and furthermore, 
in view of Soviet policies in the field of nuclear weapons, that intermediate range 
ballistic missiles should be put at the disposal of SACHUR. This decision led, first, 
to the stationing of the Jupiter IRBM missiles in Italy and Turkey, and, second, to 
progressive introduction into the armaments of member states of tactical nuclear 
weapons. At the 1962 Athens meeting the Ministers agreed on a special procedure 
to enable all members of the Alliance to exchange information on the rôle of the 
nuclear weapons, and the United States confirmed its determination to continue to 
make available for the Alliance the necessary nuclear weapons and also renewed its 
assurance that its strategic forces would continue to provide defense againsé threats 
beyond the capacity of NATO-committed forces. The Nassau Agreement of Decem- 
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de Gaulle’s insistence on obtaining a voice, perhaps a veto, with respect 
to the strategic nuclear arsenal was, as we have seen, a cardinal point of 
his position in the 1958-1961 exchange. It was due in part to the French 
opposition that the plans for a limited ‘‘mixed-manned’”? NATO nuclear 
force have not materialized; nor did France show any interest in the 
perhaps belated effort, intensified since 1965, to increase the NATO rôle 
in nuclear planning, viewing it apparently as an ineffective palliative 
not likely to reduce the American ‘“‘hegemony.’’** The French decision 
to establish a national nuclear force despite the United States refusal of 
help became the determining element in the French policy. 


b. The “illegal”? change in NATO strategy 


The basie aim of NATO has been to avert war by persuading a potential 
aggressor that an attack world not pay.” Deterrence has been the over- 
riding defense concept of the Alliance since its inception, and the first 
strategię doctrine, designed to implement this concept, was the so-called 
Dulles doctrine of ‘‘massive, immediate atomic retaliation’ which was 
adopted: unanimously by the Council as the official doctrine in 1957.% 


ber 21, 1962, between Great Britain and the U. S. opened the way for an ‘‘integration’’ 
of some ‘of their own nuclear weapons in a possible NATO nuclear force. Thus, 
President: Kennedy decided to assign to NATO allocations from U. S. strategie forces 
and from tactical nuclear forces maintained in Europe. Likewise, Prime Minister 
Macmillan agreed to assign to NATO the U. K. Bomber Command and, in the future, 
nuclear submarines equipped with Polaris missiles to be provided by the U., S. Ac- 
cordingly, in 1963 the whole of the U. K. V-Bomber Command and three U. S. 
Polaris submarines were assigned to SACEUR, the latter to replace the IRBM missiles 
which were stationed in Turkey and Italy and had become obsolete. Facts About 
NATO 104 (1965). Although the Nassau Agreement specified that these nuclear 
forces were to be ‘‘assigned’’ to NATO, targeted in accordance with NATO plans, 
and used | ‘‘for the purposes of international defense of the Western Alliance in all 
circumstances,’? the ultimate responsibility for their use remains national. The U. K. 
has kept a right of veto when ‘‘Her Majesty’s Government may decide that supreme 
national interests are at stake.’’ For the text of the Nassau Agreement, see 48 Dept. 
of State Bulletin 43 (Jan. 14, 1968). For a French critical appraisal of the Nassau 
Agreement, see Major Addresses, ete., note 21 above, 208, at 216-219. Subsequent 
efforts by the United States to help. provide a mixed-mannad Multilateral Nuclear 
Force (MLF) for NATO (and the British-suggested variant, on ‘‘Atlantie’’? Nu- 
clear Forte) came to naught due to a lack of enthusiasm on the part of the other 
members 'and the vigorous opposition of France. It must be remembered, however, 
that even the MLF would have been subject to the American veto. In 1965, the 
Council established the Special (‘*McNamara’’) Committee of Defense Ministers to 
examine means of increasing the Allied participation in various aspects of nuclear 
planning ‘and consultation, and this action has led to further developments in the 
nuclear planning field described at note 209 below. Buchan, The Future of NATO, 
565 Int. Conciliation (Nov., 1967) 21-22; Stikker, note 23 above, at 404; Hockaday, 
‘í Nuclear; Management in NATO,” 15 NATO Letter 3 (May, 1967). 

93 See preceding footnote and also text below at note 209. 

94 Facts About NATO, note 47 above, at 15, 17. 

95 House Hearings on The Crisis in NATO, note 23 above, p. 31; Premier Pompi- 
dou’s address before the National Assembly on April 20, 1966, in La politique étrangère, 
note 13 above, p. 72 at 75, and in 14 NATO Letter 27 (July—Aug., 1966), and in 
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The United States strategic nuclear force which, as seen earlier, had not 
been integrated within NATO, was to perform the crucial deterrent 
function on the basis of assurances given by the United States Govern- 
ment. In General de Gaulle’s own words, Western Europe ‘‘found it 
most expedient to turn over to the United States the responsibility for its 
protection, granted the fact that the American bombs would suffice to 
prevent any aggressive action that might be launched against Hurope.’’ ** 

As long as the United States maintained a quasi-monopoly in nuclear 
weapons or at least an overwhelming superiority in the delivery systems, 
its territory was immune from attack, and it could not be seriously chal- 
lenged or its assurances questioned. This strategic position was trans- 
formed radically when the Soviet Union acquired a substantial nuclear 
arsenal, including long-range missiles, capable of reaching targets any- 
where in the world. The new situation that came about in the late nine- 
teen fifties and was dramatized in the Cuban missile crisis in the fall of 
1962 has had serious consequences for the unity within NATO. The 
United States Government, realizing that American territory and cities 
were exposed for the first time in history to a direct massive attack from 
abroad, embarked upon a reappraisal of its commitments which resulted 
in the abandonment of the Dulles doctrine. In an address on June 16, 
1962, Defense Secretary McNamara launched the new United States stra- 
tegic doctrine of ‘‘controlled’’ or ‘flexible response,” ° designed to lessen 
the risk of a total war and a nuclear holocaust. This doctrine centem- 
plates that an aggression on NATO territory would no longer be met by 
an immediate, massive nuclear retaliation against enemy territory but 
would be resisted first with conventional NATO forces; nuclear weapons 
would be brought into play on a graduated scale by subtle escalation and 
only as a last resort. For the purpose of this strategy, the Atlantic area 
was in effect conceived as a single unit; part of the Alliance’s territory 
thus could be exposed to the fluctuations of a local conflict as a price 
for avoiding the devastation of a general war.” The French Government 
opposed the new strategy in strongest terms, because it risked ‘‘dooming 


Ambassade de France, Service de Presse et d’Information, Release No. 245A and 
254A, April 21, 1966, at 4, 18. The other cornerstone of NATO strategy was the 
‘‘forward strategy’? doctrine discussed above, note 47. For the statement of the 
‘‘massive retaliation doctrine,’’? see address by the Secretary of State before the 
Couneil on Foreign Relations, New York, Jan. 12, 1954, 30 Dept. of State Bulletin 107- 
110 (Jan. 25, 1954). 

96 Press Conference of May 15, 1962, in Major Addresses, etc., note 21 above, 172, 
at 180. 

97 Address at the University of Michigan, 47 Dept. of State Bulletin 64-69 (July 
9, 1962). Statement of French Premier Pompidou before the National Assembly on 
April 20, 1966, La politique étrangère, note 13 above, at 75; Hearings on The 
Crisis in NATO, note 23 above, pp. 31, 51; and The Atlantic Alliance, Basie Issues, 
note 39 above, p. 11. For the impact on Europa of the McNamara doctrine see 
Aron, The Great Debate 66-99 (1965). 

98 Kissinger, The Troubled Partnership—A Re-appraisal of the Atlantie Alliance 
21 (Anchor Book ed., 1966). 
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us to atomic bombardment first, to invasion next.’’® Since unanimity 
was required in the Council. France was able to prevent the Council from 
rescinding its 1957 decision and formally adopting the new strategy. 
But ini Premier Pompidou’s words, ‘‘it was sufficient for Mr. McNamara 
to abandon Mr. Dulles’ conceptions” for the new strategy to be embraced 
by the INATO Supreme Command, despite French protests shared ‘‘by a 
large proportion, perhaps tke majority, of the Allied military chiefs.” 2°° 
Yet not until December, 1967, following the French ‘‘withdrawal’’ did 
the Council formally scrap the old doctrine and approve the new one. 
As the! French Government saw it, between 1962 and 1967, the official 
de jure strategic doctrine was superseded by a new de facto strategy, 
without any legitimation by an act of the Council—a situation of ques- 
tionable legality. However. former NATO Secretary General Stikker 
coneluded that, ‘‘econtrary to what was generally supposed,’’ the original 
approval of the documents incorporating the basic doctrine had been 
rather vague and made subject to a number of reservations, with the 
result that “although there was a de facto agreed line of policy, ... 
[t]he choice . . . between a trip-wire strategy and a flexible response was 
entirely: open.’’ 197 


1 
1 
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C. The reduced credibility of the American nuclear deterrent 


The end of the ~tmipermeability”’ of the United States, reflected in the 
new ‘‘flexible response” strategy, provided another argument in justifi- 
cation of the French withdrawal. ‘‘For ... Soviet Russia has equipped 
herself with a nuclear power capable of striking directly at the United 
States, and this has, at the very least, made the American decision re- 
garding’ the eventual use of their bombs uncertain, and has, at the same 
time . ... taken away the justification, not indeed for the Alliance, but 

i 

99 Prime Minister Pompidou before the French National Assembly, April 13, 1966, 
La politique étrangère, note 13 bove, 63, at 65. Interview of the French Minister 
of Foreign Affairs with the Canadian Broadcasting Corporation, June 5, 1966, as 
reproduced in Hearings on The Cr-sis in NATO, note 23 above, pp. 487-489. Kissinger 
points out that a nuclear exchange which spares their territory may seem to the 
Europeans a more attractive strategy, and a threat of an immediate nuclear retalia- 
tion a more effective deterrent. Kissinger, note 98 above, at 15. 

100 La ‘politique étrangère, nota 13 above, at 75. On the strategic controversy, 
which was substantially more complex than sketched above, ses H. van B. Cleveland, 
The Atlantic Idea and its European Rivals 38-43 (1966). 

101 Par! 12, NATO Press Communique M4(67)3, Dec. 14, 1967. The adoption of 
the new strategy was foreshadowed when the 14 Defense Ministers, meeting in Paris 
May 8-9,| 1967, drafted a general political guidance paper for the Military Committee, 
to be used in drafting the new strategy. On Dec. 12, 1967, the Defense Ministers, 
meeting in Brussels, approved document MOC-14-3 containing the new doctrine. ‘‘For 
years most members cf the allicence had been disenchanted with the old strategy. 
Nobody really thought the Soviets 2ould be deterred . . . simply by the bluff of massive 
retaliation.’’? New York Times, May 10, 1967, p. C9, col. 1, and Dec. 13, 1967, p. M1, 
col, 7 and C20, col. 1. See also text at note 205 below. 

102 Stikker, Men of Responsibility, A Memoir 399 (1965). 
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for integration.” 8 Regardless of the disclaimer, logically the substance 
of the argument is directed at the Alliance itself rather than at the inte- 
grated structure. Yet General de Gaulle apparently was not prepared 
at that juncture to go as far as the French theorist, General Gallcis, who 
has argued that nuclear weapons have made alliances—and presumably 
the collective defense concept itselfi—obsolete, since no nation will jeopar- 
dize its survival for another, and therefore, each country must have its 
own nuclear arsenal to defend itself against direct attack while leaving 
all other countries to their fate. It may be a significant portent that 
General Ailleret, the Chief of Staff and one of President de Gaulle’s 
most trusted military aides, recently urged that France step up its nuclear 
armament by building a ‘‘globally effective’’ defense system that would 
protect it against nuclear attack from all directions, not only from the 
East, since an alliance could no longer be regarded as a guarantee for 
France’s security.! | 


3. SOVEREIGNTY VS. INTEGRATION: OLD WINE IN OLD BOTTLES 


The objective of ‘‘re-establishing a normal situation of sovereignty” mes 
appears central to the French Government’s decision to sever its ties with 
the integrated commands. 


103 General de Gaulle’s Press Conference, Feb. 21, 1966, La politique étrangère, note 
18 above, at 41, Roustide, ‘‘La France et 17OTAN,’’ Revue de Défense nationale 
(May 1964) 802 at 805 (citing General de Gaulle’s views on reduced credibility of the 
nuclear deterrent expressed as early as 1949), 808-810. 

104 Gallois, ‘*U. S. Strategy and the Defense of Europe,’? 7 Orbis 226, at 233 and 
passim (Summer, 1963). See eriticism by Kissinger, note 98 above, at 13; Aron, 
The Great Debate 100-104 (1965); and Harold van B. Cleveland, The Atlantic Idea 
and its European Rivals 12-15 (1966). It is interesting to note that a report re- 
cently approved by the Council, with France’s concurrence, states: ‘‘Collective defense 
is a stabilizing factor in world politics. It is the necessary condition for effective 
policies directed toward a greater relaxation of tension... .’? Report on the Future 
Tasks of the Alliance, Annex to NATO Press Communique M4(67)3 of Dec. 14, 1967, 
published also as Committee Print, Submitted by the Subcommittee on National 
Security and International Operations to the Sen. Committee on Government Opera- 
tions, 90th Cong., 2nd Sess., p. 2 (1968). 

106 Ailleret, ‘‘Défense ‘dirigée’ ou défense ‘tous azimuts,’ >? Rev. de Défense na- 
tionale, Dec., 1967, p. 1923, and Feb., 1968, p. 351; New York Times, Dec. 1, 1967, 
p. O17, col. 1. See General de Gaulle’s own statement of Jan. 27, 1968, along these 
lines in Le Monde, Sélee. Hebd. Feb. 1-Feb. 7, 1968, No. 1007, p. 6, and in New 
York Times, Jan, 30, 1968, p. C12, col. 3. Messmer, ‘‘L’atome, cause et moyen 
d’une politique militaire autonome,’’ Rev. de Défense nationale, March, 1968, p. 395. 
Few consider the French ‘‘foree de CGissuasion,’’ present and future, as ar effective 
deterrent against the Soviet Union. It is argued, however, that regardless of this, 
the very fact that a potential aggressor against Western Europe must take into 
account possible nuclear retaliation not only from one but from ‘‘a plurality of de- 
cision-making centers’? inereases his uncertainty and risk, thus adding to the deterrent. 
General Beaufre, ‘‘European Aspects of the NATO Orisis,’’? 15 NATO Letter 17, at 24 
(May, 1967). The deterrent value of any national force in Europe will obviously 
further decrease if both the U.S.S.R. and the U. S. proceed with the installation of the 
fabulously expensive anti-missile defense systems. 

106 General de Gaulle’s Press Conference, Feb. 21, 1966, La politique étrangère, 
note 13 above, at 41. 
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‘Sovereignty’? and its derivatives, ‘‘independence’’ and ‘‘equality,’’ 
remain basie principles in international law,’ even though in reality 
their content has been significantly eroded by growing interdependence, 
as illustrated by the common interest in avoiding a nuclear war. As a 
matter of fact, the emergence of the two super-Powers has created a 
situation of basic inequality, and their global confrontation has reduced 
the sovereignty and independence of the nation-states both East and West 
of the Iron Curtain. The North Atlantic Treaty and the integrated struc- 
ture have jnpueutionalized this situation, marked by the position of the 
United States as the ‘‘core unit?’ or ‘“‘leader state.” The United 
States predominance has been a major integrative force, although its 
world-wide responsibilities have acted as a centrifugal element. We have 
seen that, perhaps because of the vital national interests involved, and 
also because of the participation of a super-Power intent on preserving 
its own sovereignty, the formal-legal ties within NATO are loose. NATO 
was not structured as a ‘‘supranational’’ organization, such as the Euro- 
pean Community, to which the member states would have formally trans- 
ferred substantial sovereign powers.** Nevertheless, NATO has evolved 
into an ‘international organization endowed with its own international 
personality and legal order, possessing an extensive, complex institutional 
machinery, and engaged in activities of common interest that can no longer 
be imputed to individual members singly and severally. For the NATO 


107 See for example U.N. Charter, Arts. 1(2), 2(1), 2(4), 2(7); O.A.S. Charter, 
Arts. 1, 5 (b), 6, 16; Loewenstein, ‘Sovereignty and International Cooperation,’’ 48 
AJ LL, 222-223 (1954) , also in 80 Archiv des Öffentlichen Rechts 1 (1955); Anand, 
‘‘Sovereigh Equality of States in International Law—I & II,’ 8 International 
Studies 213, 386 (Asia Publishing House, Jan. and April, 1967). 

108 The Court of Justice of the European Communities stated in Case 6/64, Costa v. 
ENEL: ““[B]y creating a Community of unlimited duration, having its own institu- 
tions, its own personality and its own capacity in law, apart from having international 
standing and more particularly, real powers resulting from a limitation of competence 
or transfer of powers from the States to the Community, the Member States, albeit 
within limited spheres, have restricted their sovereign rights and created a body of 
law applicable both to their nationals and to themselves.’’? 10 Recueil de la Juris- 
prudence 1141, at 1159 (1964), as cranslated in 1964 C.M.L. Rep. 425 at 455. Empha- 
sis added. 

109 The Italian Court of Cassation stated as early as in 1954: ‘‘The North Atlantic 
Treaty Organization ... is an international organization ..., a subject of inter- 
national law, and it is autonomous with respect to each and all the member countries. 
Therefore none of tha members... may interfere with [its] activities ...; the 
member States cannot exercise judicial functions with regard to any publie law 
activity of the North Atlantie Treaty Organization connected with its organization 
or with regard to acts performed on the basis of its sovereignty.’? Branno v. Min- 
istry of War, Court of Cassation, June 14, 1954, 1955 Int. Law Rep. 756. See also 
Agreement’ on the Status of the North Atlantic Treaty Organization, National Repre- 
sentatives jand International Staff, signed at Ottawa, Sept. 20, 1951, Arts. 4-11, 
TILAS, No. 2992, 200 U.N. Treaty Series 3, 48 AJL, Supp. 154 (1954). In 
the past, a number of writers refused to see in NATO a genuine international organ- 
ization. See, for instance, Reuter, Organisations européennes 133-134, 137 (Paris, 
1965), and especially Pinto, Les organisations européennes 211, 214, 220-222 (2nd 
ed., Paris, | 1965). For this author ‘‘l’Organisation reste une alliance... Ele ne 
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members, the vital military sector, ‘‘traditionally reserved for sovereign 
self-determination of the state,’’ has become subject to mutual influences 
and reciprocal pressures ™? to a degree unprecedented in peacetime. 
Although the critical decisions on force posture are still made in national 
capitals, SACEUR’s force goals, in the smaller member states at any rate, 
not only have a bearing on the size of the national budget, but they also 
influence the allocation of resources among the services. Although in 
peacetime SACEUR (an American general) has in fact only the power 
to recommend as far as matters of major importance are concerned, he 
has had considerable influence by virtue of the ‘‘mystique’’ of his position, 
his personal prestige, and his ability to mobilize support for something 
that a member government or an interest group wants. Even in peace- 
time, SACEUR rules on a number of administrative and operational mat- 
ters in a way that may be taken as impinging upon the freedom of national 


se détache pas des Etats qui Pont établie ... L’Organisation apparaît comme une 
sorte de mandataire, de gérant ou de fermier des États alliés. Ele n’est pas une 
institution autonome’’ (pp. 220-221). Although this thesis may have been valid dur- 
ing the first years of the Atlantic Alliance, the evolution of the Alliance, which had 
its beginning at the Lisbon meeting of 1952, has clearly led to the establishment of 
a new international institution which is autonomous and has an international legal 
personality of its own. For a valuable analysis of this evolution see Colliard, In- 
stitutions internationales 435, 486 (3rd ed., Paris, 1966). The same author describes 
the North Atlantic Treaty as a ‘‘mécanisme d’institutionnalisation,’’ and this cor- 
responds to the facts. .Colliard, ‘‘Quelques réflexions sur la structure et le fonctionne- 
ment des organisations internationales,’’? in Mélanges Henri Rolin 67 at 79 (Paris, 
1964). In the same sense, Ganshof van der Meersch, 1 Organisations européennes 
179-180 (1966); according to Badura, NATO is ‘‘purely cooperative’? in the civil 
and political area but it possesses ‘‘integrated organs, institutions and command 
power’? in the military-technical area. Badura in Bewahrung und Veränderung 
demokratischer und rechtsstaatlicher Verfassungsstruktur in den internationalen Ge- 
meinschaften 51-52 (Verdéff. der Vereinigung der deutschen Staatsrechtslehrer, Heft 
23, 1966); see also Goodspeed, The Nature and Function of International Organization 
624 ff. (2nd ed., 1967); Delbez speaks of a ‘‘splendid (sic) political-milicary or- 
ganization’? based on a treaty which itself contained elements of an ‘‘institutional 
community’? (note 79 above, at 240 and 241); Sibert, ‘‘L’OTAN: origines, mecha- 
nismes, structures,’’? 1956 Rev. Gén. de Droit Int. Pub. 177, describes NATO es neither 
a confederation nor an association of states (at 186) but 2 military alliance ‘‘du type 
le plus poussé qu’on ait connu jusque’ici.’?? See also the ambiguous view of Cahen- 
Salvador, note 79 above, at 690, 693, 704. Sereni recognizes that ‘‘doubts have been 
expressed as to the nature of the autonomous entity’’ of NATO; yet there is little 
question that NATO would qualify as an international organization according to 
Sereni’s own criteria. Sereni, Organizazzioni Internazionali 69-70 (1959). On the 
evolution from ‘‘classical alliance’’ to an organization with integrative aspects, see 
Mahnke, Das Problem der Einheit der Vélkerrechtsgemeinschaft und die Organisation 
der internationalen Sicherheit, note 77 above, at 138 ff. On NATO as a new form 
of international co-operation see Menzel, ‘‘Nationale und internationale Struktur- 
formen der NATO,’’ 1963 Europa Archiv (2) 593. On the early evolution of NATO 
generally, see Moore, NATO and the Future of Europe (1958); M. M. Baill, NATO 
and the European Union Movement (1959). See also note 135 below. 

110 Loewenstein, loc. cit. note 107 above, at 225, 235. 

111 Vandevanter, Studies on NATO: An Analysis of Integration, Memo, BM-5006- 
PR, Rand Corp., at 38, 43, (Aug., 1966), citing Marshall, Determinants of NATO 
Force Posture, P-3280, 21 (Rand Corp., Jan., 1966). 
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action." In wartime, of course, after the national contingents had been 
turned over, the integrated ‘‘unified’’ commands would exert extensive 
powers (subject presumably to the political decisions of the Council) 
very substantially restricting national sovereignty. 

General de Gaulle has never accepted this state of affairs and, in criti- 
cizing the integrated structure, he and his government have used ‘‘sover- 
eignty’’ as the crucial operative principle in their declaratory policy. 
France and, for that that matter, any ‘‘sovereign’’ and ‘‘independent’’ 
state has the duty to provide for its own national defense,“* and the 
stationing of foreign troops in France under the integrated commands, 
as well as the assignment of French troops to such commands which are 
dominated by the United States, was an intolerable infringement upon 
French sovereignty, even though based on international agreements orde- 
cisions to which France was a party.” Apparently it matters little that 


ees 


modern doctrine and practice have abandoned the concept of an ‘‘in- 
divisible” sovereignty which a nation state could not restrict by an inter- 
national agreement without impairing its sovereign character.“* To the 


112 The French cite, among others, SACEUR’s authority to administer the early 
warning system, to direct international training programs and exercises, to promulgate 
combined procedures, and to rule on the military necessity of an installation which a 
member wishes to build with infrastructure funds, and his authority with respect to 
the assigned units. Vandevanter, note 111 above, at 40, 64. 

113 It is ‘‘the right and duty of [any] powers to have their own national de- 
fense.’’ Press conference of April 11, 1961, in Major Addresses, Statements and 
Press Conferences of General Charles de Gaulle, May 19, 1958-Jan. 31, 1964, Am- 
bassade de France, Service de Pressé et d’Information 113, at 124. ‘‘How indeed 
in the long run could a Government, a Parliament, a people give their money and 
their services with all their heart in time of peace, and make their sacrifices in 
time of war, for a system in which they are not responsible for their own defense?’ 
Press conference of Sept. 5, 1960, ibid. 84, at 96. A state’s loss of responsibility 
for national defense leads to a loss of its ‘‘military personality,’ and finally to a 
loss of its ‘‘independence.’’ 

114 Premier Pompidou developed thie theme in the French National Assembly when 
he sought to demonstrate, taking as an example the airlift to Stanleyville of Belgian 
paratroopers by United States planes based at Evreux, that the NATO structure and 
agreements impaired France’s sovereignty and threatened its very existence. La 
politique étrangère, note 13 above, 72 at 74. Excerpts from this speech have been 
reproduced in English translation in 14 NATO Letter 26-27 (July-Aug., 1966). 
Referring to the April, 1964, airlift, M. Pompidou said that the French Government 
f‘ realized on that occasion that the 1951-1952 agreements did not permit it to control 
allied air activities.’? 14 NATO Letter 27 (July—Aug., 1966). He explained that 
this was the reason why France subsequently negotiated a system of annual authoriza- 
tions defining the takeoff, volume, nature and destination of American flights. How- 
ever, M. Pompidou’s version of this ‘‘Congo affair’’ has been rejected by authoritative 
American spokesmen, who asserted that the use of French airfields for this airlift 
was discussed in advance with the French Foreign Office, which gave an assurance 
that it would have no objection. See the interviews of Secretary Rusk and Under 
Secretary Ball, note 23 above. 

115 The S. S. ‘‘Wimbledon,’’ [1923] P.C.LJ., Ser. A, No. 1, at 25; McNair, The 
Law of Treaties 35-36 and 754-766 (1961). See also the French Constitution of 1946, 
Preamble ‘‘On condition of reciprocity, France accepts the limitations of sovereignty 
necessary to the organization and defense of peace ...’’ 2 Peaslee, Constitutions of 
Nations 10 (2nd ed., 1956). No comparable provision appears in the 1958 Constitu- 
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extent that integration means an exercise of any significant powers by an 
international institution, it must be resisted in the name of ‘‘sovereignty,”’ 
whether the power is claimed by an integrated command in the military 
sector, the Commission of the Huropean Community in the economic area, 
or the United Nations General Assembly in the peacekeeping field. Inter- 
national bureaucrats and technoerats must be kept from usurping any 
phase of the policy-making power which must remain the exclusive pre- 
serve of national governments. By asserting ‘‘sovereignty’’ in an environ- 
ment of restored economic power and reduced tension, General de Gaulle 
believes, the European states, led by France, will loosen the hold of the 
super-Powers and hasten the establishment of a new European order 
“from the Atlantic to the Urals.’’ The revived nineteenth-century na- 
tionalism readily supplies the ideclogical content for the abstract formula 
of sovereignty, and one might wonder whether a Europe of ‘‘sovereign 
fatherlands,’’ having eschewed modern institutions, would in the end 
revert to old rivalries, marked by territorial and ethnic conflicts. 


IV. LEGALITY or THE ‘‘WITHDRAWAL’’ OF FRANCE IN INTERNATIONAL LAW 


At the heart of the French thesis is the legal distinction between the 
Alliance established in 1949 by the North Atlantic Treaty and the 
military command structure ‘‘superimposed’’ by subsequent measures 
over a period of years, as described earlier in this article. France insists 
that it remains a party to the Alliance based on the regularly ratified 
Treaty, but it has ‘‘withdrawn’’ from the military structure and has ter- 
minated a series of bilateral agreements with Canada and the United 
States relating to the command structure because it and the agreements 
no longer correspond to the ‘‘new situation.’ 8 The legal issue is posed 
in the following terms: Did France violate any multilateral or bilateral 
international obligations by. its unilateral action? 


1, MULTILATERAL COMMITMENTS WITHIN NATO 
a. Prescriptive impact of Council resolutions 


The legal foundation of the NATO military structure consists, as we 
have seen, of the international agreements and North Atlantic Council 


tion, but the 1946 Preamble appears to have been incorporated by reference in the 
1958 Preamble. See also the Basic Law of the Federal Republic of Germany, Art. 24, 
and similar constitutional provisions translated in Stein and Hay, Law and Institutions 
in the Atlantic Area 27-29, 41-44, 52-55, 57-58 (1967). 

116 General de Gaulle’s Press Conference of Feb. 21, 1966, note 28 above; French 
aide-mémoire of March 10, 1966, note 30 above; ‘‘The Atlantic Alliance is not linked 
to the maintenance, for an indefinite period, of a series of integrated general staffs 
set up permanently on war footing... . [It is] both absurd and insulting to say 
that an alliance without organization automatically loses all its value,’’ declared: the 
French Minister for Foreign Affairs before the National Assembly, April 14, 1966, 
La politique étrangère, note 13 above, 66 at 69. The title ‘‘North Atlantic Treaty 
Organization’? was first used officially in the Ottawa Agreement on the Status of 
the North Atlantic Treaty Organization, National Representatives and International 
Staff of Sept. 20, 1951, T.LA.S., No. 2992, 200 U.N. Treaty Series 3, 48 A.J.LL. Supp. 
153 (1954). 
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resolutions establishing the subsidiary organs, such as the Military Com- 
mittee and the major military commands, and defining their duties; inter- 
national agreements on the legal status of the headquarters, forces and 
staff; and in particular the Final Act of the London Conference with the 
implementing Council resolution of October 22, 1954; and portions of 
the Paris Agreements of 1954 embodying the ‘‘ general settlement” reached 
at the preceding London Conference.**” All these acts were designed to 
implement the North Atlantic Treaty, and, it must be kept in mind, the 
Council adopted the resolutions in the exercise of its general Treaty man- 
date ‘‘to consider matters concerning the implementation of this Treaty”? 
and to'“‘set up such subsidiary bodies as may be necessary.’’ 18 

The Treaty did not provide the Council with any rule of procedure 
to be followed in adopting these acts; nor did it specify their legal form 
and normative standing. Except for requiring unanimity in the admission 
of new. members,** the Treaty prescribes no voting formula; and while 
it provides that the Defense Committee to be established by the Council 
“Shall irecommend measures,” it says nothing as to the form or binding 
nature ‘of the Council acts.12° 

The voting formula has been the subject of a curious misunderstanding 
which is indicative of the propensity on the part of the member states 
to gloss over the basic issues concerning the legal nature of the Organiza- 
tion because of their potentially divisive impact. The official NATO pub- 
lication and most writers take the view that, since its inception, the Council 
has followed the principle of unanimity which appeared best suited to its 
purposes, considering the vital interests involved and the desire to ensure, 
birough sustained consultations, united action toward common objec- 


117 In. Part IV of the Final Act of the Nine-Power Conference (Sept. 28-Oct. 3, 
1954), the parties ‘‘agreed to recommend to NATO that its machinery be reinforced’? 
along the specific lines described above. On the Council resolution of Oct. 22, 1954, 
implementing this agreement see text at note 55 above and note 127 below. The 
relevant; Paris documents of Oct. 23, 1954, include the Seven-Power protocols trans- 
forming|the Brussels Treaty into the Western European Union Treaty and relate to 
the functions of SACEUR with respect to force levels, the Annual Review, NATO 
participation in arms control, ete. Also relevant is the Four-Power protocol amending . 
three Conventions concerning Germany and the Convention on the Presence of Foreign 
Forees in the Federal Republic of Germany. London and Paris Agreements, Sept.— 
Oct. 1954, Dept. of State Pub. 5659 (Nov., 1954); see also note 235 below and 49 
AS LL, | ' Supp. 55-146 (1955). . See also a second resolution of the Council of Oct. 
22, 1954, in Facts About NATO, note 47 above, pp. 268-269. 

118 Art. 9. See text at note 42 above. 

119 Art, 10. Cf, Art. 3 of Protocol No. II on Forces of Western European Union, 
signed in Paris on Oct. 23, 1954, requiring unanimous approval of the parties to the 
Protocol| for an inerease of levels ož forces to be expressed either in the Council of 
the Western European Union or ‘‘in the North Atlantic Treaty Organization.’’ Facts 
About NATO, note 47 above, at 254. 211 U.N. Treaty Series 342. 

120 According to Art. IV, par. 4, Protocol Modifying and Completing the Brussels 
Treaty of Oct. 23, 1954, the Council of the Western European Union ‘‘shall decide 
by unanimous vote questions for which no other voting procedure has been or may be 
agreed. . d.. Facts About NATO, note 47 above, at 252. 211 U.N. Treaty Series 
342. i 
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tives.#*. The current NATO Secretary General, Manlio Brosio, appears 
to share this view, at least as applied to structural changes in the Organ- 
ization. On the other hand, former Secretary General Stikker, echoed 
by United States Senator Jackson, brands this a ‘‘pure myth,’’ since the 
Treaty itself contemplates action by the parties ‘‘separately and jointly” 
for their individual and collective self-defense, and in case of an armed 
attack, ‘“‘each’’ is to take action ‘individually and in concert” as ‘‘tt 
deems necessary.” 13 Although, as we mentioned earlier, it would be for 
each individual member state to decide whether to turn over its national 
forces to the appropriate NATO Command for military action in case 
of. what it had decided was an armed attack, the members would pre- 
sumably wish, if at all possible, to concert their decisions in the Council. 
In that case, in the absence of a unanimous agreement, those members 
who would wish to act individually and joinily could not be prevented 
by the dissenters from doing so. But considering the consistent practice 
in the Council, an objection on the part of a member would prevent the 
Council from adopting any formal decision that would legitimize a pro- 
posed undertaking as a NATO enterprise. In those instances where the 
Council acts, it does so by unanimity.2** On the other hand, there have 
been numerous instances in which a member that was not willing to par- 
ticipate in a proposed undertaking, but was not prepared to oppose it, 
had in effect abstained from voting, in which case the resolution, although 
legally an effective act, did not commit the abstaining member to take part 
in the contemplated action. Although issues are not brought to a dramatic 
vote, so far as is publicly known the unanimity requirement has never 
been tested in a show-down where a group of member states would have 
insisted that the Council or the Military Committee take a decision in 
the face of an expressed minority objection.!?5 

121 Facts About NATO, note 47 above, at 18; Reuter, Organisations européennes 
137 (1965); M. M. Ball, note 75 above, at 52; Merle, Le pouvoir réglementaire des 
institutions internationales, 1958 Annuaire Francais de Droit International 341, at 351; 
Fox and Fox, note 11 above, at 26; Jaenicke, note 62 above, at 622; Ganshof van 
der Meersch, note 109 above, at 172; Badura, note 109 above, at 51; Goodspeed, 
note 109 above, at 625. 

122 Secretary General Manlio Brosio in a speech to the NATO Parliamentarians on 
Nov. 16, 1964, referring to the unanimity required for a structural modification of 
NATO, as quoted in Vandevanter, note 111 above, at 16. 

128 Stikker, Men of Responsibility, A Memoir 291-293 (1965), and Jackson, ‘‘The 
Decisive Area,’’? 4 The Atlantic Community 25, at 30° (Spring, 1966). 

124 Mr. Stikker himself mentions specifically that decisions on the sharing of com- 
mon expenditure and on appointments of the Secretary General or the supzeme com- 
manders require unanimous consent. Op. cit. 294. In the United Nations, on the 
other hand, the decision to take action against an aggressor may be made by 9 of 
the 15 members of the Security Council (including the affirmative votes or abstentions 
of the five permanent members); or action may be recommended by a two-thirds 
majority of the General Assembly under the ‘‘Uniting for Peace’’ Resolution. In 
the absence of a ‘‘special agreement,’’ however, no member state ean be =orced to 
employ its armed forces. Art. 51 recognizes the right of collective self-defense 
against armed attack, subject to report to, and subsequent action by, the Security 
Council. 

125 As his evidence of practice disregarding unanimity, Mr. Stikker points to the 


608 | THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 
i 


Again; although the Council has not made any formal provision con- 
cerning the efect of its acts, and the members apparently have sought to 
avoid any discussion or confrontation on this subject, consistent practice 
has evolved, pursuant to whizh the member states have in fact accorded 
to these iacts such legal effect as their substance and form warranted. 
Thus one must analyze and interpret each Council act in its context in 
order to determine its normative impact. To the extent that a resolution 
purported to impose an obligation, member states in principle have acted 
as if they were bound by reason of their concurrence. 

The acts of the Council (and of its subsidiary organs when they exercise 
delegated authority) may be said to fall within the four traditional cate- 
gories of international organization acts: 


(1) ‘‘Internal’’ decisions relating to administration and allocation 
of work, which derive their ‘‘binding’’ character from the implied 
or inherent power of the Organization to order its internal affairs.1*6 

(2) Decisions prescribing rules of conduct for the member states. 
This! category would comprise a limited number of decisions, such 
as portions of the resolution of October 22, 1954, defining the authority 
of SACEUR and the corresponding duties of the members. This 
resolution draws additional normative value from its link with the 
“general settlement’? reached at London.” Also included may be 





number of ‘entities known as NATO Production and Logistics Organizations (NPLO), 
subordinate agencies of NATO, which sometimes contain only a few members. But 
there is no;evidence that the original approval in the Council was not unanimous, Fox 
and Fox, note 11 above, pp. 255-256; Stanley, NATO in Transition 379 (1965); and, 
what is perhaps significant, within each NPLO the Beard, composed of a representative 
from each participating member, decides all matters having financial implications and 
all matters of general policy by a unanimous vote. The Regulations on NPLO’s 
(Doe. C-M(62) 18, NATO, unclassified, April 28, 1962) govern such organizations as 
the Central Region Pipeline System, Maintenance and Supply Services System, the 
HAWK Production Organization, NADGE Organization, ete. Vandevanter, note 111 
above, pp. 18-17, 49. 

126 E.g, the approval cf the administrative budget and appointment of the Secretary 
General. See also Council Res. of Oct. 22 to Implement Sec. IV of the Final Act of 
the London Conference (note 55 above, at 268): The Council ‘‘[dJirects the NATO 
Military Committee to initiate the necessary changes in the directives ...’’ (par. 16), 
and ‘‘directs the NATO military authorities to arrange for the designation’’ of a 
liaison oficer (par. 14). It may also be argued that this category includes the 
periodie degisions by the Infrastructure Payments and Progress Committee endorsing 
the amount, of contributions te infrastructure projects due to the host countries by 
the other member countries concerned. Facts About NATO, note 47 above, pp. 68-69, 
138. : 

127 The Council resolution of Oct. 22, 1954 (note 55 above) which, as was explained 
above, has been modified by subsequent acts and practice as regards the duty to place 
forces under SACEUR, uses the term ‘‘decides’’ in par. 4 on placing forces under 
SACEUR, and it uses the same term in par. 8 fixing the level of integration. It 
speaks of “‘NATO directives’’ in pars. 5 and 16. It speaks of Council ‘‘action’’ 
in par. 5. In par. 3 of the same resolution the Council ‘‘[a]grees with the terms of 
the Agreement on Forces’? and refers to ‘‘the NATO Annual Review recommenda- 
tions,’’ in par. 4 to the exception ‘‘recognized’’ by NATO. It ‘‘agrees’’ in par. 7 
that ‘‘all deployments shall be in aecordance with NATO strategy’’ and that loeation 
of forces ‘‘shall be determined’? by SACEUR ‘‘after consultation and agreement 
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the decisions to establish the various integrated commands, although 
these could also be viewed as ‘‘internal’’ acts establishing subsidiary 
organs, and the decisions taken in the exercise of an authority ex- 
pressly granted to the Council in supplementary agreements of the 
member states.1*9 

(3) Guidelines in the nature of recommendations setting forth 
directions for common postures and policies. 


‘with the national authorities,’’ that forces shall not be re-deployed ‘‘without the con- 
sent’? of SACEUR. It ‘‘agrees’’ that SACEUR’s powers for the logistic support 
‘shall be extended’? (par. 9) and ‘‘consicers’’ that these powers should include 
‘authority?’ to ‘‘establish, in consultation with the national authorities,’’ logistic 
requirements, to determine, to establish priorities, to direct the utilization, to co- 
ordinate, to supervise (par. 10). The Council ‘‘agrees’’ that SACHUR shall be 
granted ‘‘increased authority to call for repozts’’ and ‘‘make field inspections’’ (par. 
11); it ‘‘invites nations to submit reports’' (par. 12), ‘‘confirms’’ that SACHUR 
powers extend to ‘‘direct control’? over the higher training (par. 13). Italies added. 

In another resolution adopted on Oct. 22, 1954, the Council recognized in the Pre- 
amble that ‘‘all the arrangements arising out of the London Conference form part 
of one general settlement which... has been submitted to the Council for informa- 
tion or decision.’’ Facts About NATO, note 47 above, at 266-269. See also note 
196 below. M. M. Ball ‘states that the ‘‘Council decisions are... binding.’’ Ball, 
note 75 above, at 54. 

128 Charpentier, ‘‘Le retrait français de 1’0.T.A.N.,’’ 1966 Annuaire Français de 
Droit International 409 at 422, relying in part on Reuter, note 121 above, at 137. 
Charpentier believes that the Council decision of Dec. 19, 1950 ‘providing for an 
integrated force under the supreme commard of an American officer, Facts About 
NATO, note 47 above, p. 23), was a decision of ‘‘internal administration’? of the 
type of decisions which ‘‘even in the United Naticns’’ has obligatory effect. In the 
U.N. General Assembly, a decision to establish a peacekeeping operation such as the 
U.N.E.F. has been viewed as a decision to establish a subsidiary organ under Art. 22 
of the U.N. Charter, and in this sense a ‘‘binding’’ ‘‘internal’’ decision for purposes 
of allocating the expenses, rather than as a recommendation. The I.C.J. has recog- 
nized the authority of the U.N. General Assembly (which in principle ean only 
‘frecommend’’) to bring into existence any subsidiary organ necessary for the accom- 
plishment of its goals and objectives and the consequent obligation of member 
states to contribute to the financing of the operations of these new bodies. See 
Certain Expenses of the United Nations, [2962] I.C.J. Rep. 151, at 165, 163, 177. 
But, in this case, France refused to accept the ruling of the Court and maintained— 
together with the Soviet Union—that the U.N. General Assembly lacked jurisdiction 
to do what it did. However, this does not impair the general principle which can 
be drawn from the I.C.J. advisory opinion, namely, that the competent organs of an 
international institution, within the limits of their jurisdiction, are empowered to 
create the subsidiary organs necessary to achieve their missions. Reuter, op. cit. 
at 137, believes that NATO Council ‘‘decisions are taken on the basis of unanimity; 
but beyond internal administration they constitute no more than directives of political 
nature (directives d’ordre politique) that correspond to the normal competence of 
members of the Council.’? While this view may have been justified in 1949, it is 
hardly compatible with the reality as it has evolved since that date. 

129 E.g., decision by the Council under Art. 9 of the Protocol on the Status of Inter- 
national Military Headquarters Set Up Pursuant to the North Atlantic Treaty, note 
53 above (‘‘Except insofar as the... Council decides otherwise... .’’), Also in- 
eluded should be the resolution of Dee. 16, 1956, in which the Council decided that 
all disputes among the member states not settled directly by the parties must in the 
first instance be submitted to good offices procedures within the NATO framework, and 
in which it granted the Secretary General certain powers in this connection. The 
NATO Handbook 174 (1959). 
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(4) Agreements within the Council and agreements between. the 
Council (or a subsidiary organ) and the individual member govern- 
ments. née 


In aildition, international agreements have been concluded in diplo- 
matie conferences under NATO auspices on such NATO matters as status 
of forces, headquarters and personnel.1* 

This analysis of the NATO decision-making practice may be viewed as 
confirming the analogy, suggested by Professor Merle,'* with the legal 
order of NATO’s Atlantic sister institution, the Organization for Eco- 
nomic Co-operation and Development (0.E.C.D.), and its predecessor, the 
Organization for European Economic Co-operation (0.B.B.C.).+33 

The absence, in contrast with O.E.E.C.—0O.E.C.D., of more specific North 
Atlantic Treaty provisions regarding the Council’ s acts may have been 

relevant before the consistent practice accepted by all members had filled 


180 See; é.g., agreements between Member States and the Organization contemplated 
in Arts.'12 and 25 of the Agreement on the Status of the North Atlantic Treaty 
Organization, National Representatives and International Staff, T.I.A.S., No. 2992, 
200 U.N: Treaty Series 3; and by bilateral agreements concluded between the U. 8. 
and Canada and ‘‘the Council acting on behalf of the Organization’? under Art. 19 
of the same Agreement on Status. 

181 See! notes 52, 53, and 54 above. 

182 Morie, “Le pouvoir réglementaire des institutions internationales,’? 1958 An- 
nuaire Frangais de Droit International 341, 346-347 and passim. 

183 TLAS., No. 4891, and Convention on European Economie Co-operation, with 
related dbcuments, Paris, April 16, 1948, Dept. of State Pub. 3145, Econ. Coop. Ser. 7 
(May, 1948), respectively; 43 AJ. I.L. Supp. 94 (1949). Like the North Atlantic 
Treaty, the O.E.C.D. Convention has established a permanent Council but, in addition, 
it has included a qualified unanimity formula and specified that ‘‘in order to achieve 
its aims the Organization may (a) take decisions which, except as otherwise provided, 
shall be binding on all the Members, (b) make recommendations to Members, and 
(c) enter into agreements with Members, nonmember States and international organ- 
izations.’ Art. 5, T.LA.S., No, 4891. Unlike the North Atlantic Treaty, however, 
O.E.C.D. Art. 6 stipulates that ‘‘[u]nless the Organization otherwise agrees wnani- 
mously for special cases, decisions shall be taken and recommendations shall be made 
by mutual agreement of all the Members’’; if a member abstains from voting, the 
abstention ‘‘shall not invalidate the decision or recommendation, whieh shall be 
applicable to other Members but not to the abstaining Membər.’? Freymond, ‘‘Les 
décisions de 1’0.E.C.E.,’’ 11 Schweizerisches Jahrbuch fiir internationales Recht 65-90 
(1954); Hahn, ‘*‘Die Organisation fiir wirtschaftliche Zusammenarbeit und Entwick- 
lung,’’ 22 Zeitschr. fiir ausl. 6ff. Recht und Völkerrecht 49 (1962); Merle, note 132 
above, at 341, 347, 348. See generally I Jurisclasseur de Droit International, Fase. 150, 
pars, 18-22, especially par. 21. Again, classic international agreements have been 
employed | by both NATO and O.E.E.C.-O.E.C.D. members on subjects where the 
constitutional procedure of ratification was viewed as necessary. See for instance 
the European Payments Union (E.P.U.) and the European Monetary Agreement 
(E.M.A.)! Freymond, loc. cit. at 76, and Merle, loc. cit. at 347. It is interesting to 
note that, although the Treaty Establishing the European Economie Community en- 
visages international agreements among member states subject to approval through 
national constitutional procedures, the Council of Ministers has developed a new 
type of act, decision ‘‘au sein du Conseil?’ (‘‘within the forum of the Council’’), a 
hybrid between a Community act and an international agreement. Pescatore, ‘‘Re- 
marques sur la nature juridique des représentants des états membres réunis au sein 
du Conseil, >” 14 Soc. Econ. Wetgeving 579 (Oct.-Nov., 1966). 
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the gap. Any modern doctrine of interpretation must include ‘‘subse- 
quent conduct’’ or ‘‘subsequent practice’? among the relevant indices for 
determining the shared expectations of the parties. According to the 
International Law Commission, ‘‘any subsequent practice in the applica- 
tion of the treaty which establishes the understanding of the parties re- 
garding its interpretation’’ becomes part of the treaty ‘‘context’’ for the 
purpose of its interpretation ** and the same principle no doubt governs 
if a practice in an organ of an international organization with respect 
to the interpretation and application of its constituent instrument is sup- 
ported by all members. We have seen that all parties to the North At- 
lantic Treaty, and France foremost among them, had resolved to press 
beyond the ‘‘empty shell’’ of a treaty commitment *** and to evolve an 
appropriate organization which would assure peacetime planning and a 
ready command structure with an elaborate supporting infrastructure. 
France was a party to the London and Paris agreements, and at no time 
has it challenged either the ‘‘constitutionality’’ or the authoritative 
nature of the North Atlantic Council decisions establishing the military 


184 LL.O. Draft Articles on the Law of Treaties, Art. 27, U.N. Reports of the 
LL.C, U.N. General Assembly, 21st Sess, Official Records, Supp. No. 9 (1966) 
(A/6309/Rev. 1), and the authorities cited therein, reprinted in part in 61 A.J.I.L. 248, 
at 348 (1967). See also Art. 38. Professor Engel assembled the case law of the 
P.C.LJ. and I.0.J. on this issue in his article, ‘‘ ‘Living’ International Constitutions 
and the World Court (The Subsequens Practice of International Organs under their 
Constituent Instruments),’’ 16 Int. and Comp. Law Q. 865 (1967). See particularly 
Certain Expenses of the United Nations, [1962] I.C.J. Rep. 160-162, 165. But with 
respect to practice by an organ of the U.N., see separate opinion of Sir Percy Spender 
who found it dificult to equate ‘‘a practice pursued by an organ of the U.N.... 
with the subsequent conduct of parties to a bilateral agreement... .’’ Ibid. at 189- 
190. The LL.C. draft articles on treaty interpretation (particularly draft Art. 27) 
focusing on ‘‘ordinary meaning’’ have been criticized with justification as arbitrarily 
formalistic and retrogressive. MeDougal, ‘‘The International Law Commission’s 
Draft Articles upon Interpretation: Textuality Redivivus,’’? 61 A.J.LL. 992 (1967). 
See also McDougal, Lasswell and Miller, The Interpretation of Agreemerts and 
World Public Order xvii, 132-144 and passim (1967). 

135 “‘ Rapport fait a W’Assemblée Nationale au nom de la Commission des affaires 
étrangéres’’ concerning the North Atlantic Treaty stated that ‘‘the obligation of 
mutual assistance must be organized.’? The same report added that the cefense 
organization meant the establishment of the pact organs ‘‘that is to say notably the 
Defence Committee and the determination of a common strategy.’’ See this report 
in René Mayer, Le Pacte de 1’Atlantique (Paris, 1949), more particularly at 68, 74. 
As a matter of fact, within the Council, the European countries very strongly urged 
an early establishment of these organs in order to provide effectively for the common 
defense of the North Atlantic Area. ‘‘The North Atlantic Treaty and the Organiza- 
tion established under it are both alike essential to the security of our countries,’’ 
stated France’s 14 NATO partners in a common declaration of March 18, 1966, 
note 33 above. 

However, the authors who deny to NATO the character of a genuine international 
organization would probably disagree. For instance, Professor Pinto asserts that 
“L'Organisation établie repose sur l’acecord libre et unanime des Etats-membres et 
non sur des engagements qu’ils ont pris par le traité. Son maintien n’est assuré 
que par Ja volonté des Etats-membres.’’ Les Organisations européennes 211 (1965). 
But this thesis is open to question. See also note 109 above. 
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_structure—an attitude that contrasted sharply with the French denial of 
the validity of certain United Nations General Assembly decisions to estab- 
lish peacekeeping machinery. 

The military structure may therefore be portrayed as a complex of 
subsidiary organs and arrangements established by international agree- 
ments and resolutions adopted by the Council in the exercise of its author- 
ity under the Treaty, and representing a unanimously accepted ‘‘subse- 
quent practice” reflecting the shared, reasonable expectations of all the 
parties 29” 

Professor Rousseau suggests that a unilateral ‘‘withdrawal’’ from the 
military command structure with continued membership in the Alliance 
is analogous to an attempt by a Member of the United Nations to with- 
draw, not merely as a matter of fact but in law, from the General As- 
sembly and at the same time claim continuing membership in the United 
Nations.7%° Although some may question the force of this analogy, the 
French posture of ‘‘inactive’’ or ‘‘partial’’ membership clearly represents 
a new, intermediary stage between an ‘‘empty chair policy” (pursued by 
the Soviet Union in the United Nations Security Council and by France 
in the European Communities in 1965-1966) 13° and a complete with- 
drawal, and, as a general proposition, it would hardly contribute to a 
rational development of international organization law.1* 


186 See Merle, note 132 above, at 350. See also Charpentier, note 128 above, at 
422-423, 

1387 It is interesting to contemplate the following excerpt from the U. 8S. Senate 
Committse Report of 1949 in the light of this development: ‘‘[T]t is preferable that 
the machinery [for the implementation of the Treaty] be described [in the Treaty] 
only in broad outline in order that the specific organization may be evolved in the 
light of need and experience. The committee urges that the organization set up be 
as simple as possible... . Since the council is given authority only ‘to consider 
matters concerning the implementation of the treaty,’ its powers are purely advisory 
with respect to governmental action. Its purpose is to make recommendations to the 
governments and to assist them in reaching coordinated decisions. It should be 
emphasized, however, that the responsibility for making decisions lies in the re- 
spective governments rather than in the council. Since the council will have only 
advisory powers, no voting procedure is needed or contemplated. No party will have 
a veto, nor can it be coerced into taking a decision against its own judgment... .’’ 
Rep. of Sen. Committee on Foreign Relations, note 85 above, at 17. 

188 Rousseau, ‘‘Chronique des faits internationaux,’’? 37 Rev. Gén. de Droit Int. 
Pub. (8rd Ser.) 736, at 762 (1966). See also Charpentier, note 128 above, at 418. 
The phenomenon of withdrawal from an international organization is not a new one. 
But the withdrawing countries invariably assumed that termination of membership 
brought to an end all their links and obligations toward these institutions. The states, 
having withdrawn, never claimed that they still felt bound by the constitutive instru- 
ment of the international organizations they had left. On the contrary, some inter- 
national organizations persisted in considering them as ‘‘inactive members’? still 
bound by their previous obligations. World Health Organization, O.R, 28, p. 493, 
WHA 3.34. See also text at note 177 below. On attempted withdrawal from WHO 
and UNESCO, see Singh, Termination of Membership of International Organizations 
88-89 (1958). 

189 Newhouse, Collision in Brussels: The Common Market Crisis of 30 June 1965 

1967). 

i 140 te P.C.LJ. ease of the Free City of Danzig and International Labour Organ- 
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However, even if one takes the view that the NATO Council, unlike 
the O.E.E.C.-0.E.C.D. Councils, is nothing more than a conference of 
member states and has no power to make authoritative decisions, there 
can be no question, and General de Gaulle seems to concur, that certain 
resolutions agreed upon unanimously by the national representatives in 
the Council would constitute international agreements creating inter- 
national obligations for the member states.144 At the very least, ‘‘the 
agreements, arrangements and decisions,’’ to use the French Government’s 
own terms,*** and the behavior of all the member states, based thereon 
over a period of years, must be viewed as having brought into being 
implied obligations on France. If nothing else, considering the extensive 
expenditures and investments made in reliance on these arrangements, 
France may be held estopped from denying the obligations to the serious 
detriment of the Organization and the other members. 

It is clear from what has been said above that these international com- 
mitments were of such a nature that France could not lawfully terminate 
them by unilateral action 14° at a time of its own choice as long as it 
remained bound by the North Atlantic Treaty, unless it could invoke the 
rebus sic stantibus exception to the rule against unilateral termination 
of international obligations.*** 


ization appears to have some relevance in this context. In order to insure the effective- 
ness of the LL.O., the Court refused to consider as eligible for membership a country 
which might be unable to comply with the obligations of membership or which might 
not participate in the normal activities of the organization. [1980] P.C.I.J. Advisory 
Opinion, Ser. B, No. 18, pp. 15-16. In other words, in the absence of any provision 
to the contrary, the P.C.I.J. refused to envisage the possibility of a partial or limited 
membership in an international organization. As Judge Max Huber put iit in his 
individual opinion: ‘‘[I]t would be absurd to admit a community which would not 
take part in the work’’ of an international organization. Ibid. at 32. Likewise, 
would it be proper for a state to claim to be still a member of an organization, even 
if it is a loose one, while refusing effective participation in certain common organs 
and any substantial contribution to the principal activities of this institution? That 
appears to be the position of France within NATO. 

141In his letter of March 7, 1966, to President Johnson, General de Gaulle refers 
to ‘‘dispositions of military nature taken after the conclusion of the Alliance either 
jointly in the form of multilateral conventions or by special agreement between the 
French and American governments.’’ La politique étrangère, note 13 above, at 44. 
But see Premier Pompidou, ibid. at 73, and Cahen-Salvador, note 79 above, at 704 
who raises the question whether an undertaking assumed in the Council binds the 
government. 

142 Aide-mémoire of March 10, 1266, note 30 above. 

143 Charpentier, note 128 above, at 422-423; Merle, note 132 above, at 350. Delbez 
(note 79 above, at 249-250) believes that France violated its obligation under Art. 3 
of the Treaty to maintain and develop ‘‘separately and jointly, by means of con- 
tinuous and effective self-help and mutual aid . . . individual and collective capacity to 
resist armed attack,” and it may be held internationally liable on the basis of ‘‘re- 
sponsabilité quasi-délictuelle.’’ 

144 Eyen if France should be held to have had the right to ‘‘withdraw,’’ it may be 
possible that the way it has exerciseé the right constituted an ‘‘abus de droit’? On 
this doctrine, see Kiss, L’Abus de droit en droit international (1953). 
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b. The fundamental change of circumstances: ‘the serpent of 


international law?” 


The rebus sic stantibus doctrine has had a checkered past marked by a 


paradox. Although it has been invoked by states in a number of in- 


stances and recognized in one form or another in a number of treaties and, 
albeit reluctantly, by writers, it has never been upheld by an international 
tribunal," nor have parties to a treaty ever agreed, in an actual situation, 
that a change of circumstances did in fact justify unilateral action.14¢ 
The famous Article 19 of the Covenant of the League of Nations, which 
proviced for a ‘‘reconsideration from time to time, of treaties which have 
becom: inapplicable, ”? seemed in a vague way to recognize the doctrine, 
but efforts to apply it were both very limited and unsuccessful." The — 
United Nations Charter contains no comparable provision.**® 


: 

146 The! Permanent Court of International Justice had the opportunity to deal with 
an argument based on this doctrine twice, in both cases at the instance of France. 
In its advisory opinion of 1923 on the Nationality Decrees in Tunis and Morocco, the 
Court carefully refrained from passing upon the argument because it was unnecessary. 
Hakan P:C.I.J. Ser. B, No. 4, p. 29. For the French argument, see ibid., Ser. C, No. 

2, pp. 187-188. In the subsequent Free Zones Case, France argued that the imposi- 

tion of the Swiss Federal customs in 1849 destroyed the economic unity between 
Geneva and the Zones, thus putting ‘‘an end to the conditions in view of which the 
Zones had been created. .? [1932] P.C.LJ., Ser. A/B, No. 46, p. 156. In response 
to this argument the Court held that it was incumbent upon France to ‘‘prove it 
was in consideration of the absence of customs duties at Geneva that the Powers 
decided, in 1815, in favor of the ereation of the Zones’? (ibid. at 156); and, since 
France failed to sustain this burden of proof, it ‘‘becomes unnecessary for the Court 
to consider any of the questions of principle which arose in connection with the 
theory of, the lapse of treaties by reasons of change of circumstances, such as the 
extent to! which the theory can be regarded as constituting a rule of international 
law, the occasions on which, and the method by which effect can be given to the 
theory if;recognized....’? Ibid. at 158. For an examination of decisions by na- 
tional courts referring to the doctrine, see McNair, The Law of Treaties 690-691 
(1961) ; LL.C. Report, note 134 above, in 61 A.J.I.L. at 429 (1967). 

146 Brierly, Law of Nations 335 (6th ed. by Waldock, 1963). See also Bishop, In- 
ternational Law, Cases and Materials 202-204 (2nd ed., 1962). When the United 
States invoked fí material change’’ in the conditions as the reason for suspending the 
application of the International Load Line Convention (47 Stat. 2228) (Proclamation 
in 6 Fed.| Reg. 3999 (1941)), no other party appears to have protested, and it has 
been süzgosted by Prof. Lissitzyn, in a comment addressed to the authors, that this 
could be construed as an implied consent by the other parties. On this matter see 
also Bishop, op. cit. at 198-200. See also the case on the Denunciation of the Treaty 
of November 2nd, 1865, Between China and Belgium, which the Permanent Court did . 
not have ito decide on its merits because the parties reached a settlement by eon- 
eluding anew treaty. In this case China relied on the change-of-cireumstances doe- 
trine, in justification of denouncing a 65-year-old treaty, and more specifically, it 
invoked Art, 19 of the Covenant of the League of Nations. But Belgium contended 
that China was not entitled to act unilaterally but only to pursue the mechanism of 
Art. 19 or to seek a common agreement. [1929] P.C.IJ., Ser. C, No. 16, I, pp. 22-23, 
52. | 

141 For 'an extensive period, France bitterly and successfully opposed any use of 
Art. 19 because it feared that this would create a precedent endangering the Versailles 
Treaty. 2 Walters, A History of the League of Nations 718 (1952). 

148 However, Art. 14 empowers the General Assembly to ‘‘reecommend measures for 
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A survey by Professor Oliver J. Lissitzyn of more recent state practice 
and literature suggests that the doctrine appears fairly widely accepted 
in cases in which the parties had contracted with reference to a set of 
circumstances which has changed, and it was possible to show or to rea- 
sonably assume that, had the parties foreseen the change, they would have 
agreed that, should it occur, the treaty would lapse.**° In this limited 
version which, it seems, the Permanent Court of Justice had in mind in 
the Free Zones Case, the doctrine becomes a ‘‘reasonable rule of con- 
struction of the treaty” analogous to the implied condition rule in the 
law of contracts.1*! However, so defined, the doctrine does not solve the 
problem of treaties which over the course of time have become intolerably 
burdensome and oppressive, and where it cannot be ‘shown that the parties 
would have intended them to be ended. This problem, according to this 
view of the doctrine, is essentially political and cannot be solved by exist- 
ing law or manipulation of legal doctrine, but only through political 
action.25? 

Most recently, the International Law Commission, although aware of 
‘*the risks to the security of treaties which this doctrine presents in the 
absence of any general system of compulsory jurisdiction,’’ came to the 
conelusion that the principle, ‘‘if its application were carefully delimited 
and regulated, should find a place in the modern law of treaties.’’*** The 
Commission included in Article 59 of its Draft Articles on the Law of 
Treaties ‘‘fundamental change of circumstances ...as a ground for 
terminating or withdrawing from the treaty,’’ subject, however, to what 
it considered as strictly formulated conditions designed to ensure the 
“exceptional character” of this ground. The five limiting conditions are: 


(1) the change must be of circumstances existing at the time of the 
conclusion of the treaty; (2) that change must be a fundamental one; 


(3) it must also be one not foreseen by the parties; (4) the existence 
of those circumstances must have constituted an essential basis of 
the consent of the parties to be bound by the treaty; and (5) the 


the peaceful adjustment of any situation, regardless of origin, which it deems likely 
to impair the general welfare or friendly relations among nations... .’’ The italicized 
portion could no doubt serve as a basis for a recommendation that parties modify 
or terminate a treaty. Vandenberg, The Private Papers of Senator Vandenberg 
183-186 (1952); Goodrich and Hambro, Charter oF the United Nations, Commentary 
and Documents 178-181 (2nd & rev. ed., 1949). 

149 Lissitzyn, ‘‘Treaties and Changed Circumstances (Rebus Sie Stantibus),’’ 61 
A.J.I.L. 895, 898-901 (1967), relying on Bishop, Brierly, Briggs, Schwarzenberger, Re- 
statement Second of Foreign Relations Law of the United States, Harvard Research 
in International Law, ete. 

160 Note 145 above. Brierly, The Law of Nations 336-337, 338 (6th ed. by Wal- 
dock, 1963). 

151 Bishop, General Course of Public International Law, 1965, 115 Hague Academy, 
Recueil des Cours 151, at 360 (1965, IT). 

152 Lissitzyn, note 149 above, at 990-901, paraphrasing Brierly. 

153 7.1.0. Report, note 184 above, at 61 A.J.I.L. 428, 431 (1967). 


616 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 


| 

| 

| 

Í 

| 
effect of the change must be radically to transform the scope of 
obligations still to be performed under the treaty.1% 


The Commission apparently rejected the limited ‘‘implied condition”? 
formulation in favor of stating “an objective rule of law,’’* but it. 
obviously did not wish to carry the objective (‘‘intolerable burden”) 
theory so far as to ignore the will of the parties which, after all, is the 
essential basis for the validity as well as the termination of the treaty. 
Thus the Commission’s version is not divorced from the shared expecta- 
tions of ‘the parties, and the compromise, as we shall see, poses some prob- 
lems of ‘interpretation. As a further safeguard against abuse, the Com- 
mission’s draft requires any party that wishes to invoke this ground to 
pursue 4 specified procedure, including notification of the proposed termi- 
nation measure with a minimum three months’ period accorded to the 
other party for raising any objection, and, in the event of an objection, 
to seek a solution through the peaceful settlement procedures indicated in 
Article 33 of the United Nations Charter.5* These procedures, however, 
do not include a compulsory determination of the issue. 
{ 


154 Ibid: 433. The full text of draft Art. 59 reads: 

‘1. A fundamental change of circumstances which has oceurred with regard to 
those existing at the time of the conclusion of a treaty, and which was not foreseen by 
the parties, may not be invoked as a ground for terminating or withdrawing from 
the treaty, unless: 

(a) The existence of those circumstances constituted an essential basis of the 
consent of the parties to be bound by the treaty; and 

(b) The effect of the change is radically to transform the scope of obligations 
still to be performed under the treaty. 

‘2. A fundamental change of circumstances may not be invoked: 

(a) As a ground for terminating or withdrawing from a treaty establishing a 
boundary 3; 

(b) If the fundamental change is the result of a breach by the party invoking 
it either of the treaty or of a different international obligation owed to the other 
parties to the treaty.”’ 

165°, .', A treaty may remain in force for a long time and its stipulations come 
to place an undue burden on one of the parties as a result of a fundamental change 
of circumstances. Then, if the other party were obdurate in opposing any change, 
the fact that international law recognized no legal means of terminating or modifying 
the treaty otherwise than through a further agreement between the same parties 
might impose a serious strain on the relations between the states concerned; and the 
dissatisfied state might ultimately be driven to take action outside the law... .’’ 
LLC. Report, note 134 above, in 61 A.J.I.L. at 481 (1967). ‘‘In most cases the 
parties gave no thought to the possibility of change of circumstances and, if they 
had done 80, would probably have provided for it in a different manner.’’ ‘f... the 
Commission was agreed that the theory of an implied term must be rejected and 
the doctrine formulated as an objective rule of law by which, on grounds of equity 
and justice, a fundamental change ot circumstances may, under certain conditions, 
be invoked by a party as a ground for terminating the treaty.’’ Ibid. 432. 

156 Professor Ago in I.L.C., 1963 I.L.C. Yearbook (I) 143, par. 4. 

157 Draft Art. 62, loc. cit. at 438-489. The ‘‘peaceful means’’ include ‘‘negotia- 
tion, enquiry, mediation, conciliation, arbitration, judicial settlement, resort to re- 
gional agencies or arrangements, or other peaceful means of their [parties’] own 
choice.’? See also LL.C. draft Art. 68, ibid. at 442. 

158 The Commission considered but rejected proposals for compulsory adjudication 
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Any treaty expresses shared expectations, a ‘‘common design’’ of the 
parties. A basic community policy, reflected in the rule pacta sunt ser- 
vanda which underlies much of the law of treaties, serves to secure and 
. to protect the shared expectations.. The rebus sic stantibus doctrine, how- 
ever, if it is given a broad formulation, unrelated to the expectations of 
the parties, expresses a different and often competing community policy 
in favor of peaceful change, that is, in favor cf a termination of a treaty 
obligation that has become unduly burdensome for one of the parties. 
If the doctrine becomes legitimized as propose by the International Law 
Commission, it will be incumbert upon the parties or other acceptable 
authoritative decision-makers, in a given situation, to seek in good faith a 
reconciliation of the competing community policies of stability and 
change.*® There are writers and governments (including that of the 
United States) who do not believe that ‘ʻa community policy in favor of 
peaceful change, if there be one, can ever be successfully formulated as a 
norm of international law, and in particular as a norm of the law of 
treaties, at least so long as states refuse to submit themselves generally 
to the jurisdiction of an international tribunal which could perform, in 
effect, a prescribing or quasi-legislative funstion.”’ 16° However, in a 
world spanned by an ever increasing number of treaties, where rapidly 
advancing technology generates ceaseless radical transformation of the 
social realities, law must be adaptable to chenge, and: the Commission’s 
effort to legitimize the doctrine, if not necessérily the formulation of the 
conditions in which it would apply, may be vizwed as a positive contribu- 
tion, despite, if not because of, the absence of compulsory third-party 
adjudication. Since obviously it has been impossible to prevent states 
from invoking the doctrine in exceptional cases, is it not wiser—rather 
than relegating a party to an evasion of the law by an extra-legal political 
act—to regulate the application of the doctrine and prescribe settlement 
procedures, even if they do not provide iron-clad guarantees against 
abuse? 7°! From this perspective, it may be useful to explore in a tenta- 


on the ground that Art. 62 as draftec ‘‘represented the highest measure of common 
ground that could be found among governments as well as in the Commission. .. .’’ 
Tbid. at 440. We agree with this view. 

159 Professor Lissitzyn correctly points out that the community policies: oz protect- 
ing shared expectations on the one hand, and peaceful change on the other, are not 
necessarily competitive or exclusive: there may be situations in which the continued 
application of a treaty may be both contrary to the snared expectations of the parties 
and an intolerable burden on one of them. Furthermore, when the genuine shared 
expectations of the parties are not ascertainable (in terms of an express intent), the 
burdensomeness of the performance of an obligation in a new situation may be ‘con- 
sidered as an important factor in the process of interpretation. Lissitzyn, note 149 
above, at 897-898. 

160 Lissitzyn, ‘‘Stability and Change: Unilateral Denunciation or Suspension of 
Treaties by Reason of Changed Cirecumstances,’’ A.3.I.L. Proceedings, 61st Annual 
Meeting, April 27-29, 1967, p. 186 aż 193. See statement by Richard D. Kearney, 
U. S. Member of I-L.C., in 57 Dept. of State Bulletin 719 (Nov. 27, 1967). 

161 f‘ Revolutions, Treaties, and State Succession,’’ 76 Yale Law J. 1669, passim 
(1967); McDougal in A.S.I.L. Proceedings, 61st Anrual Meeting, April 27-29, 1967, 
at 204-205; McDougal and Associates, Studies in World Public Order 601-605 (1960). 
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tive way some of the factors that would determine whether the unilateral 
‘‘withdrawal’’ action by France could be brought within the scope of 
the doctrine and, more specifically, within the conditions formulated by 
the Commission.1® 


c. “Change of circumstances” as invoked by France 


Although France did not invoke the rebus sic stantibus Coctrine eg- 
pressis verbis, General de Gaulle’s statement, quoted as a motto at the 
head of this article, is clearly based on it, and the French aide-mémoire 
specifically alleges the existence of ‘‘conditions . . . fundamentally dif- 
ferent from those of 1949 and the years thereafter.’’**? The French 
Government, it will be recalled, advanced essentially four principal argu- 
ments to show that a fundamental change had occurred: 


(1) “The center of international crisis’? had moved from Europe 
to Asia ‘‘where the countries of the Atlantic Alliance as £ group are 
obviously not involved,’’ and, as a result, France was faced with an 
inereased risk of being drawn into an unwanted war as long as it 
continued its participation in the American-dominated NATO struc- 
ture. 

(2) The threat of an attack or subversion from the Soviet Union,, .. 
which was the motivation for NATO, had subsided at least to a point 
of making the NATO military superstructure unnecessary, if not 
outright obstructive to reducing international tension. 

(3) Although nuclear weapons had emerged as the most important 
component of modern defense, the bulk of the Western nuclear arsenal 
remained ‘‘outside’? NATO and this was one reason why France had 
to develop its own nuclear foree of dissuasion. 

(4) The Soviet Union’s acquisition of a massive nuclear arsenal 
had changed profoundly the world balance of power; the resulting 
direct threat to United States territory had reduced the credibility 
of the American commitment to employ its nuclear arsenal in case 
of an attack on Europe. 

162 We do not consider it necessary for the purpose of this article to deal with the 
question to what extent the substance of Art. 59, and particularly of Art. 62, could 
be invoked as existing law (lea lata). 

168 French aide-mémoire of March 10, 1966, note 30 above. France invoked ‘the 
doctrine in two instances before the P.C.L.J., see note 145 above. The French Chamber 
of Deputies expressly referred to the doctrine as justifying the termination of the 
Franeo-American war debt agreements of 1926, and the French Government in effect 
did not pay the debt, without, however, formally relying on the doctrine. 1932 U. S. 
Foreign Relations (I) 746 (1948). The French representative in the Sixth Committee ' 
of the U.N. General Assembly, M. Monod, commented on an earlier version of tho 
LL.C. draft: ‘‘It had disturbed some representatives that the Commission had 
devoted a separate article... to the effects of a fundamental change of cireum- 
stances. The rebus sic stantibus clause had hitherto been chiefly a subject of academie 
controversy. The fact was, however, that the situations which had given rise to 
that clause were by no means theoretical but wholly real. By taking up the question, 
the Commission had lived up to its responsibilities and had set a problem which 
sooner or later must be solved.’’? U.N. General Assembly, 18th Sess., Official Records, 
Sixth Comm., 787th meeting, Cet. 9, 1963, p. 29 (Doe. A/C.6/SR. 787). 
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No one can question that these elements indicate a ‘‘change’’ of circum- 
stances as postulated in the first of the five conditions in the International 
Law Commission’s draft. Was this change ‘‘fundamental’’? Would it 
be proper to rely only on circumstances directly or at least indirectly re- 
lated to the Treaty or even not related to it at all?+%* No objective ecri- 
teria are suggested by the Commission, but in the present case there can 
be little doubt that the change from the American nuclear monopoly to 
an. essentially bipolar system was ‘‘fundamental’’ and sufficiently closely 
related to the NATO commitments. Again, although all fourteen NATO 
members in a declaratory policy statement flatly denied the French alle- 
gation regarding the cessation of the Soviet threat,1® the actual 2urrent 
policies of these members suggest that, in their view also, at least the 
nature and ‘‘quality’’ of the threat has in fact changed The meaning 
of the Commission’s third condition, that the change musi not heve been 
‘*foreseen’’ by the parties, is particularly ambiguous. Would this sub- 
jective requirement, linked essentially to the expectations of one of the 
parties, be defeated only if it appeared that France had foreseen (or 
must have foreseen) the changes as inevitable, or also if it had foreseen 
(or must have foreseen) them as likely, or just possible? ** In any case, 
the answer would turn on an analysis of the circumstances surrounding 
the commitments in their broadest context, and it may well indicate, if 
we are free to speculate, that at least some of the above changes were 
not or could not have been foreseen as inevitable or even as probable. A 


164See Kearney, note 160 above, at 721. 

165 Common Declaration, March 18, 1966, 54 Dept. of State Bulletin 536 (April 4, 
1966), 14 NATO Letter 24 (May, 1966). For the view that, although the Soviet 
Union’s methods have changed, its objectives remain the same, see The Atlantic 
Alliance, Basic Issues, note 39 above, pp. 3, 7; and the Christian Science Monitor, May 
3, 1967, p. 11, col. 1. See also The Atlantic Alliance, Unfinished Business, A study by 
the Subcommittee on National Security and International Operations, 90th Cong., 
1st Sess., pp. 3-5 (1967). The recent projection of Soviet naval power to the 
Mediterranean and the Middle East has been cited as a new manifestation of the 
continuing threat. 

166 Assistant Secretary of Defense McNaughton said: ‘‘I feel... there is a change 
of quality of the threat.’? Hearings on The Crisis in NATO, note 23 above, p. 51. 
See also Ambassador Harlan Cleveland, ‘‘The Political Phase of NATO,’’ address 
delivered at the NATO Defense College in Paris, July 19, 1966, at pp. 3-7 (U. 8. 
Del: to NATO, 1966). The so-called ‘‘Harmel’’ Report on the Future Tasks of the 
Aliance, approved by the Council (with the concurrence of France) on Dee. 14, 1967, 
states that the international situation has changed significantly, ‘‘the nature of the 
confrontation’? has changed ‘‘but not the basie problems,’’ and ‘‘the possibility of 
a crisis cannot be excluded.’? Annex to NATO Press Communique M4 (67) 3 of 

` Dec. 14, 1967, published also as Committee Print, submitted by the Subcommittee on 
National Security and International Operations to the Sen. Committee on Government 
Operations, 90th Cong., 2nd Sess. (1968). 

167 Lissitzyn, loc. cit. note 149 above, at 915; Kearney, note 160 above, at 721. 
Professor Lissitzyn points out that in most cases ‘‘foreseeing’’ is likely to be 
imputed rather than shown as a fact, loc cit. We concur in his view that an earlier 
formulation providing for the exclusion of the changes of circumstances ‘‘which the 
parties have foreseen and for the consequences of which they have made provision in the 
treaty itself’? might be preferable. Ibid. at 916-917. Emphasis added. 
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process of interpretation designed to elucidate the shared expectations of 
the parties and employing all the relevant indices +°% will also determine 
whether the circumstances existing in 1948-1954 did, in fact, constitute 
the ‘‘essential basis of the consent of the parties’’ and the scope of the 
obligations still to be performed; that is, the Commission’s fourth condi- 
tion and an element of the fifth condition respectively. However, whether 
the change was such as to transform ‘‘radically’’ the scope of the obliga- 
tions would presumably be measured not only by the shared reasonable 
expectations, but also by community policy favoring peaceful change in the 
interest of justice and maintenance of peace. Even a cursory interpreta- 
tion is likely to confirm that the ‘‘threat’’ of a Soviet attack, as perceived 
by the parties at the time, did present an essential basis of their consent. 
Again, the argument would be made that the scope of the initial commit- 
ment has in fact been radically transformed (so as to render the present 
commitment intolerable) chiefly as a result of the magnified risks flowing 
from the acquisition of a massive nuclear capability by the potential enemy 
and the risk to France from the American involvement in Asia. The final 
question is whether France, before acting unilaterally, has made a good- 
faith effort to obtain an agreed solution through available procedures, as 
required by the general principle of good faith, which is reflected in the 
International Law Commission’s draft. General de Gaulle, having made 
an atterapt on the highest level in 1958-1961 to increase radically the in- 
fiuence of France in the Allied councils, apparently concluded that the 
persistent and basic divergence of policies had made any effort toward an 
agreed. modification of the military structure futile. The French Govern- 
ment’s broad views on ‘‘integration’’ and its objections to specife ar- 
rangements had been known; yet at no time had France made any specific 
proposals to the other members. The proper procedure would have been 
for the French Government, before taking a unilateral decisior, to submit 
concrete proposals for reorganization to the Council, with a view to ex- 
ploring the possibilities of reconciling the competing policies. This pro- 
cedure may not have conformed to General de Gaulle’s style, but it was 
required by the justified expectations and the good-faith principle.” 
Considering the differences of view on strategy ‘7° and other matters among 
the NATO members and within the individual governments, it is quite 
conceivable that a French proposal for a substantial reduction of the 
hierarchie aspects of the integrated structure in favor of voluntary ‘‘co- 
operation’’ might have received substantial support. 

The International Law Commission took the position in its Commentary 
that its definition of a ‘‘fundamental change of circumstances’’ should 


168 See note 134 above. 

169 See, e.g., the Belgian Government’s emphasis on multilateral discussion with 
a reference to Arts. 3 and 9 of the Treaty and ‘‘common decision’? in the Council. 
Belgian note of April 13, 1966, in La politique étrangére, note 13 above, at 62-63. 
Also the strong emphasis on Art. 12 (review of the Treaty) in the U. S. note of 
April 12, 1966, note 35 above. 

170 H. van B. Cleveland, note 104 above, at 16-23. 
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suffice to exclude abusive attempts to terminate a treaty on the basis 
merely of a change in national policy. Actually, a coalition of members 
from the Socialist and developing countries felt that it would be going 
too far to state that a change of policy could never be invoked as a 
ground for termination. They referred to ‘‘a treaty of alliance as a pos- 
sible case where a radical change of political alignment ... of a country 
might make it unacceptable, from the point of view of both (sic!) parties, 
to continue with the treaty.” 1! It is beyond dispute that the French 
national policy after 1958 underwent a marked transformation from a 
reliance on collective defense within the Atlantic Alliance and on European 
integration to an overriding emphasis on the national rôle of France as 
an ‘‘independent’’ leader of a ‘‘Europe of the fatherlands’’ of still un- 
defined dimension or pattern. General de Gaulle was recalled to power 
in response to a military rebellion; his return avoided a civil war but 
caused a substantial realignment of political power in France.17* An 
argument could be made that the change in the political alignment was so 
radical that France could not possibly maintain its participation in the 
Western security community. However, the argument is not very con- 
vineing, if for no other reason, because General de Gaulle himself has 
insisted on continuing the French membership in the North Atlantic 
Treaty, and France has clearly remained under the protection of the 
United States’ ‘‘strategic umbrella.’’ But these considerations illustrate 
that recognizing a change in national policy as a possible basis for in- 
voking the rebus sic stantibus doctrine may make the task of applying 
the ‘‘objective’’ rule more difficult.1*§ 

The fact that a treaty obligation is not ‘‘perpetual’’ in time would not, 
in the Commission’s view, bar a state from invoking the doctrine,*** but 
the Commission did include a general clause to the effect that the appli- 
cation of its draft articles ‘‘to treaties which are constituent instruments 
of an international organization or are adopted within an international 


171 LL.C. Report, note 134 above, at 433-434; Schwelb, Memorandum No. 6 (Prov. 
Ver.), Fundamental Change of Circumstances, A.S.LL. Study Group on the Draft 
Articles of the Law of Treaties 23 (Sept., 1966). ; 

172 Meisel, The Fall of the Republic—Military Revolt in France (1962); Williams 
and Harrison, De Gaulle’s Republic (Oxford, 1960). 

173 Schwelb, note 171 above, at 22, 23. 

174 The North Atlantie Treaty contains a provision for termination (see nota 180 
below), and the commitments stemming from the participation in the NATO structure 
in principle would appear subject to the same provision. Since the Commission text 
does not limit the doctrine to ‘‘perpetual’’ treaties or to treaties containing no 
provision for termination, France would not be barred from relying on it just 
because it could lawfully free itself from ell its obligations by withdrawing from the 
Treaty itself in accordance with Art. 13 of the Treaty. Lissitzyn, note 149 above, 
at 917. Note, however, Art. 53 and the Commission’s comment in I.L.C. Rep., note 
134 above, at 415-418. See also the provision concerning international organizations 
immediately below. 

On the question whether Art. 12 of the Treaty, providing for a possibility af re- 
vision after 10 years, could be viewed as barring recourse to the rebus sic stantibus 
exception, see Sibert, note 109 above, at 179, and Delbez, note 79 above, at 246. 
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organization shall be subject to any relevant rules of the organization.” +75 
We thus return to the basic issues of whether NATO is ‘‘an international 
organization’’ and whether its acts are international organization decisions 
or ‘‘treaties . . . adopted within an international organization.’? Again, 
what are the “‘relevant rules’’ of the Organization that would govern? 17° 
And finally, could or should the ‘‘changed circumstances’’ rule apply to 
acts of international organizations under any conditions?—a question that 
was beyond the Commission’s task. It is difficult to conceive of any situa- 
tion in which a member of an integrated organization such as the European 
Community, endowed with well-defined safeguard and revision procedures, 
could reasonably invoke the doctrine in order to avoid an obligation im- 
posed by an organ of the Community. Could a Member of the United 
Nations invoke the doctrine to terminate its obligation derived from a 
Security Council decision under Chapter VII of the Charter, since a 
withdrawal from the United Nations itself might possibly be rationalized 
by that doctrine? +77 The character of the North Atlantic Treaty as a 
military security agreement would suggest a liberal application of the 
doctrine, considering the inherent instability of traditional alliances. 
Since, however, NATO has evolved beyond the alliance stage and embodies 
an institutionalized collaboration in the Atlantic context, the review and 
termination rules of the Organization are the ‘‘relevant rules” that should 
control. 


2. FRANCO-UNITED STATES BILATERAL AGREEMENTS 


The five bilateral agreements in which France had agreed that certain 
facilities on its territory would be available to the United States Armed 
Forces **8 were to ‘‘remain in effect during the period of validity of the 
North Atlantic Treaty, unless the two governments decide beforehand to 
terminate [them] by mutual consent,’’ with an addition, in two of the 
five agreements, that the decision to terminate was ‘‘particularly appro- 


175 Art, 4, I.L.C. Rep., note 134 above, 61 A.J.I-L. at 293 (1967), with an explanatory 
comment at 294. A number of governments have commented on, and raised questions 
with respect to, an earlier version of this article. I.L.O. Rep., note 134 above, at 124, 
138, 144, 156, 165, 179. 

176 Only rules on the effect of changed circumstances or any rules on termination of, 
or withdrawal from, the treaty organization? 

177 Although the Charter is silent on this point, an interpretive declaration was in- 
cluded among the official documents of the San Francisco Conference, recognizing that 
‘exceptional circumstances’? may induce a Member to withdraw. Goodrich and 
Hambro, Charter of the United Nations 143-144 (2nd ed., 1949). But see Dehousse, 
“Le droit de retrais aux Nations Unies,’’ 2 Rev. belge de droit int. 8, at 12 (1966), 
and Rolin cited there. Badura, note 109 above, at 95, referring to Berber, envisages 
the possibility of a member state invoking the ‘‘clausula’’ rebus sic stantibus in 
order to denounce the ‘‘perpetual’’ E.E.C. Treaty in the event of a constitutional 
change in another member. 

178 Ses note 32 above. The Franco-U. S. agreements contemplated a substantial 
number of ‘‘technical agreements,’’ all of which presumably terminated simultaneously 
with the principal agreements, unless the two parties agreed otherwise. 
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priate upon advice of the North Atlantic Council.” ° Accordingly, 
France had a legal right to terminate these agreements in the first place 
by ceasing to be a party to the North Atlantic Treaty, which it was free 
to do as of August 24, 1970, at the earliest; 1% but since General de Gaulle 
expressly denied any intention to withdraw fram the Treaty, this method 
was foreclosed.48t The alternative would have been the classic method of 
‘‘mutnal consent’’ of the two governments. 

Apart from the references to the ‘‘advice of the North Atlantic Coun- 
eil,’’ four of the five bilateral agreements were silent as to the procedure 
a party was to follow in order to obtain termination or modification. 
However, the agreement on the System of Communications, the only one 
concluded after General de Gaulle’s return to government in 1958, pro- 
vided, in addition, that at any time after the agreement should have been 
in force for three years ‘‘the Parties will consult at the request of one 
of them with a view to revising the Agreement to adapt it to new cireum- 
stances which might present themselves’’; if the parties could not agree 
‘fon effecting modifications judged necessary by one of them’’ within one 
year after the request for a revision, the interested party was to be free 
“‘to denounce the Agreement after one year’s notice.’’ 18? 

At the time of the 1966 confrontation, the United States Government 
suggested that this procedure of adjustment ‘‘remains . . . [desirable] 
today and might appropriately be availed of in consideration of the bi- 
lateral agreements concluded earlier ... ,’’ cffering in effect to apply 
the two-year denunciation provision across the doard.4** Had the French 
Government accepted this offer, all five agreements could have been ter- 


179 Par, 15 of the Agreement of Feb. 27, 1951, Regarding the Establishment of an 
Air Depot at Déols-La Martinerie, T.I.A.8., No. 6180; Art. X of the Agreement of 
Oct. 4, 1952, Regarding Certain Air Bases and Facilities in Metropolitan France 
Placed at the Disposition of the United States Air Force, T.LA.S., No. 6131; Ex- 
change of Notes of June 17, 1953, Regarding Headquarters of the Deputy Com- 
mander, Allied Forces in Europe, T.I.A.S., No. 6134; Art. XI of the Agreement of 
June 30, 1953, Regarding the Construction, Operation end Maintenance of a Pipeline, 
T.LAS., No. 6133; Art. IX of the Agreement of Dec. 3, 1958, Concerning the System 
of Communications and Depots of the U. S. Army in Metropolitan France, T,I.A.8., 
No. 6132. 

180 Although the North Atlantic Treaty was signed on April 4, 1949, it came into 
force, according to Art. 11, on Aug. 24, 1949, when it had received the required 
number of ratifications. (This fact is at times overlooked; see, ¢.g., General de Gaulle’s 
Press Conference of Feb. 21, 1966, note 28 above.) Art. 13 of the North Atlantic 
Treaty provides that ‘‘[{a]fter the Treaty has been in force for twenty years [that 
is, on or after Aug. 24, 1969], any Party may cease to be a party one year after its 
notice of denunciation has been given’’ to the depositary (United States) govern- 
ment. The better interpretation of this provision appears to be that upon notification 
on Aug. 24, 1969, France could lawfully cease its membership in NATO on Aug. 24, 
1970. This interpretation is supported by Secretary General Manlio Brosio in 15 
NATO Letter 7-8 (Dec., 1967). 

181 General de Gaulle’s Press Conference of Feb. 21, 1966, note 28 above, and 
the French aide-mémoire of March 10, 1966, note 30 above. 

182 Art. IX of the Agreement Concerning the System of Communications and 
Depots, note 179 above. 

188 U. S. Reply, April 12, 1966, note 35 above. 
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minated by mutual consent at the end of two years.** Yet the French 
Government rejected this offer; it disregarded the procedure which it was 
required to follow with respect to the 1958 agreement, and also failed to 
seek ‘‘mutual consent’’ as it was required to do under the final clauses of 
the other four agreements. Instead, it announced 18° that the agreements 
‘fas a whole no longer correspond to present conditions, which lead it to 
resume in French territory the complete exercise of its sovereignty,” 
a formulation again suggesting the rebus sic stantibus doctrine, and it set 
a one-year deadline for the removal of American troops and installations.2*¢ 
In its second aide-mémoire, the French Government added what may be 
taken as another related reason—that these agreements ‘‘would no longer 
be applicable .. . in view of its decisions regarding its participation in 
the Atlantic Organization.” If France violated its international obliga- 
tions by the unilateral decision to terminate its participation in the Or- 
ganization, the French Government could not lawfully invoke that de- 
cision in justification of its termination of the bilateral agreements 187 
even if it chose to rely on the rebus sic stantibus doctrine.®® Moreover, 
when parties to a treaty specify in the treaty itself the procedure to be 
followed when ‘‘new circumstances”? require revision, it is difficult to see 
how one party can lawfully justify a unilateral termination on the ground 
of a “fundamental change of circumstances,” particularly if, as in the 
ease of France, the observance of the agreed procedure would entail not 
more than a year’s delay beyond the termination date, set arbitrarily by 
the French Government itself. 

The United States rejected the deadline, although it agreed to remove 
its facilities ‘‘as promptly as possible.’’ It explicitly refused to agree 
that there had been a fundamental change of circumstances, and by impli- 
cation rejected any recourse to the rebus sic stantibus doctrine. Although 
it refrained from saying so explicitly, the United States implied that it 
viewed the French decision as a violation of international law entailing 
international responsibility .1® 


184 France might have alleged, perhaps, that the two-year period had begun on 
March 10, 1966, the date of the first French aide-mémoire. 

185 French aide-mémoire of March 10, 1966, note 30 above. 

186 French aide-mémoire, March 29, 1966, note 34 above. The 1958 agreement 
would have required a minimum of a two-year period prior to the termination. 

187 The general rule was recognized by the Permanent Court of International Justice 
in the Case Concerning the Factory at Chorzów (Claim for Indemnity)—(Jurisdiction), 
[1927] P.C.LJ., Ser. A., No. 9, at 31. 

188 Drait Art. 59 of the I.L.C. states that ‘‘[a] fundamental change of cireum- 
stances ... may not be invoked ... [i]f the fundamental change is the result of a 
breach by the party invoking it either of the treaty or of a different international 
obligation owed to the other parties to the treaty.’? (Emphasis added.) ILC, 
Rep., note 134 above, in 61 A.J.I.L. at 428 (1967). 

iso‘, . . the attention of the French Government is called to the fact that its 
actions in withdrawing from, abrogating or repudiating existing agreements will entail 
financial problems and responsibilities that must be taken into account in any discussion 
of these actions.”’ United States Reply, April 12, 1966, note 35 above. This state- 
ment, in the context of the Franco-American correspondence, should suffice to defeat 
an allegation that the failure of the United States to protest French action on clearly 
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However, rather than press the legal issue and strain the unity araong 
the fourteen, the United States at the time appeared eager to pursue the 
French suggestions for discussions on the facilities which might be made 
available to the United States in France in the event of a conflict, and 
on certain other practical problems. In general, the legal component 
played a limited réle in the affair. Because of the political, geographic 
and military position of France, the overriding consideration on the part 
of the United States and the other members was to preserve a link between 
that country and NATO, and to minimize the military and political con- 
sequences of the rupture. 


V. LEGAL AND InstirurionaL AFTERMATH—DISINTEGRATION OR 
More INTEGRATION? 


Although some have questioned the continuing military viability of 
NATO after the French ‘‘withdrawal,’’+°° none of the governments con- 
cerned seriously considered its dissolution; on the contrary, intensive 
activity has centered on seeking solutions of the many multilateral issues 
within the NATO organs and of the bilateral issues between France, on 
the one hand, and Germany, the United States, and Canada on the other. 


1. ADJUSTMENTS OF MULTILATERAL ISSUES 
a. Relocation of NATO establishments: financial and political problems 


Responding to the Council invitation, Belgium made available an ap- 
propriate site for SHAPH, Italy for the NATO Defense College, and The 
Netherlands for AFCENT,** and the removal of the NATO establish- 
ments was completed within the deadline laid down by France.**? Since 
the relocation entailed substantial expenditure, the question arose whether 
the cost should be borne by France alone, or by the fourteen other NATO 
members, or whether it should be shared by France and its former part- 
ners. Thus far France has not been willing tc make any contribution. 
Moreover, the question of compensation for the NATO buildings and in- 
stallations taken over by France had to be faced. To the extent that 


stated legal grounds, and the subsequent conduct of the United States, constituted a 
waiver or acquiescence on its part. See also Our Changing Partnership with Europe, 
Report of Special Study Mission to Europe, 1966, House Committee on Foreign Affairs, 
Feb. 22, 1967, 90th Cong., 1st Sess., House Rep. No. 26, App. I, p. 37. Delbez (note 
79 above, at 249) speaks of ‘‘faute contractuelle caractérisée.’’? The same conclusion 
is reached by Rousseau, note 138 above, at 762. 

190 See note 213 below. 

191 The sites are located respectively in Casteau near Mons, Belgium; in Rome, Italy; 
and in Maastricht, The Netherlands. 

192 NATO Council Press Communigue M 1I(66)4 of June 8, 1966, pars. 3(b), (e) 
and (f), reproduced in 54 Dept. of State Bulletin 1001 (June 27, 1966). 

193 The financial aspects of the transfer out of Fraree of NATO facilities have 
been causing much concern. See, for instance, Twelfth NATO Parliamentarians’ 
Conference, Paris, Nov. 14-18, 1966, Report of the U. 8. Del. For the Use of Sen. 
Committee on Foreign Relations, March 31, 1967, p. 30. A House of Representatives 
Study Mission to Europe was disappointed to be unable to find reasonable estimates 
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France had violated its international commitments, it could be held liable, 
since, in the words of the Permanent Court of International Justice, ‘‘it 
is a principle of international law that the breach of an engagement in- 
volves an obligation to make reparation in an adequate form” 1% and 
‘the reparation of a wrong may consist in an indemnity corresponding 
to the damage.” 1! France has held the title to the jointly financed 
infrastructure facilities on its territory, subject, however, to what may be 
described as an equitable user-interest on the part of the NATO members. 
The fourteen could base their claim on the violation by France of its 
general NATO obligations, as indicated above, and of its specifie obliga- 
tions relating to infrastructure.*°* Even if the fourteen should decide not 
to rely on a violation of any international agreements or decisions, they 





of the cost of moving NATO and U. S. properties from France. Our Changing 
Partnership with Europe, Report of Special Stuéy Mission to Europe, 1966, of Rep. 
Edna F. Kelly, Chairman, ete., of the House Committee on Foreign Affairs, House 
Rep. No. 26, 90th Cong., Ist Sess., p. 8 (Feb. 22, 1967). However, Defense Secretary 
Robert McNamara, in his testimony before the House Committee on Foreign Affairs 
during the hearings on the Foreign Assistance Act of 1967, put forward certain 
figures. First, he mentioned that NATO-financed facilities in France were worth 
‘‘about’’ $750 million, of which the U. S. had financed ‘‘about’’ $300 million, the 
share of this country in the NATO financing having been three-sevenths. (This share 
has been recently negotiated downward to 25.7 percent for the future, including 
France, or 29 percent excluding France.) Second, he specified that the properties 
finance unilaterally by the U. S. in France amounted to ‘‘about’’ $550 million. 
Secretary McNamara estimated at ‘‘less than $150 million’? (of which ‘‘only $40 to 
50 million’? in foreign exchange), the cost of the move out of France, including the 
removal to a destination elsewhere in Europe, of some 820,000 tons and 70,000 U. 8. 
citizens. Hearings on the Foreign Assistance Act of 1967 Before Eouse Committee 
on Foreign Affairs, 90th Cong., lst Sess., Pt. I, April 11, 1967, pp. 132-133, 140 
(1967). But for different estimates, see Our Changing Partnership with Europe, 
above, pp. 8-9. (General Lemniizer, SACEUR, estimated (in 16 NATO Letter 5 (Jan. 
1968)) that more than 100,000 personnel and more than one million tons of supplies 
and equipment have been moved out of France.) Finally, it should be pointed out, 
that these short-term costs of the move do not include either the loss of the value of 
the assets that all the NATO nations, and particularly the U. S., had previously 
financei in France, or the cost of building the required new installations in other 
NATO-member countries. See also below, at note 242. According to newspaper 
reports, after ‘‘long and laborious’’ negotiations, France agreed to pay 88 million 
frances for the building taken over from the NATO Council in Paris (less 10% cor- 
responding to the French contribution to the construction of the building). Le Monde, 
March 9, 1968, p. 3, col. 5. 

194 Case Concerning the Factory at Chorzów (Claim for Indemnity)— (Jurisdiction), 
[1927] P.C.I.J., Ser. A., No. 9, at 21. 

195 Case Concerning the Factory at Chorzów (Claim for Indemnity)—(Merits), 
[1928] P.C.I.J., Ser. A, No. 17, at 27. 

196 These obligations could be said to derive from the Council Resolution of 1951 
which embodies the understanding of the parties as to the common use of the infra- 
structure projects, other decisions and agreements on common financing, the written 
or unwritten ‘‘separate arrangements’? (see the preamble in the Protocol on the 
Status of International Military Headquarters Ses Up Pursuant to the North Atlantic 
Treaty, note 53 above), as well as the subsequent conduct re-enforcing the obligation 
to continue making the facilities available for common use. 
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could invoke an agreed NATO procedure and demand ‘‘the residual value” 
of the installations turned over to France as ‘‘no longer required,” but, 
perhaps, no further compensation.*% In the alternative, they could seek 
redress on the grounds of unjust enrichment on the part of France or 
abuse of right.?** 

In demanding the removal of NATO military headquarters from its 
territory, France had made it known that it had no objection to the con- 
tinued presence of the North Atlantic Council, and this posed a delicate 
problem.**® Although some of the fourteen nations were eager to keep 
the Council in Paris in order to maintain a ‘‘physical’’ link with France, 
they all felt also that the political and military headquarters of the Alli- 
ance should be located within close proximity to each other,? because 
intimate day-to-day contacts between the Council and SHAPE have been 
useful, and rapid communication would become imperative in time of 
crisis. The Council resolved the dilemma by deciding to build a new 
temporary headquarters at Evére in Brussels.*° 


b. Reorganization of NATO: Simplification, broader planning, new 
integration 


In the first place, in a move toward simplification, the staffs of the Cen- 
tral Europe Commands were consolidated,”? and the Standing Group 
composed of American, British and French military representatives was 
abolished. The Group’s function of co-ordinating strategic planning was 
transferred to the Military Committee, serviced by an integrated Interna- 
tional Military Staff which has now teen organized as an Executive 


197 See, e.g., Protocol in preceding note, Art. 9. So far as military headquarters 
are concerned, Art. 9(b) might perhaps enable France to counterclaim for the loss 
in value of the returned property (‘‘negative residual value’’). See also text below 
at notes 248 ff. There is a proviso reserving the Council authority to ‘‘decide other- 
wise.?? 

198 The compensation would certainly include the value of the use for the remaining 
years before France could lawfully withdraw from the Treaty, caleulated on the 
basis of a useful life of each project, and the value of the benefit gained by France 
thereafter for the remainder of the useful life of the project. 

199 Secretary Rusk in Hearings on the Atlantic Alliance Before the Subcommittee 
on National Security and International Operations of the Senate Committee on Govern- 
ment Operations, 89th Cong., 2nd Sess., Pt. 5, pp. 151-152 (June 16, 1966). 

200 Ibid. 151. 

201NATO Press Rel. M3(66)3, NATO Ministerial Meeting, Final Communique, 
Paris, Dee. 16, 1966, par. 23, reprodiced in 15 NATO Letter 13, at 29 (Jan., 1967). 
The transfer to the newly constructed complex in Belgium was completed in late 
1967. Financial problems have arisen in this context also. The Council decision to 
build a new permanent headquarters at Heysel near Brussels may remain a dream. 

202 Par. 3(d) of NATO Council Press Communique M 1(66)4, note 192 above. The 
staffs of the Commander-in-Chief Central Europe (AFCENT), and of the Commanders- 
in-Chief of the Land and of the Air Forces in Central Europe (LANDCENT and 
AIRCENT) were merged and placed directly under the AFCENT Commander. 1967 
NATO Letter 12-19 (March, 1967). ‘‘Over 1,090 personnel economies were realized.’’ 
General Lemnitzer in 16 NATO Letter 5 (Jan., 1968). 
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Agency.” France has withdrawn from the Military Committee but main- 
tains a liaison mission with it. Again, by its own decision, France does not 
participate in the Defense Planning Committee whose force-review func- 
tions have now been expanded to cover all matters concerning the inte- 
grated military structure. The Council, in which France continues to sit, 
deals with the more general military problems in addition to the political 
and economic subjects within its competence, and it does not review the 
Defense Planning Committee’s deliberations.? 

Second, in the field of strategic planning the NATO Ministers, as de- 
scribed earlier, in 1967 discarded the ‘‘massive retaliation’’ doctrine and 
formally adopted the ‘‘flexible response’’ strategy, with France partici- 
pating neither in the discussion nor in the decision.” The American con- 
cept, which has already prevailed in fact, was thus legitimized, although, 
by Secretary McNamara’s own admission, ‘‘the people of Western Europe 
have never fully accepted’’ the new strategic doctrine.?°° Again, in order 
to provide more flexibility and better adaptation to the long lead time 
of modern weapons, the three-year force-planning cycle under the original 
Annual Review was extended tc a ‘‘rolling five-year procedure,’’ now 
called Defense Planning Review, under which the size, composition and 
equipment of national forces are planned on a five-year basis.” Also in 
the field of planning, a new NATO Command, the Iberian Atlantic 


203 Ibid. MI(66)4, par. 3 (g). The Standing Group originally located in Washing- 
ton, D. C., functioned also as executive agent of the Military Committee. It has 
never proved very effective and its continued existence without France might have 
been resented as a proof of ‘‘ Anglo-Saxon’? domination within the Alliance. The 
International Military Staff has the task of ensuring that appropriate steps are taken 
for the implementation of the Military Committee’s policy and decisions. To this 
end it prepares plans and studies, and recommends military policies to the Committee. 
Beaufre, note 67 above, at 52-54. 

204 The Secretary General decides, presumably on the basis of the potential French 
interest, whether a matter should be considered by the Defense Planning Committee 
or the Council. The Committee meets either on the ministerial level (Defense and 
Foreign Ministers) or on the level of permanent representatives. 

205 See note 101 above. 

206 Hearings on United States Troops in Europe Before Combined Subcommittee 
of Sen. Foreign Relations and Armed Services Committees, Sen. Comm., 90th Cong., 
ist Sess., especially pp. 5-6, 34 (April 26 and May 3, 1967). 

207 This means that the NATO military authorities had to work out their force pro- 
posals for the period beyond 1970. After an interim five-year report for 1966-1970, 
the ‘‘ first’? NATO five-year plan covering the period 1968 through 1972 was adopted 
in December, 1967. See par. 7 of NATO Defense Ministers Communique, Paris, July 
25, 1966, in 14 NATO Letter 25 (Sept., 1966); pars. 17, 18, 19, Final Communique 
of the NATO Ministerial Meeting, Paris, Dec. 16, 1966, note 201 above; par. 18, 
NATO Press Communique M4(67)38, Dec. 14, 1967. A confidential SHAPE paper 
proposing further changes in NATO strategy as a result of a study has been pre- 
pared. New York Times, April 20, 1967, p. L10, col. 1. For details of the ‘‘five 
year’? procedure, see Hearings on U. 8. Troops in Europe, 1967, note 206 above, 
pp. 20-21. See also Ambassador Harlan Cleveland, ‘‘The Resurrection of NATO,” 
address ‘before the Natl. Press Club, Washington, D. C., Aug. 23, 1967 (U. S. Mission 
to NATO, 1967); and Vandevanter, note 111 above, at 78. 
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(IBERLANT), has been activated.?°** However, potentially the most im- 
portant development was the establishment by the Council (with France 
again not participating) of two new bodies Zor nuclear planning. Al- 
though membership in the Nuclear Defense Affairs Committee 2% is open 
to all members, Iceland, Luxembourg and Norway (and France, of course) 
decided not to participate. The Committee’s principal task is to instruct 
and supervise the Nuclear Planning Group of seven members, four of 
which are permanent (Germany, Italy, United Kingdom, United States) 
with three serving eighteen-month terms. Canada, The Netherlands and 
Turkey emerged as the first three ‘‘nom-permanent’’ members after a 
contest marked by ‘‘intense rivalry’? among the smaller members of the 
Alliance. The Group, whose composition is reminiscent of the United 
Nations Security Council, is charged with evolving a NATO nuclear 
strategy under the supervision of the Nuclear Defense Affairs Committee. 
A United States spokesman described the new framework as the most 
important process of consultation on nuclear strategy ever undertaken on 
an international basis,?** but it is much too early to say whether it will 
give the nuclear ‘‘have-nots’’ a sense of genuine sharing in planning 
nuclear strategy as a substitute for their own nuclear forces. Such a 
result would be compatible with the proposed non-proliferation treaty, 
and at the same time it could conceivably provide an impulse toward 
closer military integration on the Atlantic level. The past record, how- 
ever, marked as it is by extreme reticence on the part of the United States 
as far as its strategic deterrent is concerned, calls for great caution in 
any estimate of the future. 

Third and last, an instance of additional military integration may be 
discerned in the creation of a new Standing Maval Force Atlantic, con- 
sisting of a squadron of several destroyer-type ships from several NATO 
countries, placed under the Supreme NATO Commander, Atlantic. This 
multinational naval task force is the first fully integrated naval force 
placed directly under the Alliance’s military authority in peacetime.” 

208 This Command was officially decided upon in 1950 but because of various objec- 
tions of a political nature it was only activated in 1967. New York Times, June 24, 
1967, p. C10, cols. 4-5. Some 410,000 square miles of the ocean facing the Atlantic 
coast of France and North Africa were within the scope of the NATO Commands 
in France, 

209 See par. 15 of the Dec. 16, 1966, Communique, note 201 above. France did not 
associate itself with this decision. Ibid., par. 22. See generally note 92 above. 

210 New York Times, Dec. 15, 1966, p. M1, zol. 7; par. 16 of the Dee. 16, 1966, 
Communique, note 201 above. This Committee evolvel from the Special or ‘‘Mc- 
Namara Committee,’’ note 92 above. 

211 New York Times, loc. cit. A new NATO force planning exercise (based on the 
1968-1972 force plan), an experimental NATO zommunications satellite system, which 
is to bring about ‘‘a revolution’? in command end control process, and a new mecha- 
nism for joint development and production of armaments have also been mentioned. 
Under Secretary of State Rostow, ‘‘Concert and Conciliation: The Next Stage of 
the Atlantic Alliance,’’ 57 Dept. of State Bulletin 422 (Oct. 2, 1967). 

212 Par, 15, NATO Press Communique M4(67)3, Dee. 14, 1967; New York Times, 


June 24, 1967, p. M10, col. 4. The new naval foree, activated on Jan. 18, 1968, is 
the outgrowth of a U. 8. initiative. In May, 1967, the NATO Defense Ministers 
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The refusal of the fourteen to follow France’s example, and their 
ability, on the contrary, to take certain new steps, however modest, toward 
additional integration and toward an adjustment of the Alliance to the 
nuclear age, may be viewed as a “‘silver lining” effect of France’s with- 
drawal which, without any doubt, has weakened NATO’s military strength 
and political stature.2** The extent of this weakening effect will depend 
in part upon the new terms of co-operation between the French and NATO 
forces which, as will be shown below, remain ambiguous thus far. 

Proposals have been advanced recently within NATO for an expansion 
of its activities in the fields of political consultation and technological 
development, but the results of these initiatives are still uncertain. 


c. Present legal position of France in NATO: “the uneasy ally” 


France remains bound, as we have seen, by the North Atlantic Treaty. 
In its first aide-mémoire of March 10, 1966, the French Government did 
not ‘‘call in question’’ its adherence to the Treaty. Moreover, the French 
Government declared that it did not ‘‘intend to take advantage in 1969 
of the terms of article 13 of the treaty,’’ subject, however, to the elliptic 
qualification ‘‘unless events in years to come were to bring a radical change 
in East-West relations.’’**+ In addition to the uncertainty injected by 
this proviso, which had provoked considerable speculation, France intro- 
duced a new element of psychological ambiguity 745 by coining the concept 


discussed the plans proposed by the United States to ‘‘bolster NATO’s flanks”? most 
exposed in a crisis situation. These plans contemplated naval task forces rapidly 
available to the Alliance. The Mediterranean fleets would be placed under the direct 
command of SACHUR and the Atlantic naval foree under the direct command of 
SACLANT. The Defense Ministers did not go as far as this proposal. 

218 There is no agreement on the extent of this impairment. NATO conventional 
forces, it is argued, deprived of the possibility to stockpile ammunition in France, 
could not hold off an attack from the East for more than a few days. Disposal of 
U. S. Military Installations and Supplies in France, Report by Senator Ernest Gruen- 
ing, Chairman, Subcommittee on Foreign Aid Expenditures of the Sen. Committee on 
Government Operations, Sen. Doe. No. 16, 90th Cong., 1st Sess., p. 7 (April 6, 1967). 
Others deny the relevance of this factor in modern mobile warfare. Hearings on 
U. 8. Troops in Europe, 1967, note 206 above, pp. 25-26 and 50-51. General Lemnitzer, 
SACEUR, states that, in view of the ‘‘possible loss’’ of the important French forces 
from the center region and ‘‘little likelihood of any significant increases in force 
commitments,’’ he has had to ‘‘thin out’? the forces; this means an earlier commit- 
ment of reserves and increased ‘‘ possibilities for the earlier employment of selected 
nuclear weapons.’? 16 NATO Letter 4 (Jan., 1968). It has been suggested that 
one consideration on the part of some of the NATO nations in the decision to continue 
and strengthen NATO has been their fear of being left cn the Continent ‘‘alone’’ 
with Germany, since the continuing presence of U. 8S. forces in Germany is predicated 
upon the continuation of the NATO structure, and the British economie difficulties 
threaten the continuation of an effective British military ‘‘presence’’? on the Con- 
tinent. See also Hunt, NATO Without France: The Military Implications (Adelphi 
Paper Ser., No. 32, Institute for Strategie Studies (Dec., 1966)); Amme, Jr., NATO 
Without France—A Strategie Appraisal (1968). 

214 Aides-mémoire of March 10 and 11, 1966, note 30 above. 

215 For a discussion of the lack of precision in Art. 5 of the Treaty containing the 
commitment in case of armed attack, see text at note 84 above. i 


r 
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of ‘‘unprovoked attack’’: France was ready to fight by the side of its 
partners, General de Gaulle said, if one of them should become the victim 
of an ‘‘unprovoked attack.” =° Former Secretary of State Acheson de- 
scribed the term as ‘“‘slippery’’ because ‘‘an attack is usually the result 
of a quarrel and nobody knows who provoked whom.” 247 Although the 
term is not novel”! and obviously reflects the applicable international 
law,"* its use in the context of the current French policy could be viewed 
as another manifestation by France of its detachment from the Alliance. 

In addition to its commitment under the North Atlantic Treaty, France 
remains bound as a member of the Western European Union (W.B.U.) 
by a treaty signed in 1948 and amended in 1954.78 This treaty binds 
France for a minimum period of fifty years **4 which will expire in 1998, 
and it thus extends the commitment of France substantially beyond that 
undertaken in the North Atlantic Treaty. Moreover, the collective de- 
fense commitment in the W.E.U. treaty is formulated with considerably 
greater precision than in the North Atlantic Treaty,??* in that France is 
obliged, in case of an armed attack in Europe on any of its six partners, 
to render assistance by all the means at its disposal, including its military 
forces. This commitment on its face is quite unambiguous. On the other 
hand, the Western European Union, of which the United States is not a 
member, has served in a very modest way as a forum for military and 
political discussions between the Six of the European Community and 
the United Kingdom, and if the trend in military integration should point 
toward a European rather than Atlantic framework, the Union could 
assume a more significant rôle.??3 


216 Letter of General de Gaulle to President Johnson, March 7, 1966, note 29 above. 

217 Hearings on the Atlantic Alliance, 1966, note 44 above, Pt, 1, pp. 8, 32-33, Pt. 3, 
pp. 1138-114, Pt. 4, p. 129, Pt. 5, pp. 159-160, 164. The events at the outbreak of 
World War I bear out the proposition advanced by Secretary Acheson. After more 
than half a century there is still far from general agreement as to ‘‘who provoked 
whom’’ in 1914. In private conversations French officials have sought to minimize 
the importance of the term ‘‘unprovoked’’ as used by General de Gaulle. Ibid. at 159. 

218 The United States reportedly employed it recently within NATO in connection 
with the Cyprus controversy. 

219 An attack that was im fact provoked could not serve as a lawful basis for the 
exercise of ‘‘collective self-defense?’ within the meaning of Art. 51 of the U.N. 
Charter. 

22019 U.N. Treaty Series 51, as amended by a Protocol of Oct. 23, 1954, 211 ibid. 
342; 43 A.J.I.L. Supp. 59 (1949), 49 ibid. 128 (1955). The parties to this treaty 
are Belgium, France, Luxembourg, The Netherlands, United Kingdom, Federal Re- 
publie of Germany, and Italy. i 221 Tbid., Art. X. 

222 Article 5 reads: ‘‘If any of the High Contracting Parties should be the object 
of an armed attack in Hurope, the other High Contracting Parties will, in accordance 
with the provisions of article 51 of the Charter of the United Nations, afford the 
Party so attacked all the military and other aid and assistance in their power.’’ 
Compare this article with the wording of Art. 5 of the North Atlantic Treaty as 
quoted and discussed at note 82 above. 

228 Charpentier, note 128 above, at 431-433. However, France has consistently 
refused to comply with its obligation to submit the level of stocks of its nuclear 
weapons to a decision of the Union as provided by the 1954 Protocol to the 1948 
Brussels Treaty. Stikker, note 23 above, at 365. 
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In reaffirming its treaty commitments to the Alliance, the French Gov- 
ernment offered to establish French liaison missions 7*4 at the NATO Com- 
mands, and such liaison, in fact, has been preserved following the re- 
location: of the several headquarters, but the efforts to formulate new, 
meaningful terms of co-operation between NATO and France have met 
with very little success. 


d. French military co-operation in peace and in war 


As early as June, 1966, the Council prescribed the procedure for nego- 
tiations with France ?* and listed as the most prominent issues, first, the 
assignment of the French forces in Germany and their co-operation with 
the NATO forces and, second, French participation in the NATO Air . 
Defense, Ground Environment System (NADGE) and in the NATO infra- 
structure projects.22° Thus far, an understanding has been reached on 
some of these problems for the peacetime period. France has agreed to 
continue its participation in the air defense warning system and NADGE; 
it retains the fuel pipeline to Germany on its territory; and, what is 
most important, it has continued the permission to Allied military air- 
craft to fly over French territory.227 Again, French naval units have 
continued to participate in NATO maritime exercises.?* 


224 Aides-mémoire of March 10, 1965, and of March 29, 1986, notes 30 and 34 above. 

225 The Council agreed that political problems could be considered by the Council 
in permanent session and when ‘‘a suficient agresment’’ is reached, the elaboration 
of more technical ‘‘military agreemerts will be referred to discussions between the 
French High Command and SACEUR.’’ NATO Council Press Communique of June 
8, 1966, pars. 4(a), (d), (e), note 19% above. 

226 Ibid., par. 4(b), (e). NADGE is a vast communications and control system for 
air defense. 

227 France also continues to participate in such NATO technical activities as the 
Military Agency for Standardization in London end various Allied communications- 
electronic activities. France announced that as of Jan. 1, 1967, it would cease to 
contribute to NATO infrastructure expenses and to most of the military budget. 
However, France reportedly kas agreed to continue to contribute to works approved 
for construction as of Sept. 7, 1956. Staff Memorandum on United States Investment 
of Military Assistance Funds in Military Installations Located in France, House Com- 
mittee on Foreign Affairs, 90th Cong., 1s; Bess., Comm. Print, March 1, 1967. 

More than 100,000 flights a year are made over French territory for communication, 
supplies, and training purposes by aircraft of NATO members. In May, 1966, France 
announced that the year-to-year permission for military aircraft to fly over French 
territory was changed to a monthly basis and this caused concern among France’s 
allies. Subsequently, it restored the year-to-year permission. At the time, and 
before France granted the year-to-year permission, some suggested that ‘‘it would be 
unwise to count too much on the cooperation of Franee.’’ 12th Ordinary Bess., 
Assembly of Western European Unien (W.E.U.), Doc. 375, as reproduced in 14 NATO 
Letter 24-25 (Sept., 1966); Atlantic Community News, Oct. 1967, p. 1. Most re- 
cently, however, the French Government has again imposed an additional prerequisite, 
thus returning in effect to the month-to-month basis. 

228 In 1967, French Navy ships, submarines and maritime patrol aircraft participated 
in the exercise ‘‘Perfect Play’’ held in the Eastern Atlantic under SACLANT, Nor- 
folk, direction. Some 20 ships and more than 20 aireraft participated, coming also 
from Canada, The Netherlands, Nerway, Portugal, and the U.K. The French par- 
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However, the French Government’s determination to retain the utmost 
freedom of decision in wartime, including the freedom to remain neutral, 
has made it impossible to reach an understanding on such vital questions 
as the rôle of French forces on French territory, access in wartime to 
French territory and installations, and the definition of cireumstances 
in which France would use its national forces in case of a European con- 
flict involving NATO. Only technical conversations were held between 
the Allied Commander and the French Chief of Staf, and a limited 
agreement was reached on a program for emergency co-operation between 
NATO forces and the two French divisions stationed in Germany.”®° In 
view of the resulting uncertainty, the Allied Commander is reported to 
have devised two different sets of plans for Europe’s wartime defense, only 
one of which is based on French participation.” 


2, ADJUSTMENT OF BILATERAL ISSUES 


As noted above, the bilateral issues that required settlement in the 
wake of the French ‘‘withdrawal’’ concerned the Federal Republie of 
Germany, because of the French troops stationed in its territory under 
SACEUR, and the United States and Canada, because of their facilities 
on French territory.” 


a. French troops in Germany: old law and new policy ?® 


In the opening gambit of the seven-month diplomatic negotiations, the 
Federal Government took the position that, upon the withdrawal of the 
French forees in Germany from SACEUR, the legal basis for their pres- 
ence on German territory had vanished, and a new arrangement must be 
agreed upon, which ‘‘would have to rest on the principles of equality 
and reciprocity, take into account the sovereignty of the receiving State 
and contain corresponding provisions on . . . duration’’ and which, more- 
over, would define the co-operation of these forces with NATO in war and 
in peace.?84 


ticipation resulted from a request made by the French liaison officer attending the 
May 9-10, 1967, session of NATO Defense Ministers. New York Times, May 10, 
1967, p. L9, col. 1; Atlantic Community News, Oct., 1967, p. 1. l 

229 New York Times, April 19, 1967, p. L44, col. 4. 

230 Ibid. 281 Ibid., col. 5. 

232 On Franco-Canadian negotiations see note 32 above. 

283 France announced it was ready to maintain the facilities granted to the German 
forces in France under the terms of the Agreement of Oct. 25, 1960. As a matter of 
fact, this agreement is still in foree and unmodified. On the question of French 
troops in Germany generally, see Charpentier, ‘‘Le retrait frangais de 1’0.T.A.N.,’’ 
12 Annuaire Francais de Droit International 409 at 429 (1966); see also ‘La retrait 
de la France des structures militaires de 1’0.T.A.N. et les forces françaises d’Alle- 
magne,’’ ibid. 784-798. 

234 La politique étrangère, note 13 above, pp. 88-89. An English translation of the 
note of the Federal Republic of Germany of May 3, 1966, is reproduced in 5 Int. 
Legal Materials 681-682 (No. 4, July, 1966). The Federal Government denied that 
the status of French troops in Germany could continue to be based on the Paris Con- 
vention of Oct. 23, 1954 (see text immediately below), because the series of the 1954 
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Although refusing to be drawn into a legal argument, the French 
Government implied that its right to station troops in Germany was not 
affected by its withdrawal from the integrated commands. In its view, 
the legal basis for the presence of these forces in Germany had been defined 
by the Convention of October 23, 1954, on ihe Presence of Foreign Forces 
in the Federal Republic of Germany, which was concluded at the time 
when th2 Republic recovered its sovereign status, subject to the rights 
‘reserved’ or ‘‘retained’’ by the victorious Allied Powers as a result of 
the 1945 German capitulation.” However, the question was ‘‘basically 
political in nature’’: it was for the Federal Government to make up its 
mind if it desired the French troops to remain in Germany; if it had no 
such desire, these troops would be withdrawn, but if it wanted them to 
stay, France was ready to discuss practical conditions and to negotiate 
a new agreement between the commands concerned that would define 
“‘the mission to be assumed by French forces and the conditions regard- 
ing their command in the event Article V of the Treaty of Washington 
were to come into play.’’*** In that event, the French Government in- 


London-Paris agreements and Council resolutions “‘embodied a balance of rights and 
duties’’ for all NATO members and had to be taken as a whole and constituting a 
system, in which the right to station foreign troops on German territory was condi- 
tioned upon their being placed under an integrated command in which each country par- 
ticipated In an appropriate and equal degree. This system was modified as a result 
of the French withdrawal, since French forces reverted to sole French control, For 
previous communications by the Federal Government, see La politique étrangére, note 
18 above, at 58 (March 29, 1966), and 59 (April 6, 1966). 

235 Art. 1 of the Convention on Relations between the Three Powers and the Federal 
Republic af Germany, signed at Bonn on May 26, 1952, as amended at Paris on Oct. 
23, 1954 (T.LA.S., No. 3425 at 1483, 331 U.N. Treaty Series 327; 49 A.J.I.L. Supp. 
57 (1955), terminates the Occupation regime and grants ‘‘full authority of a sovereign 
State’’ to the Federal Republic. The ‘‘retained rights’’ (pertaining to reunification, 
Berlin, the peace settlement and the stationing of troops in Germany) are specified 
and harmonized with the newly recovered sovereignty in Arts. 2 and especially 4 
and 5. In effect, the rights of the Three Powers to station forces in the Federal 
Republic of Germany remain unqualified to the extent that they are ‘‘required for 
the exercise’? of the other ‘‘retained’’ rights mentioned above. Beyond that, since 
the mission of these forces is also ‘‘the defense o2 the free world’? and the Three 
Powers ‘fdo not desire to exercise their rights regarding the stationing of their 
forces’? for that purpose ‘‘except in full accord’? with the Republie, a separate Con- 
vention on the Presence of Foreign Forces in the Federal Republic of Germany wag 
signed at Paris on Oet. 23, 1954, regarding the strength and nationality of the foreign 
forces in the Republic. T.LA.S., No. 3426, 334 U.N. Treaty Series 3; 49 AJ.LL. 
Supp. 120 (1955); ‘‘Le retrait de la France des structures militaires de 1’O.T.A.N. 
et les forces françaises d’Allemagne,’? 12 Annuaire Francais de Droit International 
784 at 788-791 (1966). For the text of the Supplementary Agreement with respect 
to Foreign Forces Stationed in the Federal Republic of Germany, signed at Bonn on 
Aug. 3, 1959, entered into force July 1, 1963, see T.I.A.S., No. 5351, 481 U.N. Treaty 
Series 262. This agreement also supplements the Agreement between the Parties to 
the North Atlantic Treaty regarding the Status of Their Forces, signed at London 
on June 19, 1951. 

236 French reply of May 18, 1966, to the German note of May 3, La politique 
étrangère, note 13 above, at 93, translation in 5 Int. Legal Materials 683-684 (No. 4, 
July, 1966). See also French Permanent Representative to NATO, M. Pierre de Leusse, 
in Combat, June 22, 1966. 
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sisted, the Convention of October 23, 1954, would remain ‘‘an adequate 
legal basis.’ 

The six-month deadlock, during which the Pederal Government was ex- 
posed to conflicting pressures by France, on the one hand, and by its 
NATO partners, particularly the United States, on the other hand, was 
resolved only after the ‘‘grand coalition’? took over the reins of govern- 
ment in Germany. In the agreement of December, 1966, consisting of 
two exchanges of notes, the Federal Government surrendered its legal 
position and recognized that the legal status of the French forces in 
Germany remains governed as before by the 1954 Convention, without 
any impairment of the rights of France. On the other hand, the Federal 
Republic obtained a more specifie voice with respect to the command, 
strength, equipment, and deployment of the French forces on its terri- 
tory," and thus this important Franco-German issue appears to have 
been settled. Yet no mention whatever is made of the relation of these 
French troops to the NATO Commands. 


b. Franco-American issues: use of facilities in France and financial 
responsibility 


When France denounced the five bilateral agreements with the United 
States,*** it offered to begin bilateral negotiations for the settlement of 
‘the practical consequences”? of its decisions which involved, first, the 
use by the United States of military facilities in France, and second, the 
financial responsibility of France in connection with American installa- 
tions left on French soil. 

The negotiations thus far have led only to an agreement which assures 
the United States of the continuing use and maintenance in peacetime 
of the 390-mile pipeline system across France, under the management of 
a French contractor, but the French Government refused to give any 
guarantee for wartime use.” The negotiations on the use by the United 
States of military facilities in France that the United States had hoped 
to see reactivated in case of war have been “‘hopelessly deadlocked.’’ 24 
The French Government has insisted that any peacetime commitment it 
would undertake with respect to the re-utilization of facilities on its ter- 
ritory by the United States could apply only in a conflict in which France 
had actually decided to fight on the American side, and it was not prepared 


237 Franeo-German exchange of letters, Dec. 21, 1966, La politique étrangère, note 
13 above, at 240-242, translation in 6 Int. Legal Materials 41 ff. (No. 1, Jan., 1967). 
For the English text of the intentionally obseure formula and treaty provisions cited 
therein, see Stein and Hay, Law and Institutions in the Atlantic Area, Readings, 
Cases and Problems 1085, note 33a (1967). See also note 235 above. 

238 Note 32 above. 

239 An Agreement Regarding the Operation, Maintenance and Security of the 
Donges-Metz Pipeline System, signed at Paris on March 24, 1967, entered into force 
April 1, 1967, with a Protocol in which the United States ‘‘takes note that the question 
of the utilization of the pipeline system in time of war is reserved by the French 
Government.’? T.T.A.S., No. 6242. 

240 New York Times, Dee. 15, 1965, p. L8, col. 1. 
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to undertake to consult with the United States, in case of a new crisis in 
Europe, with a view to a joint decision on such re-utilization.?* 
Similarly, little if any progress has been reported toward the settle- 
ment of claims arising from the forced relinquishment of United States- 
financed military installations in France that represent an investment by 
the United States estimated at more than $550 million.” Although cer- 
tain declarations of French officials appear not to deny French financial 
responsibility,” the problem is complicated by the fact that the financial 
clauses contained in the bilateral agreements fail to provide criteria for 
defining the central and controversial concept of ‘‘residual value.’’ 244 
The Air Depot agreement (Déols-La Martinerie) is the most comprehensive 
of the five agreements, but it clearly forecloses any compensation claims by 
either the United States or France in connection with the reversion of 
the installations in question.” The remaining agreements are governed 


241 Our Changing Partnership with Europe, note 189 above, p. 7, and Appendix II, 
pp. 38-39. The French Government specified in both its notes of March, 1966 (notes 
30, 34 above), that it was ‘‘disposed to enter into a discussion on the military facili- 
ties which might be placed at ‘the disposal of the government of the United States 
on French territory in the event of a conflict in which both countries would participate 
by virtue-of the Atlantic Alliance. These facilities could be the subject of an agree- 
ment to be concluded between the two governments.’?’ 

242 This global sum, named by the Dept. of State, represents the total U. S. military 
investment made in France, including the movable property which, under the bilateral 
agreements, was subject to removal from France. It is not clear what portion of 
this investment has been salvaged. However, this figure does not include the addi- 
tional substantial expenditures contributed by the U. S. as a member of NATO to 
the financing of common NATO installations in France. Our Changing Partnership 
with Europe, note 189 above, pp. 8-9, and Appendix III, p. 50. In its aide-mémoire 
of April 12, 1966, the U. S. Government called the attention of the French Govern- 
ment to the fact that ‘‘its action in withdrawing from, abrogating or repudiating 
existing agreements will entail financial problems and responsibilities that must be taken 
into account... .’’ See also note 193 above. 

Le Monde reports (March 2, 1968, p. 29, col. 4) that France has agreed to pay 
65 million franes for material ‘‘abandoned by American forces’? on French territory 
and that new negotiations are to take place concerning ‘‘immovable property’’ left 
on former American bases in France. 

248 Interview of the French Foreign Affairs Minister Couve de Murville on the 
NATO Question, Station Europe No. 1, April 6, 1966, in Hearings on U. 8. Policy 
toward Europe, note 23 above, p. 434. 

244 On the termination clauses of the five bilateral agreements see text at note 178 
above. 

245 Art. 7 provides that ‘‘the Air Depot and the other fixed properties which are 
or which may be constructed thereon shall remain French property,’’ and that any 
permanent improvements shall be relinquished to the French Government ‘‘ without 
giving rise to cost rights or compensation.’’? On the other hand, the United States 
would not be required to bear the cost of restoring the air depot ‘‘into conditions 
existing at the time of [its] occupancy by the U. S. Air Force.’’ ‘‘[RJeversionary 
rights with respect to permanent improvements constructed solely by United States 
funds on privately owned land will he negotiated by the competent authorities of the 
two Governments provided that in no ease shall reversion to private owners . .. give 
rise to claims against the United States Government.’’ Note, however, that Art. 7 
regulates relinquishment or reversion ‘‘[a]t the expiration of the present agreement 
or upon written notification by the United States Air Force of the relinquishment of 
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by identical provisions stipulating first, that all removable facilities erected 
at the expense of the United States may be remcved from France, and 
second, that the two governments ‘‘will negotiate the method by which 
the residual value [of any facilities not removed] will be treated when 
such facilities or any part thereof are not needed by the military forces 
of the United States’’; 247 but the notion of ‘‘residual value” is nowhere 
defined.” Aircraft control and warning installations on the air bases 
and other movable property have been removed, but the air bases, depots, 
workshops and hospitals relinquished to the French Government present 
the major problem. What, for instance, is the ‘‘residual value” of an 
abandoned airfield, ammunition depot or headquarters building? Is the 
destined use of these installations upon reversion to France the deter- 
mining factor? If, for example, a former United States military airfield 
is converted into a civilian airport, will France have to pay the estimated 
building cost of a new airfield reduced by the conversion expenses? If, 
on the contrary, the military airfield is to be restored to its original use, 
say, as agricultural land, may France invoke the concept of ‘‘negative 
residual value’’ and demand that the United States pay for the demolition 
and reconversion of the airfield? This method, which obviously would lead 
to unreasonable results, was foreseen and expressly rejected in the 1951 Air 
Depot agreement.?*® Some of these questions could be avoided if the 


the Air Depot.’’ Art. 8 gives the U. 8, Air Force the right to remove movable 
property belonging to the United States. Agreement of Feb. 27, 1951, note 32 above. 

246 Agreement of Oct. 4, 1952, Art. IX; Agreement of June 30, 1953, Art. X; 
Agreement of Dec. 8, 1958, Art. IV(a), see note 32 abovs. 

247 Arts. IX(b), X(2) and IV(b) respectively of these agreements. Ibid. The 
June 17, 1953, Exchange of Notes with respect to the establishment of a U. 8. mili- 
tary headquarters in France (note 32 above) includes the following paragraph: ‘' The 
procedures provided for the setting up and functioning of the installations of the 
Line of Communications will also apply to this headquarters. Moreover, the French 
Government will accord to the United States Government under the same conditions 
the facilities necessary for this installation.’’ The 1953 Agreement thus presumably 
incorporated by reference the conditions under which facilities were made available 
to the U. S. by the Line of Communications Agreement of Nov. 6, 1950, which has 
not been published. Whatever conditions were specified in that Agreement were in 
any event superseded by the residual value clause in Art. [V(b) of the 1958 System of 
Communications Agreement, Art. VII of which provides that ‘‘[a]ll references tc the 
Agreement of November 6, 1950, in other agreements concluded between the Govern- 
ments of the United States and of the French Republie, or between the competent 
authorities of the two countries, will be considered as applying to the present Agree- 
ment.’? Hence, the June 17, 1953, Agreement is on the same footing, so far as 
residual value‘is concerned, as the three other agreements, 

248 The spirit of partnership and co-operation that prevailed at the time may be 
the reason why even the multilateral agreement of Aug. 3, 1959, to supplement the 
NATO Status of Forces Agreement of June 19, 1951 (T.I.A.8., No. 5351), fails to 
give any clue as to the meaning of ‘‘residual value’’ used in Art. 52, par. 1. For a 
settlement of a somewhat similar problem see Agreement Relating to the Transfer of 
Surplus U. S. Property and Installations in France and in Certain French Overseas 
Territories, May 28, 1946, T.LA.S., No. 1928, at 5 and 55, 84 U.N. Treaty Series 80. 

249 Art. 7 of the Air Depot agreement of Feb. 27, 1951, states that the ‘‘U. 8. 
government will not be required to place, or to bear the expenses of placing, the 
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Uniteč States based its claim on alternative grounds, along the lines 
suggested earlier in connection with the multilateral claims against France 
relating to the jointly financed NATO installations on French territory. 

Although the United States and the other members will no doubt con- 
tinue, for reasons suggested earlier, to pursue in principle a political 
rather than a legal approach in dealing with France, the issues of financial 
responsibility may find their way to an arbitration tribunal if they are 
not settled by negotiation.?** 


SUMMARY AND CONCLUSIONS 


1. The North Atlantic Treaty, originally a ‘‘collective defense’’ pact 
within the meaning of Article 51 of the United Nations Charter, with 
essentially consultative, rudimentary institutions, has evolved into a 
North Atlantic Treaty Organization, an international organization which, 
measured by Ettzioni’s first two dimensions of the integration process, has 
acquired a marked influence over national forces and defense policies in 
the Atlantic area (excluding, however, the strategic nuclear deterrent), 
and has become a center of decision-making which, although still essen- 
tially subject to the principle of unanimity, is nevertheless capable of 
influencing the allocation of resources in a vital sector through informal 
and formal procedures in its collegiate bodies, and through the working 
of its hierarchic military organs. The evolution has occurred by a unani- 
mously supported ‘‘subsequent practice’’ through multilateral and bi- 
lateral agreements and resolutions of the North Atlantic Council. As 
for Etzioni’s third dimension, however, the dominant political identifica- 
tion of the élites and people with their nation-states does not appear to 
have been significantly affected.?® 





Air Depot or any portion thereof into conditions existing at the time of occupancy 
of the Air Depot by the United States Air Force.’’? Nate 245 above. In 1964 the 
U. S. Government proposed to France negotiations designed to obtain agreement on 
a method of determining the amount of residual value payable to the United States 
for facilities released to France voluntarily and representing a U. S. capital invest- 
ment o2 more than $6 million. France has not as yet given a formal response to this 
proposal. Our Changing Partnership with Europe, note 189 above, Appendix ITI, p. 41. 

250 The ‘‘residual value’’ problem would presumably arise only if it is agreed that 
the relinquished ‘‘facilities’’ ... are not needed by the military forces of the United 
States.*’ See text above at note 247. 

251 It is interesting to note that France, in its new declaration of May 20, 1966, 
accepting the compulsory jurisdiction of the International Court of Justice, expressly 
excluded ‘‘les différends concernant des activités se rapportant à la Défense Na- 
tionale.’’ It is likely that this new reservation was designed, among other purposes, 
to prevent the International Court from having jurisdiction in a case in which the 
withdrawal of France from the NATO integrated military commands would be an 
issue. For the text of this new declaration, see 12 Annuaire Francais de Droit Inter- 
national 161 (1966), and the comment by Feydy, ibid. at 155-160. 

252 A recent survey of the attitudes of French and German leaders concluded as 
follows: ‘‘There seems to have been 2 shift m the attention and imagination of 
French and German leaders. Their reason, and their perception of military necessi- 
ties, still tie them to the Atlantic. But their hearts, their vision, and imagination 
seem increasingly preoccupied either with Europe or with their own nation-state. The 
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2. The legal obligations of member states with respect to national force 
levels and commitments of troops to NATO are essentially of procedural 
nature only. However, when France decided to withdraw all military 
personnel from the integrated commands and crder them removed from 
its territory, to refuse the common use of joint infrastructure undertakings 
on its territory, and to end its numerous bilateral agreements, it could 
have executed its decision lawfully, either by obtaining an agreement 
with its partners or by ceasing to be a party to the North Atlantic Treaty, 
in accordance with the termination provisions of the Treaty. France did 
not follow either of these two alternatives, and thus must be considered 
in violation of its multilateral and bilateral international obligations, 
including the North Atlantic Treaty itself, unless the French action could 
be upheld by the rebus sic stantibus exception to the rule prohibiting uni- 
lateral termination of international obligations. 

3. At some risk to the community policy of stability and respect for 
shared expectations of parties to a treaty, it may be advisable, as sug- 
gested by the International Law Commission, to legitimize the rebus sic 
stantibus exception in international law as an element of community policy 
favoring peaceful change, subject, however, to all the feasible safeguards 
against abuse, including the recourse to the available dispute-settlement 
procedures, The application of any such rule, however, poses special risks 
to organized common interests, if it is invoked with respect to obligations 
arising from constituent instruments of international organizations, or 
agreements reached within such organizations or, indeed, from the authori- 
tative acts of international organization organs. In such setting the duty 
to exhaust the prescribed settlement procedures is particularly compelling. 
In the case of the French action, the end of the United States ‘‘imperme- 
ability’’ to nuclear attack and the widely held perception of the change in 
the nature of the Soviet threat in Europe might arguably be considered as 
constituting a sufficiently ‘‘fundamental’’ and not ‘‘foreseen’’ charge of 
circumstances the existence of which was at the basis of the consent. Such 
change could conceivably be viewed as ‘‘radically’’ transforming the scope 
of the French NATO obligations, particularly in the light of the acquisi- 
tion by the Soviet Union of a massive nuclear arsenal and the United 
States involvement in a war in Asia. However, France has not met the 
procedural prerequisite of proposing specific modifications of its com- 
mitments in the North Atlantic Council, and it has not observed the agreed 
procedures prescribed in the bilateral agreements. Moreover, its uni- 
lateral decision may have been due at least as much to a reorientation 
of its own national policy after 1958 as to the environmental change in 
the international system. 

4. The NATO rôle as a military alliance suggests a liberal application 
of the rebus sic stantibus rule to allow for peaceful change. The rule, 
however, lends itself to abuse, if employed in the pursuit of a policy of 








vision of a rich, multidimensioned and growing Atlantic community has failed.’’ 
Deutsch, Edinger, Macridis, Merritt, France, Germany and the Western Alliarce 283 
(1967). 
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an unlimited ‘‘sovereignty’’ with its derivatives of complete ‘‘indepen- 
dence” and absolute ‘‘equality.’”? Even though such policy may be mo- 
tivated by the lawful objective of reducing great-Power influence, it may 
stimulate destructive nationalism, substitute narrow-based diplomacy for 
modern, institutionalized common-interest procedures, and defeat any 
rational pattern of collective security and international organization. 

5. The concept of a ‘‘partial’’ withdrawal from an international organ- 
ization is hardly compatible with a rational development of international 
organizations; yet in the case of the French action, all parties concerned 
appeared to prefer it, as the lesser of two evils, to a complete withdrawal 
from tke Treaty itself, evidently because they recognized the reality of 
the continuing common interests. France was willing to discuss the 
copsequences of its unilateral action, but the ties that it has retained 
with NATO are tenuous and highly ambiguous in both legal and military 
terms; and the many questions of the financial responsibility of France 
remain unsettled. The arguments advanced by France against the Or- 
ganization apply in large measure to the Treaty itself and, in the absence 
of a change in French policy, it is not unlikely that France may with- 
draw from the Treaty as well. 

6. Although weakened militarily and politically by the French action, 
the NATO subsystem adjusted rapidly and with relative ease through 
multilateral and bilateral negotiations. The new strategic and political 
realities have generated differences of national objectives among the 
member states, and, since the new ‘‘flexible response’’ strategy contem- 
plates still further centralization of the decision-making in the hands of the 
United States, the issue of increasing the understanding and influence 
of the other members on nuclear planning has become still more pressing. 
The new institutional arrangement within NATO, in which France does 
not participate, goes some distance toward meeting this need, but any 
further step that would allow the other members to share in the actual 
decision-making in this area would require a high degree of integration of 
national foreign policies. In the short run, there is little question of the 
continuation of NATO, as long as the global confrontation of the two 
super-Powers continues in Europe and the German question remains un- 
solved. Its long-range future will depend upon NATO’s ability to play 
a constructive réle in a modified subsystem, in which the European ele- 
ment would play a substantially stronger part 7°? and which, hopefully, 
‘would funetion on a lower level of armaments balance. 


258 Buchan, note 92 above, at 60-61. 


THE LEGAL REGIME OF THE DEEP-SEA FLOOR 


By RICHARD Youna 
Of the Board of Editors 
I 


In the decade since the Convention on the Continental Shelf+ was 
framed at Geneva, the possibilities of reaching and using the mineral 
resources of the ocean have continued to open up at an unprecedented 
rate. Exploitation of oil and gas deposits in the continental shelves is 
now a commonplace, and such production has become an important part 
of the world’s normal supply.? The technological frontier, pushed for- 
ward by the explosion of interest in the ocean sciences during the last 
few years, is now advancing into the deep sea beyond the limits of the 
geographical shelves, and the pace may be expected to accelerate in 
the next decade.® i 

While actual exploitation of the vast mineral resources in and under 
the great oceans is unlikely to become significant for some time, the 
means for such exploitation are already at hand or well within sight. 
Further developments are now perhaps as dependent on favorable eco- 
nomic and legal conditions as on improvements in physical capabilities. 
Given the expanding world demand for raw materials, it may be predicted 
that eventually the economic faciors, at least for some substances in some 
locations, will become attractive enough for exploitation. But there still 
remains the question of an appropriate legal regime. This problem, in- 
volving possible developments in the law commensurate with those in 
technology, has been receiving in the past two years more and more 
attention; but it cannot yet be said to have been adequately explored. 

In approaching this question, it should be recognized that the develop- 
ment of deep-sea mineral resources is only one aspect of the revolution in 
ocean technology now under way. Uses of ocean space* undreamed of 
in the past are in the making, and all the patterns that will eventually 


115 U.S. Treaties 471; 52 A.J.I.L. 858 (1958). 

2 At least 18 nations are now reported to possess commercial production offshore of 
oil and gas, while at least 60 are engaged in exploration or development. Some 11% 
of world oil and 6% of world gas production comes from offshore areas. Coene, 
**Profile of Marine Resources’? (paper presented at the Conference on Law, Organ- 
ization and Security in the Use of the Ocean, Columbus, Ohio, March 17-18, 1967), 
pp. 3, 6. This conference, under the auspices of the Mershon Social Sciezce Pro- 
gram of Ohio State University and the Carnegie Endowment for International Peace, 
is hereafter referred to as the ‘‘Columbus Conference. ’’ 

8 Christy, ‘‘Realities of Ocean Resources’’ (paper presented at the Marine Frontiers 
Conference, University of Rhode Island, July 27-28, 1967). 

4 The useful term ‘‘ocean space’’ has been defined as comprehending ‘‘water sur- 
face, water column, seabed, and subsoil.’? Griffin, ‘‘The Emerging Law of Ocean 
Space,’’ 1 International Lawyer 548 (1967). 
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emerge cannot now be foreseen. Transport by submarine vehicles and 
pipelines, underwater habitats for scientific research or mining, networks 
of automated stations to report meteorological and other data, aquacul- 
tural installations, large fresh-water conversion units, are random samples 
of possible activities. In the ancient art of fishing, new techniques—from 
refined fish-locating devices to actual modifications of environment—will 
profoundly affect the harvesting of living resources and the measures 
necessary for their proper management. Nor can the potential military 
uses of the ocean floor be ignored in planning, whatever the eventual 
judgment on its permissibility.® 

All these innovations will have repercussions on one another as the tra- 
ditional two-dimensional use of the sea for navigation and fishing swells 
into the multidimensional use of the future. Any legal regime for a par- 
ticular purpose must take account of other legitimate activities carried 
on in ccean space. And it must also be framed with due regard for 
established principles in the law of the sea: the accepted practices of cen- 
turies may require modification, but it would be neither practicable nor 
desirable to dismiss them as no longer relevant. Unlike outer space, 
ocean space is not a tabula rasa, and its legal history cannot be ignored. 

In considering the mineral resources of the ocean, a distinction must be 
made between those present in sea water itself and those which lie on or 
under the seabed. Among commercially important items in the first 
group are common salt, magnesium metal, and bromine, Also in this 
category is fresh water, potentially the most valuable product to be ob- 
tained from the sea. Although they are of considerable economic sig- 
nificanc2,” the recovery of these items does not now appear to pose novel 
problems of international law. The recovery processes are carried out at 
shore installations within the jurisdiction of a coastal state and make use 
of trifling amounts of the water in the seas. 

In the second group the principal substances of commercial significance 
thus far are petroleum, natural gas, and sulphur; sand, gravel, and oyster 
shells; and, to a lesser degree, tin, diamonds, and phosphate rock. Some 
of these normally occur only close to shore or on the continental shelves, 
and in these locations are subject to existing legal regimes. Exploration 
for oil and gas, however, is constantly moving further seaward as tech- 

5 Craven, ‘‘Sea Power and the Sea Bed,’’? U.S. Naval Institute Proceedings, No. 
758, p. 36 (April, 1966); Goldie, ‘‘ ‘Submarine Zones of Special Jurisdiction’ Under 
the High Seas—Some Military Aspecis,’’ in Alexander (ed.), The Law of the Sea: The 
Future of the Sea’s Resources (Proceedings of the 2nd Conference of the Law of 
the Sea Institute, University of Rhode Island, June 26-29, 1967) 100-112 (1968). 
This volume is hereafter cited as ‘‘Proezedings, 1967 LSI Conference.’’ 

6As had been foreseen, this problem has already become important in continental 
shelf areas. Current efforts to reconcile shipping, fishing, and oil interests in the 
Gulf of Mexico afford a good example. See Griffin, ‘‘Accommodation of Conflicting 
Uses of Ocean Space with Special Reference to Navigation Safety Lanes,’’ Proceed- 
ings, 1967 LSI Conference 73-83. 

TIn the United States, for example, approximately 90% of the magnesium metal 


and 35% of the bromine produced are normally derived from sea water. U.S. Bureau 
of Mines, Mineral Facts and Problems (Bulletin 530) 159, 537 (1965). 
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niques improve and new devices become available. Equipment already 
in service is capable of operating at depths up to 1,000 feet, and there is 
no reason to doubt that the search will be pursued into deeper and deeper 
waters so long as there is incentive to do so.® 

Much attention has also been given to the possible recovery of manganese 
nodules, concretions rich in manganese, cobalt, copper, and nickel which 
are found in abundance on many parts of the deep-sea floor. The tech- 
nological capability to gather these now appears to exist, and it has been 
contended that the point at which it will become economically attractive 
to do so is not far distant.2° On the other hand, it has been suggested 
that such production might be economically self-defeating because of its 
depressing effect on market prices.» On the technical side, it has also been 
pointed ‘out that the nodules would require different processing methods 
from those normally used, involving additional expense.1? These questions 
have not yet been resolved, but there seems little doubt of the richness of 
this resource in terms of metal content. 


IL 


It is with mineral resources such as those just described that.a legal 
regime for the deep-sea fioor will presumably be chiefly concerned. In 
considering its nature, the first question which arises is whether the re- 
sources are already subject to the regime of the continental shelf. If 
they are, the matter is already settled in favor of the coastal states and 
the only problem is delimitation of their respective jurisdictional limits 
on the bottom of the great oceans. 

The principal legal argument in support of this view is based on the 
language of the Continental Shelf Convention (which may reasonably be 
taken as stating also the rule of contemporary customary law on the point). 
As is well known, Article 1 defines the limit of the shelf (over which, by 
Article 2, the coastal state has exclusive sovereign rights for the purpose 
of exploiting its natural resources) in dual terms—as the 200-meter depth 
line ‘‘or, beyond that limit, to where the depth of the superjacent waters 


8 Thus in August, 1967, two divers, using the technicue of saturation diving, per- 
formed maintenance work on a well-head on the bottom of the Gulf of Mexico 40 
miles offshore at a depth of 656 feet. Although admittedly in the nature of a special 
demonstration, the operation foreshadows things to come. Undersea Technology 
Washington Letter, Sept. 4, 1967, p. 1. 

9 Coene, loc. cit. note 2, above, p. 5. Some drilling devices for special scientific pur- 
poses have much greater depth capability, but are not designed for commercial use. 
It may also be noted that the U.S. Department of the Interior has granted pil and 
gas leases in depths of up to 1,500 feet off the coast of Oregon. Barry, ‘‘ Adminis- 
tration of Laws for the Exploitation of Offshore Minerals’’ (paper presented at the 
American Bar Association Institute on Marine Resources, Long Beach, California, 
June 7-10, 1967). The procesdings of this conference, hereafter referred to as the 
‘Long Beach Conference,’’ are to be published during 1968. 

10 Mero, The Mineral Resources of the Sea 57-78, 252-272 (1965). 

11 Brooks, ‘‘Deep Sea Manganese Nodules: From Scientifie Phenomenon to World 
Resouree,’’? Proceedings, 1967 LSI Conference 32, 35. s 

12 Coene, loc. cit. note 2 above, p. 14. 
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admits of the exploitation” of such resources. It is the elastic second 
half of this definition that is said to justify application of the shelf regime 
to the deep ocean floor. If technology makes exploitation activity possible 
anywhere in the deep sea, the argument goes, then the limits of coastal 
state jurisdiction are automatically extended under this language up to 
the point where Article 6 of the Convention comes into play to establish 
boundaries with other coastal states whose sovereign rights have been 
similarly extended. This literal construction, it is asserted, produces 
several desirable effects: it clearly attributes authority and responsibility 
to a particular state, establishes a uniform seabed regime from the coast 
outward, reduces chances of conflict, and promotes the certainty and 
stability necessary to encourage entrepreneurs.7® 

Whatever the alleged advantages of this interpretation may be, it is 
believed that it rests on unsound grounds. The Continental Shelf Con- 
vention, and the doctrine which it embodies, were designed to apply to 
limited offshore areas related to the neighboring coast. Although the 
legal shelf concept is broader than its physical counterpart, the use of the 
term ‘‘continental shelf’’ itself implies a distinction between the areas so 
defined and the floor of the great oceans. The key phrase in this con- 
nection ‘is the reference in Article 1 to ‘‘submarine areas adjacent to the 
coast.” While ‘‘adjacency’’ is not specifically defined, it undoubtedly 
conveys a notion of limitation which cannot be reconciled with indefinite 
extension into the great oceans. This interpretation is borne out by a 
review of the work of the International Law Commission and the 1958 
Conference. The record suggests that for the most part these groups did 
not think in terms of the bed of the deep sea at all, simply because it did 
not then appear to be within reach; the focus of their concern was entirely 
different.* The few who did think of it did not consider the Shelf Con- 
vention as applicable in any way to the great ocean depths." 

If this conclusion is correct, the question then arises as to the proper 
limits of the shelf under the double standard of the Geneva Convention. 
Here it should be noted that the relevant criterion is one of exploitability 
and not of explorability. At the present time exploration can be carried 
on at great depths; but so far it does not appear that serious exploitation 
in the commercial sense has moved beyond the 200-meter line. There is, 

18 Mero, op. cit. note 10 above, 289-290; Craven, ‘‘Technology and the Law of the 
Sea’’ (paper presented at the Columbus Conference, 1967) 35-36. 

141956 LL.C. Yearbook (I) (8th Session) 135, 137 (remarks of Professor Scelle, 
Sir Gerald Fitzmaurice, and Dr. Garcia-Amador); Burke, ‘‘Legal Aspects of Ocean 
Exploitation—Status and Outlook,’’ 1966 Transactions of the Marine Technology Bo- 
ciety 1, 18-14. But see Oda, International Control of Sea Resources 157-168 (1963), 
where it is suggested that, whatever the delegates at the Conference had in mind, the 
only logical interpretation of the provision is that it effected an allocation among 
coastal states of all submarine areas of the world. 

15 In the Fourth Committee of the 1953 Conference, Dr. Mouton of The Netherlands 
observed that ‘‘beyond the outer limit of the submarine areas over which the coastal 
State enjoyed limited sovereignty, the situation was governed solely by the regime of 
the high seas; there was no longer any question of exclusive rights ...’’ 6 Official 
Records 44 (U.N. Doc. A/Conf. 13/42). This statement passed without challenge. 
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therefore, both time and space remaining before the advances of coastal 
states penetrate substantially beyond the physical boundaries of the shelf. 
In this interval it may be possible to work toward modification of the 
Shelf Convention in terms of substituting some fixed limit for the present 
indefinite standard. The desirability of such a step has been widely 
recognized, and in 1969 the Convention by its own terms becomes open to 
revision. 

One further difficulty shoul be mentioned which has been the subject 
of considerable learned debate. This is the question whether, once ex- 
ploitation has been achieved at a record depth by one state in one locality, 
this fact operates to extend the shelf areas of all other states irrespective 
of their technological capacity or the physical obstacles present off their 
coasts. It is believed that logieally the answer must be in the affirmative; 
but the point is controversial and remains unsetiled.*® 


III 


If the continental shelf doctzine does not apply beyond a certain limit, 
though one not yet defined, the present status of the deep-sea floor must be 
determined by recourse to ozher principles of customary law. These 
principles, it is submitted, recognize that portions of the deep-sea floor 
may legally be subjected to the exclusive control of a single state through 
an actual and effective exercise of authority in situ. This rule follows 
the classical rules relating to the acquisition of land territory through 
occupation; but its scope is confined to the seabed and subsoil and cannot 
extend to the waters above.” Relevant past practice, of course, has been 
limited by the virtual impossibility heretofore of establishing such control 
over bottom areas. Such precedents as exist, however, relating chiefly to 
certain sedentary fisheries and to submarine mines worked by tunneling 
from shore, tend to confirm the legitimacy of the claims to exclusive 
authority made by the states concerned, provided that the test of actual 
control be met."® ` 

These considerations lead to the conclusion that under existing law it is 
possible for a state lawfully to acquire exclusive rights, which for all 

16 Supporting the view expressed in the text are Oda, op. cit. note 14 above, p. 167; 
and Dean, ‘The Law of the Sea Conference, 1958-60, and its Aftermath,’’ in Alex- 
ander (ed.), The Law of the Sea: Offshore Boundaries and Zones (Proceediags of 
the Ist Conference of the Law of the Sea Institute, University of Rhode Island, June 
27—July 1, 1966) 244, 247-248 (1967), hereafter cited as “‘Proceedings, 1966 LSI Con- 
ference.’’ Contra, Ely, ‘‘The Administration of Mineral Resources Underlying the 
High Seas’? (paper presented at the Long Beach Conference, 1967). 

17 Waldock, ‘‘The Legal Basis of Claims to the Continental Shelf,’’ 36 Grotius 
Society Transactions (1950) 115-118 (1951); 1 Oppenheim, International Law (8th 
ed, by Lauterpacht) 628-631 (1958). 

18 Hurst, ‘‘Whose Is the Bed of the Sea??? 4 Brit. Yr. Bk. Int. Law 34 (1923~ 
1924); 1 O’Connell, International Law 569-571 (1965). Although these instances 
generally occurred in areas which weuld today be subzect to the continental shelf 
doctrine, they were formerly explained and justified om grounds of occupation or, 
alternatively, in terms of prescription. Hither approach necessarily involved the 
premise that it was legally possible to acquire rights over bottom areas. 
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practical purposes are of a character equivalent to sovereignty, over one 
or more portions of deep-sea bottom. But even if this view be accepted in 
principle, two serious and quite different problems arise regarding it. 
The first concerns the practical difficulties of application; the second in- 
volves the question whether this approach affords an adequate and desir- 
able rule for situations not hitherto presented on so large a scale. 

As to the first point, no laborious demonstration is required to show 
the difficulty of devising standards by which to measure the nature and 
degree of oceupation necessary to validate a claim to exclusive authority. 
It is perhaps not hard to say that a particular seamount, limited in area 
and with a well-defined perimeter, can become ‘‘occupied’’ when a manned. 
station is built upon it, or even when an unmanned installation is placed 
there. Here the degree of occupation required for small uninhabited 
islands furnishes some analogy. But what of a project to dredge man- 
ganese nodules on an extensiv2 plateau? Can ‘‘occupation’’ be effected 
from a dredging barge, or a ship, or one of the hybrid types of drilling 
rig which are becoming increasingly common? If it can, how much area 
should such a project be allowed to pre-empt, and by what objective criteria 
is this to be ascertained? And how are conflicting claims to be avoided 
if substantial stretches of sea bottom are subjected to an occupation based. 
on a dredge or a rig established at one site only? 

To advocates of this approach, these practical difficulties do not appear 
insuperable. One suggestion is that an exploring enterprise in the deep 
sea, operate under the flag of a state with which it has a ‘‘genuine link.’’ 
Since such enterprises will presumably be carried on from vessels, at 
least at the outset, the introduction of this concept from Article 5(1) of 
the Convention on the High Segs ™ is in harmony with existing law. Then 
upon discovery and exploitation of a productive mineral deposit, it is said 
that there will be a continuing permanent contact with the bottom suf- 
ficient under the circumstances to constitute a legal occupation of the sea- 
bed in favor of the flag state. The exact geographical extent of this 
“appropriative right” need not be determined ‘‘unless and until a neigh- 
bor sets up operations close enough to create friction.’’ 2° 

It may be doubted whether even this ingenious approach does away 
with all the practical difficulties Inherent in an extension to the deep-sea 
bottom of traditional principles relating to occupation. It may indeed 
introduce additional points of controversy, such as the meaning of ‘‘genu- 
ine link’’ and the sore subject of flags of convenience. But perhaps still 
more important is the second principal problem mentioned above—whether 
it is desirable to deal with deep-sea resources in terms of acquisition by 
individual states. This raises major questions of national and inter- 
national publie policy, involving many considerations which cannot be 
adequately dealt with here. 

1913 U.S. Treaties 2312; 52 AJL. 842 (1958). 

20 Ely, ‘‘The Laws Governing Exploitation of the Minerals beneath the Sea,’’ pp. 
11-12 (paper presented before the New York Section, American Institute of Mining, 


Metallurgical and Petroleum Engineers, Jan. 8, 1966); Ely, ‘‘The Administration 
of Mineral Resources Underlying the High Seas,’’ loc. cit. uote 16 above. 
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Presumably there would be general agreement that the desirable goal 
of policy in this field should be to develop and use the mineral resources 
of the deep sea for the ultimate benefit of all peoples, and that this task 
should be carried out as economically, efficiently, and expeditiously as is 
possible with due regard for other legitimate activities. To discover a 
consensus beyond this point at present would seem difficult, in large part 
because the elements which should enter into policy decisions, at both the 
national and international levels, have not yet been analyzed in suf- 
ficient depth to make responsible judgments possible. Many such studies, 
some of which are referred to below, are now being organized or carried 
on, and in due course will provide the basis for decision-making. In the 
meantime, there may be some value in considering, in a preliminary way, 
how well the national occupation or ‘‘flag state’’ approach satisfies the 
very general goal stated above. 

On the credit side, the extension of the flag state’s legal system to a 
deep-sea operation would be a relatively quick and easy way to provide 
a developed legal framework, administrative machinery, and the security 
of tenure necessary for the success of the enterprise. This in turn could 
encourage early development, putting the resources to use sooner than 
might otherwise be the case. On the debit side, the approach would favor 
the few countries possessing the technology and capital required for such 
undertakings, to the exclusion of most nations, and thus might be sub- 
ject to charges of ‘‘neo-colonialism,’’ unjust advantage, and the like. It 
might also give rise to international conflict over the richer sites, and 
might encourage ‘‘gold-rush’’ tactics and uneconomic exploitation activi- 
ties.?! It will be recalled in this connection that in the continental shelf 
doctrine, as it emerged from the International Law Commission and the 
Geneva Conference, the concept of occupation was expressly rejected as a 
basis for the rights attributed to the coastal state. 


IV 


The limitations and defects seen by some observers in the occupation 
theory have led to a number of proposals for alternative solutions. These 
range through a broad spectrum of possibilities, from those in wholly 
national terms at one enc to those in wholly international terms at the 
other. Among them, four main approaches can be discerned: 


(1) An extension of the shelf doctrine to all ocean areas, thereby 
effecting a division of the ocean floor among coastal states fronting on 
the ocean. 

(2) A revision of the occupation theory which would permit ac- 
quisitions by individual states, but which would establish by multi- 
21 Christy, ‘‘ Economie Criteria for Rules Governing Exploitation of Deep Sea Min- 

erals,?? 2 International Lawyer 224-242 (1968). See also, for an elaborate examina- 
tion of policy issues, the speech of Ambassador Arvid Pardo, representative of Malta, 
in support of the Maltese proposal described below, before the 1515th and 1516th 


meetings of the First Committee of the General Assembly, Nov. 1, 1967 (U.N. Does. 
A/C.1/P.V.1515 and P.V. 1516). 
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lateral convention an international registration system for national 
claims, possibly along with some international controls and some pro- 
vision for preventing or resolving conflicts. 

(3) A vesting of the deep-sea floor in some international agency, 
which would in effect act like a landlord in granting licenses, leases, or 
concessions to explore and exploit the mineral resources in specified 
areas. 

(4) A vesting of the deep-sea floor in an international agency which 
would itself carry on exploration and exploitation activities. 


The first proposal differs from the view discussed earlier, that the shelf 
doctrine'already applies to deep-sea areas as they become exploitable, in 
recognizing a need for affirmative action to extend the principles of the 
shelf doctrine to a different area, the deep sea. The effect of applying 
these principles, under either hypothesis, would be to divide up the bottom 
of the oceans by lines of equidistance among opposite and adjacent states. 
The logic of this solution is not easy to discern. The basic premise of 
the shelf doctrine—the direct interest of the coastal state in the submarine 
areas adjacent to its shores—is wholly inapplicable to the great ocean 
regions, and the results of the dcctrine are singularly erratic, particularly 
if islands are taken into account. Vast areas of ocean bed would apper- 
tain, for example, to Bermuda and Tristan da Cunha, as well as to unin- 
habited Clipperton Island, itself once awarded by arbitration to France 
on very slight evidence of occupation.227 The Soviet Union, on the other 
hand, would obtain relatively little.2* States without territory fronting 
on the great oceans would be excluded entirely. The inequities built into 
such an allocation would appear to put this kind of solution outside the 
realm of acceptability. 

The second line of approach could take several different forms, varying 
in complexity; but the key feature would be some kind of international 
registry office or offices in which national claims to specific ocean floor 
areas would be recorded in order to acquire validity as against other states. 
Such claims, it may be noted, would not necessarily have to be claims of 
sovereignty; they might be claims only to an exclusive right of exploring 
and exploiting a particular resource or deposit, and perhaps only for a 
limited time. Registration fees would cover the expenses of the system 
and might conceivably, if desired, yield a small profit to be applied to 
some purpose of international benefit. In more elaborate versions, the 
treaty establishing the registration system might also deal with such mat- 
ters as criteria governing the size, duration, and location of claims, the 

22 Clipperton Island Case (Mexico-France), Award of Jan. 28, 1931. 2 Int, Arb. 
Awards 70; 26 A.J.I.L. 390 (1982). 

23 A map sketching the results of such a division, prepared by Messrs. Christy and 
Herfindahl, appears as an insert in Proceedings, 1967 LSI Conference. 

24 It is possible to conceive of a modified system of allocation which would eliminate 
some of these inequities, but there would continue to be great difficulty in framing 
generally acceptable rules. For an elaborate scheme along these lines, see Bernfeld, 


(‘Exploitation of Minerals in and under the Seas,’’ in Southwestern Legal Foundation, 
1967 Symposium on Private Investors Abroad—Problems and Solutions 837-390 (1967). 
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permissible pattern of allocation among states, and the manner in which 
conflicts should be resolved. Thus competing claims might be refused 
registration until settled by negotiation or by decision of the registry or 
some other impartial body.” 

A system of this kind would have the advantages, in addition to those 
already noted for the pure oceupation theory, of standardizing the treat- 
ment of ocean floor claims and of reducing points of conflict. It could 
also serve as a device for recognizing the interest of the international 
community in deep-sea resources. Other disadvantages, however, of the 
pure occupation theory would still continue and could be a stumbling 
block to general acceptance. 

The third and fourth proposals listed above envisage some form of 
regime in which exclusive rights over the resources of the deep-sea bottom 
would be vested in the international community and administered by some 
international body. They are based on the belief that it would be in 
the best interest of mankind generally that these resources, now outside 
national jurisdiction, should cortinue to remain so and be developed 
under the auspices of and for the benefit of the international community 
as a whole. Among the advantages claimed are the assurance to all states 
—rich or poor, coastal or non-coastal—of fair participation; the provision 
of a source of independent income to the international community, to be 
applied to its expenses or to worthy purposes; the elimination of national 
rivalries; and an exploitation program geared to avoid waste and en- 
courage rational development of the resources from a world-wide stand- 
point.’® Over all, beyond the reasons specifically concerned with resources, 
looms the hope of preventing or limiting the use of the sea-floor for mili- 
tary purposes.* 


25 The dispute-settlement provisions of the Geneva Convention on Fishing suggest 
the kind of arrangements that might be possible. 17 U.S. Treaties 138; 52 A.J.LL. 
- 851 (1958). Proposals of this general type are outlined in Goldie, ‘‘Tha Geneva 
Conventions and the Need for Future Modifications,’’ in Proceedings, 1966 LSI Con- 
ference 273, 280-285. 

26 Among statements supporting the general view noted in this paragraph are: 
Commission to Study the Organization of Peace, 17th Annual Report, ‘‘New Dimen- 
sions for the United Nations,’’ p>. 36 ff. (1966); Christy, ‘‘ Alternative Regimes for 
the Minerals of the Sea Floor’? (paper presented at the Long Beach Conference, 
1967); and the speech of Ambassador Pardo cited in note 21 above. See also Res. 
No. 15 adopted at the Conference on World Peace Through Law held at Geneva in 
July, 1967, recommending a proclamation by the General Assembly to the effect that 
‘‘the non-fishery resources of the high seas, outside the territorial waters of any State, 
and the bed of the sea beyond the continental shelf appertain to the United Nations 
and are subject to its jurisdiction and control.’’ The legal effect of such a ‘‘proc- 
lamation’’ would seem uncertain. 

27 International agreements relating to the Antarctic and outer space are often cited 
as precedents for what might ba done with the ocean bottom. See the Antaretic 
Treaty of Dec. 1, 1959, 12 U.S. Treaties 794, 54 A.J.I.L. 477 (1960); Treaty on Outer 
Space of Jan. 27, 1967, TILAS., No. 6347, 61 AJ.1.L. 644 (1967). While instrue- 
tive, the analogies from these situations should not be pushed too far; there are 
already in existence many established interests in ocean space which cannot be dis- 
regarded. 
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Of the two types of proposals for internationalization, that which calls 
for a complete operating organization engaged directly in exploration, 
production, and marketing seems to be so unlikely a possibility at present 
as not tò require further consideration here. The comments which follow 
therefore focus on the proposals for a ‘‘landlord’’ body, although many 
would also apply a fortiori to an operating agency. 

The appeal which an international regime has for all those who rightly 
seek to strengthen internaticnal crganization in today’s world is under- 
standable. But it should not be allowed to obscure the obstacles to making 
such a grand design a reality. Two series of problems may be mentioned 
by way of illustration. The ‘irst concerns the willingness or unwillingness 
of states to abandon possible claims to resources which could be important 
national| assets. This could be a genuine political difficulty, particularly 
for statés with long ocean coastlines, advanced technological capabilities, 
or great strategic responsibilities. Governments of less developed coun- 
tries Bae also be reluctant to part with any possible source of economic 
benefit. | Some of these difficulties might be obviated by devices such as the 
assignment to coastal states of a special share of the income from deep-sea 
resources exploited within a certain distance of their shores, but others 
are less readily dealt with. 

A second set of questions relates to the structure of any international 
regime and to the uncertain content of some of the advantages claimed for 
it. At the outset, for example, one must ask what institution is to rep- 
resent this amorphous ‘‘international community’’ with respect to deep- 
sea resources. If it is the United Nations, it must be recognized that the 
United Nations itself is not well adapted to carrying out management 
functions of this kind on a continuing and consistent basis. An organiza- 
tion wholly separate from tke United Nations is conceivable, but would 
not seem either more feasible or more promising. A specialized agency is 
a better! possibility—the World Bank is the precedent most frequently 
mentioned—but here again the difficulty of securing general agreement on 
an effective organization appears great. 

The concept of ‘‘fair participation’’ affords other examples of the need 
for clarification. Its premise, that no country should be precluded from 
sharing in the oceans’ wealth, is unexceptionable. But what is to be its 
practical, expression? Participation in producing operations at sea is 
one thing, participation in the proceeds is another, and the two need not 
go together. Again, are statas only to be participants, or is there to be 
a place for private parties in the international leasing system? Nor is 
“fair” à word free from uncertainty. Should it imply, for instance, 
some preferential treatment for less developed countries—and if so, in 
accordance with what kind of forraula? It is not suggested here that 
such questions are necessarily unanswerable, but only that they need more 
substantial attention than they have yet received. 





28 For penetrating comments to this effect, see Burke, ‘‘A Negative View of a 
Proposal for United Nations Ownership of Ocean Mineral Resources’? (paper pre- 
sented at'the Long Beach Conference, 1967). See also Bernfeld, ‘‘Developing the 
Resources of the Sea—Seecurity of Investment,’’ 2 International Lawyer 67-76 (1967). 
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Two general comments may be made with respect to the hope of furnish- 
ing an independent income to the United Nations from the profits of 
deep-sea exploitation. First is a word of caution against inflated ex- 
pectations. Because of the high costs and risks inherent in such opera- 
tions, and the uncertainty of success, potential developers are unlikely to 
pay much for rights of exploration or exploitation. This is all the more 
true if, as has been suggested, such operations depress prices. Hence, 
revenues may well be disappointing, at least for some time. The second 
point is the question whether, in the present state of international rela- 
tions, agreement can be secured at all on the establishment of an inde- 
pendent income of this kind for the United Nations. f 

Some reservations must also be noted with regard to the claims for 
elimination of national rivalries and rational exploitation of the resources. 
If the international agency distributed rights on the basis of the highest 
offers received, many nations might feel unjustifiably excluded because of 
inability to match these offers. On the other hand, competing Powers 
might be tempted for pre-emptive reasons to bid unrealistically against 
one another for desirable tracis. As for rational exploitation, there could 
be danger that an overly restrictive international regime would be a posi- 
tive discouragement to the kind of initiative necessary to bring deep-sea 
resources into production. 


v 


The conclusion to be drawn from these observations, it is submitted, 
is that it is prudent to make haste slowly. To be durable and satisfactory, 
a regime for deep-sea bottom resources must be based on a solid knowledge 
of geographical facts, of technological capabilities present and anticipated, 
and of political and economic realities. It is believed that the analysis 
and synthesis of these elements have not yet advanced to the stage where 
decisions of a permanent character can be made with wisdom. But if 
this is true, one may well ask what steps are under way to provide this 
infrastructure of information. 

The answer is a great deal, on both international and national levels, 
by public and private bodies. In the United Nations, significant resolu- 
tions were adopted at both the 1966 and 1967 sessions of the General As- 
sembly. The 1966 resolution requested the Secretary General to survey 
the existing state of knowledge with respect to marine resources beyond 
the continental shelf, excluding fish; to review with the aid of a group 
of experts, current activities in marine science and technology and formu- 
late proposals for expanded international cooperation in understanding 
the marine environment; and to report thereon to the Assembly at its 
1968 session.9 . 

The 1967 action originated in a proposal put forward by Malta for a 
“Declaration and treaty concerning the reservation exclusively for peace- 
ful purposes of the sea-bed and of the ocean floor, underlying the seas 
beyond the limits of present national jurisdiction, and the use of their 


29 General Assembly Res. 2172 (XXI), Dee. 8, 1966. 
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resources in the interests of mankind.” In an accompanying memoran- 
dum, the Maltese Government expressed the fear that technological prog- 
ress would soon expose the o2ean floor to competitive national appropria- 
tion and use, with risks of m-litarization and exploitation for the national 
advantage of technologically developed countries. It therefore urged 
immediate steps to establish by treaty the propositions that the deep-sea 
floor is not subject to national appropriation in any manner and shall 
be reserved exclusively for peaceful purposes; that its exploration be 
undertaken in a manner consistent with the Charter; and that exploitation 
be carried on in the interests of mankind, with the financial benefits there- 
from being ‘used primarily to promote the development of poor coun- 
tries,” 30 i 

The Maltese proposal, rev-sed to call only for an examination of the 
question, was the subject o2 extensive debate in the Assembly’s First 
Committee. In due course a resolution was framed and subsequently 
adopted; unanimously by ths Assembly on December 18, 1967.3 This 
provides for the creation of an ad hoc committee of 35 members to study 
and report on the topic at the Assembly’s next regular session.** It can 
be anticipated that this session, at which the Secretary General’s report 
under the 1966 resolution will alsc be due, will be the scene of important 
debates on the subject. 

On the national level, offcial United States interest in deep-sea re- 
sources has also increased dramazically in the past two years. By the 
Marine Resources and Engineering Development Act of June 17, 1966, 
Congress created both a National Council on Marine Resources and Engi- 
neering Development, and a Sommission on Marine Science, Engineering, 
and Resourees.** Both bodies are 2urrently engaged in wide-ranging stud- 
ies of national needs and goals in this field, including points of inter- 
national! law and relations. Their reports and recommendations may be 
expected to have substantial <nfiuence on the course of American policy.* 








20 U.N. Doe. A/6695, Aug. 18, 1967. 

81 General Assembly Res. 2340 (XXII), Dec. 18, 1967; reproduced in part in 62 
AJL, 487 (1968). ; 

82 The members of the committee are Argentina, Australia, Austria, Belgium, Brazil, 
Bulgaria, | Canada, Ceylon, Chile, Czechoslovakia, Ecuador, El Salvador, France, Ice- 
land, India, Italy, Japan, Kenye, Libaria, Libya, Malta, Norway, Pakistan, Peru, 
Poland, Romania, Senegal, Somalia, Tanzania, Thailand, U.S.S.R., United Arab Re- 
public, United Kingdom, United States, and Yugoslavia. The first meeting of the 
committee took place in March, 1£68. 

33In addition to the General Assembly actions, attention has also been given to 
the problem of deep-sea resources in other bodies, notably the International Oeean- 
ographic Commission of UNESCC. On the unofficial side, it may be noted that the 
International Law Association established in 1967 an International Committee on 
Deep-Sea : Mining which is scheduled to present a preliminary report to the LULA. 
Conference in Buenos Aires in Avgust, 1968. 

8480 Stat. 203, 33 U.S.C. secs. 1101-2108. 

35 See Marine Science Affairs—a Year of Transition: First Report of the President 
to the Congress on Marine Ressurces and Engineering Development (1967); and 
Marine Science Affairs—A Year of Plana and Programs: Second Report of the 
President! (1968). 
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In Congress itself the subject has also received increasing attention.** 
In addition to this official activity, many private American groups, both 
legal and technical, are involved im conferences and study projects on 
various aspects of deep-sea development. 

These studies and recommendations, which will be appearing in the 
next year or so, will much enlarge our understanding of the complex 
issues involved. The findings, one suspects, will demonstrate the inade- 
quate basis of much of the earlier discussion. The need now, in law as 
well as in science, is for more exploration of problems presented by the 
deep sea. Options should be kept open and positions unfrozen. The 
lemmings’ march into the ocean is not a binding precedent. 


se Most notably, perhaps, in the resolution introduced in the Senate by Senator 
Pell of Rhode Island. This called for efforts to secure General Assembly action on a 
proposed ‘‘Declaration of Legal Principles Governing Activities of States in the 
Exploration and Exploitation of Ocean Space.’? The annexed declaration envisaged 
free access by all nations to all areas of ocean space (outside of territorial waters and 
continental shelf), the rejection of national claims to ocean space, and the creation 
of a U.N. authority to grant exploration and exploitaticn licenses to states and inter- 
national organizations. For the purposes of the declaration the limit of the shelf 
was set at the 600-meter depth line. S. Res. 186, 90th Cong., lst Sess. (Nov. 17, 
1967). No action has been taken on this proposal. A revised version, setting forth a 
draft treaty instead of a declaration, was embodied in S. Res. 263, introduced by 
Senator Pell on March 5, 1968. 
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I. ConscirutionaL FLEXIBILITY 


I 


The significant rôle for thə specialized agencies contemplated by the 
Charter of the United Natiors? is reflected in the constitutions of those 
agencies. ' It is the purpose əf this paper to analyze, on a comparative 
basis, one aspect of the constitutional law of intergovernmental agencies 
related to the United Nations, viz., the flexibility of their constitutions. 
This study should reveal the degree of adequacy of this ingredient, so 
essential [to the viability of taese important international institutions. 

The fact of the treaty basis of the specialized agencies might have 
presented great complications in any move to revise their constituent 
documents.* The traditional rule of unanimity, if applied to the amend- 
ment of ithese multilateral agreements, would impose a severe limitation 
upon the! imperative of constitational flexibility. Necessity and experience, 
however, have evolved formules for amendment that replace the traditional 
rule with clauses specifying more liberal procedures for revision.? l 

Changing needs and circumstances call for appropriate adaptations in 
structure, functions, and procedures of intergovernmental agencies. Three 
desirable features in the procedure of constitutional modification have been 
suggested by Dr. C. Wilfred Jenks; these are: (1) the process should be 
sufficiently easy to avoid undue rigidity, yet not be subject to amendment 
by a snap vote; (2) no important amendment should come into force 
against the opposition of a large and powerful minority; and (3) no 
organization should get into zhe habit of amending its constitution light- 
heartedly.* A balance must be struck, Dr. Jenks suggests, between undue 
rigidity ‘and excessive flexibi_ity ‘‘most appropriate to the requirements 
of the individual case.’’ 

Given 'the characteristics of the modern state system, the probability is 
for rigidity to prevail, especially with respect to the more politically im- 
portant organizations. The zesult, as observed by Mr. Evan Luard, is 
that ‘‘the procedures for fornal constitutional amendments are sometimes 





* The writer wishes to express tis appreciation to the staff of the Legal Research 
Library, University of Michigan, Zor assistance provided in the course of this study. 

1 Charter, Arts. 57-59. Cf. C. Wilfred Jenks, ‘‘Some Constitutional Problems of 
International Organizations,’’ 22 Brit. Yr. Bk. Int. Law 11 (1945). 

2 Egon 'Schwelb, ‘‘The Amending Procedure of Constitutions of International Or- 
ganizations,” 31 ibid. 50-51 (1954). 

3D. W.|Bowett, The Law of International Institutions 329 (1963). 

4 Jenks, loc. cit. 68. 
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such as to make their passage difficult or virtually impossible.” 5 Dr. 
Jenks illustrates this absence of flexibility in the Covenant of the League 
of Nations and in the Constitution of the International Labor Organization, 
and asserts that the provisions for amendment of these documents ‘‘were 
in practice virtually impossible to fulfill except in respect of uncontro- 
versial amendments and even in such cases only subject to long delay.” ° 
It may be, of course, that prevailing political climates are more deter- 
minative of successful amendment than is any degree of constitutional en- 
gineering. On the other hand, it may be demonstrated that contemporary 
constitution-makers have eliminated the ‘‘nearly insuperable obstacles”? 
of former decades. The specialized agencies afford evidence sustaining 
this conclusion. 


Il. Tue AGENCIES AND THER CONSTITUTIONS 


The present study analyzes the amendment of the constituent documents 
of fourteen intergovernmental agencies related to the United Nations. 
Thirteen of these organizations are specialized agencies, identifiable as 
such by the fact of agreements made between each agency and the United 
Nations in pursuance of Articles 57 and 63 of the Charter.” To these may 
be added the International Atomic Energy Agency, which in structure 
and purpose is analogous to the specialized agencies but enjoys a special 
relationship to the General Assembly. For the present analysis, it is 
essential to list the dates of adeption and entry irto force of the constitu- 
tions of these fourteen agencies.’ 


Food and Agriculture Organization of the United Nations (F.A.0.). 
Constitution: drafted at Washington, D. C., by the United Nations 
Interim Commission for Food and Agriculture, 1943-1945 ; entered 
into force October 16, 1945. 

Inter-Governmental Maritime Consultative Organization (I.M.C.O.). 
Convention: adopted by the United Nations Maritime Conference, 
Geneva, March 6, 1948; entered into force March 17, 1958. 

International Atomie Energy Agency (J.A.H.A.). 

Statute: adopted by the Conference on the Statute of the Inter- 
national Atomic Energy Agency, New York, October 26, 1956; 
entered into force July 29, 1957. 

International Bank for Reconstruction and Development (I.B.R.D.). 
Articles of Agreement: adopted by the United Nations Monetary 
and Financial Conference, Bretton Woods, July 22, 1944; entered 
into force December 27, 1945. 


5 Luard, The Evolution of International Organizations 23 (1966). 

6 Jenks, loc. cit. 65. 

7 Professor Bowett’s label for these agencies is ‘‘Global Organizations of Limited 
Competence.’’? He speaks of twelve specialized agencies, expressly limiting I.D.A. 
as a bank affiliate to something less than a separate agency. Bowett, op. cit. 56, 94. 
I.D.A. entered into relationship with the U.N. as a specialized agency by agreement 
effective March 27, 1961. 

8 Texts of these documents are printed in various volumes of Yearbook of the 
United Nations; also in Peaslee, International Governmental Organizations: Consti- 
tutional Documents (2 vols., 1956, and rev. 2nd ed., 1961). The revised edition is 
not consistent as to the inclusion of amended texts. 
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International Civil Aviation Organization (I.C.A.0.). 
Convention: adopted by the International Civil Aviation Confer- 
ence, Chicago, December 5, 1944; entered into force April 4, 1947. 

International Development. Association (I.D.A.). 

Articles of Agreement: adopted by the Executive Directors of 
I.B.R.D., Washington, D. ©., January 26, 1960; entered into force 
September 24, 1960. 

_ International Finance Sorporation (1.F.C.). 

Articles of Agreemen:: drafted by Executive Directors of L.B.B.D., 
Washington, D. C., April, 1955, at request of the General Assembly 
of the United Nations; entered into force July 20, 1956. 

International Labor Organization (I.L.0.). 

Constitution: adopted as Part XIII of the Treaty of Versailles, 
1919; revised by Intarnaticnal Labor Conferences at Paris, 1945, 
and Montreal, 1946. The Instrument of Amendment, 1945, entered 
into force September 26, 1946; the Instrument of Amendment, 
1946, entered into force April 20, 1948. 

International Monetary Fund (I.M. F.) 

Articles of Agreemei+t: adopted by the United Nations Monetary 
and Financial Conference, Bretton Woods, July 22, 1944; entered 
into force December 27, 1945. 

International Telecommunication Union (I.T.U.). 

Convention: The Convention establishing I.T.U. as successor to the 
International Telegreph Union (formed in Paris in 1865) was 
adopted by the Radio-Telegraph Conference, Madrid, December 2, 
1932; entered into force January 1, 1934. Successive conventions 
were adopted by th2 Plenipotentiary Conferences of I.T.U., as 
follows: Atlantic City, 1947, entered into force January 1, 1949; 
Buenos Aires, 1952, antered into foree January 1, 1954; Geneva, 
1959, entered into force January 1, 1961. 

United. Nations Educażional, Scientifie and Cultural Organization 

(UNESCO). 

Constitution: adoptec by she Conference for the Establishment of 
an Educational, Sciertific and Cultural Organization of the United 
Nations, London, 1945; entered into force November 4, 1946. 

Universal Postal Union (U. F.U.). 

Founded at Bern in 1874, the Postal Union was governed by a 
number of successive conventions. Beginning with the Twelfth 
Postal Congress, conventions were adopted as follows: Paris, 1947, 
entered into force July 1, 1948; Brussels, 1952, entered into force 
July 1, 1953; Ottawz, 1957, entered into force July 1, 1959. 
Constitution: adopted by the Universal Postal Congress, Vienna, 
1964; entered into fcree J sey 1, 1966. 

World Health Organizetion (W.H.O.). 

Constitution: adoptec by the World Health Conference, New York, 
July 22, 1946; entered into force April 7, 1948. 

World Meteorological Organization (W.ALO.). 

C onvention. The International Meteorological Organization, founded 
at Utrecht in 1878, was governed by Statutes adopted at Paris, 
1919. The Twelfth Conference of Directors adopted a Convention 
creating the W.M.O., Washington, D. C., October 11, 1947; entered 
into force March 23, 1950. 


While all of these basic Jocuments have similar purposes, they differ 
considerably in form. Not only are four different identifying labels used, 
but upon occasion an agency may replace one form with another. Agencies 
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with conventions are tending to express a preference for constitutions, as 
exemplified by the U.P.U. decision of 1964,° the recent attention given to 
this question by W.M.O.,?° and the current study in LT.U. which may 
result in the adoption of a constitution at its Plenipotentiary Conference 
scheduled for 1971.4 

Whatever the specific label, these documents represent what A. D. 
McNair has characterized as ‘‘treaties akin to charters of incorporation.’’ 7? 
All were directed to the purpose of establishing intergovernmental organ- 
izations; all were drafted by multilateral conferences or intergovern- 
mental organs; and all have come into force through ratifications by the 
respective member nations. Four of the agencies have a pre-United 
Nations history; the remainder are progeny of the United Nations era,.® 
Concomitant with arrangements to associate themselves with the United 
Nations, the former undertook extensive revisions of their constituent 
documents, as indicated in the above listing. 


III. Tue Suspsect MATTER or AMENDMENTS 


The years 1945-1966 comprise the period to be considered in the present 
analysis. For agencies existing before World War II, the data are taken 
from the point at which a postwar revision of the constitution of each 
entered into force. Constitutional amendments of these twenty years 
(less than twenty for the newer agencies) will be enumerated and, despite 
a certain amount of overlapping and ambiguity, catalogued as to subject 
matter. 

Number of Amendments. Most agencies have made a very limited 
number of changes in their constitutions. Moreover, nearly two thirds 
of all amending activity is accounted for by two agencies—F'.A.O. and 
UNESCO. A count of the resolutions of amendment adopted by each 
agency to 1966 presents these totals: I.M.F., I.D.A.—none;** I.A.E.A., 
I.B.R.D.—one each; I.F.C., I.M.C.0., W.H.O.—two each; W.M.O.—four; 
I.C.A.0., L..0.—five each; UNESCO—14; and F.A.0O—25. This is a 


®The Constitution is ‘‘the basie Act of the Union’? (Art. 22). The Universal 
Postal Convention remains as one of the technical Acts of the Union. 

10 Among the subjects referred to the working group on the Convention was the 
question of replacement of the Convention by a constitution. See note 115 below. 

11 At the Montreux Conference, 1965, the task of preparing a suitable draft of a 
constitution was assigned to a study group of experts. I.T.U., Report on the Activi- 
ties of the ITU in 1965, p. 35. See also, International Organization, Summer 1966, 
650-651. The hope expressed by Dr. Jenks that constituent instruments would be 
‘‘disentangled’’ from technical conventions may eventually be fulfilled. Jenks, loc. cit. 
15. 

12 McNair, ‘‘The Functions and Differing Legal Character of Treaties,’? 11 Brit. 
Yr. Bk. Int. Law 117 (1930). 

13 Everyman’s United Nations, 8th ed., pp. 487-545 (1958); also successive editions 
of the United Nations Yearbook. 

14 Unlike other agencies, increases in the number of executive directors in the four 
financial agencies do not require constitutional amendments. Similarly, increases in 
financial quotas can be made without a constitutional amendment. Currently projected 
is an amendment of the Articles of Agreement of I.M.F.; see note 26 below. 
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total of 61 amendments for the twelve agencies that treat their constituent 
documents as permanent charters. Two agencies, I.T.U. and U.P.U. (pre- 
vious to 1966) cannot be subjected to similar tallying as these have adopted 
new conventions at each regular session of their plenary bodies. While 
revisions made in this manner cannot be enumerated as separate amend- 
ments, certain specific changes so made will be identified in the present 
analysis. 

This ‘total of 61 resolutions of emendment reveals, however, an incom- 
plete picture of the quantity of change. Revisions comprised within these 
resolutions vary in content from replacement of a single word to the 
addition or deletion of an entire article. In fact, five of the 61 resolutions 
carry two substantive changes each (F.A.0., 1947; I.L.O., 1953; I.M.C.O., 
1964, 1965; UNESCO, 1954) ; and five resolutions of amendment are of 
an omnibus nature, each accoraplishing extensive revisions affecting sev- 
eral articles (F.A.0., 1950, 1955; I.C.A.0., 1954; UNESCO, 1952; W.M.O., 
1963). | 

A further fact relative to quantity should be noted at this point. Of 
the total of 61 amendments here enumerated, six have at this writing not 
entered into force. By agencies, these are: 1.C.A.0.—one (1962); I.L.O. 
—three (all of 1964) ; I.M.C,.O.—one (1965) ; 7° and W.H.O.—one (1965). 

Categories of Content. These 61 amendments fall conveniently into 
five subject-matter categories. These categories, with the number of 
amending resolutions indicated for each, are as follows: first, changes in 
structure of an agency or in composition of its organs (26) ; second, aspects 
of membership (9); third, new powers or modifications of powers (9); 
fourth, procedural changes (7); and fifth, drafting changes of an edi- 
torial hature (10).1° This order of presentation is an effort to suggest 
the relative value, in descending order, of the revisions viewed as a whole. 
The order would vary, of course, if expressed in terms of the significance 
of amendments adopted by each agency considered separately. 

(1) ‘Revisions in Structure and Composition. The most significant use 
of the amending power has been to produce modifications in agency struc- 
ture or in the composition of various organs. The greatest pressure for 
change has come from the fact cf vastly increased membership of each 
agency, the most immediate impact of which has been the demand to 
increase the size of executive boards or councils. No agency has escaped 
this development. A tally of amendments for this one purpose reveals the 
following: F.A.O.—five; UNESCO—four; I.L.O, I. T.U., W.M.0.—two 
each; and I.A.E.A. I.C.A.O., LM.C.0., W.H.O.—one each.*7 While this 


15 This amendment to Art. 28 was ratified on Nov. 3, 1967, to enter into force 
twelve months thereafter. 

16 This five-fold classification contains several arbitrary placements, due to the 
multiple content of some amendments and to the fact that some could logically fall 
under dlternative headings. 

17 Increases in the nine agencies were edopted in these years: F.A.O. Council: 1947, 
1953, 1959, 1961, 1965; I.M.C.C. Council: 1964; I.A.H.A. Board of Governors: 1961; 
LC.A.0, Council: 1961; I.L.O. Governing Body: 1953, 1962; I.T.U. Administrative 
Council: 1959, 1965; UNESCO Executive Board: 1952, 1954, 1956, 1962; W.H.O. 


j 
+ 


t 
t 
7 
H 
t 





1968] CONSTITUTIONAL REVISION IN THE SPECIALIZED AGENCIES 659 


area of growth has presumably passed its peak, pressures are continuing 
both for increases in membership of the councils and for reallocation of 
seats for each region. At its 1965 Conference, for example, F.A.0. de- 
cided that another increase, this time of three seats, should be adopted 
and implemented at the 1967 session of the Conference. 

Upon occasion these amendments were adopted with alacrity; more 
often they were the subject of extended study and of diplomatic negotia- 
tion. Prominent also have been debates concerning the principle of an 
appropriate retio of seats to total membership. Reflections of the inter- 
national political climate are imprinted throughout the records of these 
debates. 

Amendments relating to executive boards or councils have dealt also 
with aspects other than size. F.A.O. replaced its Executive Committee 
with a Council (1947); ° I.L.O. increased the number of states of chief 
industrial importance on its Governing Body from eight to ten (1953); 
UNESCO extended the terms of office of members of its Executive Board 
from three to four years (1962); a major change was promulgated re- 
garding UNESCO’s Executive Board by a decision to elect states to 
membership in place of electing members as individuals (1954) ; I.M.C.O. 
added a requirement of geographical representation for both the Council 
(1964) and the Maritime Safety Committee (1965), and increased the 
size of the latter from 14 to 16 (1965); U.P.U. replaced its Executive 
and Liaison Committee (created in 1947) with an Executive Council 
(1964) ; ° and I.T.U. changed the status of members of the International 
Frequency Registration Board from election of states to election as in- 
dividuals (1959), later reducing that membership from eleven to five 
(1965). 

During earlier years, some agencies wrestled with the question of the 
frequency of meetings of their plenary bodies. The principal argument 
for a change away from annual sessions was the matter of cost, both in 
money and in human energy; major objections were the difficulty in 
extending programs and budgets over the longer period, and the po- 
tentially reduced influence and control of plenary bodies over administra- 


Executive Board: 1959; W.M.O. Executive Committee: 1959, 1963. As the composi- 
tion of the Executive Council of U.P.U. is established by the General Regulations (Art. 
102), increases do not require amendment of the Constitution (see note 20 below). The 
Fifth World Meteorological Congress adopted (April 28, 1967) an amendment to 
increase the size of the Executive Committee of W.M.O. The Twentieth World 
Health Assembly adopted (Nov. 6, 1967) an amendment to increase the Executive 
Board of W.H.0.; ratification of this amendment will presumably require about two 
years. 

18 F.A.0., Report of 13th Sess. of the Conference, Rome, 1965, p. 82. 

19 Dates in parentheses represent the year of approval of the amendment by the 
respective plenary body, and are net necessarily the year of entry into foree. For 
details of each adoption, see official records of plenary meetings for the year indicated. 

20By Art. 102 of the General Regulations adopted at Vienna July 10, 1964, the 
new Executive Council would consist of 27 members, an increase of three over the 
preceding Executive and Liaison Committee. U.P.U., Constitution and General Reg- 
ulations, p. 71 (English translation prepared by the British Post Office). 
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tive activities. Changes to biennial sessions were adopted by F.A.O. 
(1949) and UNESCO (1952), and to triennial sessions by I.C.A.0. (1956). 

Several miscellaneous amendatory revisions should also be noted in this 
category. Non-governmental organizations were authorized to send ob- 
servers|to UNESCO General Conferences (1948); the terms of office of 
UNESCO’s Executive Board were made variable, to coincide with ad- 
journment dates of the General Conference (1950); I.T.U. replaced its 
two assistant secretaries general with a deputy Secretary General (1959) ; 
F.A.0. decided to permit members to appoint more than one alternate dele- 
gate toithe Conference (1961) ; a specifie term of four years was adopted 
for the Director General of F.A.O. (1961); U.P.U. changed the title 
of the head of the International Bureau from Director to Director Gen- 
eral (1964) ;?2 F.A.O. decided to permit the establishment of sub-regional 
offices (1963), and to create a permanent Committee on Fisheries (1965) ; 
and I.T.U. determined that henceforth its administrative conferences 
should ibe organized within two categories: world and regional (1965).?8 

(2) Aspects of Membership. While only five agencies have adopted 
amendments in this category, the proposals were often highly significant, 
as well as highly controversial. Most unusual was an incident involving 
I.C.A.Q. (1947). As a condition for entering into agreement with the 
United; Nations as a specialized agency, the General Assembly required 
I.C.A.Q. to adopt an amendment to its Convencion permitting the debar- 
ment of any member debarred from membership by the United Nations. 
The expressed object of this action was Franco Spain.*4 

Amendments regarding membership were required both to remedy omis- 
sions and to meet new situations. Two agencies, F.A.O. (1946) and 
UNESCO (1949), added provisions specifying that a member would have 
no vote in the plenary body if it was in arrears on its financial obligations. 
UNESCO provided the privilege of unilateral withdrawal from member- 
ship (1954). The category of associate member was created in two 
agencies, UNESCO (1951) and F.A.O. (1955). Finally, vigorous opposi- 
tion to' the practice of apartheid by the Government of South Africa ex- 
pressed itself in the approval of three amendmz2nts, two by I.L.O. (1964) 
and one by W.H.O. (1965),?5 providing for suspension or expulsion of any 
member suspended or expelled by the: United Nations or deliberately fol- 
lowing! a policy of apartheid or racial discrimiration. 

(3) Powers and Duties. Very few of the powers and duties expressed 
in these constitutions have been added to or mcdified by means of amend- 
ment. | The most substantial grants of new powers were those made in two 


21 Only two agencies included such a provision ia their original constitutions: 
UNESCO (6 years) and I.A.E.A. (4 years). 

22 By! Res. C2, Universal Postal Congress, Vienna, 1964, this revision was given 
immediate effect. 

23 An i inerease from two to three in the number of vice presidents of W.M.O. was 
adopted (April 28, 1967) by the Fifth World Meteorological Congress. 

24 Res. Al-3, adopting Art. 93 bis. I.C.A.O., Proceedings of the First Session of the 
Assembly, Montreal, 1947, pp. 84-87. 

25 None of these three had been ratified at the time of this writing. 

i 


i 
| 
| 
i 
{ 
{ 
l 
! 


1968] CONSTITUTIONAL REVISION IN THE SPECIALIZED AGENCIES 661 


financial agencies. The first of these expanded the authority of LF.C. 
to invest its funds, adding capital stock as a permissible investment (1961). 
The second ‘such expansion required amendment of the Articles of Agree- 
ment of both I.B.R.D. and I.F.C., to permit the Bank to loan to the Corpo- 
ration and the Corporation to borrow from the Bank (1964) .?¢ 

Other amendments have operated to modify duties, redefine obligations, 
or expand existing powers. UNESCO revised the respective duties and 
responsibilities of the Director General and the Executive Board regard- 
ing program, budget, and reporting (1952, 1954). The Conference of 
F.A.0. delegated powers to the Council to submit conventions or agree- 
ments to member states (1953), revised the article regarding establishment 
of commissions, committees, conferences, and working parties (1955), em- 
powered itself to authorize the Director General to enter into agreements 
with member nations for the establishment of international institutions 
in the field of food and agriculture (1957), and spelled out the powers of 
the Conference and the Council to establish joint commissions between 
F.A.O. and other international organizations (1963). In I.T.U., the power 
to elect the Secretary General and his deputy was transferred from the 
Executive Committee to the Plenipotentiary Conference (1959). Finally, 
an amendment adopted by I.L.O. proposed to modify the obligation to 
apply labor conventions to dependent territories (1964).?” 

(4) Procedural Changes. A number of amendments have produced 
revisions in organizational procedures prescribed by constitutions. UN- 
ESCO has deleted two requirements: that its rules of procedure be 
adopted annually (1947), and that the place of meeting of the General 
Conference vary annually (1948); and has added that the rules of pro- 
cedure may specify cases in which decisions of the General Conference 
shall require a two-thirds majority (1958).28 The Assembly of I.C.A.0. 
is required to have a three-fifths majority for the passage of any resolution 
of relocation of the agency’s headquarters (1954). In F.A.0., two copies 
of any convention or agreement are to be certified (1955), and the vote 
required for the Conference to make budget changes was revised from 
“approval’’ to ‘‘two-thirds majority” (1959). The number of requests 
needed for calling an extraordinary session of the Assembly of I.C.A.0. 
was increased from ‘‘10’’ to ‘‘one fifth”? of the contracting states (1962) .7° 
Finally, two procedural changes have been approved by I.M.C.O.: all 

26 A new function for I.M.F. is projected by Res. No. 22-8, adopted by the Board 
of Governors at Rio de Janeiro (October, 1967). The resolution proposes the estab- 
lishment of a ‘‘Facility Based on Special Drawing Rights in the Fund,’’ and requests 
the Executive Directors to prepare not later than March 31, 1968, a report proposing 
amendments to the Articles of Agreement for consideration and approval by the 
Board of Governors. See article by Joseph Gold in 62 A.J.I.L. 365 (1968). 

27 This Instrument of Amendment (No. 1) 1964, to amend Arts. 19 and 35, had 
not been ratified at the time of this writing. 

28 This amendment of Art. IV.C.8(a) has been implemented by Rule 81(2), Rules 
of Procedure of the General Conference. UNESCO, Manual of the General Con- 
ference (1965 ed.) 11, 47. 

29 Res. Al4-5, 14th Sess. of the Assembly; adopted Sept. 14, 1962, but not ratified 
at the time of this writing. 
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members of the Council are to be elected by the Assembly (1964),*° and 
the Assembly is to have a greater choice in election of members of the 
Maritime Safety Committe: (1965).3 

(5) | Editorial Changes. Numerous changes of an editorial nature, 
correcting or clarifying various words or phrases or inserting items that 
were consequential to major amendments, account for the resolutions of 
amendment in this category. Most of these were promulgated by the 
extensive revisions of the F.A.O. Constitution (in a series of seven resolu- 
tions in 1950, 1955, and 1957), of the UNESCO Constitution (1952), 
and of the W.M.O. Convention (1963).82 These amendments will be 
identified below in the section on general review and revision. 

Minor but interesting amendments have included the following: English, 
French, and Spanish were made equally authentic languages for the Con- 
stitution of F.A.O. (1951) ; UNESCO revised the statement regarding the 
right to vote in the event of financial arrears (1951); W.M.O. restated 
the manner in which the question of membership was to be worded on its 
agenda (1963) ; 8 and F.A.0. added ‘‘freedom from hunger’’ to the state- 
ment of purposes of the Organization expressed in the preamble of the 
Constitution (1965). 


' IV. THE AMENDING PROCESS 


All but one of these fourteen constitutions contain articles establishing 
procedures for amendment.** The exception is the Convention of I.T.U., 
which! provides simply that the Plenipotentiary Conference shall ‘‘revise 
the Convention if it considers this necessary.’’** As all the agencies are 
intergovernmental in nature and are similar in structure, a high degree 
of similarity in their procedures for amendment might be anticipated. 


30 Res. No. 69, I.M.C.0. Assembly, Second Extraordinary Session, September, 1964, 
adopting amendments to Arts. 17 and 18. These amendments entered into force 
Oct. 6, 1967. The amendment to Art. 28, by Res. No. 70, Fourth Session of the 
Assembly, Paris, 1965, regarding the Maritime Safety Committee, will enter into 
foree Nov. 3, 1968. 

31 A' recent procedural change has been effected in the adoption by the Fifth World 
Meteorological Congress, Geneva, 1967, of amendments to Arts. 5, 10, and 16 of the 
W.M.O. Convention. These permit the calling of extraordinary sessions of the 
Congress, and the taking of decisions of the Executive Committee and of the total 
membérship, by means of correspondence. W.M.O. Convertion, Provisional Edition, 
1967 (manuscript). 

32 The 1967 session of the Congress of W.M.O. (see note 31 above) made substantial 
revisions affecting eight articles, requiring a number of consequential changes through- 
out the text of the Conventior. 

83 This section of Res. 2(Cg. IV) amending Art. 10(a)(2) implemented the change 
in wording adopted by the W.M.O. Congress in 1959 but which had not entered into 
force.: W.M.O., Abridged Report with Resolutions, 4th Cong., Geneva, 1963, p. 46. 

a4 Revisions of constitutions have occasionally changed the number of the amend- 
ing atticle. Following are the current article numbers: F.A.O. (Art. 20); I.M.C.0. 
(Arts! 52-54); I.A.E.A. (Art. 18); I.B.R.D. (Art. 8); LC.A.O. (Art. 94); I.D.A. 
(Art. 6); LF.C. (Art. 7); I.L.O. (Art. 36); I.M.F. (Art. 17); UNESCO (Art. 13); 
U.P.U. (Arts. 29, 30); W.H.0. (Art. 73); W.M.O, (Art. 28). 

85 Art. 6(h). 
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Such is not the fact; constitution-making falls quite short of producing 
a common body of content, a condition especially noticeable in procedures 
for revision. In one essential only do all the agencies agree, viz., that 
all proposals for amendment must be considered by the plenary body of 
the organization as one stage in the adoption process. 

Some amending articles are more complete than others; all leave gaps in 
one or another aspect of procedure. Each article presumably compre- 
hends the essentials of the amending process as viewed at the time by 
the constitution-framers, and is seldom revised. The gaps are filled by 
implication, by custom and usage, and by the adoption of formal rules of 
procedure as supplements to the constitutional articles. 

Constitutional provisions governing the amending process may be ana- 
lyzed under these content headings: (1) sources of proposals, (2) prior 
communication, (3) consideration by plenary bodies, (4) adoption of 
proposals, (5) effective dates, and (6) the binding effect of amendments. 
Analysis of these aspects will be supplemented by a presentation of three 
topics that follow from such a survey: (7) defeated or rejected pro- 
posals, (8) general review and revision, and (9) revision of the amending 
articles themselves. 

(1) Sources of Proposals. Seven constitutions specify how amendments 
or modifications may be proposed. For the Statute of LA.E.A., pro- 
posals may be made by any member.*® In F.A.0., proposed amendments 
may be communicated to the Director General by the Council or by mem- 
ber nations.*7 Proposals for modification of the Articles of Agreement 
of the four financial agencies may emanate from a member, a governor, 
or the Executive Directors.” The Constitution of U.P.U. grants the right 
to present amending proposals to the Postal Administration of any mem- 
ber country.*® The remaining constitutions are silent on this matter, and‘ 
the source of proposals becomes a matter of practice or of regulation by 
rules of procedure of the plenary body. 

In practice, the most common procedure is for a member government 
to communicate a draft proposal to the Director General, or for several 
governments to submit a joint draft. Executive boards or councils are 
also prime sources of draft proposals; in these a resolution is often adopted 
embodying a draft text to be submitted to the plenary body. Less com- 
mon, but also significant, are proposals originating with the Director 
General. These may take the form of reports on agenda items or of draft 
texts to be accepted or rejected by the plenary body, with a right of 
modification dependent upon the rules of procedure. 

Proposals also originate in sessions of the ptenary body itself. The 
Conference of F.A.Q., for example, may adopt the draft text of a proposed 
amendment, to be transmitted to the Council and submitted by it to 
member governments for study, in preparation for final adoption at the 
ensuing session of the Conference. A modification of this procedure, in 


36 Statute, Art. 18(A). 37 Constitution, Art. 20(3). 
38 Articles of Agreement: I.B.R.D., Art. 8(a); LD.A., Art. 9(a); LEC, Art. 7(c); 
ILM.F., Art. 17(a). 39 Constitution, Art. 29. 
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which the plenary body adopts a resolution recommending that the council 
prepare and submit an amendment on a specified subject for consideration 
and approval at the next plenary session, is often used by J.A.E.A., 
L.C.A.0., W.H.0., and W.MO. In I.C.A.0., the Council has determined 
that proposals may originate with a contracting state, or any body of the 
Organization, or the Secretariat; ® but the Assembly has reinforced the 
responsibility of the Council to study specific amending proposals, ascertain 
the views of contracting states, and submit draft amendments to the 
Assembly.* 

Participation of all three main bodies of any agency—conference, coun- 
cil, Director General—is ecmmonly to be expected, with circumstances 
determining the rôle of initiator. In 1952 and 1958, for example, on the 
question of the size of the Governing Body of I.L.0., the Director General 
prepared a report dealing with the implications of an increase, and the 
Governing Body drafted an amendment which was considered and adopted 
by the Conference. A variation of this procedure occurred in W.H.O., 
when the Executive Board prepare] (1952) some draft alternative amend- 
ments in pursuance of the Assembly resolution of 1950 to aceept the prin- 
ciple of biennial sessions.** In 1965 the Executive Board of W.H.O. had 
before it eleven proposals zeceived from members, but three successive 
draft resolutions failed of passage; ** it remained for the Assembly to 
become the more successful torum for arriving at consensus. The Exec- 
utive Board did agree, however, on the desirability of increasing its own 
size, and in 1966 requested the Director General to transmit relevant 
documents to all members of the egency with a view to future action by 
the World Health Assembly.** 

As a final illustration of the initiation of proposals, a 1959 resolution 
of the World Meteorological Congress may be adduced. While recognizing 
that only states have a ‘‘prescriptive right’’ to propose amendments, the 
resolution held that states, acting through a resolution of the Congress, 
may ‘‘instruct’’ the Hxecut-ve Committee to do so.*7 


401.C.A.0., Proceedings of the Council, 4th Sess, May 25-June 26, 1948, pp. 68-69. 

41 Res, A2-5. I.C.A.0., Proceadings of the Second Assembly, Geneva, 1948, pp. 
365-366. 

42 LL.O., Minutes of the 120sh Sess. of the Governing Body, Nov. 25-28, 1952, 
pp. 61-65, 117-118; Record of Proceecings, 36th Sess., International Labor Confer- 
ence, Geneva, 1953, pp. 423-427. 

48 W.H.0., Official Records, No 40: Executive Board, 9th Sess., January 21~February 
4, 1952, pp. 18, 76-92. 

44 Ibid., No. 143: Resolutions, 18th World Health Assembly, Geneva, 1965, pp. 
136-145. 

45 Adoption of amendment to Art. 7, May 20, 1965; ibid., No. 144: 18th World 
Health Assembly, Geneva, 1865, pp. 134-186. 

46 Res. EB38.R20; ibid, No. 153: Executive Board, May 23-24, 1966, p. 9. 

47 Res, 4(Cg. III): The Congress ‘‘irstructs the Executive Committee under Article 
14(h) to keep the Convention under continuing review between meetings of Congress, 
and... to submit to Congress the text of any proposed amendment to the Con- 
vention which may appear to fhe Exeeutive Committee to be necessary.’? W.M.O., 
No. 88.RC.17: Abridged Report with Resolutions, Third Congress, Geneva, 1959, 
pp. 60-61. 
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(2) Prior Communication. For six agencies, communication of the 
texts of all proposals to the members in advance of consideration at a 
plenary session is a constitutional requirement. The most common period 
established is six months (I.M.C.0., UNESCO, W.H.0O., W.M.O.); F.A.0. 
requires 120 days, while the Statute of I.A.E.A. imposes an advance period 
of ninety days. 

Plenary bodies of agencies act generally to sustain or to augment the 
constitutional requirements; in three agencies (1.C.A.0., I.L.O., U.P.U.) 
rules specifying the requirement of prior communication have been estab- 
lished in the absence of constitutional provisions. The Assembly of 
1.0.4.0. (1950) adopted a policy requiring that proposals be submitted 
by contracting states to the Council six months prior, and by the Council 
to all contracting states three months prior, to a forthcoming Assembly 
session.” The Standing Orders of I.L.O. provide that any proposal of 
amendment shall be ‘‘included in the agenda of the Conference” at least 
four months before the opening of the session." By its General Regula- 
tions, the Congress of U.P.U. has established a sliding scale for submission 
of amendments." 

A supplemental rule adding to constitutional standards is sometimes 
employed. In W.M.O. (1959), the Congress adopted a resolution pro- 
posing that draft amendments be communicated nine months, rather than 
six, in advance of the next Congress. In UNESCO, substantive changes 
in draft amendments previously communicated may be submitted and 
communicated to all members not less than three months prior to a Gen- 
eral Conference, and no prior communication is required for mere drafting 
changes. In case of doubt as to classifying such submissions, the General 
Conference shall decide by a two-thirds vote.™ 

Numerous instances indicate that the requirement of prior communica- 
tion is adhered to with strictness. Attempts to obtain consideration for 
proposals in the absence of prior communication have been unsuccessful 
in at least five agencies (F.A.0., I.M.C.0., UNESCO, W.H.O., W.M.O.).54 


48 F.A.O. Constitution, Art. 20(4); I.M.C.0. Convention, Art. 52; IA.E.A. Statute, 
Art. 18(A); UNESCO Constitution, Art. 13(1); W.H.O. Constitution, Art. 73; W.M.O. 
Convention, Art. 28(a). 

49 Res, A4-3, ‘Policy and Programme with Respect to the Amendment of the Con- 
vention’’; I.C.A.0., Proceedings of the Fourth Assembly, Montreal, 1950, pp. 95-96, 
333. 

50 Standing Orders of the International Labor Conference, 1963 ed., Art. 46(1). 

51 General Regulations, Art. 118. All proposals received at least six months before 
the Congress are to be published; those received between six and four months will be 
published only if supported by at least two Administrations; and proposals received 
less than four months preceding the Congress will be published only if supported by 
at least eight Administrations. U.P.U., Constitution and General Regulations, Vienna, 
July 10, 1964, 

52 Res. 4(Cg. TIT); W.M.O., No. 89.RC18: Proceedings, Third Congress, Geneva, 
1959, pp. 71-72. 

58 Rules 104-106, Rules of Procedure of the General Conference, 1965 ed. 

54 F.A.O., Report of 9th Sess. of the Conference, Rome, 1957, p. 191; I.M.C.0O., 
Documents A.ITI/SR.5 and 6, 3rd Sess. of the Assembly, London, 1963; UNESCO, 
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A special complication exists in J.A.H.A. in that a substantive change 
adopted by the General Conference, in a proposal before it, cannot be 
finally acted upon until at least ninety days after communication to 
members and consideration anew of the observations of the Board of 
Governors.®® 

An exception to the strict application of the rule of prior communication 
occurred in I.C.A.O. in 1965: the Assembly by majority vote suspended 
the rule so that a draft amendment to permit the suspension of South 
Africa could be immediately considered. The draft was defeated for 
lack of a two-thirds majority.®* . 

(3) Consideration by Plenary Bodies. In all agencies, amending pro- 
posals must be submitted to the plenary bodies for consideration. With 
the exception of the finance agencies, the constitutionally specified vote 
for approval is a two-thirds majority. The respective Articles of Agree- 
ment of I.M.F., I.B.R.D., and I.D.A. (using identical wording) require 
“approval”? by the Boards of Governors, with no special majority indi- 
cated. I.F.C. procedure differs in a way that will be indicated presently. 

The required majority for approval is, with two exceptions, based on 
members ‘‘present and voting.” For U.P.U., the two thirds applies to 
total membership ; for W.M.O., the two thirds applies to ‘‘Members which 
are States.’’5> Some constitutions place additional qualifications upon 
this requirement: the two thirds must equal at least one half of the total 
membership (F.A.0.); the two thirds must include the concurring votes 
of a majority of the members of the Council (I.M.C.0.) ; the General Con- 
ference can vote only after considering the observations of the Board of 
Governors (I.A.E.A.); only members which are states may vote on pro- 
posed amendments (W.M.0.) ; and associate members are prohibited from 
participation in this process (I.M.C.O.).° 

Procedures employed by plenary bodies differ considerably as compared 
with each other and as between successive proposals within each agency. 
The general practice is to assign the agenda item embodying the proposed 
drafts (as circulated prior to the session) to a standing committee. 
Debate may be extensive or brief; the committee will submit a report to 





Resolutions, 11th Sess. of the General Conference, Paris, 1960, pp. 192-193; W.H.O., 
Official Records, No. 55: Seventh World Health Assembly, Rome, 1954, pp. 366-372; 
W.M.O., Annual Report, 1959, p. 51. 

557.A.H.A., General Conference, Rules of Procedure, GO(VIII)/INF/60 (1963), 
Rule 103. 

58 I.C.A.O., Minutes of the Plenary Meetings, 15th Sess. of the Assembly, Montreal, 
1965, pp. 137-142. 

57 I.B.R.D. (Art. 8(a)), I.D.A. (Art. 9(a)), LMF. (Art. 17(a)): ‘‘ Any proposal 
to introduce modifications in this Agreement... shall be communicated to the Chair- 
man of the Board of Governors who shall bring the proposal before the Board. If the 
proposed amendment is approved by the Board the Bank [Association, Fund] shall, by 
circular letter or telegram, ask all members whether they accept the proposed amend- 
ment.?? 

58 U.P.U. Constitution, Art. 30(1); W.M.O. Convention, Art. 28(b) and (e). 

59 F.A.O. Constitution, Art. 20(1); I.M.C.O. Convention, Art. 52; I.A.E.A. Statute, 
Art. 18(C) (i); W.M.O. Convention, Art. 28(b) and (e). 
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the plenary session, and approval by the necessary majority will complete 
this stage. Draft texts are, with occasional exceptions, presented and 
adopted in the form of numbered resolutions; I.L.O. uses a special form 
called ‘‘Instrument of Amendment,’’ and the Constitution of U.P.U. pro- 
vides that amendments ‘‘shall form the subject of an additional proto- 
col.’’ 8° 

Oftentimes a draft proposal will afford little or no controversy, and 
will be adopted in plenary session by voice vote or by roll call, either as 
a separate resolution or as embodied in a committee report. As a rule, 
consideration will have continued until consensus is reached, so that upon 
final vote all but a handful of resolutions have received unanimous ap- 
proval. In all instances the presiding officer takes care to announce that 
the measure has been approved by the required majority. Controversial 
proposals may be marked by parliamentary maneuvers, by questions of 
interpretation of the rules or of constitutional clauses, and by efforts of 
opponents to modify the content of a draft or by proponents to produce 
consensus. 

In all agencies this process is governed by general or by specific rules 
of procedure.“ In some, rules pertaining to amendment are little more 
than repetitions of the terms of constitutions ; in others, the rules are rather 
elaborate directions covering all stages of the process. The Assembly 
of 1.C.A.0., after observing a moratorium on amendments for three years 
(1948-1950), adopted an eight-paragraph ‘‘Policy and Programme with 
Respect to the Amendment of the Convention,’’ in which it established 
tests of appropriateness and emphasized the responsibility of the Council 
to consider proposals. 

Extraordinary sessions of their assemblies for the sole purpose of con- 
sidering proposals of amendment have been held by two agencies, I.C.A.0. 
(1961) and I.M.C.O. (1964).°* In each instance the sessions were of 
only a few days’ duration and accomplished the objective of approving 
inereases in the size of their respective councils. 

Consideration in plenary meeting often works a substantial revision in 
the text of a draft proposal. On the question of frequency of sessions of 
the Conference of F.A.O. (1949), the draft text was adopted by the 
Conference after reversing the Council’s recommendation, thus establishing 

60 I.L.O., Standing Orders of the International Labor Conference, Art. 47(6); U.P.U. 
Constitution, Art. 30(2). 

61 UNESCO Constitution, Art. 13(2): ‘*The General Conference shall have power 
to adopt by a two-thirds majority rules of procedure for carrying out the provisions 
of this Article.’’ Other agencies rely upon the general rule-making authority of 
their plenary bodies. Varying titles are used for thess rules, e.g., ‘‘General Rules of 
the Organization’? (F.A.0.); ‘‘Rules of Procedure’? (I.A.E.A.); ‘‘Standing Rules 
of Procedure of the Assembly’? (1.C.A.0.); ‘‘Standing Orders of the International 
Labor Conference’? (I.L.0.); ‘‘Rules of Procedure of the General Conference’? 
(UNESCO); ‘‘General Regulations’’ (U.P.U.). 

62 For an example of the latter, see Arts. 46 and 47 of Standing Orders of the 
International Labor Conference, 1963 ed. 63 See note 49 above. 


64 I.C.A.O., 13th (Extraordinary) Session of the Assembly, Montreal June 19-21, 
1961; I.M.C.O., Second Extraordinary Session, London, Sept. 10-15, 1964. 
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biennial sessions as the rule, annual sessions as the exception. The ques- 
tion of changing from annual sessions was considered by the World Health 
Assembly over a four-year period (1950-1953). The decision reached 
was to make no change, largely because of the anticipation expressed that 
the Assembly could better Cirect and control the growth of the activities 
of the agency through annual meetings.®* 

Various avenues may lead to the rejection of proposals at plenary 
sessions. In F.A.0. (1968), a standing committee recommended a pro- 
posal for adoption with 52 favorable votes; after debate in plenary session 
the proposal was defeated, receiving only 47 favorable votes.*7 The 
General Conference of I.A.E.A. (1965), upon considering the observations 
transmitted to it by the Board of Governors, as it is required to do by the 
Statute, decided to delete “rom the agenda a draft proposal of amend- 
ment. The experience of W.M.O. in 1963 is unusual: after adopting 
a lengthy list of amendatory proposals during the final two days of the 
Congress, several significant proposals met defeat for lack of the required 
two-thirds majority of the membership, not because of opposition to 
the proposals but because hardly more than two thirds of the membership 
was present.® 

In addition to the proposals just referred to, as many as a dozen sig- 
nificant drafts have been Jefeated in plenary sessions (see the section 
below on rejected proposals). 

(4) Adoption of Proposais. For some agencies, approval by the plenary 
body completes the adoption of an amendment; for others, a two-stage 
procedure is the rule; and for some a combination of the two methods 
exists. The two-stage rul2 requires ‘‘acceptance’’ (ratification) 7 by 
member states following approval by the conference, congress, or assembly. 
Adoption by action of the plenary body is labeled by Professor D. W. 
Bowett the ‘‘legislative’’ principle, while the two-stage procedure is the 
‘‘consent’’ principle. The former is the only method available in 
LF.C., and the only one used to date by F.A.0., UNESCO, and W.M.O. 
For the remaining agencies, the ‘‘consent’’ principle, involving ratifica- 
tions, is mandatory. 

` The constitutions of F.A.0., UNESCO, and W.M.O. foresee two types 
of amendments—those which propose new obligations for the member 
states and those which do not.” Only the former type requires the 
two-stage procedure for adoption. The question of whether a draft 

65 ¥.4.0., Report of the 5th Sess. of the Conference, Washington, D. C., 1949, p. 50. 

66 Res. WHA6.57. W.H.O., Official Records No. 48: 6th World Health Assembly, 
Geneva, 1953, p. 39. 

67 F.A.0., Report of 12th Sees. of the Conference, Rome, 1963, p. 81. 

e8 L.A.E.A., Doc. GC(IX)/312. Report of the General Committee, Sept. 22, 1965. 

69 W.M.O., Proceedings, 4th Congress, Geneva, 1963, pp. 177-180. 

70 Regarding the usage of these terms, see Schwelb, loc. cit. 55, note 5. 

71 Bowett, op. cit. 330-331. 

72 Or additionally for UNESO, proposals which involve fundamental alterations in 
the aims of the Organization. 

18 F.A.O. Constitution, Art. 20(2); UNESCO Constitution, Art. 13(1); W.M.O. 
Convention, Art. 28(b) and (e). 
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amendment contains the conditions requiring its submission for ratification 
must be determined by the plenary body at the time of approval by it, 
and a statement to the effect that it does not is normally included in 
each resolution of adoption in these three agencies. 

For adoption by the ‘‘legislative’’ principle, the two-thirds majority in 
F.A.0. and UNESCO is based on votes cast, whereas in W.M.O, the two 
thirds is of the total membership. The basis of total membership is also 
applied in five of the agencies using the ‘‘consent’’ principle (1.A.E.A., 
I.0.A4.0., I.L.O., I.M.C.0., W.H.0.);%* that is to say, the amendment 
enters into force upon its ratification by two thirds of the members. The 
Assembly of I.C.A.O. must specify an acceptance (ratification) figure of 
‘fnot less than two thirds” of the total number of contracting states. For 
I.L.O., a further requirement is ratification by five of the ten members 
represented on the Governing Body as members of chief industrial im- 
portance. 

In the weighted voting system of the financial agencies, the amending 
process is completed (for I.M.F., I.B.R.D., and I.D.A.) upon acceptance 
by three fifths of the members having four fifths of the total voting power.”® 
As noted above, I.F.C. amends solely by action of the Board of Governors, 
with the required majority being three fifths of the Governors exercising 
four fifths of the voting power.”* The Articles of Agreement of all four 
list certain exceptional clauses that can be amended only by unanimity.”* 

Some interesting uncertainties have appeared in the adoption proce- 
dures of the World Meteorological Organization. In 1959, after an un- 
-successful attempt at approval by a postal ballot, the Congress ruled that 
it was neither permissible nor desirable to approve amendments by corre- 
spondence.”® At the same session, however, a resolution having received 
three votes less than two thirds, the Congress submitted the draft to 
member states, permitting them the choice of ‘‘acceptance’’ (ratification 
required) or ‘‘approval’’ (without ratification). Neither of these al- 
ternatives produced the necessary two-thirds majority. The item was 
reintroduced and adopted by the ‘‘legislative’’ procedure at the Congress 
in 19638,°° evidencing a more acceptable and satisfactory procedure. 

(5) Effective Dates. The time of entry into force of adopted amend- 
ments is expressed in some constitutions, but for others has to be implied 
from the provisions regulating approval or acceptance. Proposals in 
UNESCO and W.M.O. have immediate effect upon conference approval. 
The same is true in F.A.0., although the Conference has power to provide 
otherwise. The Convention of I.M.C.O. declares the effective date to be 


74. AEA. Statute, Art. 18.0.(ii); I.C.A.O. Convention, Art. 94(a); LL.O. Con- 
stitution, Art. 36; I.M.C.O. Convention, Art. 52; W.H.O. Constitution, Art. 73. 

75 Articles of Agreement: I.B.B.D., Art. 8(a); I.D.A, Art. 9(a); IMB, Art. 
17 (a). 76 LF.C. Articles of Agreement, Art. 7(a). 
1t IB.R.D., Art. 8(b); LD.A., Art. 9(b); LF.C., Art. 7(b); LMF, Art. 17(b). 

18 W.M.O., Annual Report, 1959, pp. 50-51. 

79 Ibid. 49. This was a proposal to amend Art. 10(a) (2). 

80 Res. 2(Cg. IV). W.M.O., Abridged Report with Resolutions, 4th Cong., Geneva, 
1963, p. 46. 
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twelve 'months after ratification. Amendments adopted by the four 
finance | agencies are to enter into force three months after adoption, 
unless a shorter period is specified by the Boards of Governors, an action 
taken by I.F.C. in making its two amendments effective upon adoption.®* 

The Constitution of U.P.U. provides that amendments adopted by the 
Congress shall enter into force at the same time as any acts renewed at 
that session, unless Congress decides otherwise. In the Final Provisions 
of each I.T.U. Convention is expressed a date, usually twelve to fifteen 
months! following the close of the Conference, on which the new text shall 
come into force and so supersede the existing document. A similar prac- 
tice was applied by U.P.U. under its conventions, and will presumably be 
continued under the Constitution in view of the link between amend- 
ments and the other acts of the Congress. 

For agencies using the two-stage (‘‘consent’’) procedure, arrival of the 
effective date depends upon the speed with which governments proceed 
with ratifications. Following is a summary of the experiences of six 
agencies, with the time from approval to entry into force of their sixteen 
amendments: I.A.H.A.—one amendment, 15 months; 1.B.R.D.—one amend- 
ment, 16 months; W.H.O.—two amendments, one in 17 months, the other 
not yet in effect; I.M.C.0.—two amendments, each in approximately 37 
months; I.L.0.—five amendments, the first two in 11 months each, with 
three not yet in effect; and I.C.A.O.—five amendments, the first in 13 
years and 10 months, the second, 47 months, the third, 30 months, the 
fourth; 13 months,®? and the fifth not yet in force. 

Do these intervals constizute unreasonable delays in the effectuation of 
amendments? With certain exceptions, a qualified negative answer may 
be indicated. 

Disregarding the first LC.A.O. amendment, a rough average range 
of intervals of 11 to 17 months may be derived. This comprehends five 
agencies with six amendmenis, and leaves two agencies, I.C.A.O. and 
IM.C.0., presenting exceptional instances of five amendments requiring 
longer, periods. 

At this point, the five amendments not yet made effective by ratifica- 
tions must be considered. Here again, I.C.A.O. is exhibit A, with an 
amendment approved by the Assembly in 1962 remaining unratified. 
Next in this category is LL.O., with its three amendments approved by 
the International Labor Conference in 1964 lacking the required number 
of acceptances. Finally, there is the one unratified emendment of W.H.O., 


81 Res. No. 27, Summary Proceedings, Annual Meeting of Board of Governors, Vienna, 
1961, p. 40; and Res. No. 50, ibid, Tokyo, 1964, p. 21. 

82 The fourth amendment of 10.4.0. was ratified in time to make effective an 
increase in the size of the Council at the 1962 session of the Assembly; in the election 
of this expanded number all delegations were permitted to participate, whether or 
not their governmerts had ratified the amendment. 

83 This amendment operated to debar Spain from membership, and .achieved its 
purpose merely by approval in the Assembly, coupled with voluntary withdrawal by 
Spain; there was therefore n> incentive for its early consideration by governments 
and it must be viewed as an abnormal occurrence. 
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which is approaching three years of elapsed time since approval. Al- 
though there has been no instance of an amendment being killed for lack 
of ratification, this picture may be undergoing revision. It should be 
noted that no time limitations have been imposed, whether by constitu- 
tions, rules of procedure, or resolutions of adoption. i 

(6) Binding Efect. Are dissenters and abstainers bound by every 
adopted amendment? This question is directly faced in most constitu- 
tions. The Articles of Agreement of the four financial agencies and the 
Constitution of W.H.O. expressly state that adopted proposals shall enter 
into force ‘‘for all members.” The Constitution of I.L.O. reaches the 
same result by implication.’ The Constitution of F.A.O. and the Con- 
vention of W.M.O. state that amendments requiring ratification take effect 
for each member accepting the amendment, thus leaving open the ques- 
tion of the effect of non-acceptance. In contrast, the Constitution of 
UNESCO implies that an amendment accepted by the required two-thirds 
majority would be effective for all members. As reported above, none 
of these latter three agencies has as yet activated the ‘‘consent’’ principle. 

The Statute of I.A.E.A. provides that members unwilling to accept an 
amendment may withdraw from the agency by notice in writing. Amend- 
ments to the Convention of I.C.A.0. come into force with respect to states 
which have ratified each amendmert, and the Assembly may provide that 
any state not ratifying within a specified period after the amendment has 
come into force shall thereupon cease to be a member.®® The Assembly 
of I.M.C.O. may determine that an amendment is of such a nature that 
any member, by a declaration of non-acceptance within twelve months 
after the amendment comes into force, shall cease to be a party to the 
convention. The Assembly adopted such a determination in the resolu- 
tions of 1964 and 1965.87 

No question is presented concerning adoptions by the ‘‘legislative’’ 
principle; such amendments have binding effect upon all members. A 
minor -deviation from this rule was asserted, however, at the Congress of 
the World Meteorological Organization in 1963. On an amendment 
adopted by the ‘‘legislative’’ principle, three members (Ireland, Mexico, 
Portugal) reserved the right to act by ‘‘acceptance’’ (ratification) rather 
than by simple ‘‘approval.’’ 8° 


84 Art. 36: ‘f Amendments to this Constitution which are adopted by the Conference 
by a majority of two-thirds of the votes east by the delegates present shall take effect 
when ratified or accepted by two-thirds of the Members of the Organization... .’’ 

85 Art. 13: ‘‘Proposals for amendments to this Constitution shall become effective 
upon receiving the approval of the General Conference by a two-thirds majority; ...’’ 

86 See Schwelb, loc. cit. 59, for analysis of the relation of binding effect to pro- 
visions for withdrawal from membership. 

87 I.M.C.O., A/ES.IT/Res. 69, adopted Sept. 15, 1964; A IV/Res. 70, adopted Sept. 
28, 1965. 

. , 88 Bowett, op. cit. 319. In a session of UNESCO, the representative of Japan 
“~~” stated his unhappiness at what he characterized as these ‘‘departures from inter- 
national law.’? UNESCO, Proceedings, II-20, 7th Sess., General Conference, Paris, 
1952, p. 225. 
89 W.M.O., Proceedings, 4th Cong., Geneva, 1963, p. 180. 
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In those instances In which ratification is a paquirement: what are the 
consequences for non-consenting members? There exists a divisive po- 
tential in any agency using that procedure, wiz., that two constitutions 
could result from the fact of non-acceptance by a minority of members 
who neither withdrew nor were expelled therefor. The only clear resolution 
of this! difficulty may be automatic expulsion. On the other hand, as 
Professor Bowett suggests, ‘‘a good deal of faith is placed in the powers 
of political persuasion as opposed to clear-cut legal powers of terminating 
membership.’ °° This is the essence of the experience of the Universal 
Postal Union, in which tardiness or non-action regarding ratification of 
successive conventions has been overlooked, once a state has performed 
an original acceptance of membership.” In some agencies, however, a 
confrontation may arise in which the incompatibility of non-acceptance of 
amendments and continued membership will demand a solution. 

(7) Rejected Proposals. The rumber of proposals meeting rejection 
is relatively small. Upon occasion, suggested amendments and even draft 
proposals have been put forward and then withdrawn by their sponsors 
before lany action was taken upcn them. The fact that a number of 
draft proposals have been debated and then defeated, sometimes by very 
close votes, indicates that there is generally no bar to presentation of con- 
troversial suggestions for change. 

Some proposals are rejected at the committee stage, others are defeated 
after debate in plenary session; still others may never reach these stages, 
being blocked in executive boards or councils, including in some instances 
the opposition of secretariats. The following review of rejected proposals 
indicates the subject-matter of each and the path of, or reason for, its 
defeat.’ 

A proposal to permit suspended or excluded members to send observers 
to the General Conference of UNESCO was rejected in committee for want 
of a second, and when introduced in plenary session was defeated by a 
heavy negative vote (1948).°? Although approved by the Executive Com- 
tInittee,' a proposal to exten the authority of the Assembly of I.C.A.0. to 
relocate the headquarters of the agency was defeated for lack of a two- 
thirds majority (1950), and two years later a proposal to study the 
question failed to obtain a simple majority.’”* 

In W.H. O., a proposed amendment to extend the power of the Execu- 
tive Board regarding the budget was dropped in favor of a simple resolu- 
tion adopted by the Assembly clarifying that power (1950).° The 


90 Bowed op. cit. 332. 

91Gedrge A. Codding, Jr., The Universal Postal Union 110 (1964). This tradition 
appears! to be continued in the Constitution of U.P.U. (Art. 30), which states that 
amendments are to enter into foree when approved by the Congress and ‘‘shall be 
ratified ias soon as possible by Member Countries.’’ 

92 UNESCO, Proceedings, 3rd Sess. of the General Conference, Beirut, 1948, p. 469. 

93 I.C.A.O., Proceedings of the Foursh Assembly, Montreal, 1950, pp. 96-104. 

941.0.A.0., Minutes of the Plenary Meetings, 6th Sess. of the Assembly, Montreal, 
1952, pp. 27-32. 

98 W.H.O., Official Records, No. 28: 3rd World Health Assembly, Geneva, 1950, p. 156. 
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question of changing to biennial sessions was considered by the World 
Health Assembly in 1958, and the change was approved in principle; ®® 
at the 1959 session, however, the Assembly adopted a recommendation of 
the Executive Board to continue annual sessions.” A proposal to place 
on the agenda of the Conference of I.L.O. the question of a change in the. 
election of the Director General was rejected by the Resolutions Commit- 
tee of the Conference (1962). In I.C.A.0. (1956), a proposed amend- 
ment to certain technical requirements of the convention was defeated by 
a close vote in the Economie Commission of the Assembly, in favor of a 
simple resolution on the subject.°® A proposal for extensive revision of 
finance and budgetary procedures was presented to the General Confer- 
ence of L.A.H.A. in 1963; the decision was to take no action at the time 
but to request the Board of Governors to study the question. The 
Executive Committee of W.M.O. submitted to the Congress (1959) a list 
of questions upon which a two-thirds vote should be required for ap- 
provals; the Congress decided against inserting the list into the con- 
vention. In 1963 the W.M.O. Congress adopted extensive revisions of 
the convention, but the texts of several proposals were defeated by one 
or two votes less than the required two thirds, due largely, as mentioned 
above,’ to the reduced attendance on the final day of the session. 

In rejection, as in adoption, proposals dealing with the size or composi- 
tion of executive boards or councils have been the most prevalent. Such 
a proposal was held by the Conference of I.L.O. (1949) to be inexpedient 
since the question had received full debate in 1946.1 Proposals to change 
the status of the Executive Board of W.H.O. were considered and re- 
jected by the World Health Assembly (1950, 1954).1°%* Two proposals 
to inerease the size of the Executive Board also failed, the first by two 
votes short of the necessary two thirds (1954) ; 1% the second was disposed 
of by the adoption of a simple resolution deciding to maintain the text 
of the existing article (1956).1°* Efforts to promote change in the exist- 
ing geographical pattern of the Board of Governors of I.A.B.A. failed 
(1961) 2°" although an increase in the size of the Board to give more 

96 Res, WHA11.25; ibid., No. 87: 11th World Health Assembly, Minneapolis, 1958, 

. 27-28. : 

a Res. WHA12.38; ibid., No. 95: 12th World Health Assembly, Geneva, 1959, p. 36. 

98 LL.O., Record of Proceedings, 46th Sess., International Labor Conference, Geneva, 
1962, pp. 655-656. . 

99 Res. A10-36; I.C,A.0., Annual Report of the Council to the Assembly for 1956, 

. 49. f 
i 100 GO(VIT) /Res./143; I.A.E.A., Resolutions and Other Decisions, 7th Sess., General 
Conference, Vienna, 1963, p. 4. 101 W.M.0., Annual Report, 1959, p. 50. 

102 See note 69 above. 

108 I.L.O., Record of Proceedings, 32nd Sess., Internationa! Labor Conference, Geneva, 
1949, p. 405. 

104 Res. WHA3.96; W.H.O., Handbook of Resolutions and Decisions, 8th ed., pp. 
268-270; W.H.O., Official Records, No. 55: 7th World Health Assembly, Geneva, 1954, 
pp. 366-872. 105 Ibid. 

106 Ibid., No. 71: 9th World Health Assembly, Geneva, 1256, p. 348. 

107 GC(V) O58; LA.E.A., General Conference, 5th Regular Sess., Vienna, 1961, 
p. 12. 
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representation to Africa and the Middle East was adopted. Finally, a 
proposal to change the designation of a category of membership on the 
Board of Governors of I.A.E.A; was deleted from the agenda of the 
General Conference (1965), ‘‘in light of a communication from the Board 
of Governors.” 103 

Problems related to southern Africa have also been the subject of 
rejection as well as of adoption. In F.A.O. (1963), a draft amendment 
to provide for exclusion of any member for persistent violation of the 
principles of the Constitution was recommended for adoption by Com- 
mission III of the Conference by a vote of 52-28, but was then defeated 
on the floor of the Conference, 47-36, with 11 abstentions. In I.C.A.O. 
(1965)! after a suspension of the rule of prior communication was obtained, 
a draft! proposal aimed at exclusion of South Africa from the Assembly was 
defeated, 42-30, far short of the 67 favorable votes essential for approval." ` 

(8) General Review and Revision. Only one ageney has a constitu- 
tional provision for ‘‘review’’ corresponding to Article 109 of the United 
Nations Charter. The Statute of L.A.H.A. (Article XVIII) calls for the 
question of a general review of the provisions of the Statute to be placed 
on the agenda of the fifth annual session of the General Conference. 
Thereafter, proposals on the question may be submitted to any General 
Conference for approval by a majority, with the review to take place at 
the following session. At the 1961 General Conference, consideration in 
pursuance of Article XVIII led to a unanimous decision to take no action 
toward general review. The prevailing expression was that five years 
was too short a time for testing the workability of the agency. 

The | Assembly of I.C.A.0., in a resolution of 1950, included this para- 
graph: ‘That no plans should be initiated in the near future for a general 
revision of the Convention.” 1? In 1954 I.C.A.0. changed from annual 
to triennial sessions of the Assembly and in consequence adopted a resolu- 
tion of amendment affecting several articles. Following the decision of 
the Conference of F.A.O. to change to biennial sessions, a committee under- 
took a general overhauling of the Constitution, Rules of Procedure, and 
Financial Regulations. At a special session of the Conference in 1950 
revisions affecting twelve articles were adopted. The establishment of 
the classification of associate member by F.A.O. in 1955 also produced 
consequential revisions in eleven articles. At that session the Conference 
also established an ad hoc committee to study the structure, functions, and 
procedures of the Council and of certain committees. The 1957 Confer- 
ence adopted four resolutions of amendment, affecting seven articles, as 
recommended by the ad hoc committee.* 
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108 GC(IX)/311 ; I.A.H.A., General Conference, 9th Regular Sess., Vienna, 1965. 
109 F.A.O., Report of 12th Sess. of the Conference, Rome, 1963, p. 81. 
110 LC.A.0., Minutes of Plenary Meetings, 15th Sess. of the Assembly, Montreal, 1965, 


p. 142. 
111 Res. GC(V)/188/Rev.1 (Oct. 6, 1961); I.A.E.A., Documents, General Confer- 
ence, 5th Regular Sess., Vienna, 1961. 112 Res. A4-3; see note 49 above. 


113°¢The ad hoc Committee undertook a thorough and detailed analysis of the 
structure and working methods of the Organization. ... They eliminated the ambigui- 
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Two other agencies have undertaken extensive revisions. At its 1952 
session, in its decision to shift to biennial meetings, the General Confer- 
ence of UNESCO accomplished twelve changes, mainly transitional, in its 
Constitution. Finally, extensive revisions in the Convention of W.M.O. 
resulted from the instructions of the World Meteorological Congress of 
1959. A working group, assisted by a legal expert from I.L.O., prepared 
a detailed list of proposals which was transmitted to members nine. 
months prior to the 1963 session of the Congress.1‘* Revisions were 
adopted by the Congress affecting fourteen articles. But it was an un- 
finished task; the Congress at that same session established another work- 
ing group on the Convention to consider proposals that failed in 1963 
as well as others, and to report eighteen months before the Congress of 
1967.45 The working group held one meeting in December, 1964, in 
Geneva, but the President of W.M.O. having decided no further financing 
was available for this purpose, a provisional report was sent to members 
of the Organization at the end of 1965.118 

(9) Revision of the Amending Articles. Despite certain expressed dis- 
satisfactions, only minor changes have been made in the amending articles 
themselves, and these are confined to two agencies. The International 
Labor Organization enlarged its Governing Body in 1953 and consequent 
thereto a change was made in Article 36 in the number of ratifications 
required of members serving on the Governing Body as states of chief 
industrial importance: the original ‘‘majority of the eight’’ was replaced 
by ‘‘five of the ten,” which in effect is a slight reduction in ratio." 

Three substantive changes have been made in the amending article of 
the Constitution of F.A.O. Along with several editorial clarifications 
made in 1950, the requirement for adoption of an amendment was reduced 
from two thirds of the members to two thirds of the votes cast. In 
1955 the amendment procedure was extended to allow participation in 
that process by associate members.!!? Finally, in 1959 the Conference 


ties which resulted from the rather empirical manner in which the various parts of 
the Organization’s machinery developed, and they corrected the faults which ex- 
perience has brought to light.’’ F.A.O., Report of 9th Sess. of the Conference, Rome, 
1957, p. 171. The Conference appropriated $20,000 for ecmmittee expenses. 

114‘*The Convention had been examined Article by Article and each time, the group 
had asked itself whether there were ambiguities or redundancies which could be 
avoided. ... The group had carefully avoided making any change in the basie 
structure of the Organization or jeopardizing the rights of Members.’’ W.M.O., 
Proceedings, 4th Cong., Geneva, 1963, pp. 43-44. 

115 Res. 3(Og. IV); W.M.O., Annual Report, 1963, p. 3-1. 

116 W.M.0., Annual Report, 1965, p. 3-1. At the Fifth World Meteorological Con- 
gress, Geneva, 1967, revisions were adopted affecting eight articles of the Convention. 

117 Instrument of Amendment, 1953; I.L.O., Record pf Proceedings, 36th Sess., 
International Labor Conference, Geneva, 1953, pp. 245-253. . 

118 F.A.0., Report of the Special Session of the Conference, Washington, D. C., 1950, 
pp. 18, 33. 

119 Res. No. 30/55; F.A.O., Report of 8th Sess. of the Conference, Rome, 1955, pp. 
144, 192-196. 
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decided that Rule XXII, sesting forth amending procedures, was too basic 
to be left as a standing rule and so transferred it to the Constitution.12° 

Varying degrees of dissatisfaction with amending procedures have been 
expressed in I.C.A.0., W.H.O., and W.M.O. The Assembly of I.C.A.0. 
(1950), after lengthy consideration, arrived at a decision not to change — 
Article 94;7*" the World Health Assembly (1955) called for revision of 
Article 73,172 but no specife proposal was introduced; and the Congress 
of W.M.O. (1959) instructed the Executive Committee to study and re- 
port recommendations on Article 28 of the convention. The latter body 
arrived at a unanimous opinion that Article 28 stood in need of revision,?** 
but it has recommended none to the Congress. 


V. CONCLUSIONS 


Have the constitutions under review demonstrated a flexibility adequate 
to the demands of a rapidly changing international scene? A generalized 
answer may be deduced from the following summary observations. 

(1)iA very wide range exists in the incidence of amendments, from 
agencies with none (I.M.F., IDA.) to those in which amending proposals 
are under virtually continuous consideration (F.A.0., UNESCO). 

(2)! The most significant and most prevalent use of the amending power 
has been to revise the stracture of agencies or the composition of their 
organs. Primarily this has been a democratic response to expanding 
memberships, but it also stems from needs demonstrated by experience. 
In some instances new or revised machinery has been established to ad- 
minister expanded functioas. 

(3); Amendments have modified duties or redefined obligations, but 
have seldom been called upon to add new powers to those originally ex- 
pressed. Presumably, original constitutions have proved adequately com- 
prehensive in the delegation of powers and duties; most revisions have 
been |based on administrative experience and very little on external 
demands. 

(4) The relatively large number of editorial changes has two distinct 
bases: (a) the need for clarification and rearrangement, reflecting both’ 
inadequate drafting and the appearance of difficulties that could not 
have been foreseen; and (bì) the adoption of a number of major sub- 
stantive revisions requiring harmonization of related but scattered clauses. 

(5) All agencies possess channels permitting ample opportunity for 
the proposal of amendments. 

(6) Strict application of the rules cf prior communication ensures to 
every member governmen- adequate time for advance consideration. 








120 Res, No. 55/59; F.A.0., Report of 10th Sess. of the Conference, Rome, 1959, 
p. 218. 121 Res. A4-3; see note 49 above. 

122 Res, WHA8.28; W.H.O., Official Records, No. 63: 8th World Health Assembly, 
Mexico City, 1955, p. 30. 

128 Res. 3(Cg. III); W.M.O., Abridged Report with Resolutions, 3rd Cong., Geneva, 
1959, ,p. 60. 

124 W.M.O., Annual Report, 1960, pp. 45-46. 
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(7) The use of parliamentary procedure in every plenary body serves to 
provide a forum for open debate, limited by the intricacies of parliamen- 
tary rules, the pressure of time, and the impact of the contemporary politi- 
_ eal climate. The fact that controversial proposals have been sometimes 
approved and sometimes defeated demonstrates the freedom of opportunity 
to promote change. 

(8) The dichotomy in procedures for effectuation of amendments is 
significant; four agencies effect adoption upon approval by their plenary 
bodies, whereas the remainder require ratification by member governments 
as a second step. 

(9) A wide variation is reflected in the time interval between approval 
and entry into force of adopted amendments. In agencies using the 
“‘legislative’’ principle, approval carries immediate effect; in agencies 
requiring ‘‘acceptance’’ a period of one to two years can be normally 
anticipated between approval and entry into force, with continued uncer- 
tainty overhanging those proposals not yet ratified. 

(10) While no controversy involving the non-acceptance of an adopted 
amendment has arisen, a potential difficulty is present in several agencies 
which have not provided for compulsory termination of membership as a 
consequence of non-acceptance. 

(11) The texts of the amending articles in scme constitutions have occa- 
sioned expressions of dissatisfaction, but revisions in those texts are 
infrequent. 

(12) Finally, a survey of the content of amendments indicates that 
little use is made of this process as an avenue either to strengthen or to 
weaken the operation of agencies. A sizeable number of amendments has 
served merely to remedy omissions in the original texts. There is some 
indication that proposals with a strongly political.bias tend to weaken 
rather than to sustain an organization.1?® The evidence supports the thesis 
that formal amendment is not the most productive method of adaptation 
and growth of a constitutional system.?77° Nevertheless, much of tradi- 
tional legalism remains an essential element in contemporary intergovern- 
mental relations, and written constitutions maintain a significant rôle. 

The evidence may now be tested by the criteria suggested by Dr. Jenks. 
To generalize regarding fourteen agencies and their constitutions will no 
doubt produce certain distortions, but as an over-all evaluation the conclu- 
sions appear highly favorable. 

(1) Is the amending process sufficiently easy to avoid undue rigidity, 
yet not subject to a snap vote? The latter condition is objectively true; 
the former is a relative matter, with the record showing an absence of 
formidable barriers and the successful passage of numerous proposals, both 
routine and controversial, in most agencies. 

(2) Can any important amendment come into force against the opposi- 
tion of a large and powerful minority? There is no indication that any 

125 Cf, C. Wilfred Jenks, ‘‘Due Process of Law in International Organizations,’’ 19 
Int. Organization 163-176 (1965). 


126 See Luard, op. cit. 9-24, for a concise discussion of the process of change in 
international organizations. 
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such event has occurred. Should a regional group or a combination of 


groups be in opposition, then the one third plus one veto could operate 
to defeat a proposal; should it be a great Power in opposition, then politi- ` 
cal considerations would be determinative, irrespective of rules of pro- 
cedure. 

(3) Has any agency developed a habit of amending its constitution 
lightheartedly ? Here the performance only of the Food and Agriculture 
Organization might be called into question. An observer might conelude 
that this agency has been much too free with its two to four amendments 
in every biennial session. On the other hand, none of these amend- 
ments! is frivolous in nature, and the total may indeed be adduced as 
evidence of a dynamic and responsive institution. It must be admitted, 
however, that ease of enactment has contributed to the compilation of this 
record-setting quantity. 

It is evident that contemporary éonsitations have generally achieved 
the desired balance between undue rigidity and excessive flexibility. There 
are, it is true, weaknesses in the procedures of some agencies that should 


be remedied. If sufficient interest were manifested by the legal staffs 


of a number of agencies, an inter-agency working group on constitutional 
amendment could undoubtedly produce suggestions of benefit to many 
agencies. A sharing of experiences and exchange of suggestions could 
not be other than mutually profitable. The experience of the World 
Meteorological Organization in receiving the services of a legal expert 
from the International Labor Organization should be considered a valu- 
able indicator. Questions for consideration by such a group might in- 
clude! the following: 

(1) Should the ‘‘legislative’’ principle of adoption be extended to more 
agencies, at least for proposals relating to subjects such as changes in 
structure and composition ? 

(2) Could the time between approval and entry into force be shortened 
in those agencies where the interval has been of undue length? 

(3) Is compulsory withdrawal from membership the preferred solution 
in the event of non-acceptance of an adopted amendment? 

(4) Would the drafting of a model amending article contribute to the 
strengthening of present procedures and to the alleviation of continued 
dissatisfactions ? 

Each agency has its own special problems, and there is, moreover, no 
urgency in any of these areas. It must be recognized that, with a very 
few ‘exceptions, constitutional revision in the specialized agencies is ac- 
complished within acceptable standards and constitutes a noteworthy 
aspect in the growth and development of these functional international 


institutions. 
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BUSINESS AND TAX SERVICES 
By W. C. Brewer, JR. 


Of the Massachusetts Bar 


Selection of a library can be a troublesome problem for the lawyer 
advising clients with international problems. Fortunate is he whose 
office is but a stone’s throw from the library of a great law school or one 
of the few Bar Association libraries with the knowledge and funds to 
enter the foreign field. Most lawyers must get along with the relatively 
few materials which can be made available in their office or in the local 
law library. 

As yet, however, there is little consensus as to what should constitute 
the essential minimum working library for a smaller Bar Association or 
for a law firm of medium size which, like many such firms today, finds 
that personal and business transactions with an international flavor form 
an increasing part of its practice. Standard treetises on international and 
comparative law, and on foreign business transactions, can be identified 
and purchased within a reasonable budget. Periodicals are hardly a 
problem; a dozen subscripticns will cover the major English-language 
journals dealing with the same subject. These will not concern us here. 
It is with the services on which the United States lawyer has become so 
accustomed to rely that a greater problem arises. Only recently have legal 
publishers and other entrepreneurs of pre-digested law entered the foreign 
field in any number. This arzicle will survey wnat is available and what 
it provides, with the knowledze that some publications worthy of atten- 
tion may be omitted. It is hoped that comments and omissions will be 
brought to the attention of the reviewer for future publication. 

In assembling the information which follows, I have been greatly as- 
sisted by colleagues active in the area of foreign transactions who have 
examined each review and have frequently made suggestions based on 
their own experience.* They are not responsible for error or for judg- 
ments pronounced. 

To keep the inquiry within reasonable bounds. reviews were limited to 
those services in the English language which cover more than one country, 
and which, as perhaps the word ‘‘service’’ shou_d imply, are kept up to 
date on some periodic basis. By necessity, some are included which come 
close to being periodicals; others might be callec treatises in. several edi- 
tions; still others have the appearance of occasional pamphlets; but in 
all such cases the author has been influenced by their usefulness to the 
practitioner. 

* Richard J. Birch, Robert W. Maynard, Richard T. Murphy, Jr., and Arthur H. 
Phillips, all of the Massachusetts Bar; and David Wield IIT of the New York Bar. 


Help was also generously given by Professor Richard R. Baxter and Assistant Librarian 
Vaclav Mostecky, of the Harvard Law School. 
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In the nature of things, business and tax problems claim most of the 
attention of the services reviewed; noticeably absent is anything in the 
growing: field of international estate planning and probate law. Much 
of the material includes, or borders on, the field of economics. But. who 
can say ‘whether import regulations or tax rates concern the lawyer more 
than the economist? And, for that matter, can the lawyer ignore the 
effect of balance of payments or exchange rates on his client? An effort 
has been made to exclude materials entirely without legal significance, 
but much which is outside the strict boundaries of the law remains. 

A word should be said about the services published by the banks and 
accounting firms. These are generally made available to customers and 
clients, land perhaps to others who might be in a position to bring in 
business, and in view of this limited circulation, consideration was given 
to omitting them from the survey. But, by one means or another, most 
offices will have access to some of them, and their quality is such that they 
merit attention. As might be expected, there is much overlapping, and 
most libraries would not require more than one from a bank and one 
from an accounting firm. 

As so; often is the case in the publishing field, prices vary over a wide 
range, and have no real relation to quality. Rather, price depends on 
whether the service is being published by one of the numerous govern- 
mental organizations, and is thus largely subsidized, or by a commercial 
publisher. One can hardly improve on the quality of the U. S. Bureau of 
Labor Statistics Labor Law and Practice Series at 40 cents per country. 
- At the other extreme of cost, a service like Business International ’s In- 
vesting, Licensing and Trading Conditions Abroad at $180 per year, is 
basically compiled from material available elsewhere in more specialized 
publications, but offers the convenience of assembly in one binder, an 
attractive uniform format, and timely supplements. 

The reviews which follow may give the smaller law firm or brary a 
chance ito select services which fit its budget and practice, and larger 
libraries an opportunity to acquire material not known to be available. 
There is no attempt at this time to suggest a working library for the 
small firm ; that may be considered at a later date. 

Each’ review indicates the full name or title of the service, the name 
and address of the publishers, the cost per year, the physical description, 
the method by which it is kept up to date, and a brief description of the 
contents with an evaluation. It is believed that the information provided 
is accurate as of November, 1967, but the constant changes in price and 
contenti suggest caution in this respect. 








BASIC OIL LAWS AND CONCESSION CONTRACTS SERIES. Petroleum Legisla- 
tion, Ltd., P.O. Box 1591, Grand Central Station, New York, N. Y.; 
$134-$175 for each of the seven basic area volumes; $79.52 per year there- 
after. 814" x 11” in loose-leaf binder (7 vols.). Periodic supplements. 
Texts df oil laws and concession contracts in seven major producing areas: 
Middle East, South America, Central America & Carribbean, North Africa, 
South & Central Africa, Asia & Australasia, Europe. 
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“From a variety of sources the publishers have gathered the texts of 
the great concession contracts which define the rights and obligations 
under which billions of dollars worth of oil is produced each year, par- 
ticularly in the Middle East and South America. These unique docu- 
ments, halfway between public statute and private contract, provide the 
major interest of the service. In most cases an English version has been 
signed, and is here reproduced; where translation has been required, 
the English version which appears is usually the ‘‘working’’ copy used 
by the oil company. 

Texts of statutes regulating oil and gas production are also provided, 
and assume major importance in Europe and the more developed coun- 
tries where concessions are less frequent. 

This service appears to be the only one of its kind and would appear 
in the library of any law firm or corporate legal department serving the 
international petroleum industry. 


BUSINESS EUROPE. Business International Corporation, 757 Third Ave- 
nue, New York, N. Y. 10017. $150. 814” x11” newsletter (8 pages). 
Weekly newsletter. Contains brief articles on legal, economic, and politi- 
cal developments affecting business in the European countries. 

This newsletter is similar in format and approach to Business Inter- 
national, but is published in Geneva instead of New York, and is limited 
to Europe in its coverage. Developments in the European Economie Com- 
munity are often featured. 


BUSINESS INTERNATIONAL. Business International Corporation, 757 
Third Avenue, New York, N. Y. 10017. $180. 814” x 11” newsletter (8 
pages). Weekly newsletter. Contains brief articles on legal, economic, 
and political developments affecting business in major countries, as well 
as analyses of organization and practice of U. S. international companies. 

On the borderline between a service and a pure newsletter, this publi- 
cation is described by the publisher as a ‘“‘weekly report to managers of 
worldwide operations.” The quarterly Index and prompt reporting of 
legal developments affecting business, however, make it a useful addition 
to the library of an international lawyer, where it may serve as a starting 
point for research on statutory or administrative materials. Standards 
of accuracy seem high, although the ‘‘lively’’ style of presentation some- 
times gets out of hand. The publishers maintain an excellent library of 
foreign business material in New York, where, for a fee, research can be 
done to order, or the facilities made available to subscribers. Various 
monographs on business subjects are also published, and while not kept up 
to date as in the case of a service, new titles are frequently issued. Repre- 
sentative subjects include ‘‘Hurope’s Rules of Competition,’’ ‘‘ Acquisition 
Abroad,” and ‘‘Establishing a World-Wide Patent and Trademark 
Policy.” l 


BUSINESS LATIN AMERICA. Business International Corporation, 757 Third 
Avenue, New York, N. Y. 10017. $180. 814” X 11” newsletter (8 pages). 
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Weekly newsletter. Contains brief articles on legal, economic, and politi- 
cal developments affecting business in the Latin American countries. 

This newsletter, which commenced publication in December, 1966, is 
similar in format and approach to Business International and Business 
Europe, but is limited to Central and South America. 


COMMERCIAL ARBITRATION AND THE LAW THROUGHOUT THE WORLD. Inter- 
Beane ara of Commerce, 38 Cours Albert 1%, Paris 8°, France; 
obtainable from: United States Council of the International Chamber of 
Commerce, 1212 Avenue of the Americas, New York, N. Y. 10036. $17.50 
for basic volume; supplements vary. 6” X 9” in loose-leaf binder. Occa- 
sional supplements. A summary of the rules of law concerning arbitra- 
tion agreements, procedure, arbitral awards, enforcement of awards, and 
grounds; of appeal, in 67 countries. 

Most lawyers advising international businessmen are accustomed to the 
use of arbitration clauses but are rarely concerned with arbitration itself, 
and thus tend to forget that national laws with respect to arbitration and 
arbitral | awards are regrettably divergent. At least a quick check should 
be made before presenting such a clause to a client for signature. This 
service provides a ready source of information for this purpose, in English 
and French parallel texts, provided by a distinguished panel of national 
reporters. Citations are rarely given and more detailed materials would 
be required for.serious research. 

Various useful pamphlets, including a Guide to ICC Arbitration, are 
available without charge. 


COMMERCIAL LAWS OF THE WORLD. Foreign Tax Law Association, Ince., 
P.O. Box 12529, St. Petersburg, Florida 33733. $800 for set of 60 coun- 
tries; $100 per year thereafter. 814” x 11” in loose-leaf binder. New 
yolnmed and revised editions of existing volumes issued from time to 
time. Amendments to existing volumes issued as required. A trans- 
lation or summary of the Commercial Code in civil law countries, or se- 
lected statutes on sales, contracts, ete., in common law jurisdictions. May 
also include corporation, banking, insurance, and other related statutes. 

Covering 60 countries, this service, like the even larger tax service 
of the same publisher, is a formidable undertaking. Regrettably the same 
comments which are made on the tax service must apply to this com- 
mercial law service as well. Lack of uniformity of contents, inadequate 
dating,| and other shortcomings mentioned elsewhere detract from its 
usefulness. 


COMMON MARKET REPORTER. Commerce Clearing House, 4025 West 
Peterson Avenue, Chicago, Illinois 60646. $250. 6” X 9” in loose-leaf 
binder | (2 vols.). Monthly report letter, plus replacement and supple- 
mentary pages. Vol. 1 contains an analysis of individual articles of the 
Treaty of Rome, with explanation and brief citations. Vol. 2 contains 
indexes, new developments, decisions of the Court of Justice and national 
courts concerning E.E.C. matters, descriptive material on doing business in 
the Common Market countries, and other relevant documents. 
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This service has grown rapidly and shows every sign of becoming a 
multi-volume reporter on the model of the publisher’s Federal Tax Re- 
porter. Obviously the article-by-article analysis of the Treaty follows 
this pattern; whether in the long run the rather general language of the 
Treaty will continue to be an adequate framework for this purpose remains 
to be seen. 

In Vol. 2, much useful material has been accumulated, including the 
full texts of court decisions, whose growing bulk will probably burst out 
of this Reporter into a separate service before long. The texts of draft 
conventions, regulations, press releases, selected articles, ete. are all 
useful to the practicing lawyer. 

This service occupies a unique pcsition in the United States at the 
moment and will be required (despite its cost) by those advising business- 
men who are active in the Common Market. 


COPYRIGHT LAWS AND TREATIES OF THE WORLD. The United Nations 
Educational, Scientific and Cultural Organization, and The United Inter- 
national Bureaus for the Protection of Intellectual Property, with the 
Bureau of National Affairs, Ine., Washington, D. C.; obtainable from: 
UNESCO Publications Center, 317 East 34th Street, New York, N. Y. 
10016. $175 for basie volume; price of supplements varies. 7” x 914” 
in loose-leaf binder. Annual supplements. A compilation of the laws, 
orders, rules and regulations of more than 90 countries, and the inter- 
national conventions and treaties, which together establish the legal order 
for the protection of copyrights. 

Article II of the Universal Copyright Convention provides that pub- 
lished works of nationals of each contracting state shall enjoy in every 
other state the same protection afforded by that state to works of its own 
nationals. This service is intended to inform the attorney or scholar as 
to what that protection may be in every country of the world, and this 
task, at least as to the basic texts, it performs admirably. In addition to 
statutes, decrees, and regulations of the various countries, carefully trans- 
lated and verified, all relevant international conventions are set forth, 
with adherences noted. No commentary or background material is in- 
cluded. 

While presently squeezed into a single bulky volume, it may be hoped 
that the service will soon expand in a more convenient multi-volume set. 


CORPORATE TAXATION IN THE COMMON MARKET. International Bureau 
of Fiscal Documentation, Sarphatistraat 124, Amsterdam C., Netherlands. 
$25 for basie volume; $15 per year for supplements. 614” X 814” in 
loose-leaf binder. Periodic supplements. Analysis of the direct taxes on 
business entities levied by each Common Market country, especially the 
corporate income tax, followed by a discussion of the comparative struc- 
ture and incidence of these taxes, and the tax provisions of B.E.C. and 
B.O.8.C. 

In concept this service is unusual; it is essentially a treatise on the 
comparative corporate tax law of the Common Market countries by Dr. 
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Albert J. Radler, kept up to date by frequent supplements. It is par- 
ticularly: strong in its discussion of the treatment of foreign income and 
the taxation of foreign entities. To the reviewer at least, comparative 
analysis of this sort is a technique which throws considerable illumination 
on the tax system of any individual country. Users with even a modicum 


of ma at in general principles of taxation will find it hard to put down 
—a rare compliment. 


DESIGN LAWS AND TREATIES OF THE WORLD. The United Nations Educa- 
tional, Scientific and Cultural Organization, and The United International 
Bureaus! for the Protection of Industrial Property and of Literary and 
Artistic 'Works, with The Bureau of National Affairs, Inc., Washington, 
D. C., and A. W. Sijthoff, Leyden, Netherlands; obtainable from UNESCO 
i Publications Center, 317 East 34 Street, New York, N. Y. 10016. $79.95 
for basi volume; supplements at varying prices. 7” X 914” in loose-leaf 
binder. ; Annual supplements. A compilation of domestic laws, orders, 
rules and regulations of 42 countries, and of international treaties and 
conventions, with respect to the protection of designs and works of fine 
and applied art. 

This volume contains the texts, without commentary, of statutes and 
associated material protecting what are sometimes known as designs and 
sometimes as works of art. When (as in the United States) coverage may 
be extended in part under the copyright laws, the relevant provisions are 
summarized. The various international conventions affecting the pro- 
tection of designs are set forth in full. 

In selecting the texts, the appropriate government offices have been 
consulted, and considerable care has been taken in the translations, so 
that this may be considered an accurate and scholarly compilation, and 
one which has been needed for many years. It is a companion volume, 
and similar in format, to the somewhat older and larger Copyright Laws 
and Treaties of the World. 


DIAMOND, FOREIGN TAX AND TRADE BRIEFS. Matthew Bender & Company, 
Inc., 205 East 42nd Street, New York, N. Y. 10017. $75.00. 81%" x 11” 
in loose-leaf binder. Monthly supplements, plus several pages of com- 
mentary on subjects of general interest. Contains a narrative description 
of the principal taxes and certain trade information with respect to most 
(90) countries. Headings are uniform to facilitate comparison. Trade 
information ineludes a brief description of concessions to foreign in- 
vestors, existence of income tax treaty with the United States, and availa- 
bility of A.I.D. guarantees. A supplement contains citations to income 
tax treaties. 

. This; service is intended to provide businessmen with a brief summary 
of tax and trade information for comparative purposes. The use of stand- 
ard headings for each country facilitates comparison, but it also results 
in forced classifications when taxes do not fit the scheme. This difficulty, 
when coupled with a narrative style which may describe several different 
types of taxes within the same paragraph, the lack of citations, and the 


| 
{ 
i 
l 
i 
i 
i 
| 
| 


1968] BUSINESS AND TAX SERVICES 685 


absence of a systematic identification of taxes in the original words and 
language, may make it awkward to identify the tax or appraise its impact. 
On the whole the system works best with respect to taxes which have some 
similarity, such as the tax on personal income, or the sales tax. It works 
least well on taxes which do not find their counterpart in the United States, 
such as taxes on rental value of property, or taxes having a base which 
has been affected by historical or local economic conditions. 

The supplements are now on a monthly basis, and are provided with 
a two or three-page introduction covering general developments in the 
tax and trade world. It is noted that the service is now under the direc- 
tion of Peat, Marwick & Mitchell, whose resources should permit accurate 
and prompt coverage. 


DIGEST OF COMMERCIAL LAWS OF THE WORLD. Oceana Publications, Inc., 
Dobbs Ferry, N. Y. (published for National Association of Credit Man- 
agement). $150 for basie volumes; $75 per year for supplements. 7” X 
10” in loose-leaf binder (3 vols.). Annual supplements. Summaries of 
relevant commercial laws in 58 countries. Major index headings are as 
follows: Traders & Non-Traders, Contracts, Agency, Courts Jurisdiction, 
Recognition of Foreign Judgments, Writs of Execution, Arbitration, Bank- 
ruptcy, Attachments, Garnishments, Liens, Statutes of Limitations, 
Pledges & Chattel Mortgages, Bills of Exchange, ete., and Partnerships & 
Business Associations. Sections on patent and trademark law are in 
preparation and have been completed to date with respect to 21 countries. 

This service is concerned with commercial law, in the broader sense of 
creating, safeguarding and enforcing obligations, which is to say with 
a large part of the work of business lawyers. Material of this nature, 
such as, for example, the sections on enforcement of foreign judgments, 
eannot readily be found elsewhere in comparable detail. For purposes of 
comparison, the Law Digests of Martindale-Hubbell cover more subjects 
but in substantially less detail. 

The reporters are practicing attorneys in each country and present some 
_ variation of style and quality, although abiding by a uniform format. 


DOING BUSINESS ABROAD—-SUMMARY OF REGULATIONS AFFECTING TRADE, IN- 
VESTMENT, AND FOREIGN EXCHANGE. Morgan Guaranty Trust Company of 
New York, International Banking Division, 23 Wall Street, New York, 
N. Y. 10015. Available to customers. 7” X 944” in loose-leaf binder. 
Replacement pages issued monthly and as required. A table describing 
payment experience, credit terms, and foreign exchange rates in prac- 
tically all countries is issued monthly. A section contains foreign collec- 
tion charges for dollar drafts by country. The bulk of this service, listed 
alphabetically by country, contains brief information on import regula- 
tions, foreign exchange control, methods of payment for imports, customs 
procedures, re-exports, export regulations, control of capital transactions, 
foreign exchange control, foreign investment and licensing regulations, 
and information on the availability of the United States investment guar- 
anty program. 
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This service covers a surprising number of countries—105 at present 
writing. | The information comes from Morgan Guaranty’s foreign offices 
and correspondent banks and is generally current. The format is un- 
usually convenient and attractive. It is not, of course, a tool for legal 
research,) but will provide practical assistance for attorneys advising 
United States exporters who require a knowledge of basie procedures 
rather than the solution to specific legal problems. 


EUROPEAN TAXATION—A FORTNIGHTLY REVIEW. International Bureau of 
Fiscal Documentation, Muiderpoort, Sarphatistraat 124, Amsterdam, 
Netherlands. $47.50 (includes Tax News Service). 81%” x 11” in loose- 
leaf binder. Fortnightly publication. Each issue contains 3 or 4 un- 
signed articles concerning changes or proposed changes in taxes levied by 
European countries, with an occasional survey or article on comparative 
taxation. There is a one-page editorial by the Managing Director, Mr. 
J. van Hoorn, Jr., on a tax subject. A short monthly feature entitled 
‘Recent! Rulings and Decisions” discusses selected court decisions or ac- 
tions by| administrative bodies, with no attempt to be complete. 

This publication is on the borderline between a journal and a service. 
While in journal form, the contents include detailed discussions of 
existing; or proposed European statutes, with high standards of accuracy 
and careful analysis. An attempt appears to be made to cover most 
areas of interest to persons doing business in Europe. A good annual 
index is provided. 


EXPORTER’S HANDBOOK. Manufacturers Hanover Trust Co., Interna- 
tional Division, 30 Rockefeller Plaza, New York, N. Y. 10020. Available 
without} charge to customers. 514” X 814” in loose-leaf binder. Replace- 
ment pages issued as required. Summaries for most countries of the 
following: 1. Collection charges and stamp duties; 2. Information con- 
cerning protest for non-payment of accepted drafts; 3. Exchange and 
import regulations. 

This |down-to-earth handbook contains brief information on three im- 
portant items with respect to which the U. S. seller must be informed 
before making an export sale. Collection through a correspondent bank 
is of course a routine transaction and the charges a deduction from net 
proceeds. Protest of unpaid drafts, while not necessary, confers certain 
benefits in most countries, which are here set forth in summary form. 


FEDERAL TAX TREATIES AND RELATED MATTERS. Prentice-Hall, Inc., Engle- 
wood Cliffs, New Jersey. $57. 6” 9” in loose-leaf binder (2 vols.). 
Monthly Report Bulletin, plus replacement and supplementary pages. 
Contains texts of all income and estate tax treaties to which the United 
States jis a party; reports of the Senate Foreign Relations Committee and 
the Secretary of State; Treasury Department Regulations; editorial sum- 
maries, finding lists, and comparative tables. A monthly Report Bulletin 
is keyéd to the basic treaties. 

These two volumes provide all of the current source material on United 
States! income and estate tax treaties, with brief explanations keyed to 
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the treaty provisions. Speeches of Treasury officials and other current 
items are furnished monthly. The standards of accuracy and clarity 
of text are consistent with the well-known Prentice-Hall services. At- 
torneys should examine this service and the competitive CCH service 
before subseribing, though the differences are small. 


FINANCING FOREIGN OPERATIONS. Business International Corporation, 757 
Third Avenue, New York, N. Y. 10017. $180. 814” x 11” im loose-leaf 
binder. Monthly supplements; chapters on individual national markets 
are updated annually. Volume is divided into three sections as follows: 
1. General financial techniques; 2. ‘‘Cross-border financing,” treating 
international agencies and banks; 3. Domestic sources of financing in 
individual countries. 

The value of this service (the publishers call it an ‘‘updated reference 
service’’) lies in the country studies, which comprise the large majority 
of the volume, and which attempt to describe lozal financing techniques 
used by businessmen and banks, and various statutory and administrative 
sources which affect them. This is definitely background information; no 
original materials are used, and citations are often lacking, although sub- 
scribers may receive further documentation from the publishers. It does 
provide in one place, however, information needed by counsel preparing to 
advise a client who is entering a particular country with the intention of 
financing part of its operation through local sources; more detailed advice 
on the law will doubtless be sought from local counsel. 


FOREIGN INCOME TAX REPORTER SERVICES. Foreign Tax Law Association, 
Ine., P.O. Box 12529, St. Petersburg, Florida 33733. $25 to $100 per 
country per year; or $700 for entire set of 87 countries, plus $500 per year 
thereafter. 814” x 11” in loose-leaf binders. Loose-leaf supplements or 
replacements issued as developments may require. Format varies some- 
what from country to country, but in general the service contains a trans- 
lation of the personal and corporate income tax provisions, with commen- 
tary and examples. In some cases, translations of regulations and ad- 
ministrative material may be provided; in others, the service includes 
turnover, estate, and other taxes as well as income taxes. 

Covering 87 countries, this service provides far more material on more 
countries than any other tax service in English. Having said as much, 
one must unfortunately add that the quality and method of presentation 
seems hardly consistent with the scope of the undertaking. To enumerate: 
1. no alphabetical indexes are provided; 2. in some cases, foreign statutory 
material is translated; in others, it appears to be summarized; but it is 
not stated which is which; 3. pages are not dated, so that one cannot 
judge how recent the information may be; 4. neither the source of the 
translation nor the identity of the foreign correspondent is made known; 
5. no historical, introductory, or background material is given. Sc ex- 
tensive a coverage must of course be considered by practitioners, but this 
reviewer at least hopes that the energy and finances available will even- 
tually be put to work in a more orderly manner. 
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FOREIGN INFORMATION SERVICE. First National City Bank, 399 Park 
Avenue, New York, N. Y. 10022. Without charge to customers. 814” X 
11” booklet (approx. 200 pp.). Annual edition. Short narrative accounts 
of the regulations affecting transfers of funds, imports or exports, foreign 
investment, and travel, in practically every country. 

This annual volume is compiled primarily for customers of the Bank 
engaged in export transactions. The narrative covers the basic controls 
on import and export transactions (with detailed lists and rates available 
on request), with some comment on local banking practices. A section 
not readily found elsewhere summarizes regulations affecting currency 

f 
which may be carried by travelers entering and leaving the country. 


FOREIGN TRADE SERVICE. The Chase Manhattan Bank, 1 Chase Manhattan 
Plaza, New York, N. Y. 10015. Without charge to clients. 814” x 11” 
bulletins, plus annual booklet, in loose-leaf binders. Bulletins issued 
periodically ; booklet annually. Bulletins issued periodically contain re- 
cent developments in foreign exchange and import regulations, together 
with a quarterly summary of collection experience in major countries. 
The annual booklet contains a brief summary of import and exchange 
regulations for most of the countries of the world. 

This! concise service is of use to lawyers who advise United States ex- 
porters. It is limited to foreign regulations affecting payments for ex- 
port goods and the required licenses for such goods. The annual booklet 
contains material on smaller countries not easily found elsewhere; the 
bulletins seem to be devoted primarily to Latin America, 


FOREX SERVICE. International Reports, Ine., 200 Park Avenue South, 
New York, N. Y. 10003. $95. 814” x 11” in loose-leaf binder. Monthly 
issues | (10-20 pp.). Brief descriptions of legislative and administrative 
developments affecting exchange rates and controls, currency regulation, 
international trade, foreign investment, and allied matters in all countries. 

While primarily a newsletter, the citations regularly given and the 
availability of documents from the publisher make Forex a useful reference 
source for those working with foreign currencies and foreign investment 
in gerieral. It is of principal interest to bankers and government officials 
who require current advice on changes in monetary regulations abroad. 
Summaries are succinct and show evidence of long familiarity with this 
field. , 


THE GALLATIN SERVICE. Copley International Corp., 330 Madison Ave- 
nue, New York, N. Y. 10017. $500. Consists of eight 814” x 11” loose- 
leaf volumes or document boxes: [1] Business Intelligence (4 vols.) [2] 
Statistical Indicators [3] The Gallatin Letter [4] International Busi- 
ness ‘Aids [5] Special Repor-s. Bi-weekly letter and replacement of 
loose-leaf material as required. The Business Intelligence volumes con- 
tain articles, primarily on economic subjects, with respect to 124 countries 
or areas. The Statistical Indicators provide statistical and tabular in- 
formation with respect to industrial, social and financial conditions in the 
same, 124 countries. The Letter contains brief commentaries, usually 
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four or five in number, on international business developments and on 
political changes which affect business. The Business Aids and Special 
Reports include articles, lists and practiced studies of a wide range of 
business problems. 

Primarily written for businessmen, the Gallatin service can only be 
considered as marginally a legal tool, and the legal information contained 
is only of a background nature. It is reviewed here because of the fre- 
quent need of lawyers in the international field for economic and financial 
information as well as direct legal sources. 

In its writing and physical presentation, this service is an attractive 
one, and has received words of praise from Professor Barnes in the 
Harvard Business Review in an article on ‘‘Guides to International Opera- 
tions”? [Harvard Business Review, Nov—Dec. 1965]. 

The material is somewhat similar to that found in a modern encyclo- 
pedia, or in the Overseas Business Reports of the Department of Com- 
merce. The articles are essentially compilations or summaries of data 
from a great variety of published sources, and must be judged on the 
skill with which relevant material has been chosen. 

Commentary of a general nature on foreign investment law, trade regu- 
lation, legal structure, local taxation, and financial regulation will be 
found for each country concerned. A bibliography follows each country 
article but there are no citations. There are good general articles on 
international trademark and patent law and on the problems of inter- 
national legal transactions in general. 

Perhaps because current developments tend to be of a legal nature, there 
appears to be more emphasis on legal problems in the Letter. 


GUIDE TO LEGISLATION ON RESTRICTIVE BUSINESS PRACTICES IN EUROPE AND 
NORTH AMERICA. Organization for Economic Co-operation and Develop- 
ment, 2, rue Andre-Pascal, Paris 16°, France: obtainable in the United 
States from OECD Publications Center, 1750 Pennsylvania Avenue, N.W., 
Washington, D. ©. 20006. $24 for basic set; supplements vary. 614” x 
914" in loose-leaf binders (5 vols.). Periodic supplements. Texts of 
statutes, historical and explanatory notes, digests of selected decisions, 
and bibliography concerning restrictive practices in fourteen European 
countries, United States, Canada, and in the European Coal and Steel 
Community and the European Economic Community. 

This service succeeds admirably in its purpose, which is to present the 
basic materials on restrictive practices in the selected countries, for com- 
parison and discussion. For teaching purposes the historical and explana- 
tory material is useful, and the bibliographies are comprehensive. No 
attempt is made to cover rulings or regulations (except in the case of 
E.E.C.) or to include all relevant decisions. 

Supplements have been issued several times a year and the material 
is reasonably current. The national reporters are in every case officials 
of the national enforcing agency, which seems to provide uniformity and 
prompt advice of statutory changes. : 
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INFORMATION GUIDES FOR DOING BUSINESS OUTSIDE THE U.S.A. Price Wa- 
terhouse & Co., 60 Broad Street, New York, N. Y. Without charge to 
clients. 6” X 9” booklets, in library boxes (80-100 pp.). Periodic re- 
visions: and supplements. The basie subject is the tax system of the sub- 
ject country. In many cases additional material is included on legal 
entities and other subjects of interest to businessmen and their advisers. 

This, series presently includes 39 countries, which gives it the widest 
coverage of the various ‘‘background”’ services prepared by the large 
accounting firms. Emphasis varies considerably, with some Guides con- 
taining a detailed description of tax law and practice, including, e.g., 
the suggested text of forms in Spanish and English, while others are con- 
tent with a narrative description, including, in the ease of the recent 
Guides, material of general economic and legal interest. In some cases 
there have been no revisions for several years. At the end of each year 
a Guide is published containing current foreign exchange information 


for a number of countries. 
1 


INTERNATIONAL BUSINESS SERIES. Ernst & Ernst, 120 Broadway, New 
York,:'N. Y. 10005. Without charge to clients. Country series: 514” X 
814" booklets in loose-leaf binders; bulletins: 84” X 11” in loose-leaf 
binder. Periodic revisions of country booklets; periodic bulletins. Coun- 
try series (now eleven countries) includes a booklet entitled Characteristics 
of Business Entities, and (in three cases) a booklet entitled Digest of 
Principal Taxes. Bulletins are issued periodically on subjects of interest, 
such as important tax treaties and U. S. tax legislation. 

This new (1965) series has an unusually attractive format, and if ex- 
panded to include a Digest of Principal Taxes for at least the eleven 
major countries for which the Business Entities booklets have been pro- 
vided, it will be a useful addition to the international lawyer’s library. 

The Characteristics of Business Entities booklets are clear and relatively 
brief (20-40 pp.) summaries of the various entities available in the country 
concerned. Primary emphasis is naturally on the joint stock and private 
(limited liability) companies. A citation is given to the basic statute or 
statutes, although not to individual provisions. An unusual feature is 
the glossary of foreign-language terms. 

The Digest of Principal Taxes, so far published only for France, Bel- 
gium, and West Germany, contains narrative descriptions of the basic tax 
structure. Principal attention is given to the income tax and to the 
taxation of non-residents; other taxes are described briefly. A glossary 
of foreign-language tax terms is included. 

l 


INTERNATIONAL FINANCIAL NEWS SURVEY. International Monetary Fund, 
19th! and H Streets, N.W., Washington, D. C. 20431. No charge. 814” x 
11” newsletter, usually 6 pages. Weekly issues. Summary of recent 
developments with respect to currency and investment regulation, inter- 
national monetary transactions, economie forecasts and reports, and other 
financial activities which affect world trade and the economie relationship 
between governments. 
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While heavily oriented toward the needs of international economists, 
this newsletter is a useful tool for lawyers advising financial institutions 
or large international enterprises because of the current reporting on 
changes in monetary and investment controls. The items are extracted 
from newspapers or government publications; in each case the source 
is given. Standards of accuracy and reporting appear to be high, as 
would be expected. E 


INTERNATIONAL LEGAL MATERIALS. The American Society of Interna- 
tional Law, 2223 Massachusetts Avenue, N.W., Washington, D. C. 20008. 
$24 to non-members, and $18 to members of the Society. 814” x 11” 
paperbound volume, approx. 1200 pp. Published bi-monthly. A colec- 
tion of official documents selected on the basis of their interest to legal 
scholars, practicing lawyers and officials dealing with public and private 
international matters. The principal categories inzlude case reports, legis- 
lation and regulations, reports of official bodies, and treaties and agree- 
ments. 

This publication was started in 1962 with a view to making available 
to legal scholars and practitioners on a current basis the texts of various 
official documents which were either unavailable or, more commonly, 
available only with time and effort. Whenever possible the face of the 
document itself is reproduced by photo-offset. 

Naturally, the success of an eclectic service of this type depends on the 
abilities of the editorial staff. ILM has been fortunate in this respect 
and the selection has proved useful to the reviewer on many occasions, 
sometimes in the course of research, but more often in satisfaction of a 
lawyer’s recurring need to find solid rock in an age of amorphous sum- 
maries and anonymous interpretations. 


INTERNATIONAL TAX AND BUSINESS sERVices. Haskins & Sells, Two 
Broadway, New York, N. Y. 10004. Without charge to clients. 7” x 9” 
in loose-leaf binder. Periodic supplements and replacement pages. A 
new service which presently contains sections on taxation in 6 jurisdictions, 
with more presumably to be added. The sections contain a narrative 
description of personal and corporate taxation, together with tax tables, 
a short bibliography, and occasionally specimen tax computations. 

Prepared by tax accountants familiar with the local scene, this service 
is useful as a comprehensive introduction to the tax structure of a par- 
ticular country, and would be additionally useful as a starting place for 
detailed research were it not for the lack of citations to the statutes or 
decisions on which the material is based. The title suggests that it may be 
broadened to include business material eventually. No doubt additional 
countries will also be added. 


INTERNATIONAL TAXATION SERIES—PETROLEUM. Petroleum Legislation, 
Ltd., P.O. Box 1591, Grand Ceniral Station, New York, N. Y. $190 for 
basic volume; $91.20 per year thereafter. 814” X 11” in loose-leaf binder. 
Periodic supplements. Analysis of taxation of the oil and gas industry 
in major countries. : 
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This is a companion volume to Petroleum Legislation, reviewed be- 
low, but is less satisfactory, and perhaps inevitably so because of the 
difficulties of the topic. The difficulty lies in the fact that, in addition to 
various taxes on the extraction of minerals, and, in some countries, special 
levies of a semi-ccutractual nature, the oil and gas industry is subject to 
all of the taxes paid by business enterprises generally, and this service 
has, perhaps unwisely, attempted to cover both. Insofar as it is dealing 
in the category of matters which is peculiar to the industry, there is much 
material provided which is not easily found elsewhere; but the summaries 
(in some eases, texts) of general income tax statutes and other business 
taxes are of uneven quality. 

The service includes a monthly newsletter (Petroleum Taxation Report) 
on fiscal developments concerning oil and gas. 


INVESTING, LICENSING AND TRADING CONDITIONS ABROAD. Business Inter- 
national Corporation, 757 Third Avenue, New York, N. Y. 10017. $180. 
814,” X 11” in loose-leaf binder. Chapters on individual countries are up- 
dated annually, generally four each month. A summary of basic informa- 
tion about the conditions of doing business in each of fifty countries. 

This service takes a similar approach to Financing Foreign Operations, 
but is more general in its coverage, and to some extent overlaps F.F.O. 
It provides background information, updated annually, for the lawyer 
or businessman doing business in the 50 countries which are covered. 
Perhaps the best key to its contents comes from its section headings, cov- 
ered under each country: Basic economic information and statisties, Or- 
ganization of local corporations, Rules of competition, Price control, Patent 
and trademark protection, Exchange controls, Taxes, Investment incen- 
tives, Capital sources, Labor structure and regulations, Foreign trade— 
controls, tariffs, credit insurance, ete. 

As in all Business International publications, the clarity of style and 
physical presentation are excellent. This is a service to which the inter- 
national specialist will turn frequently for current but sometimes super- 
ficial information on a variety of topics. 


LABOR LAW AND PRACTICE SERIES. U. S. Department of Labor, Bureau 
of Labor Statistics, Washington, D. C. 202121; obtainable from Sup’t. of 
Documents, Government Printing Office, Washington, D. C. 20402. As 
issued; 30¢ to 50¢ per country. 8” x 10” booklet (50-100 pp.). Re- 
issued periodically. Comprehensive description of the social and eco- 
nomic structure of the country, basic government institutions, and the 
statutory and social framework by which labor-management relations and 
working conditions are governed. 

These booklets, issued in series since 1961, are more comprehensive than 
the title suggests. An excellent description of each country precedes a 
description of the various labor laws, practices, and organizations in the 
country in question. Lists of applicable statutes and treaties, and a bib- 
liography, are included. This series is the logical starting place for 
investigation of foreign labor law problems and provides the necessary 
background for dealing with local attorneys or government officials. 
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At the moment 33 countries are covered. The Bureau has wisely 
avoided the larger countries of Western Europe, on which information 
is readily found, and concentrated on the developing countries of com- 
mercial importance. It is not clear yet how frequently supplements 
or revisions will be issued; none of the monographs predates 1961. 


LEGISLATIVE SERIES. International Labor Office, 917 15th Street, N.W. 
Washington, D. C. 20005. $7.50. 6” x 914” pamphlets, in binder. Issued 
bi-monthly. <A selection of the more important texts in the field of labor 
and social security legislation, translated into English, and issued in in- 
stallments of about 200 pages every second month. A table of contents 
and index are supplied annually. 

Accurate translations of statutory material are not always or even 
generally available, and so this careful selection of labor legislation in 
English translation must be regarded as an important addition to the 
library of the English-speaking attorney who advises clients with manu- 
facturing facilities in other countries, especially in less developed coun- 
tries where local counsel may be inadequate. While it does not attempt 
to be complete, most basic changes in labor legislation are reported (for 
example, thirteen new laws in the Nov—Dec. 1967 issue), and the bi- 
monthly publication schedule permits reasonable promptness of reporting. 


MANUAL FOR THE HANDLING OF APPLICATIONS FOR PATENTS, DESIGNS AND 
TRADEMARKS THROUGHOUT THE WORLD. Octrooibureau Los en Stigter, 
Weteringschans 96, Amsterdam, Holland. $34.20 for initial 2 volumes; 
$12.50 per year thereafter. 714” X 1014” in loose-leaf binder (2 vols.). 
Annual supplements and revisions. Contains description in moderate 
detail of patent and trademark laws in all countries, and summaries of 
international patent and trademark conventions. 

These volumes, now in their 40th year, contain substantially more de- 
tail than other patent and trademark services, especially with respect to 
procedure, detailed filing requirements, and fees. Whether the addi- 
tional detail is desirable or not depends on the intended use. The format 
and clarity of expression are excellent, and the service is widely used by 
the patent and trademark bar. 


MARTINDALE-HUBBELL LAW DIRECTORY. Martindale-Hubbell, Inc., Sum- 
mit, New Jersey. $915 (complete Law Directory). Bound volume with 
supplement. New volume and supplement are published each year. 

The Law Digests constitute one volume of the Martindale-Hubbell Law 
Directory, which in 1967 consisted of four volumes in all. The Law 
Digests may not be purchased separately. In addition to digests of the 
laws of the fifty States, the volume contains digests of the laws of the 
Dominion and Provinces of Canada, and of fifty-two other foreign na- 
tions, classified as far as possible under uniform headings. f 

While the bulk of the Martindale-Hubbell Law Directory consists of 
law lists, not in question here, the Law Digests volume represents an addi- 
tional feature of considerable value, and a source of information about 
foreign law which is often overlooked by researchers. An attempt is 
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made to state the basie law of each country under the same uniform head- 


ings which were developed for the States of the United States, an arrange- 
ment which facilitates comparison and makes reference easier for the at- 
torney trained in the common law, but which produces some strange bed- 
fellows, and leads to difficulty in tracing areas of foreign law not readily 
identified by common law labels. Thus, the heading ‘‘Trusts,’’ which 
religiously appears in each civil law digest, produces comments of interest 
on a variety of contractual devices, but, naturally enough, very little on 
trusts; other headings, e.g. ‘‘Chattel Mortgages,” may simply elicit the 
comment that none exists under local law. On the whole, however, the 
system works well if tco much is not expected of it; there are naturally 
largejareas of law, such as securities regulation, which are untouched. 
Most of the digests are produced and reviewed by local counsel, the 
exception being that the digests of the laws of 14 Central and South 
American countries have been produced by a single New York law firm. 
This reviewer has found standards of accuracy high for material that is 


covered. Citations are usually given to statutory authority. 
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OVERSEAS BUSINESS REPORT. U. S. Department of Commerce; obtainable 
from Department of Commerce field offices or Sup’t. of Documents, Wash- 
ington, D. C. 20402. $13 per year: 15¢ per single copy. 8” X 10” sheets 
(10-20 pp.). Periodic supplements and replacements. Basie data, in 
essay, form, on economic and legal aspects of doing business in approx- 
imately 150 countries and areas. Sample titles: ‘‘Basic Data on the Econ- 
omy of ———____—_’’; “Establishing a Business in —————_”’; 
“Foreign Trade Regulations of ae 

A [compact and useful introductory guide to legal conditions affecting 
business, at least insofar as appropriate titles are available for the country 
in question. A complete list of titles may be obtained from Department of 
Commerce field offices. In the case of some smaller countries, the informa- 
tion | cannot easily be duplicated in English. Depending on the titles 
available, there may be descriptive material on corporate organization; 
sources of financing, trade regulation, patent and trademark protection, 
and local taxes. 

It; is to be hoped that the Department of Commerce will eventually 
extend the series to cover basic information for each country. 


| 

PATENTS AND TRADEMARKS IN WEST EUROPE, MEDITERRANEAN, AND FRENCH- 
SPEAKING AFRICAN COUNTRIES. Simonnot, Rinuy, Simonnot & Santarelli, 49, 
rue de Provence, Paris [X*, France. Without charge to clients. 8” x 10” 
in loose-leaf binder. Periodic supplements and revisions. Contains digests 
(1-10 pp.) in English of patent and trademark laws in certain European 
and! African countries, together with the text of the International (Paris) 
Convention, and a variety of commonly used forms. 

The authors of this servize are French patent agents and supply the 
volume to their English-speaking correspondents. In the words of the 
authors: ‘‘This little book contains the information which, according to our 
own practice, will usually be needed by practitioners abroad, and it is writ- 

ł 
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ten, from a practical point of view, in a form dictated by long experience.’’ 
This seems a fair description; the work is carefully done and the informa- 
tion useful for those carrying on work prelimirary to making a foreign 
patent or trademark application. 


PATENTS THROUGHOUT THE WORLD (WHITE AND RAVENSCROFT). Trade 
Activities, Inc., 347 Madison Avenue, New York, N. Y. 10017. $20 for ini- 
tial volume; $12 per year thereafter. 6” X 9” in loose-leaf binder. Supple- 
ments issued three times annually. Contains digests (14 pp.) of all 
national patent laws, texts of the International (Paris) and Pan American 
Conventions, and various tables. 

This service will enable the U. S. patent attorney to give advice of a 
general nature to U. S. clients seeking patent protection abroad -(e.g., Does 
disclosure in a U. S. publication bar the patent? What basic documents 
will be needed?), but does not replace the services of a patent agent in the 
foreign country. Citations are given to the basic statutory material. 


PETROLEUM LEGISLATION. Petroleum Legislation, Ltd., P.O. Box 1591, 
Grand Central Station, New York, N. Y. $190 for basic volume; $91.20 
per year thereafter. 814” x 11” in loose-leaf binder. Periodic supple- 
ments. Analysis of petroleum legislation and summaries of terms of prin- 
cipal concessions in the major oil-producing countries. 

This specialized service provides a summary of the basic information 
concerning the regulation of the oil and gas industry in all major countries, 
particularly with respect to drilling and development. Where large con- 
cessions have been granted, the concession agreements or decrees are de- 
scribed with appropriate maps. The material used comes from a variety 
of sources, including local attorneys, oil company legal departments and 
government officials, as well as the publisher’s own staff. All summaries 
are in substantial detail and follow a common form, often accompanied by 
extensive descriptive text. With respect to the. United States, only Federal 
statutes are described, probably on the assumption that the service is 
intended for the international oil company with U. S. headquarters. 

A monthly newsletter (Petroleum Legislation Report) is included with 
the service. 


PETROLEUM TAXATION INTERNATIONAL. Petroleum Legislation, Ltd., P.O. 
Box 1591, Grand Central Station, New York, N. Y. $712 for seven basic 
volumes; $380 per year thereafter: individual area volumes are available 
at varying prices. 814” X 11” in loose-leaf binder (7 vols.). Periodic sup- 
plements. Texts of major tax statutes and excerpts from concession agree- 
ments affecting the taxation of the oil and gas industry in seven major 
areas of the world (of which only the Middle Hast and South America had 
been completed in November, 1967). 

Within the area volumes, a report is provided on each country containing 
(1) a summary of tax obligations, (2) texts of special oil-taxing statutes 
and portions of concession agreements providing shares or percentages for 
the national authority, and (3) texts of tax statutes of general business 
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application. Of these, (2) is most helpful, and justifies this service; (3) 
ean better be found elsewhere. The comments made on International 
| ie 
at Series—Petroleum apply equally here. 


STATEMENTS OF THE LAWS OF THE AMERICAN REPUBLICS IN MATTERS AFFECT- 
ING BUSINESS. Pan American Union, Washington, D. C. $5.00 per coun- 
try; $1.00 per supplement. 814" X 11” paper-bound volumes (200-300 
pp.). Revised editions are published from time to time, and occasional 
supplements in the interim. A comprehensive narrative description of the 
law of each American country, arranged by topics which are generally 
uniform, and written by a practicing attorney in the country in question. 
While nominally limited to laws affecting business, the coverage is actually 
quite broad; for example, the law of marriage and the family is included, 
as well as subjects more directly related to commercial transactions. 

While these volumes do vary somewhat in quality, the authors of the 
basic texts and supplements have been chosen with care, and the general 
level of scholarship and usefulness is high. Translations have been care- 
fully done by the staff of the Pan American Union. 

At what point will a detailed narrative description of the law of a South 
or Central American republic be useful? First, as an entry to correspond- 
ence with local counsel on a detailed point of law. Much time can be saved 
if United States counsel is familiar with the general statutory structure on 
the point involved. Second, to provide background on the legal system of 
the country for lawyers advising foreign companies doing business there. 
Third, as a starting point for legal research in the United States, where the 
basie sources are available. While these volumes do not contain detailed 
citations, the various sections are preceded by statements of the sections of 
the Code or statute from which the law is derived. 

In addition to the Statements of the Laws, an extensive list of materials 
on constitutions and treaties is also published by the General Legal Division, 
Department of Legal Affairs, of the Union. A list of publications will be 
sent on request. 


SUPPLEMENTARY SERVICE TO EUROPEAN TAXATION. International Bureau 
of Fiscal Documentation, Muiderpoort, Sarphatistraat 124, Amsterdam, 
Netherlands. $30. 814” X 11” in loose-leaf binders (5 vols.). Periodic 
Sopplemerts or releases. With respect to tax rates and treatiés, a monthly 

“green sheet’’ indicates date of most recent release for each jurisdiction 
and confirms current status of information provided. A collection of basic 
tax reference material for Europe ard the United Kingdom. Contents are 
divided into five volumes, as follows: Section A, Corporate tax rates; 
Section B, Individual tax rates; Section C, Tax treaties; Section D, Ex- 
cerptsifrom important reports of administrative and international agencies; 
Section E, Bibliography of recent tax literature, including references to 
new regulations (Part I), new books (Part II), locse-leaf services (Part 
III), and articles in periodicals (Part IV). 

The’ tax rate summaries and accompanying tables (Sections A and B) 


are brief and necessarily incomplete, but the selection of detail is intelligent 
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and the format easy to use. Names of taxes are given in both English and 
language of origin, somewhat facilitating reference to original material, 
although citations are unfortunately lacking. Section C contains the text 
of all tax treaties now in fores to which the European countries and the 
United Kingdom are now partiss. 

Section D at present contains the full text of a very limited number of 
reports on international tax matters, such as the eommentary of the Fiscal 
Committee of the O.H.C.D. on the draft convention for the avoidance of 
double taxation on income and capital. 

Section E is in turn composed of 4 parts, each of which consists of a 
series of monthly sheets indexed by country. Part I contains citations 
to new enactments and other oficial documents; Part II gives the titles of 
the numerous new books on taxation received by the library of the Inter- 
national Bureau of Fiscal Documentation, with a very brief description; 
Part III will contain a review of loose-leaf tax services and is presently in 
preparation; and Part IV contains a list of tax articles, with a brief selec- 
tion of each, appearing in an extensive list of financial and tax publications. 
Copies of articles are available from the publisher. 

On balance, the Supplementary Service is carefully presented and useful 
both for its general background material and for its convenient summaries 
of the personal and corporate tax rates of the European countries. 


TAX AND TRADE Guipes. Arthur Andersen & Co., 80 Pine Street, New 
York, N. Y. 10005. Without charge to clients. 7” x 10” booklets (100- 
300 pp.) Supplements and revisions issued from time to time. Each 
country booklet contains a basic description of the country, its government, 
economic regulation, business practices and controls, financial institutions, 
and system of taxation. 

This series presently covers eighteen countries, For these countries the 
Guides furnish a comprehensive source of informazion about the listed sub- 
jects, as well as good background reading. Chapters on labor organizations, 
financial institutions, and accounting procedures all offer material not 
readily found elsewhere. The lack of citations is regrettable: foreign- 
language designations are often given, however. Users of the Guides will 
find they are the best point of beginning for a variety of legal or financial 
problems. 


TAX NEWS SERVICE. International Bureau of Fiscal Documentation, 
Muiderpoort, Sarphatistraat 124, Amsterdam, Netherlands. $12.50. 614” 
Xx 814” in loose-leaf binder. Bi-monthly bulletin. Hach bimonthly bul- 
letin consists of a single page covering European developments and a second 
page designated ‘‘Non-Europe’’ and covering developments elsewhere. 
Most of the listed items consist of one-paragraph descriptions of new tax 
legislation or proposals for changes in tax systems. There is no editorial 
comment. 

The material is carefully presented and as informative as space permits. 
Citations to original material are generally given. There are also citations 
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to other publications of the International Bureau of Fiscal Documentation, 
where relevant. 

A helpful summary for the tax attorney or executive who must know 
the highlights of tax activity throughout the world. It is also useful as an 
index to original tax documents not usually cited elsewhere. 


TAX TREATIES. Commerce Clearing House, 4025 West Peterson Avenue, 
Chicago, Illinois 60646. $40. Monthly report letter, plus replacement and 
supplementary pages. Contains texts of all income and estate tax treaties 
to which United States is a party; regulations which have been issued by 
the Commissioner of Internal Revenue relating to the treaties; reports of 
the Department of State, Senate Foreign Relations Committee and Treasury 
Department; administrative rulings; and relevant decisions of United 
States courts. These are accompanied by editorial summaries, indexes, and 
tables to facilitate reference. A monthly Report Letter and a section on 
new developments are keyed to the relevant treaties. 

Lawyers familiar with the C.C.H. tax services will find no surprises 
in this volume on tax treaties. Indexing, finding lists, and editorial matter 
follow a similar pattern. The contents of the volume consist largely of 
texts of treaties, with brief editorial summaries of treaty provisions, and 
an elaborate table designated to permit comparison of outstanding treaties 
on an item-by-item basis. Standards of accuracy appear to be high. Cur- 
rent material is reasonably timely in view of the monthly publication 
schedule. 

This C.C.H. service, and the competitive Prentice-Hall service which is 
reviewed elsewhere, offer very similar coverage. Those considering a sub- 
scription should examine both services. It is the impression of this re- 
viewer that Prentice-Hall offers somewhat more elaborate editorial material, 
while 0.C.H. is keyed more to the basic texts. 


TEXTS OF INTERNATIONAL TAX AGREEMENTS. United Nations, Department 
of Economic and Social Affairs, New York, N. Y. 10017. $3.50 for current 
volume; annual supplements vary. 814” X 11” in loose-leaf binder. Sup- 
plements issued on approximate annual basis. Current volumes include 
texts of international tax agreements which have come into effect since 1955. 

This loose-leaf volume is the continuation of a series of bound volumes 
published by the United Nations since 1948, and by the League of Nations 
between 1928 and 1986, containing texts of tax agreements. Since 1955 
the material has been published in loose-leaf form, supplemented annually, 
and incorporated in a binder designated as Vol. IX of the series. Prac- 
tically all agreements are included; a few of limited interest are not found, 
although it is noted that the agreement on Winnings on Football Pools 
(Belgium-Luxembourg, 1962) appears in its proper place. No commentary 
lor associated documents are included. Like its companion volume, the 
World Guide to International Tax Agreements, this service is unique, and 
can be considered indispensable if tax planning of multinational affairs 
is to be undertaken. 
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TRADE MARKS THROUGHOUT TH WORLD (WHITE AND RAVENSCROFT). Trade 
Activities, Ine., 8347 Madison. Avenue, New York, N. Y. 10017. $30 for 
initial volume; $12 per year thereafter. 6” X 9” in loose-leaf binder. Sup- 
plements issued three times annually. Contains digests (1-10 pp.) of all 
national trademark laws, lists of classifications of goods in effect in each 
country, texts of various international conventions, and miscellaneous 
tables. , 

Slightly more comprehensive than the patent service of the same pub- 
lishers, the trademark service appears to be more highly regarded by users, 
perhaps because of its relatively venerable age—42 years. It is directed 
toward what one of the original authors calls the ‘‘specific question,” e.g. 
Must a mark be used in —__————— in order to maintain its validity? 
Can an opposition be filed against an application to register a trademark 
in —___—_—_—? Answers to this type of question seem particularly use- 
ful in the trademark field, while in no way replacing the local trademark 
agent. 


WORLD GUIDE TO INTERNATIONAL TAX AGREEMENTS. United Nations, De- 
partment of Economic and Social Affairs, New York, N. Y. 10017. $5.00 
for basic volume; supplements vary in price. 814” x 11” pages in loose- 
leaf binder. Periodic supplements (1955 volume has been supplemented in 
1960 and 1963). Tabular information, listed by country, on the status of 
all international agreements for the avoidance of double taxation and pre- 
vention of fiscal evasion, together with a chronological list of all tax agree- 
ments by principal subject matter. 

There is no other single source for determining the tax treaties in force 
between the countries of the world, or for checking a known treaty for 
later amendments, and as such, this volume is indispensable for serious tax 
planning on a multinational basis. In format it is clear, the text of the 
tabular material is sufficiently extensive, and the appropriate citations are 
readily available. It is only regrettable that more frequent supplements 
have not been issued ; practitioners would welcome an increase in the modest 
price, if staff could thereby b2 made available to update the volume 
annually. 

This is a companion volume to the Texts of International Tax Agree- 
ments, reviewed. above. 


WORLD TAX SERES. Commerce Clearing House, 4025 West Peterson 
Avenue, Chicago, Illinois 60646 (certain earlier volumes were published by 
Little Brown & Co., Boston). Varies with country; from $10.00 to $25.00 
per volume. Occasional pocket parts and/or new editions. Hach volume 
contains a comprehensive description of the structure of national and Jocal 
taxation in the subject country, prepared by a staff member of the Harvard 
Law School International Tax Program in conjunction with a local attorney. 
The objectives are twofold: first, to describe the tax system in its own legal 
terms, and second, to enable a comparison to be made with other tax systems. 

While, strictly speaking, these volumes are not a tax service, their rela- 
tively current status and extensive coverage justify discussion. In point 
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of fact! the scholarly character of these volumes, the quality.of the authors, 
and the freedom from restrictive financial considerations in the course of 
preparation, have combined to produce a unique working tool. Outside 
of the! local statutes and regulations there is no comparable source for 
detailed tax information. Especially helpful are the descriptions of local 
property taxes, excise taxes, and other taxes which are not commonly 
described in available United States publications. Citations are thorough, 
and frequent reference is made to descriptive foreign language terms. 
Whether the International Tax Program will continue, and the present 
volumes will be kept up to date, is apparently uncertain at present. 
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EDITORIAL COMMENT 


WHY TRY AGAIN TO DEFINE AGGRESSION? 


The United Nations is trying again to define aggression. After nearly 
a decade of inaction the General Assembly established in its Resolution. 
2330 (XXII) the ‘‘Special Committee on the Question of Defining Ag- 
gression, composed of thirty-five Member states to be appointed by the 
President of the General Assembly, taking into consideration the principle 
of equitable geographical representation and the necessity that the prin- 
cipal legal systems of the world should be represented.’’ + . 

In the face of strong opposition from some, who feel that the effort will 
be turned into a search for propaganda advantage,? and from others that 
it is an exercise in futility,’ the General Assembly has instructed the new 
Special Committee ‘‘to consider all aspects of the question in order that an 
adequate definition may be prepared and to submit to the General As- 
sembly at its twenty-third session a report which will reflect all the views 
expressed and the proposals made.’’ 

Some states sought much more than the resolution requires, namely, 
preparation of a text in ‘black letter” form to be presented in September, 
1968, to the General Assembly for adoption as a resolution. Others 
envisaged the Special Committee’s work as primarily an examination of 
the question with a view to drawing up a drazt definition, while still 
others wanted to make of the Special Committee no more than a study 
group devoted to the problem. Under this latter view the Special Com- 
mittee would submit no draft definition in 1968 but would conduct only 
preparatory work to permit the General Assembly to decide on further 
procedure. Those with the narrowest view suggested limiting the Special 
Committee to study from a technical viewpoint of the different types of 
aggression and of the relation of any definition that might ultimately 
ensue to the general work of the United Nations in the maintenance of 
peace and security, and of the legal consequences to be expected of a 

1Dec. 18, 1967. General Assembly, 22nd Sess., Official Records, Supp. No. 16 
(A/6716), p. 84. The item has been placed on the agenda by the U.S.S.R. with an 


explanatory statement. See U.N. Doc. A/6833, Sept. 22, 1967, and ibid., Corr. 1, Sept. 
25, 1967. 

2 See remarks by Ambassador Goldberg for the United States in response to remarks 
of Ambassador Kuznetsov, introducing the proposal for the U.S.S.R. See U.N. Doc. 
A/P.V. 1611, Nov. 28, 1967, at p. 22. 

3 Japan had said in 1959 that, even if a definition should be adopted, such a definition 
would neither be binding upon those Member states which had opposed it, nor could it 
eliminate under the present international situation the possibility of arbitrary interpreta- 
tions by the Member states which had favored it. See U.N. Doe. A/AC.91/1, Rev. 1, 
April 3, 1959. Similar comments were made privately to the author by representatives 
of European states when the resolution was adopted. 

+¥For a summary of the debate in the Sixth Committee of the General Assembly, see 
Report of the Sixth Committee on ‘‘Need to Expedite the Drafting of a Definition of 
Aggression in the Light of the Present International Situation.’? U.N. Doe. A/6988, 
Dec. 15, 1967, pars. 10 and 11. 
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definition formulated in a General Assembly resolution. -The final text 
took a|middle view, calling for study and a report of all views expressed, 
but requiring no presentation of an approved definition for adoption. 

Trouble lies ahead for the Special Committee and ultimately for the 
- General Assembly if it attempts to use the report as the basis for adoption 
of a resolution. There were eighteen abstentions and one negative vote on 
Resolution 2330 (XXII),> demonstrating the strong doubts and even 
hostility in the minds of several delegations. 

Why the doubts and hostility to an idea that seems eminently sensible 
to the 90 Member states which voted for the resolution? The answer 
is not, hard to find. Since the first effort to define aggression in the 
Preparatory Commission for a Disarmament Conference in 1927, there 
have been many attempts at definition and few results.® Notable mile- 
stones! in the course of these 40 years are the Pacts of 1933 executed by 
the US. S.R. with neighbors to define aggression,’ the provisions of the 
1945 Charter for the Nuremberg trials, a discussion in the International 
Law Commission in 1951,8 and the deliberations of earlier ‘‘Special Com- 
mittees’’ in 1953,° 1956 1° and 1959." From none of these has there been 
lasting impact upon international law. 





5 Malawi voted against the resolution. The abstainers were Member states generally 
associated with the ‘‘Western’’ group; but Canada, Finland, France, Portugal, Spain 
and Sweden voted for the resolution. Austria abstained, as usual in conflicts. No roll- 
eall vote was recorded, but observers calculated that the other abstainers were Australia, 
Belgium, Denmark, Greece, Iceland, Ireland, Israel, Italy, Japan, Luxembourg, Malta, 
Netherlands, New Zealand, Norway, Turkey, United Kingdom and the United States. 

6 For a thorough review of the history of definitions of aggression prior to 1952, see 
Report of the Seeretary General, U.N. Doc. A/2211, Oct. 8, 1952, reprinted in U.N. 
General Assembly, 7th Sess. 1952-1953, Official Records, Annexes, Agenda item 54. Seo 
also Harvard Research Draft Convention and Comment on Rights and Duties of States 
in Case of Aggression, 33 A.J.I.L. Supp. 819 (1939). 

T Pacts of July 3, 4 and 5, 1932. For texts see 147 L.N. Treaty Series 66 and 148 
ibid. 79 and 211, Also see 27 A.J.IL. Supp. 192 et seg. (1933). 

8 The LL.C. report, filed with the General Assembly in the autumn of 1951, proposed 
that a definition of aggression in general terms treating only of foree and threat of 
force þe placed in its Draft Code of Offenses against the Peace and Security of Man- 
kind. | See U.N. Doc. A/1858; reprinted in U.N. General Assembly, 6th Sess., 1951- 
1952, Official Records, Supp. 9, and in 45 A.J.I.L. Supp. 103 (1951). Documents sub- 
mitted to the Sixth Committee for use in the debate of the I.L.C. report appear in U.N. 
General Assembly, 6th Sess., 1951-1952, Official Records, Annexes, Agenda item 49. 

9 Report of Special Committee, 1958, U. N. Doc. A/2638, Aug. 24-Sept. 21, 1953. 
Reprinted in U.N. General Assembly, 9th Sess., 1953-1954, Official Records, Annexes, 
Supp. 11. 

10 Report of Special Committee, 1956, U.N. Doe. A/3574, Nov. 27, 1957. Reprinted 
in UN. General Assembly, 12th Sess., 1957, Official Records, Annexes, Agenda item 54 
at p. 2. 

u Report of Special Committee, 1959, U.N. Doe. A/AC.91/2, April 24, 1959, recom- 
mending adjournment to 1962. A second adjournment was voted to 1965. See U.N. 
Doe. A/AC/91/3, April 13, 1962. A third adjournment was voted to 1967 unless a 
majority of members desired a 1966 meeting, U.N. Doc. A/AC.91/5, April 26, 1965. 
No earlier meeting was requested. The current proposal was the first manifestation of 
activity of a positive character since 1959. 
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The record discloses that definition of aggression is one of the most 
politically oriented operations in a field where polities always plays some 
rôle. No one reading the documents can conclude that definition is a 
purely technical operation to be conducted like a ‘‘Restatement of the 
Law” by academically inclined authorities examining practice. There 
is no ‘‘black letter’’ essence to be extracted from ‘‘cases’’ to be incorpo- 
rated in a list of activities to be declared illegal under the Charier of 
the United Nations. There is no way to create situations which will confer 
upon states subjected to hostile action unquestioned authority to exercise 
their right of self-defense while waiting for the Security Council to act. 

While some have been grievously disappointed, the United Nations 
has proved itself to be no machine functioning on the basis of rigid appli- 
cation of ‘‘black letter’? law. It is, and can be expected to remain, a 
political assemblage of Member states, some of which have authority to 
veto with impunity whatever call to action is requested, even when others 
think it indubitably based on the words of the Charter. A definition of 
aggression can be formulated only while taking these factors into account. 

Some of the proponents and opponents of the proposal to resume at- 
tempts to define aggression may be motivated by considerations of legal 
technique quite removed from power politics. The record of past attempts 
presents arguments based on the legal techniques of the principal legal 
systems of the world. Resolution 2330 (XXII) takes into consideration 
the diversity of thinking caused by differing schools of legal thought, and 
there is reason to do so. During previous exercises in definition there 
have been conflicts presented by the Bulgarians, Canadians, Ceylonese, 
French, and the Pakistanis. To begin with the Canadians, a delegate 
to the Sixth Committee of the General Assembly in 1957 demonstrated 
his legal tradition as a student of the common law when he stated his 
doubts as to the feasibility of definition. He thought them due in part 
to the common law’s avoidance of definitions of legal concepis or of 
codifying them in advance of the creation of law through practice,” 
The Pakistani echoed this view in doubting that a definition was de- 
sirable because it would hamper the progressive growth of international 
law. He chose to draw analogy to the municipal law of torts which 
he thought would have suffered from premature codification. He con- 
cluded that 


If it. was wise to allow for the development of law in the highly l 
centralized system of municipal law, how much wiser would it be to — 
follow that policy in the highly decentralized system of international 
law. . 
-Ceylon as a state with Roman-Dutch law as its base, but directed by 
barristers with an educational experience in the techniques of the English 
common law, was represented by a delegate prepared to proceed to codi- 
fication on the ground that ‘‘Even in common law countries, the present 
12 See U.N. General Assembly, 12th Sess. 1957, Official Records, Committee 6, 524th 


sitting, Oct. 29, 1957, par. 3. 
18 See ibid., 522nd sitting, Oct. 25, 1957, par. 22. 


| 
| 
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tendency was to formulate definitions and that was the only way to avoid 
doubt and ambiguity.” 4 

The French delegate, coming from the mother country of contemporary 
codes, had expressed his traditional dislike of judge-made law in 1952 
by replying to the common lawyers that ‘‘If there were no description of 
aggression, the legislative power would necessarily have to be vested in 
the judge or other executive authority.’’** He sought to prove his point 
by adding that ‘‘The same difficulties would then be encountered as had 
arisen dt the time of the Judgment of Nuremberg, when improvisation 
had been rendered necessary by the inadequacy of international penal 
law.” 

The Bulgarian, as a representative of the Marxian Socialist legal sys- 
tem, which adopts what Professor F. H. Lawson of Oxford has called 
the ‘‘grammar’’ of the Romanist system, took an extreme position, indi- 
cating his lack of familiarity with the development of the common law 
and its|methods of interpreting codes in the light of preceding judicial 
decisions. He said sweepingly: 
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All enactments of law in all countries were subdivided into articles 
or sections; indeed, in the countries in which the law was embodied in 
codes, rules of law were identified by the number of the section or 
article in which they were contained.’* 


He harked back to the past in derogation of his critics by adding: 


Primitive or feudal societies, perhaps, could be content with mere 
general rules and dispense with legislation in the modern sense of 
the word, but a more advanced type of society required a set of clear 
and specific principles applicable to particular cases. 


Clearly, differing traditional attitudes toward the techniques of law 
will plague members of the Special Committee when the task is under- 
taken. | The traditional hostility to codification will play a major rôle in 
the thinking of delegates reared in the spirit of the ancient English com- 
mon law. To the Romanists their reluctance may look like hostility based 
on political grounds, for those Romanists also have traditions deeply im- 
bedded, in their minds, and the conflict of traditions can lead to mis- 
understandings of motives, just as seems to have been the case with the 
Bulgarian who shot back at his critics in 1957 with: ‘‘The enumerative 
system|has become so familiar to the practicing lawyer that it is hard to 
think of an alternative.” 

The |Special Committee will not be the first to struggle with conflict 
occasioned by differing legal traditions. The same problem hampered 
the members of the Special Committee on Principles of International Law 
concerning Friendly Relations and Co-operation among States, when it 


began to draft ‘‘black letter” law in Mexico in 1954, and the differences 


14 See ibid., 521st sitting Oct. 24, 1957, par. 1. 

15 Bee U.N. General Assembly, 6th Sess., 1951-1952, Official Records, Committee 6, 
280th sitting, Jan. 8, 1952, par. 5. 

16 Sea U.N. General Assembly, 12th Sess., 1957, Official Records, Committee 6, 519th 
sitting, ‘Oct. 18, 1957, par. 5. 
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in view have remained with the committee ever since.” As incredible 
as it may seem to jurists with Romanist legal training, lawyers taught to 
think of growth of law through judicial decision are suspicious of legis- 
lative attempts to create new law. Professor James L. Brierly of Oxford 
typified the common law school when he expressed at Lake Success, in 
the very first meetings called to discuss the structure and work of the 
International Law Commission, his preference for the development of 
international law through practice rather than through legislation. 

The reluctance of the anti-codification traditionalists can be overcome 
only by patient argument presented by jurists of the Romanist school. 
They must prove that they are basing their recommendations upon practice 
and have no desire to hamper the development cf the law through prac- 
tice. If there is to be a clear break with practice on some point, the 
reasons must be made quite clear, and they must be compelling. Further 
they must show that if they are to depart from what has been the con- 
sensus to date, there must be good reason to suppose that, when the new 
principle is placed within a definition, it can be expected to give rise to 
such general consensus that it will not be flouted but observed. The tactic 
of those who proposed the coditication of the law of the sea and of diplo- 
matie and consular custom succeeded because it met these tests. It is a 
tactic which should not be abandoned under the color of argument that 
the anti-codification group deserves no hearing because it must be moti- 
vated by political opposition, since no reasonable man could oppose defi- 
nition otherwise. 

To take a dogmatic position against the schools that oppose codification 
is to overlook the fact that those who doubt the wisdom of codification 
include more than the North Americans and the English, the Australians 
and the New Zealanders. There are newly emerging states in Asia and 
Africa whose jurists understand legal development in terms of the decisions 
of judges and choose this method in preference to often hasty legislation 
of codes of law.1® Law based on custom widely accepted and respected 
may appear indefinite to the Romanist-trained legal mind, but it has 
remarkable strength because it is firmly rooted in the mores of the 
community. It is obeyed and not flouted as the dictate of some far-away 
authority creating norms for which there is no general acceptance among 
the peoples of a given region. 

Enough has been said to suggest that there may be opposition to defini- 
tion of aggression on grounds of legal tradition. Yet the argument 
against codification because it cannot be rooted in social mores has been 
rejected by 90 Member states of the United Nations. These have indi- 

17 For a review of the work of the Special Committee, see E. MeWhinney, ‘‘The 
‘New’ Countries and the ‘New’ International Law: The United Nations’ Special Con- 
ference on Friendly Relations and Cooperation among States,’’ 60 A.J.LL. 1-33 (1966). 

18 For Indonesian rejection of development oz law through codification in preference 
for development through the courts, see D. S. Lev, ‘‘The Lady and the Ban Yan Tree: 
Civil Law Change in Indonesia,’’ 14 Am.J. Comp. Law 282 (1965). Lenin followed the 


same method in Soviet Russia until he felt the necessity, with the introduction of a 
modified form of capitalism with his New Economic Policy, to codify in 1922. 
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cated by their votes in the General Assembly their determination to pro- 
eeed. They want to study the problem and to achieve, if possible, a code 
to take the form of a General Assembly resolution. What positive sug- 
gestion can be made to give to the process some chance of universal ac- 
ceptance and value? 

An answer to this question lies in the trends emerging within the 
United Nations itself during recent years. While the founding fathers at 
San Francisco looked to the ‘‘codification and development of international 
law’’ as| one of its functions, they seem to have focused on the advantages 
to be expected from the final result of a well defined body of law rather 
than on! the educational value of the process itself. Only since 1962 has 
the new! element entered the General Assembly’s concern with international 
law. Delegates have begun to think of the United Nations as an educator, 
perhaps in reflection of its success with seminars on human rights. 
In 1965 these thoughts took form in the establishment of the United 
Nations Institute for Training and Research (UNITAR) and in a ‘‘Pro- 
gramme of technical assistance to promote the teaching, study, dissemina- 
tion and wider appreciation of international law.’’*® A preliminary semi- 
nar was held in Tanzania in 1967 with the aid of both agencies, coupled 
with UNESCO. 

The inane seminar was the first of a series to be conducted in rota- 
tion every two years in Africa, Asia and Latin America. From various 
reports, both public and private, the seminar shared disappointments with 
successes. The success was registered in the willingness of distinguished 
professors to give their vacation to teaching. The disappointments lay in 
the fact that those who attended were in some cases rather junior and 
uninfluential members of the staffs of their Foreign Ministries. 

The United Nations has also established registers of experts and scholars 
in international law from which governments may select consultants. 
Libraries are also being supplied with materials for the use of students 
of international law, and fellowships are being awarded so that candidates 
proposed by developing countries may study and gain practical experience 
in the legal work of the United Nations and its associated bodies. 

The'new line in international law is becoming clear: the United Nations 
is determined to become an educational institution as well as a law-creating 
and peacekeeping one. This suggests as a possibility an educational in- 
strument which is already finding favor with scholars in non-govern- 
mental institutions, namely, the seminar in comparison of legal attitudes 
and legal solutions. The concept has emerged both in international and 
national educational institutions. 

The International Faculty for the Teaching of Comparative Law, having 
its seat in Strasbourg, has for some years made progress in developing a 
series!of very advanced seminars in which professors from six or eight 

19 General Assembly Res. 2099 (XX), Dec. 20, 1965; 60 A.J.I.L. 664 (1966). The 


first program was approved by General Assembly Resolution 2204 (XXI), Dec. 16, 1966. 


The differences of views on creating an educational program in international law within 
the United Nations were set forth by the author in ‘‘Technical Assistance in the New 


International Law,’’ 60 A.J.I.L. 342 (1966). 
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legal systems meet with senior graduate students coming from many 
lands and all schools of legal tradition to discuss burning issues of the 
day and the solutions proposed for those issues. The results have been 
electrifying. From a program originally conceived in conventional terms 
to instruct students, it has developed into exciting exchanges between the 
professors themselves. All of the scholars meet with the students on 
some of the days of the seminar to share their thoughts on a common 
solution of a common problem, using as a basis for thinking the quite 
different experiences of their own legal systems. The seminars have 
proved that even the most experienced jurists can benefit from such an 
educational exchange. Education is no longer conceived to be for young 
students alone, but even. for the mighty of the legal profession. 

The same can be said of a program initiated over twenty years ago by 
Professor Philip C. Jessup at Columbia University in New York as a 
University Seminar on Problems of the Peace. Not only were the par- 
ticipants professors from various nearby universities, but also members 
of the Secretariat of the United Nations and members of various national 
delegations. With the departure of Jessup to become a Judge of the 
International Court of Justice the seminar has continued to meet regularly 
twice a month under various chairmen, and the original concept has been 
kept: well-informed men and women of both the academic and diplomatic 
world do not demean themselves when they sit in academic discussion for 
years at a time in an attempt to understand the complexities to be faced 
in creating conditions for peace. They appreciate that there is no ‘‘in- 
stant’’ way to develop either an institutional framework or a program 
that may help the United Nations perform its functions. 

All of this may seem irrelevant to the General Assembly’s renewed 
attempt to define aggression, but there is a link. The Special Committee 
on the Question of Defining Aggression will gather some of the most dis- 
tinguished authorities on internaticnal law from the principal legal sys- 
tems of the world and from the primary regions. It can perform a most 
valuable function as an ‘‘educational’’ institution devoted to a discussion 
by experts in depth of the prcblems to be anticipated in the area from 
which the United Nations has received its major setbacks. No high of- 
ficial of a Foreign Ministry or of a university need feel that he is demeaned 
by participation, regardless of the extent of his learning or experience. 
The Special Committee would not be a seminar for beginners, but for the 
most advanced. Like the Special Committee on Principles of International 
Law concerning Friendly Relations and Co-operation among States, it 
could hear expressions from all sides of the types of action which seem to 
various members to be aggressive, and they will bə many. It can gather 
facts from the developing areas of the world whose specialists had no voice 
when efforts of a decade ago to present the problems were undertaken. 
Independence within the past ten years has added many states to the 
halls of the United Nations. 


20 Programs of the Faculty are available at the Secretariat, 1, rue Longpont, 92 
Neuilly, France. i 
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Should the Special Committee try to draft a ‘‘black letter’’ definition? 
To this question, the answer of most jurists will be ‘‘yes,’’ if only to focus 
the study. Lawyers of many lands have said privately that their imagina- 
tive thought is evoked only when they face a document with pencil in hand. 
If drafting is approached as a means of evoking thought rather than with 
determination that a General Assembly resolution must result, the process 
of defining could become not an exercise in futility, as some have feared, 
but something more. It could be a fact-gathering operation in which the 
developing countries together with those of longer experience might indi- 
cate the kinds of activities which worry them as threats to their 
sovereignty. 
To some readers such a proposal will sound naive because of the penchant 
. of delegations to make political capital of all that occurs in the United 
Nation, To educators it is not to be damned at the outset, for the record 
of past! discussions has demonstrated the educational potential of attempts 
to define. From the early years, when attention of the draftsmen was 
focused primarily upon ‘‘forece and threat of force,” and a narrow inter- 
pretation of ‘‘force’’ as being only ‘‘armed force,” the draftsmen have 
moved far. Now there are claims that ‘‘force’’ takes many forms, and 
‘arms?’ can be of several kinds. All present danger to sovereignty to 
those against whom they are used. 

The extent to which emphasis has shifted can be portrayed by compari- 
son ofi definitions of aggression as they have been developed since the 
first drafts. At the time of the 1933 Pacts fear of conventional arms 
was widespread. The Pacts included among their definitions declaration 
of war, invasion by armed forces, attack by land, naval and air forces, 
naval blockade and provision of support to armed bands.” The issue of 
‘‘volunteers’’ was raised later when the Chinese entered by the thousands 
into Korea in 1950. In denying that this was aggression, A. Y. Vyshinsky, 
speaking for the U.S.S.R., said that under the Hague Convention of 1907 
it was! not unneutral to pami the crossing of a state’s frontiers by per- 
sons offering their services to one of the belligerents,?? 

By 11952 the narrow definitions of aggression found in the 1933 Pacts 
seemed inadequate. Although the International Law Commission, in 
reporting on the subject in that year, had not chosen to go beyond the 
line taken by the Pacts, the General Assembly, under the influence of the 
small ‘Powers, indicated their fear that there were threats to their sov- 
ereignty from activities other than those initiated by men with arms. A 
Latin’ American view was heard when the delegate of El Salvador ex- 
pressed fear of ‘‘indirect aggression,’’ which he conceived to be an in- 
tangible force.” The Netherlands’ delegate feared ‘‘indirect, economic 
and ideological aggression.” 74 

21 See Pacts of 1933, cited note 7 above. 

22 U.N. General Assembly, 5th Sess., 1950-1951, Official a 319th Plenary Sess., 
Dec. 6; 1950, pars. 33-39. 

23 UIN. General Assembly, 7th Sess., 1952, Official Records, Committee 6, 330th sitting, 
Nov. 30, 1952, par. 13. 

24 UN. General Assembly, 6th Sess., 1951, Official Records, Committee 6, 289th sitting, 
Jan. 17, 1952, par. 37. 
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By 1953 these fears were noted and developed in a draft presented by 
the U.S.8.R.25 It included a section on ‘‘indirect aggression’’ of three 
types: encouragement of subversive activity, promotion of civil war and 
promotion of an internal upheaval. ‘‘Economic aggression’’ was defined 
in the 1953 draft as economic pressures, prevention of exploitation of or 
nationalization of a state’s riches, and economic blockade. A final section 
treated ‘‘ideological aggression’’ as encouragement of war propaganda, 
propaganda in favor of using atomic, bacterial, chemical and other weapons 
of mass destruction, and promotion of the propaganda of Fascist-Nazi 
views, of racial and national exclusiveness, and of hatred and contempt for 
other peoples. The draftsmen wanted to avoid closing the list so they 
empowered the Security Council to declare ‘‘any other acts’’ aggressive 
as an attack or an act of economic, ideological or indirect aggression. ` 
The 1953 terminology seems to have become settled in Soviet minds, for 
it was resubmitted in 1954,8 1956,27 and 1957.78 
` ‘While the list is long as it appears in the 1953 draft, it may yet fail 
the expectations of small states. It may include too much or too little. 
The forthcoming meetings of the Special Committee will have to ascertain 
present thinking, especially among the new states which have not par- 
ticipated in earlier deliberations. Some will surely call attention to a 
new téchnique which goes beyond the armed bands forbidden under 
earlier drafts. It is the single assassin trained abroad who crosses a 
frontier to kill local mayors one after the other until no one willing to 
risk his neck as a leader can be found. It is the system developed of 
recent years in both hemispheres to reduce a society to chaos. While 
some governments have denounced this form of activity, others have sought 
to attempt to disguise it as acts of civil war. No account is taken of the 
distinction between the rising in rebellion of local citizens and -the infil- 
tration of assassins drawn from their homeland for training abroad by 
outsiders intent upon weakening sovereignty through creating chaos. 

Discussion may expose still other forms of activity on which the spot- 
light of world public opinion should be focused in development of a 
common sense of outrage. Up to the present, the new states have hardly 
availed themselves of the opportunity offered them since admission to 
the United Nations to inform the Secretary General of their views on 
the subject. Only a few have suggested types of activity which concern 
them and methods of approach which they think fruitful. Dahomey 
desires liberal interpretation of the Charter of the United Nations with 
respect to what constitutes ‘‘armed aggression,” noting that today the 
most common form of aggression is economic, which in its view has the 
same effect as armed aggression.”® It would draw a distinction between 
types of aggression: those that would permit a state to act in self- 


25 See U.N. Doc. A/AC.66/L.2, Aug. 25, 1953. 

26 See U.N. General Assembly, 9th Sess., 1954, Offcial Records, Annexes, Agenda 
item 51, p. 6. 

27 U.N. Doc. A/AC.77/L.4, Oct. 23, 1956. 28 U.N. Doe. A/C.6/L.399, Oct. 3, 1957. 

29 See U.N. Doc. A/AC.91/4, March 15, 1965, p. 9. 
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defense| under Article 51 of the Charter, and those that would not, even 
though ithe aggression should be condemned. Among the latter types it 
would place ideological aggression, and subversive activities, at least when 
condueted in limited form. 

The Democratic Republic of the Congo also relates a definition to the 
rights of a state to self-defense under Article 51, as well as to Security 
Council action under Articles 41 and 42.*%° This approach leads it to con- 
clude that there is no need to define atomic aggression, as the state which 
is attacked will have no chance of self-defense unless the first strike fails 
to achieve its objectives. Its major concerns are two: certain activities 
of armed bands as when arms, instructors, advisers or volunteers are sent 
to bands operating on the territory of another state; and economic ag- 
gression, as when one state dispossesses another of its natural resources, 
its assets or its products sold abroad. 

Burundi indicated its concern with acts which should not be considered . 
aggression.: Thus it would exclude non-compliance with an alleged in- 
ternational obligation, refusal to sign an armistice, rejection of juris- 
dictional competence, and failure to observe a war moratorium. To 
make certain that there would be no broad extension of the concept, it 
proposed that the definition be unambiguous and narrowly interpreted. 

Clearly there are many views as to what should be included, what form 
the definition should take, and what consequences it should have. Con- 
ceived| in educational terms the current return to attempts to define 
aggression can be meaningful in exploring these fundamental problems, 
if the participants restrict themselves to discussion and education of each 
other. | The temptation is great to strike telling blows against opponents 
so as to win the minds of men. In itself such activity is itself a form of 
aggression, although not of such a type that any one would suppose that 
a right of self-defense under Article 51 had been created. All must 
realize that the peoples of the world want not only universal restraint in 
the use of force but also universal restraint in the use of words. 

The attempt to define aggression will become truly fruitless if the 
Special Committee permits itself to become a forum for name-calling. 
It is general legal principles designed to fit dangerous situations that must 
be discussed and not carefully selected cases chosen to demonstrate the 
presence of a mote in an opponent’s eye and no beam in one’s own. 








Jonn N. HAZARD 
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In the years following World War II increasing interest has been evi- 
denced in the extent to which Soviet theory and practice may have influ- 
enced the development of the law of nations. This is to be expected in 
view ‘of the prominence and power which the U.S.S.R. has come to enjoy 


SOME ASPECTS OF SOVIETSINFLUENCE ON INTERNATIONAL LAW 


80 See U.N. Doc. A/AC.91/4/Add.1, March 23, 1965, p. 2. 
81 See doc, cited, note 29 above, at p 3. 

| 
j 
i 


Í 





1968] EDITORIAL COMMENT 711 


in the world community. The problem of evaluating this influence, which 
has been considerable, is not an easy one at best, and is complicated by 
several elements that are readily overlooked. 

It goes without saying that in any such appraisal it would seem im- 
portant to differentiate between the truly Soviet impact, that is, the effect 
of Soviet theory and practice as such on the development of rules of inter- 
national law, as distinct from principles previously applied in Czarist 
Russia, and which the Soviet Union has found it convenient to retain. An 
example is the 12-mile measure of the territorial sea. One should be con- 
stantly mindful of the persistence of a set of rules characteristic of the 
prior regime, in contrast with the more dynamic, self-aggrandizing set of 
norms which the U.S.S.R. has been striving to engraft upon the world’s 
legal system. 

A further element complicating the problem is that what the Soviets may 
` proclaim, what they say, is not always what they have in mind; nor is 
` what they say always consistent with what they actually do. What is 
presented by Soviet writers as international law may not in fact reflect 
accurately the Soviet conception of law advanced at international confer- 
ences; and the published doctrinal writings may lag behind the specific 
legal positions which are taken by Soviet representatives. Brooding over 
all this is an omnipresent Soviet propaganda seeking mightily to mold that 
very world public opinion which the U.S.S.R., in turn, is compelled to take 
into account in formulating its legal positions on peace and war.” <A prof- 
fered legal proposition all too frequently may be an amalgam of politics, 
propaganda and jural dialectic which can be highly confusing to amateurs 
and experts alike. It is, in short, important to determine the actual effect 
of what has been said or done peeled away from the propaganda twist. 

Any discussion of the effects of Soviet theory and practice on the law of 
nations today must take as its point de départ the basie philosophy of the 
U.S.S.R. concerning the substantive nature of international law. For Soviet 
publicists modern international law is the law of ‘‘peaceful coexistence.’ 8 
They do not spell out the doctrine except in very general terms, nor is it 
presented as something susceptible of precise enunciation and applicability 
to specific legal issues. Instead it appears as the vehicle for a discussion 
of broad postulates embodying Soviet proposals for their conduct of inter- 
national relations. The vehicle itself is an outline of current, major ideo- 
logical and propaganda themes labeled as international law. They preach 
that the only alternative to peaceful coexistence is war; that this coexist- 
ence should be an economic and social competition—not a military one— 
and that the process must inevitably result in every nation choosing So- 
cialism because the irresistible laws of history demonstrate that Socialism 


1E. MceWhinney, in 61 A.J.I.L. 237 (1967). 
2B. A. Ramundo, Peaceful Coexistence: International Law in the Building of Com- 
munism 139 (1967). 


3Y. A. Korovin in International Law (Academy of Sciences of the TLS.S.F.) 16; 
G. Tunkin, Dror Mational Publie 19— 65). 
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is the highest and final stage of human and social development.* To this 
end every nation, they say, must be allowed to develop its own social sys- . 
tem. What is not articulated is that peaceful coexistence will provide the 
mechanism whereby the Soviet group may destroy the independence of 
other nations with a minimum of apprehension from the threat of forceful 
resistance. For it becomes quickly apparent from Soviet writings and pro- 
nouncenients that such resistance would be an international illegality 
under the concept of peaceful coexistence. 

In essence, this concept is political dogma dressed in treacherous legal 
trappings. It is a masking technique, a tool, to infuse international law 
with Marxist political objectives while denigrating accepted imperatives of 
the world community. Official Soviet utterances make it quite clear that 
peaceful coexistence is a cardinal premise of Soviet foreign policy. Thus 
a resolution of the Twentieth Congress of the Communist Party of the 
Soviet Union stated that ‘‘the general lines of the foreign policy of the 
Soviet Union have always been the Leninist principle of peaceful coexist- 
ence of | countries with different social systems.’’* Professor Korovin 
emphasized the ambivalence of the concept in observing that ‘‘peaceful 
coexistence and cooperation is possible only if the generally accepted prin- 
ciples of international law are consistently observed.’’® Those principles, 
as defined by him and other Soviet writers are, in turn, the principle of 
peaceful eoexistence(!), mutual respect for territorial integrity and sover- 
eignty, non-aggression, non-intervention, equality and mutual advantage, 
and so on. The definition tends to re-enforce the impression that peaceful 
coexistence has a dichotomy of meaning even in the Soviet Union: political 
as well as juridical. But, again, it is the political objectives which domi- 
nate the legal formulation, explaining why Soviet representatives at inter- 
national conferences have worked overtime to obtain a sanctification of 
their doctrine from the rest of the world. In this manner the imprimatur 
of world respectability would be attached to concepts having a special con- 
notation for Soviet dogma. They had achieved a modicum of initial suc- 
cess in having it placed on the agenda of the General Assembly, after con- 
siderable opposition from the United States and several other delegations; 
but only after the question-begging phrase was omitted in the creation of 
the United Nations Special Committee on Principles of International Law 
concerning Friendly Relations and Cooperation among States,’ 

Each, of the individual so-called principles of peaceful coexistence men- 
tioned above, is susceptible of such open-ended interpretation in justifying 
Moscow policies that one astute analyst, Professor Harold Lasswell, flailed 
it as ta doctrine of unilateral withdrawal, as expediency dictates, from the 
obligation to respect the territorial integrity and independence of other 


4N. S. Khrushchev, Speech at the Plenary Mesting of the CCOP, June 21, 1963, 
quoted in the American Bar Associztion’s Peaceful Coexistence: A Communist Blue- 
print for Victory 20 (1964). 

ë Korovin, loc. cit. 6 Loe. cit, 

7U. N. General Assembly, Res. 1966 (XVIII). See also G. W. Haight in 1 The In- 
ternational Lawyer 96 ff. (1966), for a useful discussion of the work of this Committee. 
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States.’’® Khrushchev himself, in an important address delivered on 
January 6, 1961, described the peaceful coexistence policy as nothing other 
than the continuation of the ‘‘struggle of the proletariat against the ag- 
gressive forces of imperialism.’’® 

Historically, ‘‘peaceful coexistence’? was formulated during the post- 
revolutionary period as a shield for a weak nation to defend itself against 
a hostile front, and when the Soviet regime was concentrating its control 
over the development of Socialism in one couniry. Very little was heard 
of it in the post-World-War II period of Soviet expansion when this ex- 
pansion was being consolidated. Khrushchev brought it out of the closet 
as a doctrine of active strength, rather than as a safeguard for Soviet 
security. Today it is pushed as a subtle offensive tactic in a more palatable 
easing for world opinion than the idea of forceful world revolution with 
the risks of a conflict which neither the United States nor the U.S.S.R. 
desires. 

Upon an examination of this doctrine, one is struck by the resemblance 
which it bears in a number oz respects to the essential quality of certain 
natural law conceptions characteristic of an earlier period in history. 
While it is jealously positivist in articulation (manifested in the special 
and overriding réle accorded to treaties), it radiates a kind of natural law 
outlook; not the natural law of the great theologians, of Suarez and Vic- 
toria, of Gentili, Grotius and finally Vattel; but a unique kind of natura 
law. Nor does it spring from the same source as the classical prototype 
with its divine origin, ascertainable from certain supervening principles 
of right reason. Soviet natural law involves the application of a different 
kind of ‘‘right reason,’’ drawn from the overriding precepts of Marx and 
Lenin. The dialectical approach combines an admixture of this new 
naturalism with the most extreme form of positivism. For, to the Western 
world the positivist approach to international law was basically a synthesis 
of the rules accepted in bilateral and multipartite conventions, along with 
customary international law as reflected in the actual practice of states 
in their relations inter se. The Soviet brand of positivism is much more re- 
stricted, much narrower, and is, in sum, a rejection of a great portion of 
international legal principles which were accepted largely without question 
by the rest of the world as it was prior to World War II. 

Soviet positivism has been distinguished by the exclusion of customary 
practice as a source of international obligations. It views international 
law as embracing only those principles to which states have expressly con- 
sented through an international agreement or have otherwise manifested 
their acquiescence. But a caveat is perhaps indicated here, as there is 
some scintilla of evidence in recent writings of a more sympathetic espousal 
of custom as a source of law. Thus, in Minasian’s new work on the law of 
peaceful coexistence, the development of new customary law (viz., the law 
of outer space 1°) is acknowledged, although he still finds (along with “Other 

nent, 

8 1963 Proceedings, American Society of International Law 72. 


2 Peaceful Coexistence: A Communist Blueprint for Victory 14. 


10 Cf. Robert D. Crane ‘‘Soviet Attitude toward International Space Law,’’ 56 
A pNP tt SORT SE EID, 


A.J.I.L. 685 at 098-699 T1962). 
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Soviet writers) Article 38 of the Statute of the International Court of 
Justice to be unacceptable: custom can never be a norm in itself, only a 
source of norms.” 

As could have been expected, the newly emerging nations of Asia and 
Africa quickly found it convenient to adopt a parallel line in their rejection 
of certain basic principles of international law on the ground that they 
had not participated in their formulation. But from the Soviet standpoint, 
the positivist concept, with its enshrining of treaties as the prime if not 
sole basis of international law, is a double-edged approach, being both de- 
fensive and offensive in character. The positivist element provides pro- 
tection for Soviet interests against anti-Socialist principles of international 
law which might inhibit actions proscribed by existing legal norms; the 
natural law edge opens the path to the pursuit of hostile, aggressive and 
neo-imperialist designs with the aid of a rationalized cireumvolution whose 
theoretical roots are found in Marxist-Soviet dogma. As previously sug- 
gested in this paper, we are consequently in the presence of an intensely 
political: doctrine under which international law, as the servant of the 
Marxist State,” is to be a mechanism for advancing Soviet world hegemony, 
and not at all a brake upon state conduct which may adversely affect other 
members of the community unless they happen to be Socialist members. 
The methodology contains all the pitfalls, all the dangers and all the evils 
which Hans Kelsen spent much of his life seeking to expose in his develop- 
ment of the pure theory of law. And it is virtually beyond peradventure 
that the great master of the Vienna School would consider this Soviet 
natural law as on the same level as the ideological motivation of German 
National Socialism: as a technique to warrant any and all departures from 
previously accepted normative restrictions, justifying the legal means by 
the end ‘pursued. 

But this political thrust of peaceful coexistence is a variable one. One 
would suppose that the principles it embodies must represent an enlightened 
code applicable to all nation-states. Such, however, is not the case. The 
principles of peaceful coexistence serve to articulate only the duties of 
states outside the Soviet bloc and the rights of states within the bloc. Pro- 
fessor Lipson has accurately pointed out that peaceful coexistence has been 
developed by the Soviets to guide the class struggle; where such struggle 
does not exist it is no longer needed. Put somewhat differently, peaceful 


| 
11 Sea Hazard in 61 A.J.I.L. 232 (1967). Tankin (Droit Int. Publie 119 ff. (1965)), 

takes the position that the general principles of law referred to in Art. 38 of the Statute 
of the International Court of Justice are general principles as laid down in treaty and 
custom; to construe the principles of Art. 38 as those applied by nation states in foro 
domestico would, in his view, imposa Western values on non-Western states. Such a 
concept (whose thrust some of the newły independent nations of Africa have found 
appealing) not only ignores the intent of the learned draftsmen of the Statute, but its” 
consequence is to deprive par. (c) of Art. 38 of any meaning in view of the weight of 
its first two paragraphs. It also raises an interesting question as to whether the Soviet 
Union is free to repeal part of a Statute to whieh it became a party when it accepted 
the Charter of the United Nations. 

Ca 12 E. Kamenka, ‘(The Soviet View of Law,’’ in Problems of Communism, Mareh- 
April, 1965, p. 8. 
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coexistence is used only to describe the interactions of non-Socialist countries 
with Socialist countries. As such, it is simply a new slogan for the out- 
moded phrase ‘‘cold war.’’?* But some Socialist writers have grumbled 
at this esoteric application of the doctrine. Yugoslav jurists, for example, 
complained the Soviet Union was forever pushing peaceful coexistence with 
the West, but ‘‘showed little concern in maintaining principles of coexist- 
ence in its relations with its own bloc’’ **—which appears too incredible as 
an admission of ignorance concerning the significance of the doctrine. 

Although the formula may be obscure, its goals are not. These are: to 
influence non-Soviet disarmament; to encourage Hast-West trade and to 
subject the rest of the world to principles asserted by Communist countries. 
The latter can subject themselves to pseudo-legal norms of this nature be- 
cause legal principles are no impediment to one who says his conduct never 
violates such principles. The strategy is simple enough. First, the Soviets 
must obtain acceptance of the basic concept—as yet undefined. Once that 
is achieved, the next phase calls for its definition in a manner acceptable 
to the Soviet Union. By controlling the definition, Professor Lipson con- 
cludes, they hope to control the future development of international law. 
A more insidious prescription for Western suicide could hardly be devised. 

When one seeks to ascertain with greater precision what effect the Soviet 
campaign of peaceful coexistence and its ancillary concepts has had on the 
law, the record appears to be somewhat spotty: impressive in some areas, 
less so in others. As already indicated, they were able to achieve a minor 
degree of tactical success in having the item placed on the agenda of the 
General Assembly, thereby winning another forum for the dissemination of 
propaganda in the Special Committee to consider Principles of Interna- 
tional Law concerning Friendly Relations among States. Nevertheless, the 
proceedings of this Committee disclose that other delegations managed to 
keep the discussions from getting out of hand by a judicious dissection of 
the proposals advanced by the U.S.S.R. and its supporters. These debates 
were of an exceptionally high character, and in this sphere, in contrast with 
what has regularly occurred in the Sixth Committee of the General Assem- 
bly, the Committee elevated the work of the United Nations and made a 
substantial contribution to an understanding of the basie principles of the 
Charter which had been referred to it 15 (abstention from the threat or use 
of force, peaceful settlement of disputes, non-intervention in matters within 
the domestic jurisdiction and the sovereign equality of states). 

Turning to other areas, in contrast to what might be regarded as the radi- 
cal approach of peaceful coexistence, it is interesting to observe that in 
their conception of the structure of international law, ¢.e., of what are the 

13 Lipson in 29 Law and Contemporary Problems 877 (1964); also kb. 8. Dept. of 

tate External Research Paper 156 (May, 1964), p. 2, a report on the symposium con- 
cerning Soviet Impact on International Law at Duke University, Feb. 28-29, 1964, 

14 E. MeWhinrey, The Legal Principles Governing Friendly Relations and Cooperation 
among States 80 (1966). 

18 Report of the U. 8. Delegation to the U. N. Special Committee on Principles of 


International Law concerning Friendly Relations and Cooperation among States, Mexico 
City, Aug. 27-Oct. 2, 1964, p. 28, 
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subjects of that law, Soviet conservatism is almost archaic; but here again, 
this is no mere accident. For example, the trend throughout most of the 
world today is in the direction of recognizing that international law no 
longer applies to states alone, but takes in other international personalities 
such as various international organizations, even including, under some 
circumstances, individuals. No less an authority than the International 
Court of| Justice has confirmed the international status of the United Na- 
tions as a subject of rights and obligations, capable of maintaining actions 
to vindicate injuries sustained by it.7¢ 

Soviet \jurists refuse to accept this extension of the law of nations. They 
retain the classical, strict conception of states alone as the subjects of inter- 
national |law, with a rigid insistence on sovereignty in its most extreme 
form, a form which must deny.the paramount nature of international law 
over national law. They do, however, recognize an exception in favor of 
peoples fighting for ‘‘national liberation.’’ Here Soviet doctrine acknowl- 
edges that if a nation acquires the traits of a state by having formed some 
organ—such as a National Committee—which acts in the name of the state 
in its early stages, then a nation fighting for its ‘‘independence’’ acts as a 
subject of international law. Some Soviet writers go further and dispense 
with even these token requirements. They attribute to every nation qua 
distinctive and cohesive social unit, the quality of national sovereignty. 
This, of ‘course, is making sovereignty mean what you want it to mean, 
states what you want them to be, the whole fitting in beautifully with 
Soviet doctrine on wars of national liberation. From it, it is easy to con- 
coct the! principle that armed uprisings in colonial and dependent terri- 
tories constitute international wars—contrary to all verifiable legal author- 
ity in the premises. Or, conversely, if it fits their purpose, that attacks at 
the interior of a state, abetted, fomented and supplied from abroad, are 
only civil strife, with the attendant legal consequences. It demonstrates 
again the Soviet technique of making international law fit foreign policy. 

It is discouraging, in the middle of the 20th century, that any state 
should seriously deny that its sovereignty is limited by the supremacy of 
international law. Yet such was the position flatly taken by representatives 
of the Soviet Union, Algeria and Rumania at the New York meeting (1966) 
of the reconstituted Special Committee on Principles of Friendly Relations 
and Co-operation among States. To a proposal by the United Kingdom 
that a limitation of this kind should be recognized, the Algerian spokesman 
is reported to have said that 





[He] did not think international law was sufficiently coherent, pre- 
cise or complete for national sovereignty to be subordinated to its rules. 
States agreed, at the very most, to abide by the obligations which they 
had freely assumed—e.g. those assumed by a State on acceding to the 
Charter of the United Nations—but in the present state of development 
of international law States could not be asked to subordinate themselves 
to it in all respects. Moreover, the principle that each State had the 
duty to comply fully and in good faith with its international obliga- 


16 Reparation for Injuries Suffered in the Service of the United Nations, Advisory 
Opinion, [1949] I.C.J. Rep. 174; 43 AJ.LL. 589 (1949). 
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tions already covered the notion of the supremacy of a part of inter- 
national law over State sovereignty .... A distinction should be drawn 
between an obligation voluntarily accepted and the general imposi- 
tion of a law made in other times by a small international community. 

The second reason why his delegation could not recognize the suprem- 
acy of international law was that such supremacy could be considered 
only in the context of each national constitution. Some constitutions 
made international law the supreme rule of their internal and external 
conduct, whereas others expressly recognized that only certain rules of 
international law stood at the apex of the legal hierarchy. It was 
therefore desirable, in the present state of international law, to lay 
greater stress on the need for strict compliance by States with their 
international obligations under bilateral or multilateral agreements, 
rather than to impose a supremacy of international law over State 
sovereignty.?7 


There is nothing valid or original in any of these propositions. They have 
not been taken seriously since the latter part of the 19th century, when it 
was weakly contended that states were responsible only to themselves. 
That road leads to international anarchy, chaos and injustice. 

Of all the principles of the older internatioral order opposed by the 
Soviet Government, the requirement of compensation for property seized 
from foreigners—or anyone else—is one they cen show most progress in 
undermining. Of course, they have not been alone in this, for many of 
our Latin American neighbors and other underdeveloped nations have been 
disputing this alleged requirement of international law in general measures 
of expropriation for over thirty years, Soviet motivation is not, however, 
quite the same as the rationale of the Americas. And the difference is not 
to be viewed as merely attributable to Communist concepts of private 
ownership. It goes much deeper. In the first place, it is to the selfish in- 
terest of the Soviet Union, the perpetrator of more property spoliations 
than any other regime in world history, to deny liability for confiscations 
and to fight for this principle as a canon of international law for the very 
understandable reason that the contrary principle could subject the Social- 
ist camp to a potentially enormous monetary liability. But that isn’t all. 
Since virtually all of the private investment—running into the billions of 
dollars in underdeveloped and other countries—is that of citizens of the 
Western capitalist countries, it is to the interest of the U.S.S.R. to encour- 
age confiscations and seizures without compensation, because to the extent 
that the financial resources of the enemy abroad are destroyed, to that ex- 
tent the general economic patrimony of their systems is eroded. It remains 
to be seen whether this implacable attack on the protection of property will 
eventually erase the requirement of just compensation. Though shaken 
in the myopic view of some writers, practice shows the tree still stands.?® 


17 U.N. Doce. A/AC.125/SR.6 at 11, italies supplied; see also Haight, loc. cit. 106. 
For a refutation of this doctrine see Giraud in 110 Hague Academy, Recueil des Cours 
699 (1963). 

18 ‘Tt is one thing to argue that there is no agreement on the principle of just eom- 
pensation on the basis of the well-known Mexican and Russian denials of the require- 
ment of compensation made before World War II. It is quite another to argue that the 
principle does not exist in the face of the . . . 90 agreements, concluded since World 
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The subject of compensation for confiscation of foreign-owned private 
property is, of course, part of the larger topic of state responsibility and the 
diplomatic protection of citizens abroad. Here the gulf between Western 
nations and the Soviet group is so huge as to defy any compromise. It is 
true that the earlier Soviet texts manifested a degree of labial deference 
to the basie principle that a state is responsible for injuries to citizens of 
another state on its territory.*® Soviet writers have defined an international 
delinquency creating responsibility as the commission by a state or its 
officials, and also by its citizens with the connivance of its government, of 
acts violating the rules of international law and the rights and interests of 
other states and their citizens. But it seems clear from Soviet practice, and 
their posture at international conferences that their major, if not exclusive, 
concern is in the area of wrongs committed directly on the state-to-state 
level.?° ‘Among other things, their concept of responsibility subsumes the 
criminal | responsibility of a state for preparing and waging a war of ag- 
gression and the criminal responsibility of leaders guilty of committing 
criminal; acts. The legal prohibitions against aggressive, unjust and nu- 
clear war are bolstered, a recent careful observer has noted, by a new 
Socialist-inspired concept of state responsibility under which 


| 
Responsibility does not result from harm to the property of foreign 
capitalists but rather from aggression and military crimes, the colonial 
enslavement of peoples, racial and national persecution—generally 
from crimes against mankind in the broadest sense of the term.” 





In the International Law Commission the Soviets and certain like-ori- 
entated delegations vigorously opposed the preparation of a draft dealing 
with the responsibility of states for injuries to aliens, ultimately nullifying 
most of! the painstaking work done on the subject by the Commission’s 
able rapporteur, Dr. F. V. Garcia Amador. In effect, the Commission, 
after considerable wrangling as to the precise significance of its terms of 
reference, seems to have dropped the original topic in favor of the broader 
and more unmanageable subject of state responsibility in general? But 
the historical background and practical importance of the field selected by 
Garcia Amador would seem to vindicate his more restricted approach. By 
far the bulk of the literature of international law relating to state respon- 


War II whieh . .. do not repudiate the principle of compensation even if they do not 
always expressly recognize it. If practice means anything in international law, the 
evidence |in this case seems to be conclusive.’? J. M. Sweeney, ‘‘Restatement of the 
Foreign Relations Law of the United States and the Responsibility of States for In- 
juries to| Aliens,’’ 16 Syracuse Law Review 762 at 769 (1965). 

19 Academy of Sciences of the U.S.S.R, International Law 130-131. 

20 Tunkin, op. cit. 202-222, passim. 

21 Raniundo, op. cit. 127, quoting D. B. Levin, Ob Otvetstvennosti Gosudarstv v Sov- 
remennom Mezhdunarodnom Prave (The Responsibility of States under Contemporary 
International Law), Sovetskoe Gosudarstvo i Pravo No, 5 (1966), pp. 75 ff. 

22 R. R. Baxter, ‘‘Codification in Light of the International Law of State Respon- 
sibility for Injuries to Aliens,’? 16 Syracuse Law Review 745-746 (1965). 
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sibility is concerned with injuries to foreigners; and all of the prior efforts 
of private institutions and intergovernmental agencies to codify the law of 
responsibility have dealt with that specific subject. It has long cried 
for multipartite conference action; whereas what the U.S.S.R. prefers— 
for its obvious political thrust—has never merited the same degree of 
attention. Of course, the Soviets are not averse to resorting to diplomatic 
protection when their own national interest is affected; but the problem 
of international claims is hardly an acute one for them, because, for one 
thing, Soviet citizens are not exactly distinguished by the amount of 
capital they invest abroad; and, secondly, as a rule Soviet citizens do 
not go abroad except in some government-approved capacity. While the 
U.S.S.R. would doubtless prefer a claim for the unjust imprisonment of 
one of its citizens, it is somewhat uncertain as to what their position would 
be vis-d-vis Western capitalist states on property damage, even though 
they would probably find it simple enough to rationalize the extending of 
diplomatic protection where items of personalty were in question.”* 

While this brief note hardly pretends to offer an exhaustive survey, it 
cannot, close without consideration of a major area: the law of war, which 
can only be treated in a very limited manner. Here the most significant 
innovation of Soviet doctrine is in the Bellum Justum, the just war. Those 
wars were just, according to the Thomist-Grotian view, in which the legiti- 
mate objective of violence was the redressing of a wrong, conformably with 
certain prescriptions of authority.” The Soviets have twisted this natural 
law concept all out of shape in its application to wars of national liberation. 
Colonialism, they say, is such an unmitigated evil that any measures, 
forceful or other, are acting in self-defense.” It follows from this that, 
since a national liberation movement is presumed to act in self-defense, no 
measures opposing it, no steps by the Power in control to suppress the in- 
surrection, can be justified in international law. The colonial Power is an 
outlaw nation, entitled to no legal prerogatives; the national liberation 
movement has all corresponding rights. But the scope of the Bellum Jus- 
tum doctrine as developed by the Soviets goes much further. 

By definition, no war resorted to by a Socialist state can ever constitute 
an aggression by it. Per contra, no war engaged in by a capitalist country 


28 E.g., the efforts of the League cf Nations Preparatory Committee for the Codi- 
fication of International Law, the Harvard Research in International Law Draft Con- 
vention on Responsibility of States (1929) and the later Harvard Draft Convention and 
Report on Responsibility of States for Injuries to Aliens, March 1, 1959; as well as the 
Report of the Inter-American Juridical Committee on the Contribution of the American 
Continent to the Principles of International Law that Govern the Responsibility of the 
State, OBA/Ser.i/V12, CIJ-61 (English), 1962. 

24 Compare K. S. Cariston in 54 Northwestern University Law Review 405 at 427 
(1959). 

25 Of. MeDougal and Feliciano, Law and Minimum World Publie Order 131-135 
(1961). 

26 This spurious doctrine has been invoked by spokesmen for some of the newly inde- 
pendent countries of Africa. Cf. 1967 Proceedings, American Society of International 
Law 20-22. 
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can ever be anything else but an imperialistic war of aggression for that 
nation: The Socialist war is always a just war. In the words of Ramundo, 


. peaceful coexistence . . . means only that nuclear wars and un- 
ju t wars, so-called wars of aggression, or wars ita the interests 
of the forces of Western imperialism, are barred. . just wars are 
those which are waged in the Soviet interest.*" 

Concrete application of this dogma was made in 1950-1954 in Korea (as it 
is made today in Viet-Nam) with the Soviet group claiming that an aggres- 
sive, unjust war was waged against the Korean people by the United States 
and its allies, and this in the teeth of covering resolutions by the United 
Nations Security Council. In consequence, even if a capitalist state de- 
fends itself against an attack by a non-capitalist state—be it a direct or 
indirect attack—and which a Socialist state would surely declaim was a 
responke to aggression by the capitalist nation, such self-defense is not 
really self-defense, but aggression.22 The combination of this grotesque 
philosophy with the doctrine of wars of national liberation surely spells 
more trouble for the future. For if it is actively pursued, a succession of 
clashes, with the alternative of ultimate Western capitalist capitulation, 
is inevitable. 

The|same caliber of rationalization likewise permeates Soviet concepts 
of the legality of belligerent action during hostilities. The U.S.S.R. con- 
siders the rules of land warfare to be operative as part of the law of peace- 
ful coexistence, because war is stil! possible between capitalist and Socialist 
states and the rules of war can be conveniéntly invoked to support their 
claim jthat nuclear warfare violates international law. What they are 
after here is insurance that nuclear weapons will not be used against the 
forces of national liberation.”® In a similar way weapons and techniques 
which lare the most effective for the United States in Viet-Nam are branded 
as illegal by Communist spokesmen. Bombing, napalm (which their propa- 
ganda’ has characterized as a crime against peace and mankind), non-toxic 
defoliants and tear gas (none of which violates the customary and con- 
ventional laws of war *°) are ready targets for official and unofficial Soviet 
condemnation. So effective was tais world-wide barrage that for a time it 
actually inhibited the United States from using tear gas where such use 
was in the interest of humane treatment of the civilian population. 

As aggressors we are eo ipso, by Soviet definition, war criminals, And, 
as could have been anticipated, from this base it was a simple next step for 
North| Viet-Nam to assert the right to deny to captured American airmen 
treatment as prisoners of war, consistently with a Socialist-bloc reservation 





27 Op. cit, 128, adding, ‘‘In this area as in others, the Soviets rely upon their own 
characterization of a situation to determine the legalities involveđ.?? 

28 This flexible approach has been deseribed as an ambivalent effort to limit use of 
the right by capitalist states, while expanding it to accommodate the needs of the Soviet 
Union.; ‘‘Nonsocialist’’ use of self-defense is restricted by subordinating it to the law 
of peaceful coexistence under the United Nations Charter. Op. cit. 181. 

29 Ramundo, op. cit. 138-139. 

30 Cf. United States Department of tle Army, The Law of Land Warfare, Basie Field 
Manual 27-10 (1956), pars. 35-38. 
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to Article 85 of the Geneva Convention of 1949. That reservation, though 
rejected by the United States, opened the door to just such an anti-humani- 
tarian contention.** 

To the Soviet international lawyer there is nothing inconsistent between 
peaceful coexistence and wars of national liberation, or between such wars 
and the United Nations Charter, or its principle of non-intervention in 
domestice affairs. This is illustrated by their participation in the Tri- 
Continental Conference in Havana in January of 1966. That Conference, 
which took place shortly after adoption by the 20th U.N. General Assembly 
of a declaration on non-intervention,*? called on the people of all countries 
to give moral and material support to liberation movements and for sub- 
versive action to overturn the governments of several Members of the Or- 
ganization of American States. 

National liberation, of course, is an attractive euphemism, cloaked as 
anti-colonialism, for any Communist uprising against an established non- 
Socialist regime. As such it grossly violates the basic right of every state 
to be free of outside interference. So fundamental is this right that the 
rule of international law here involved may almost be said to constitute a 
jus cogens, overriding other conflicting principles. Yet at the 21st General 
Assembly of the United Nations, Mr. Fedorenko for the Soviet Union 
strongly opposed an amendment to his proposed declaration against inter- 
vention in a state’s domestic affairs, which would have broadened his draft 
to bar armed intervention or the promotion or organization of subversion, 
terrorism or other indirect forms of intervention to change the existing 
system in another state. His real objective was patently to obtain the 
imprimatur of the international community for the distorted principle 
which is designed to facilitate assistance to Communist movements through- 
out the world. 

It would be idle to deny that this particular facet of the Soviet cam- 
paign has had any impact upon the law of nations. It has come perilously 
close to overturning a principle that was regarded as virtually a cornerstone 
of the law in the famous Alabama Arbitration of 187 ofss ) In that arbitra- 
tion, Great Britain was condemned to pay to the United States $15.5 million 
for having violated the fundamental prohibition against the fitting out 
and equipment of armament to a rebellious party in a civil war. It is 
curious that one does not hear more reference to the Alabama Arbitration 


today; for the principle it enshrined is vital to a genuinely peaceful rela- 
tionship among. states. 


There will undoubtedly continue to be, as in the past, a number of areas 
in which the objectives of the Soviet Union and the United States are 
sufficiently parallel and impelling to permit an accommodation of mutually 
acceptable principles. Thus a consensus was possible in such eases as the 


31 Bee the Hearing before the Senate Committee on Foreign Relations (84th Cong., 
ist Sess.) on Exec. D, E, F and G (82nd Cong., Ist Sess.), pẹ22, and Supp. to Exec. D, 
E, F and G. Text of reservation in 47 A.J.LL. Supp. 177 {1958). 

32 U.N. Doe. A/Res/2131 (XX), Dee. 21, 1965; 60 A.J.LL. 662 (1966). 

(23) f. Bishop, International Law, Cases and Materials 864 (1962)4 - 
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Antarctica Treaty, the Nuclear Test Ban Treat ; the Vienna Convention 
on Diplomatic Relations o ; the Geneva Conventions om the Law of 


fhe Nea, the pending Non-Proliferationof Nuclear Weapons agreement, as 
well as the recent bilateral agreement between the U.S.S.R. and the United 
States relative to the protection of Western Atlantic Fisheries.** Despite 
these peripheral accomplishments, the hard center-core problem emai 
And unless and until the Soviet Union is prepared to abjure its messianic 
and compulsive espousal of the doctrine of world revolution, the prospects 
for an evolving set of international norms serving the generalized interests 

of all nation-states of the world must remain as elusive as they have been 
since World War II. Only then may some of the tensions of the current 
collision course yield in the quest for a durable, peaceful community. 


ALWYN V. FREEMAN 
34 Agreement of Nov. 25, 1967, 7 Int. Legal Materials 144 (1968). 


NOTES AND COMMENTS 


REPORT OF THE ELEVENTH ANNUAL MEETING OF THE ADVISORY COMMITTEE 
ON “FOREIGN RELATIONS OF THE UNITED STATES”} 


The Advisory Committee on Foreign Relations of the United States met 
in Washington, November 3, 1967. 

The Advisory Committee consists of representatives of the following 
scholarly professional organizations: The American Historical Association, 
the American Political Science Association, and the American Society of 
International Law. These organizations draw their membership from the 
entire American academic community in their respective fields and certainly 
represent the principal scholarly consumers of the series Foreign Relations 
of the United States. 

Members of the Committee and the organizations from which they are 
chosen. are as follows: 


Hardy Cross Dillard *** Dean of the School of Law 
- University of Virginia 
W. Stull Holt * Professor of History 
University of Washington 
Stanley D. Metzger *** Professor of Law 
The Georgetown University Law School 


Philip E. Mosely * Director, European Institute 
Columbia University 
Elmer Plischke ** Professor of Government and Politics 


University of Maryland 
J. E. Wallace Sterling * President of Stanford University 
Robert B. Stewart ** Professor of International Law and 
(Chairman) Diplomacy 
l The Fletcher School of Law and Diplomacy 
Tufts University 


All members of the Committee were present for the meeting except Pro- 
fessor Mosely, unavoidably absent. Professor Mosely joins in this report 
and recommendations. 

The Advisory Committee held discussions with the Director of the His- 
torical Office, Dr. William M. Franklin; the Deputy Director, Dr. Richard- 
son Dougall; the Chief of the ‘‘Foreign Relations’’ Division, Dr. 8. Everett 
Gleason; and other members of the Historical Office’s professional staff: 
Edwin S. Costrell, Arthur G. Kogan, Fredrick Aandahl, Rogers P. 


+ For previous reports of the Committee, see 52 A.J.IL. 510 (1958), 54 ibid. 402 
(1960), 55 ibid. 969 (1961), 56 ibid. 518 (1962), 57 ibid. 614 (1963), 58 ibid. 738 
(1964), and 59 ibid. 914 (1965). There were no formal reports of the Committee on its 
1965 and 1966 meetings. 

* American Historical Association. 

** American Political Science Association. 

*** American Society of International Law. 
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Churchill, Ralph R. Goodwin, Howard M: Smyth, Velma H. Cassidy, 
Herbert A. Fine, Marvin W. Kranz, Neal 'H. Petersen, John G. Reid, 
Charles S. Sampson, William Slany, and David H. Stauffer. 

The Committee heard a report from representatives of the Publishing 
and Reproduction Services Division: Jerome H. Perlmutter, Chief, and 
Peter A. Smith. 

The Committee met also with Deputy Aumai Secretary for Public 
Affairs: Richard I. Phillips, and had ‘a luncheon discussion with Under 
Secretary Nicholas deB. Katzenbach, Assistant Secretary for Public Affairs 
Dixon Donnelley, and Mr. Phillips. 


f 


| SUMMARY AND RECOMMENDATIONS 


The principal topics of the Advisory Committee’s discussions related 
to the status of the Foreign Relations series and publication plans and 
schedules, problems of technical editing, the system of clearances, the 
problem of non-official access to unpublished records, and the need for staff 
recruitment in order to meet assigned tasks and goals. 

Briefly stated, the Advisory Committee’s principal conclusions and recom- 
mendations are these: That Foreign Relations has obviously been given 
a low priority for many years; that the State Department should now give 
new recognition to the relevance of the diplomatic record to current policy 
problems and to the state of opinion at home and abroad; that special efforts 
are now required to bring this record up to the 20-year goal set in principle 
by the Seeretary of State. 

The! vastly increased task of the Historical Office is readily apparent. 
It arises from the revolution in sheer ‘‘volume’’ of world diplomacy, the 
new involvement of the United States in diplomatic and military relations 
around the globe, the ‘‘population explosion”’ in the family of nations with 
which the United States must maintain diplomatic relations (now some 
115 nations), the growing number of world and regional conferences. All 
these, accompanied by a new pace and intensity of diplomatie activity, have 
brought a staggering proliferation of diplomatic records. The increase 
in the: number of annual Foreign Relations volumes from 2 in the 1920’s 
or 8 or 4 in the 1980’s to 12 for 1945 is an indication, but by no means 
a measure, of the increased burden for the Historical Office. 

Nor is the task substantially lessened by present efforts to compress the 
record into 6 or 7 volumes a year, beginning with 1947. The job of 
examining this vast flood of documentation remains and the problem of 
selection grows only more difficult. It requires the skill of the trained 
and experienced professional. 

In the face of this growing burden the professional and supporting 
staff of the Historical Office’s ‘‘Foreign Relations’’ Division has not been 
increased. On the contrary, it has actually been reduced—from 16 his- 
torians in 1947 to 13 historians in 1967! 

The Advisory Committee recommends a new assessment of the importance 
of the Foreign Relations series in the whole American foreign policy process 


and a higher priority and urgency to this program. 
! 


| 


| 
| 
| 
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For more than a hundred years this series has provided an unbroken and 
uncolored record of American foreign policy. Today, perhaps more than. 
ever, it provides the documented foundation for shaping historical scholar- 
ship and informed opinion. f 


The Status of the Foreign Relations Series and 
the Widening ‘20-year Gap” 


The Advisory Conimittee’s principal concern is the status of Foreign 
Relations publication schedule and the continued widening of the 20-year 
gap. 

For many years after its inception, the Foreign Relations series was 
kept almost current. Only a few years elapsed, sometimes only a year 
or two, between the events recorded and the date of publication of the 
documents. The time lag gradually increased and from the end of World 
War I a 15-year lag became standard, except for the records of the Paris 
Peace Conference. Thus, from about 1920 to 1960 the Historical Office’s 
operating principle, approved by the Secretary of State, was to maintain 
the annual Foreign Relations volumes at not more than 15 years from 
currency. 

With the growing number of important international conferences, and 
other international negotiations beginning with the World War II vears, 
and with the corresponding flood of documents, the Historical Office was 
unable to maintain this schedule; and by 1960 the lag was, in fact, not 
15 years but 20 years. In 1962 the Secretary of State officially set the 
time lapse at 20 years (other than occasional special cases where exceptions 
have to be made). This was regarded as adequate for purposes of national 
security. 

The goal of the 20-year gap has proved no more feasible to maintain 
than the 15-year gap and the series is now slipping further and further 
behind even the 20-year line. In fact, the volumes for 1945 began to be 
published only in 1967, and the gap is now close to 25 years, and may 
well widen still further. 

The Committee feels strongly that this is not in the national interest, 
and that the necessary steps must be taken to stem and reverse the present 
trend. In regard to this widening gap one current writer has complained: 
‘When queried about the reason for the interval of secrecy, officials may 
deplore the lack of funds or staff. But it can be taken for granted that 

. it is policy not penury, that stretches the gap.” 

The Advisory Committee believes that exactly the contrary is the case. 

The Historical Office has already initiated several measures to deal with 
the situation within the options available to it: detailed advance planning, 
various editorial devices and more rigorous selection of documents. With 
these measures it is trying: (1) to reduce the number of annual volumes 
to 6 or 7 (as compared with 12 for 1945), (2) to keep each volume under 
1,000 pages, and (3) to ‘‘compile a year in a year.” Progress has been 
made on the first two items but the third and most critical item is unlikely 
of achievement in the present circumstances. With continuing staff short- 
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ages, the ‘Foreign Relations” Division does not have the necessary staff 
of historians to review and edit the enormous mass of documentation which 
now makes up the record of our world-wide diplomacy. 

Thej State Department has made great progress in some sectors of its 
publication program—e.g., in its most useful annual volumes, American 
Foreign Policy—Current Documents. The Department also now issues a 
great number and variety of leaflets and pamphlets on current issues for 
more popular consumption, as part of its program of public education and 
public} understanding of foreign policy. All these sectors are important. 
The question, in part, is effectiveness of means. If choices must be made 
within. the present publications budget, the Committee urges a review of 
priorities and a recognition of the importance of the Foreign Relations 
series, 

Although the Committee has in the past recommended an increase of 
five or six historians, the present members of the Committee believe that two 
additional appointments for the present would help stem the tide by making 
it possible to compile a year in a year and thus, at least, prevent any 
further widening of the 23- to 25-year gap. Until it is possible to compile 
a year in a year, still further falling behind is inevitable. 

The Advisory Committee wishes to emphasize that it fully recognizes 
the need to safeguard national security and to avoid unnecessary embarrass- 
ment |to current relations. For this purpose the Committee accepts the 
20-year lag as the general rule. A longer time lag, save in very exceptional 
cases,| seems neither required by national security nor is it in the national 
interest. 

Indeed the Committee believes that in many instances the national interest 
would be well served by publishing the record long before the 20-year lapse. 
Here'the Advisory Committee would emphasize especially the relevance of 
the historical record to current policy problems. In some cases American 
foreign policy would not be embarrassed—it would be positively assisted— 
by publication of the record. Having regard to the problem of both 
domestic and world opinion, and particularly as it may be affected by the 
current ‘‘outbursts of revisionism’’ by certain historians on the origins and 
nature of the cold war, the Advisory Committee believes that full public 
documentation on the years 1945-1947, and even later, would serve highly 
practical national purposes. The ready availability of the full record on 
the origins and early years of the cold war would help provide a sound 
factual basis for judgment and decision by our policy-makers, by Congress, 
by scholars and writers and by publie opinion at home and abroad. 

The value of such a candid presentation of American foreign policy seems 
to the Advisory Committee to demand special efforts to bring the Foreign 
Relations series up, at least, to the 20-year goal. 





| Clearance for Publication 


One of the continuing problems in meeting publication schedules is that 
of ‘‘clearances’’ within the State Department to avoid premature publica- 
tion; of any item that might embarrass present relations. The difficulty 
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arises largely because this task must be performed by already harried 
officials of the operating policy Bureaus. When these officials must daily 
face a barrage of urgent action cables and other pressing problems, they 
naturally find it difficult to give attention to the matter of publishing the 
records of 20 years ago. As a result galley proofs of Foreign Relations 
volumes usually slumber many moxths in the desk drawers or files of the 
policy official. Often the task is assigned to the most junior officials. 

As a result of this situation some members of the Committee in recent 
years have proposed that full responibility for clearance be assigned to the 
Historical Office. The Advisory Committee cannot agree with this sugges- 
tion. The Committee believes that the ultimate responsibility for clear- 
ances must lie with the operating policy Bureaus. They alone know what 
current problems or foreign leaders might be affected by publication of 
items even 20 or 25 years old. The Committee believes that the final 
clearance task is one for the experienced official in the policy Bureau and 
that it often might be assigned to & senior grade officer temporarily in the 
Department from the field and awaiting travel or assignment. The Com- 
mittee believes also that three months is ample time for the clearance 
process and that, in the absence of adverse comment within that time, the 
Historical Office should be required to assume that no objection exists from 
the policy viewpoint and should, accordingly, proceed to publication. 


Problems of Technical Editing 


The Committee reviewed with officers of both the Historical Office and the 
Division of Publishing and Reproduction Services (PBR), the problem of 
technical editing of the Foreign Relations volumes. This has been a con- 
tinuing problem and is one element of delay in meeting publication 
schedules. 

To ease the pressure of PBR’s szaff and to expedite the program, PBR 
has initiated a new practice of contracting out to a private publishing firm 
the technical editing and the indexing of some volumes. PBR has ex- 
pressed hope that the private contracting firm can develop within its staff 
a special competence in handling the Foreign Relations work and that it 
can keep the process moving on schedule, while maintaining the necessary 
level of quality. ` 

PBR reports ‘‘a considerable financial saving,’’ as much as 40%, to the 
State Department in contracting out—e.g., $6.75 per hour for PBR service, 
as compared with about $4.00 per hour for work by the contracting firm. 

On the other hand, doubts have been expressed in regard to both the 
cost and the quality of work done by an outside contracting firm. In regard 
to cost, is the difference real or only apparent? Is it merely a matter of 
accounting procedures which assign a cost of $6.75 an hour for PBR 
services? Also involved is the question of hidden costs as well as quality. 
Officials of the Historical Office are doubtful on both points: They believe 
that it is not yet established that the private contracting firm can match 
the quality of work by PBR. Further, they report that senior historians 
must spend additional time reviewing and correcting work done outside. 
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The latter practice, if extensively used, obviously constitutes not only a 
hidden cost but a false economy of both money and professional talent. 

The Advisory Committee does not regard itself as competent to reach 
a conclusion or make a recommendation on some of the questions involved, 
but it does urge a study of the problem. 

Are the higher PBR costs due to a personnel freeze and the fact that 
no new personnel have been recruited for some years, so that its staff is 
composed of persons of long experience in the higher pay brackets? If so, 
what conclusions should be drawn in regard to (a) the problem of costs and 
cost allocation, (b) the problem of quality of product, (c) the matter of 
current budget economy in relation to current staffing policies and future 
staff planning? In brief, even if it should be demonstrated that a private 
publishing firm can produce acceptable work (if not work of present high 
quality of PBR), are there offsetting costs or other considerations? 

To assist in arriving at answers to some of the technical questions 
involved, the Committee suggests that it might be helpful to add to the 
Committee or otherwise enlist the services of a highly qualified person 
in a relevant field of publications, e.g., the director of some leading 
university press, 


Access to State Department Records by Qualified Scholars 


The lot of the Historical Office is not an easy one in its efforts to meet 
the requests of American scholars and others for access to the State Depart- 
ment’s unpublished files. One distinguished scholar of recent foreign 
policy writes about ‘‘The Shackled Historian’’ and complains that ‘‘all 
governments make it hard for historians... .’’ He continues: ‘‘let the 
historian try to get from the authorities all the extant records, unedited, 
of what was said and done during the past two decades from 1945-1965! 
He will find out that he cannot. If he persists, eventually doors may be 
closed to him. . . . Cannot they [Western democracies] be more permissive 
in disclosing the recent past ... ? Must the period of internment be 50 
years—or even 22 years, as it now is in the United States? Need it be 
longer than, say, ten years... ?”’ 

The Advisory Committee has a little sympathy, but not much, for the 
complaining author. A case can, of course, be made for, and indeed the 
Advisory Committee strongly urges, a policy of accelerating and advancing 
the publication dates of the Foreign Relations volumes. But the question 
of access to unpublished files, and especially privileged access, is a different 
matter. The fact is that the Historical Office is itself composed of highly 
qualified scholars. Both officially and personally they ardently favor the 
most liberal publications policy possible, and similarly the most liberal 
access by scholars, consistent with national interest. The Advisory Com- 
mittee warmly endorses this philosophy. 

The official policy regarding non-official use of records for research 
purposes are set forth as follows: 


It is the policy of the Department of State to make its records avail- 
able for private research as liberally as possible, consistent with the 
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interests of national defense, the maintenance of friendly relations with 
other nations, the efficient operation of the Department and the 
Foreign Service, and the administrative feasibility of servicing requests 
for access to the records. (Communications and Records, Foreign 
Affairs Manual 7/11/66) 


Within the limits of this policy and of staff time available, qualified 
scholars meet the most friendly and most helpful reception from the 
Historical Office. 

For purposes of non-official access, State Department records are 
divided into three periods: 


(1) The open period: The records are open to qualified scholars 
up to 30 years from the current year, i.e., at present, up to 1938. This 
date moves up automatically in January of each year. These records 
are in the National Archives and may be consulted under regulations 
issued by the National Archives. No major Power is more liberal. 


(2) The closed period: The files are in general closed in advance 
of the publication of the Foreign Relations volumes, i.e., at present, 
since 1944. The closed period is advanced automatically as the annual 
Foreign Relations volumes are released. 

(3) The restricted period: The records are available for restricted 
use for the period between the open period and the closed period, i.e., 
currently 1938 through 1944. 


The State Department rules governing the restricted period are stated, 
as follows: f 


Use of the records in the restricted period shall be confined to qualified 
researchers demonstrating a scholarly or professional need for the in- 
formation contained. in such records. Classified and sensitive records 
of the restricted period will be made available only to United States 
citizens. 


To gain access to records for the restricted period a qualified scholar 
need only pass a security name check. Later he must submit his notes to 
the Historical Office, which undertakes to eliminate ‘‘invidious references”? 
or any item the publication of which would interfere with current policy or 
negotiations. 

The State Department’s policy has been to apply these rules impartially 
and to grant access on terms of equality to all qualified scholars. On 
occasion the State Department has ‘‘stretched’’ the term scholar or scholarly 
purpose. On a few occasions it has granted special access, even to the 
closed period, to particular scholars. The Advisory Committee believes 
the State Department can and should resist temptations or pressures to 
grant special treatment or favored access. 

The Committee strongly supports the State Department’s policy of access 
on equal terms to all properly qualified scholars. 


Ropert B. Stewart, Chairman 
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| 
| INTERNATIONAL LEGAL STATUS OF GUANTANAMO BAY 

The legal status of Guantanamo Bay, both in international law and in 
municipal law, is peculiar and unique. The remarkable legal relationships 
pertaining to the United States Naval Station of Guantanamo evolve from 
unusual legal circumstances and governmental relationships attendant 
upon the birth of the Republie of Cuba. 

| 
1, The War With Spain and Conquest of Cuba by the United States 


By joint resolution on April 20, 1898, the Congress of the United States 
made the “demand, that the Government of Spain at once relinquish its 
authority and government in the island of Cuba and withdraw its land and 
naval forces from Cuba and Cuban waters.” 1 

The resolution further ‘‘directed and empowered’’ the President of the 
United | States 


i. to use the entire land and naval forces of the United States, and 
to ‘call into the actual service of the United States the militia of the 
several States, to such extent as may be necessary to carry these resolu- 
tions into effect. 


Significantly, the resolution provided: 


That the United States hereby disclaims any disposition or intention 
to exercise sovereignty, jurisdiction, or control over said island except 
for the pacification thereof, and asseris its determination, when that is 
accomplished, to leave the government and control of the island to its 
people. 


On April 25, 1898, the Congress of the United States passed ‘‘An act 
declaring that war exists between the United States of America and the 
Kingdom of Spain.’’* About three and a half months later, on August 12, 
1898, there was signed a ‘‘Protocol of Agreement Embodying the Terms of 
a Basis for the Establishment of Peace between the United States and 
Spain.’’* On December 10, 1898, there was concluded at Paris a treaty 
of peace.” This treaty relinquished the Spanish sovereignty over Cuba, 
leaving the island ‘‘to be occupied by the United States.’’ ° 


130 Stat. 738. 2 Ibid, 

330 Stat. 364. 

#2 Malloy, Treaties, Conventions, International Acts, Protocols and Agreements 
Between the United States of America and Other Powers 1688 (Washington, D. C.: 
US. Govt. Printing Office, 1910). 5 Ibid, 1690. 

6 The anomalous legal status of Cuba was described in 1900 by Carman F. Randolph: 

‘* From the Cuban standpoint the island is in a singular position. Severed from 
Spain; not joined to the United States; not the territory of a Cuban state; Cuba is in 
some sense merely a region administered by a foreign master. 

**Yetialthough the island is not the seat of a state it possesses a marked characteristic 
of an organized society—a body of law: Spanish in origin, yet retaining its vitality 
after the withdrawal of Spain; alterable by the government we have established, yet 
never becoming United States law, this body is the law of the place, and the fact of its 
existence makes Cuba to some extent a political entity. To this law of the place, both 
civil and criminal, all persons in Cuba are subject, including all foreigners excepting 
our citizens whose connection with the army may subject them to the military laws of 
the United States. . : 


| 
| 
| 
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2. Birth of the Cuban State and the Organic Relations with the United 
States : 


On July 25, 1900, the Military Governor called a Constitutional Con- 
vention : 


.. . to frame and adopt a constitution for the people of Cuba, and, 
as a part thereof, to provide for and agree with the Government of the 
United States upon the relations to exist between that Government and 
the Government of Cuba, and to provide for the election by the people 
of officers under such constitution and the transfer of government to 
the officers so elected.’ 


The Convention thus had its powers defined by ‘‘the terms of’’ the order 
of the Military Governor of the United States, and it was explicitly pro- 
vided that the relations to exist between the United States and Cuba be 
formulated by law and agreed to between Cuba and the United States. 

It is in connection with the relations which were to exist between the two 
countries that the status of the Guantanamo Naval Base is involved. As 
charged by the Military Governor, the delegates to the Constitutional Con- 
vention were not expressly bound to formulate provisions granting to the 
United States lands for coaling and naval stations. However, when the 
Convention was drawing to an end, the War Department on February 9, 
1901, sent instructions to the Military Governor, which provided in part 
as follows: 


The people of Cuba should desire to have incorporated in her 
fundamental law provisions in substance as follows: .. . 

5. That to facilitate the United States in the performance of such 
duties as may devolve upon her under the foregoing provisions and 
for her own defense the United States may acquire and hold the title 
to land for naval stations and maintain the same at certain specified 
points.’ 


The fifth item in the above instructions was subsequently, on March 2, 
1901, included in the Army appropriation bill as part of the commonly 
known ‘‘Platt Amendment,’’ and read as follows: 


VII. That to enable the United States to maintain the independence 
of Cuba, and to protect the people thereof, as well as for its own 
defense, the Government of Cuba will sell or lease to the United States 
lands necessary for coaling or naval stations at certain specified points, 
to be agreed upon with the President of the United States. 

VIII. That by way of further assurance the Government of Cuba 
will embody the foregoing provisions in a permanent treaty with the 
United States.® 


‘t The Cubans are not, of course, citizens of the United States, nor are they technically 
our subjecis, though if they can be said to owe allegiance to any political head it is to 
the government we have set over them.’’ Carman F. Randolph, ‘‘Some Observations 
on the Status of Cuba,’’ 9 Yale Law Journal 353, at 358-359 (1900). 

T The Establishment of Free Government in Cuba, Compiled in the Bureau of Insular 
Affairs from the records of the War Department, April 27, 1904. Presented by 
Mr. Platt, S. Doe. No. 312, 58th Cong., 2d Sess., p. 7 (Washington, D. C.: Govt. Printing 
Office, 1904). 8 Ibid, 11. 

930 Stat. 895, at 898. See also 4 AJ.LL. Supp. 178 (1910). 
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The provisions of the Platt Amendment were adopted by the Convention 
in the form of an appendix to ‘the Constitution, and the above-quoted 
Article| VII was included therein. The committee of the delegates ap- 
pointed to report on the relations which, in the judgment of the Conven- 
tion, should exist between Cuba and the United States, stated in their 
report, however, the following: 





The undersigned commission, taking the American Executive’s de- 
pal ting point that it is important that the independence of Cuba be 
absolutely guaranteed, considers that some of these stipulations are 
not acceptable, exactly because they impair the independence and 
sovereignty of Cuba. Our duty consists in making Cuba independent 
of every other nation, the great and noble American nation included, 
and, if we bind ourselves to ask the Governments of the United States 
for their consent to our international dealings, if we admit that they 
shall reserve and retain the right to intervene in our country to main- 
tain or precipitate conditions and fulfill duties pertaining solely to 
Cuban governments, and, lastly, if we grant them the right to aequire 
and preserve titles to lands for naval stations and maintain these in 
determined places along our coast, it is clear that we could seem 
independent of the rest of the world although we were not in reality, 
but never would we be independent with reference to the United 
States, 


The ‘committee of the Convention resisted the Platt Amendment and 
expressed their opinion that the Convention should adopt the following 
stipulation : 

| 

The Government of the Republic of Cuba will make no treaty or 
convention with any foreign power or powers which compromises or 
limits the independence of Cuba or in any other manner permits or 
authorizes any foreign power or powers to obtain, by means of coloni- 
zation or for military or naval purposes, or in any other manner, 
settlement in, authority, or rights over any portion of Cuba.™ 


It seems to be clear, accordingly, that the committee of the Convention re- 
garded a sale or lease to the United States of lands for coaling or naval 
stations as violative of the sovereignty and independence of the Republic 
of Cuba. Seeretary of War Elihu Root’s softening construction of Article 
Iii of ‘the Platt Amendment, as ‘‘not synonymous with intermeddling or 
interference with the affairs of the Cuban Government” and his firm in- 
struction to the Military Governor that ‘‘The true course for the convention 
to follow is to enact the provisions of the Platt amendment just as they 
are’’ seem to be factors which led to the adoption of the Platt Amendment 
by the ICubans.?? 

Following the adoption of the Platt Amendment by the Convention on 
June 12, 1901, electoral laws were adopted, elections were held, and control 


10 Papers Relating to the Foreign Relations of the United States, with the Annual 
Messago of the President, transmitted to Congress Dec. 2, 1902, p. 362 (Washington, 
D. C.: Govt. Printing Office, 1903). 11 Ibid. 364. 

12 The Establishment of Free Government in Cuba, op. cit. 12; 1 Hyde, International 
Law Chiefly as Interpreted and Applied by the United States 59-60 (Boston: Little 
Brown & Co., 2nd rev. ed., 1951). 
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of the island was transferred by the United States to the Cubans. On noon 
of May 20, 1902, the Republic of Cuba was inaugurated under the Constitu- 
tion promulgated by the United States Military Governor. 


3. Feb. 16/23, 1903 Agreement for Lease 


By Agreement of February 16/23, 1908, the Presidents of the United 
States and the Republic of Cuba agreed to the lease of lands in Cuba for 
coaling and naval stations, subject to terms to be agreed upon by the two 
governments. The Agreement reads in part as follows: 


The United States of America and the Republic of Cuba, being 
desirous to execute fully the provisions of Article VII of the Act of 
Congress approved Mareh second, 1901, and of Article VII of the 
Appendix to the Constitution of the Republic of Cuba promulgated 
on the 20th of May, 1902, ... have reached an agreement to that 
end, as follows: 


Article I. 


The Republic of Cuba hereby leases to the United States, for the 
time required for the purposes of coaling and naval stations, the fol- 
lowing described areas of land and water situated in the island of 
Cuba. 

ist. In Guantanamo (see Hydrographie Chart 1857) 


Article IT, 


The grant of the foregoing Article shall include the right to use 
and occupy the waters adjacent to said areas of land and water, and 
to improve and deepen the entrances thereto and the necessary an- 
chorages therein, and generally to do any and all things necessary 
to fit the premises for use as coaling or naval stations only, and for 
no other purpose. 

Vessels engaged in the Cuban trade shall have free passage through 
the waters included within this grant. 


Article III. 


While on the one hand the United States recognizes the continuance 
of the ultimate sovereignty of the Republic of Cuba over the above 
described areas of land and water, on the other hand the Republie 
of Cuba consents that during the period of the occupation by the 
United States of said areas under the terms of this agreement the 
United States shall exercise complete jurisdiction and control over 
and within said areas with the right to acquire (under conditions to 
be hereafter agreed upon by the two Governments) for the public 
purposes of the United States any land or other property therein 
by purchase or by exercise cf eminent domain with full compensation 
to the owners thereof.** 


Cuban President T. Estrada Palma made the following comments on 
this Agreement in his message of April 6, 1903, to the Cuban Congress: 


The agreement which under article 7 of the constitutional appendix 
was made with the President of the United States, fixing the places 


18 The Establishment of Free Government in Cuba, op. cit. 17. 
141 Malloy, op. cit. 358-359. 
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we are to lease for naval and coaling stations, has already been sub- 
mitted to the Senate for its approval. I do not hesitate to call the 
attention of the Congress to the difference between what has been 
agreed upon and the purpose of the Washington Government to 
obtain two more places—Hipe and Cienfuegos—in addition to Guan- 
tanamo and Bahia Honda for the establishment of such stations. 

The constant energy of that Government to secure the first two 
stations can only be compared with the efforts made by the Cuban 
Government not to cede more than the two stations previously men- 
tioned. As it is not possible to elude the obligation assumed in con- 
sequence of the seventh article of the Platt amendment, accepted by 
us, the executive believes that the agreement made, by which there 
is fixed for naval or coaling stations a part of the bay of Guantanamo 
and likewise a part of Bahia Honda, is the most favorable that could 
have been made. Therefore, the executive did not hesitate to recom- 
mend its prompt approval, so that it could proceed immediately to 
make the additional agreement establishing the consideration of the 
lease and all other conditions and particulars which should regulate 
the possession of the areas of land and water designated in Guantan- 
amo and Bahia Honda.*® 


Thus, the agreement for the lease, by its own terms as well as by admis- 
sion of the Cuban executive, was anchored in the legal relationships evi- 
denced by the Platt Amendment incorporated in the Cuban fundamental 


law. | 
Í 


4. July 2, 1903 Lease 
| 


On July 2, 1903, the Presidents of the Republic of Cuba and of the 
United States concluded the ‘‘Lease to the United States by Cuba of 
Land ‘and Water for Naval or Coaling Stations in Guantanamo and 
Bahia! Honda,’’ contemplated by the February 16/23 Agreement for 
lease This instrument provided as follows: 


| 

| Article I. 

| The United States of America agrees and covenants to pay to the 
Republic of Cuba the annual sum of two thousand dollars, in gold 
coin of the United States, as long as the former shall occupy and use 
said areas of land by virtue of said Agreement. 

| All private lands and other real property within said areas shall 
be acquired forthwith by the Republic of Cuba. 

| The United States of America agrees to furnish to the Republic of 
Guba the sums necessary for the purchase of said private lands and 
properties and such sums shall be accepted by the Republic of Cuba 
as advance payment on account of rental due by virtue of said Agree- 
ment. 


Article IT. 


i The said areas shall be surveyed and their boundaries distinctly 
marked by permanent fences or inclosures. 
| The expenses of construction and maintenance of such fences or in- 


closures shall be borne by the United States. 


15 Papers Relating to the Foreign Relations of the United States, with the Annual 
" Message of the President transmitted to Congress Dec. 7, 1903, p. 357 (Washington, 
D. C.: Govt. Printing Office, 1904). 161 Malloy, op. cit. 360-362. 
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Article ITI. 


The United States of America agrees that no person, partnership, 
or corporation shall be permitted to establish or maintain a commer- 
cial, industrial or other enterprise within said area. 


Article IV. 

Fugitives from justice charged with crimes or misdemeanors amen- 
able to Cuban law, taking refuge within said areas, shall be delivered 
up by the United States authorities on demand by duly authorized 
Cuban authorities. 

On the other hand the Republic of Cuba agrees that fugitives 
from justice charged with crimes or misdemeanors amenable to United 
States law, committed within said areas, taking refuge in Cuban 
territory, shall on demand, be delivered up to duly authorized United 
States authorities. 


Article V. 


Materials of all kinds, merchandise, stores and munitions of war 
imported into said areas for exclusive use and consumption therein, 
shall not be subject to payment of customs duties nor any other fees 
or charges and the vessels which may carry same shall not be subject 
to payment of port, tonnage, anchorage or other fees, except in case 
said vessels shall be discharged without the limits of said areas; and 
said vessels shall not be discharged without the limits of said areas 
otherwise than through a regular port of entry of the Republie of 
Cuba when both cargo and vessel shall be subject to all Cuban Cus- 
he laws and regulations and payment of corresponding duties and 

ees. 

It is further agreed that such materials, merchandise, stores and 
munitions of war shall not be transported from said areas into Cuban 
territory. 


Article VI. 

Except as provided in the preceding Article vessels entering into 
or departing from the Bays of Guantanamo and Bahia Honda within 
the limits of Cuban territory shall be subject exclusively to Cuban 
laws and authorities and orders emanating from the latter in all that 
respects port policy, Customs or Health, and authorities of the United 
States shall place no obstacle in the way of entrance and departure 
of said vessels except in case of a state of war. 


Article VII. 


This lease shall be ratified and the ratification shall be exchanged 
in the City of Washington within seven months from this date.” 


23 


It is clear that ‘‘jurisdiction’’ and ‘‘control’’ over the leased areas 
are in the United States by Article III of the February 16/23, 1903 
Agreement; also that Article ITI provides for ‘‘ultimate sovereignty’’ in 
the Republic of Cuba, and, further, by Article II, the United States has the 
right to ‘‘occupy” the area. Article III, it may be said, is an express 
recognition by the parties that Cuban sovereignty over the leased areas 
rests suspended. 

17 Ibid. 360-362. The United States relinquished Bahia Honda in exchange for en- 


larged boundaries for Guantanamo. 1911 U. S. Foreign Relations 110-126; 1912 ibid. 
293-297. 
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By reason of the enactment of the Platt Amendment of March 2, 1901, 
which included the provision of Article VIII, ‘‘That by way of further 
assurance the government of Cuba will embody si foregoing provisions 
in a permanent treaty with the United States,” a ‘‘permanent treaty’’ 
to this effect was concluded May 22, 1903, and this treaty embodied the 


previously quoted Article VII! 


5. 1934 Treaty of Relations With Cuba 


On May 29, 1934, in keeping with the ‘‘Good Neighbor” policy of the 
United States, the Platt amendments embodied in the ‘‘permanent treaty” 
of May 22, 1903, were abrogated. The parties to the 1934 Treaty of Re- 


lations with Cuba, however, did not remove the Guantanamo Naval Station 
from the operation of the pre-existing legal status. The 1934 Treaty 
providen: 


| Article II. 

Au the acis effected in Cuba by the United States of America 
during its military occupation of the island, up to May 20, 1902, the 
date on which the Republic of Cuba was established, have been ratified 
and held as valid; and all the rights legally acquired by viru of 
those acts shall be maintained and protected. 


| Article III. 

Until the two contracting parties agree to the modification or 
abrogation of the stipulations of the agreement in regard to the lease 
to the United States of America of lands in Cuba for coaling and 
naval stations signed by the President of the Republie of Cuba on 
February 16, 1903, and by the President of the United States of 
America on the 23d day of the same month and year, the stipulations 
of that agreement with regard to the naval station of Guantánamo 
shall continue in effect. The supplementary agreement in regard to 
naval or coaling stations signed between the two Governments on July 
2, 1903, also shall continue in effect in the same form and on the same 
conditions with respect to the naval station at Guantánamo. So long 
as|the United States of America shall not abandon the said naval 
station at Guantanamo or the two Governments shall not agree to a 
modification of its present limits, the station shall continue to have - 
the territorial area that it now has, with the limits that it has on the 
date of the signature of the present Treaty.?® 


It may be noted that, unlike the Agreement and lease instrument 
terminology of the ‘‘areas’’ of the coaling and naval stations, the 1934 
Treaty speaks of ‘‘territorial area’’ in Article III and ‘‘territory’’ in the 
following Article IV: 


If at any time in the future a situation should arise that appears 
toipoint to an outbreak of contagious disease in the territory of either 
of|the contracting parties, either of the two Governments shall, for its 


181 Malloy, op. cit. 362-364, at 364; 4 A.J.I.L. Supp. 177 (1910). 

19 Treaties, Conventions, International Acts, Protocols, and Agreements Between the 
United States of America and Other Powers, 1923-1937, pp. 4054-4055; 28 A.J.I.L. 
Supp. 97 (1934). 
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own protection, and without its act being considered unfriendly, 
exercise freely and at its diseretion the right to suspend communica- 
tions between those of its ports that it may designate and all or part 
` of the territory of the other party, and for the pe that it may 
consider to be advisable.?° 


There i is little documentation in the United States Department of State 
files with regard to the Treaty of 1934. Mr. Sumner Welles, who was 
Assistant Secretary of State in 1984, wrote on March 1, 1948, to Mr. 
Robert A. Lovett, Under Secretary of State, the following: 


It is, however, hardly a matter of surprise to me that the Depart- 
mental files should contain little documentation with regard to the 
Treaty of 1934. When the President sent me to Cuba as Ambassador 
in the spring of 1933, it was agreed between us that one of the major 
objectives of my mission should be to prepare the way for the negotia- 

` tion of a new treaty between Cuba and the United States by which the 
Platt Amendment might be abrogated. During the months I was in 
Cuba I discussed this objective with certain Cuban leaders, among 
them Dr. Cosme de la Torriente, who later became Secretary of State 
in the Mendieta Government and under whose direction the negotia- 

. tions on the part of the Cuban Government for the Treaty of 1934 
were carried on. There was no difference of opinion between the 
Cuban Government and ourselves at that time as to what the Treaty 
should contain, and there was actually very little disagreement as to 
the provisions to be included therein. I have a very clear recollection 
that Dr. Marquez Sterling, then Cuban Ambassador in Washington, 
and I sat down together in my office in the Department of State and 
agreed upon a text which later, with slight amendment, became the 
definitive text. I recollect further that the President approved with- 
ae change the text agreed upon by the Cuban Ambassador and my- 
self? 


It is emphasized here that Article III of the 1934 Treaty provided that 
the 1903 agreements ‘‘shall continue in effect’’ and ‘‘shall continue in 
effect in the same form and on the same conditions with respect to the 
naval station at Guanténamo.’’ The clearest expressions are used by the 
parties that the 1903 agreements ‘‘shall continue in effect’’ until ‘‘the 
two contracting parties agree to the modification or abrogation of the 
stipulations of the agreement.’’ ‘‘The stipulations of the agreement,’’ it 
will be recalled, expressly include the reference to Article VII of the 
Platt Amendment.” 


20 Ibid. 
211934 U. S. Foreign Relations (Vol. 5) 185 (Washington, D. C.: U. 8. Govt. Printing 

Office, 1952). 

22 Charles Cheney Hyde, commenting on the 1934 Treaty of Relations with Cuba, 
states: ‘‘If ‘territorial propinquity creates special relations between countries’ which 
profess to be independent of each other, it may be suggested that the geographical 
relationship between the United States and Cuba has served to establish an interest of 
the former in the affairs of the latter that must persist despite the abrogation of the 
treaty that embodied the provisions of the Platt Amendment.’’ Op. cit, 63. 
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6. The Levels of International Law and Municipal Law 


In the light of the above discussion, the Guantanamo lease may be 
viewed from the standpoints of the municipal and international legal 
systems.” The municipal legal system of Guantanamo, it appears, is 
subject: to the jurisdiction of the United States. Thos, where Congress 
chooses! to regard Guantanamo Naval Station as a ‘‘possession’”’ for par- 
ticular statutory purposes, the municipal legal relationships provided by 
such statute obtain.2* In the Cuban Supreme Court case of In re Guzman 
& Latamble, involving non-payment of duties on hogs which defendants 
brought from Guantanamo into a neighboring place in Cuba, the Court 
declared that ‘‘the territory of that naval station is for all legal effects 
regarded as foreign.’’** From the viewpoint of the Attorney General of 
the United States, however, the Guantanamo Naval Station “‘is not a 
‘possession’ of the United States, as the word is used in the tariff laws.’’ 76 
of course, if the Congress of the United States clearly expressed the in- 
tention! to include Guantanamo Bay within the purview of its legislation, 
as in the Longshoremen’s and Harbor Worker’s Compensation Act, by 
regarding the base as a ‘‘possession,’’ this is another matter.”” 

At any rate, it is clear that the United States, by Article IIT of the 
February 16/23, 1903, Agreement, has the right to ‘‘exercise complete 
jurisdiction and control over and within said areas,’’ and that this right 
has actually been exercised to govern the legal relationships obtaining 
within|the municipal legal system of Guantanamo Naval Station. 

Viewing the municipal legal system of Guantanamo Naval Station as 
subject to the ‘‘complete jurisdiction and control’’ of the United States, 


28 The notion of the different ‘‘planes’’ or standpoints of the international and 
municipal legal systems is illustrated by the language in the Chorz6w Factory Caso 
decided | by the Permanent Court of International Justice (Series A, No. 17 (1928), 
pp. 27-28): 

‘í The rules of law governing the reparation are the rules of international law in foree 
between! the two States concerned, and not the law governing relations between the State 
which has committed a wrongful act and the individual who has suffered damage. 
Rights or interests of an individual the violation of which rights causes damage are 
always in a different plane to rights belonging to a State, which rights may also be 
infringed by the same act. The damage suffered by an individual is never therefore 
identical in kind with that which will be suffered by a State; it can only afford a con- 
venient scale for the calculation of the reparation due to the State.’? 

24 In | Vermilya-Brown v. Connell, 335 U.S. 377 (1948), 43 A.J.LL. 172 (1949), the 
United |States Supreme Court observed that ‘‘the United States was granted by the 
Cuban lease substantially the same rights as it has in the Bermuda lease’’ and regarded 


both the Guantanamo and Bermuda leases as ‘í possessions’? in the intent of Congress 


for the; application of the Fair Labor Standards Act. 
A right which avails against the world at large may be thought of as in rem, or as 

a form jof property; while a right which avails against another person or certain deter- 
minate : persons may be thought of as in personum, or as a form of obligation of contract. 

25 Annual Digest, 1933-1934, Case No. 43, p. 112. 

26 Attorney General John G, Sargent in opinion to the Soa enty of the Treasury, 
35 Ops. Atty. Gen. 536, at 540 (1929). 

27 44! Stat. 1424 (1927), 56 Stat. 1035 (1943), noted by the United States Supreme 
Court in Vermilya-Brown v. Connell, 335 U.S. 377 at 383 (1948). 

i 
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with sovereignty over the occupied area suspended pending the vesting of 
‘ultimate sovereignty’’ in the Republic of Cuba, it is nonetheless im- 
portant to recognize that a lease relationship exists between the lessor 
Republic of Cuba and the lessee United States as provided by the Febru- 
ary 16/23 Agreement for lease and the July 2, 1903, lease. 

By Article I of the July 2, 1903, lease, the titleholder of the lands leased 
is the Republic of Cuba. This title to the real estate appears to be abso- 
lute. The property relationships are, however, those provided by the 
municipal legal system of the Guantanamo Naval Station. Thus, the 
United States, by virtue of its ‘‘complete jurisdiction and control’’ over 
the municipal legal system, supplies the property law for the lessor’s 
title to the real estate. 

Within the framework of the municipal legal system of the Guantanamo 
Naval Station, the United States has the possession of a lessee and not 
the possession of a titleholder. Although the United States has ‘‘complete 
jurisdiction and control’’ so that she has the power, viewed from the level 
of the international legal system, to expropriate the ownership rights of 
the Republic of Cuba to the leased realty—much as the Republic of 
Panama, once recapturing unlimited sovereignty over the Canal Zone 
might act to expropriate the absolute title of the United States in that 
Zone—it seems reasonably clear that from the standpoint of the interna- 
tional legal system there exists a treaty obligation not to disturb the 
Republic of Cuba’s right of title. If the United States were to breach her 
duty to the Republic of Cuba by an act of expropriation of realty within 
the municipal legal system of Guantanamo Naval Station, the lessor-lessee 
relationship within the municipal legal system would be terminated. There 
would be serious question, however, on the level of the international legal 
system, whether the Republic of Cuba might not have suitable remedy 
against the United States for breach of treaty.” 


1. Conclusion 


From the standpoint of the international legal system, it appears that 
the United States holds rights to the Guantanamo Naval Station arising 
out of her initial status of occupancy in the war with Spain and the Paris 
Treaty of Peace. On the basis of the historical record, the United States’ 
rights of occupancy, at the level of international law, became established 
prior to the birth of the state of Cuba. The United States’ rights in the 
Island of Cuba grew out of the war with Spain and the conquest of Cuba. 
The United States ‘‘occupied’’ the island pursuant to the September 10, 
1898, Paris Treaty of Peace with the Kingdom of Spain. It is crystal 
clear, accordingly, that the United States, under customary and conven- 
tional international law, was in a rightful occupancy of Guantanamo prior 
to the ereation of the state of Cuba. It is equally clear that the United 


28 On the theory of fundamental breach of treaty, with possible application to Guan- 
tanamo Naval Station, see Robert L. Montague III, ‘‘A Brief Study of Some of the 
International Legal and Political Aspects of the Guantanamo Bay Problem,’’ 50 Ken- 
tucky Law Journal 459 (1962). 
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States lt no time surrendered its rights of occupation, and this is made 
explicit i in the 1934 Treaty of Relations with Cuba. 

The rights of occupation in Guantanamo by the United States were 
not founded upon and did not arise from or grow out of later treaties or 
agreements with the subsequently created state of Cuba. No need, there- 
fore, exists to consider or to accommodate the policies of rebus sic stantibus 
with pacta sunt servanda insofar as the United States’ rights of occupation 
in Guantanamo are concerned. Cuba has not yet been given the ‘‘ulti- 
mate sovereignty’ over Guantanamo. The terminology of ‘‘lease,’’ seen 
as operating strictly at the level of the municipal legal system of 
Guantanamo Bay, cannot disguise the essential legal relationships at the 
level of the international legal system. 

' Josepa Lazar ® 
: | University of Colorado 


THE GRADUATE INSTITUTE OF INTERNATIONAL STUDIES, GENEVA 


The ‘Graduate Institute of International Studies, or Institut Universi- 
taire de Hautes Etudes Internationales, in Geneva, Switzerland, has just 
celebrated its fortieth anniversary. The modest celebration included a 
reception, several special lectures, a large dinner for current and former 
students, friends, and Institute staff, and publication of a beautiful little 
book embracing correspondence among faculty members on the study of 
international relations, opinions concerning the Institute, lists of special 
lectures given at the Institute, its publications, and other materials, with 
an introductory note concerning the Anciens de l'Institut. As many 
American colleagues have taught there over the years, and hundreds of 
American students have studied there, it seems proper to congratulate the 
Institute on its anniversary and to wish it continued success for the future. 

The: Institute was founded in 1927 by the late Professor William E. 
Rappard of Geneva and Professor Paul Mantoux of Paris. From the 
beginning it has been connected in various ways with the University of 
Geneva, although independent in its personnel and program of studies, 
and indeed in almost all of its operations. The Institute is supervised by 
an Executive Council composed of five Swiss and two American members. 
The present Director of the Institution is Professor Jacques Freymond, 
of the! University of Geneva, who has co-operated warmly in the prepara- 
tion of this paper. 

During its first twenty-five years the Institute was supported mainly 
by grants from the Rockefeller Foundation, with some contributions from 
Geneva and Switzerland. Today it is supported by the République et 
Canton de Genève and the Swiss Confederation, with continued grants 
from the Rockefeller Foundation, and grants from the Ford Foundation 





*J. D., The University of Chicago Law School; Ph.D., The University of Minnesota. 
The writer wishes to acknowledge his indebtedness to Dr. Charles H. Melaughlin, Pro- 
fessor of International Law, University of Minnesota, for encouraging this study. 

1 The Anciens de l'Institut is an association open to membership by all former 
students; it performs certain functions in support of the activities of the Institute. 
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and a Swiss Fondation pour l’Biude des Relations Internationales en 
Suisse. The budget of the Institute runs to some 1,500,000 Swiss franes 
annually. 

The faculty of the Institute now comprises some forty lecturers and 
professors, including those belonging to the Institut d’Etudes Européennes 
and the Geneva Africa Institute, which are affiliated with the Institute. 
Some half dozen of these are Americans. 

The program of the Institute envisages ‘‘the study of contemporary 
international questions from the juridical, political, and economic points 
of view,’’ to quote its catalogue for 1967-1968. This year nearly half of 
the courses and seminars were devoted to international law and organiza- 
tion, the remainder to history, international politics, and economics. ‘‘The 
Institute is intended above all,’’ to quote further, ‘‘for students with an 
academic background sufficient to enable them to undertake personal re- 
search. It entertains no preconceived doctrine ... and it scrupulously 
abstains from any propaganda.’’ Its program includes the usual variety 
of lectures and seminars, together with individual research by students 
in the libraries and international organizations in Geneva. English and 
French are the official languages of the Institute on an equal footing, and 
doctoral theses may also be written in German or Italian. 

The Institute is now housed in what was once the Villa Barton in a 
park along the lake front at 132, rue de Lausanne. The villa itself was 
donated to the Confederation by Lady Barton and placed at the disposal 
of the Institute by the Confederation. It has since been greatly re- 
modeled, and enlarged and supplemented by several substantial buildings 
faced with redwood in modern style and of traditional Swiss quality. 
The Institute began in a typical Genevese stone mansion at 5 Promenade 
du Pin, in the university-and-museum section of Geneva. Most students 
live in boarding houses (pensions) or in private quarters scattered over 
the city; a few scholarship holders live in the Institute buildings. 

The Institute has always maintained friendly, co-operative relations 
with the international organizations located in Geneva, and its new home, 
nearer the Palais des Nations, the European center of the United Nations, 
facilitates this relationship, without implying the slightest degree of de- 
pendence. The libraries of these organizations add greatly to the small, 
highly selective, but very well operated and qualitatively excellent library 
of the Institute itself. 

There were some three hundred students at the Institute during the 
past year, including some seventy Swiss and over forty Americans. These 
students may take the licence degree, roughly equivalent to the American 
master’s degree, or an Institute Diploma, or finally the doctorate in po- 
litical science (doctorat és sciences politiques) of the University of 
Geneva. This raises again the question of the relations between the 
Institute and the University. For the co-ordination of these relationships 
there exists a Joint Commission of the University and the Institute, con- 
sisting of the heads of University faculties of Law, Arts, and Economie 
and Social Sciences, and the Director of the Institute. One curious result 
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of this irelationship is seen in the presence on doctoral examining com- 
mittees, formerly held in an old hall of the University, of non-Swiss pro- 
fessors from the United States, France, Germany, Great Britain or Italy. 
The University itself has a number of non-Swiss professors. 

Students graduating from the Institute enter the fields of diplomacy, 
international administration, journalism, academic work, or business (es- 
pecially international business). There are in the world today several 
thousand former students of the Institute, several hundreds of them hold- 
ing degrees from the Institute. It is a noble contribution to international 
education and international service. Salut! 

Pirman B. Porrer 


DUKE INTERNATIONAL LAW SOCIETY BIENNIAL CONFERENCE AND SOUTHEASTERN 
l REGIONAL MEETING 

“The Middle East Crisis: Test of International Law” was the subject 
of Duke International Law Society’s third biennial conference, held in 
Durham, North Carolina, on March 8-9, 1968. The conference served as 
a Southeastern Regional Meeting of the American Society of Interna- 
tional Law. About 200 business representatives, lawyers, government 
officials, students, and academic personnel were in attendance. 

Welcoming remarks were made by R. Taylor Cole, Provost of Duke 
University, F. Hodge O’Neal, Dean of Duke University School of Law, and 
Ronald V. Shearin, President of Duke International Law Society. 

Three addresses were delivered during the afternoon of March 8. An 
introductory address entitled ‘‘Legal Aspects of the Middle East Crisis” 
was presented by Quiney Wright, Visiting Professor of International Law, 
University of Michigan. Ambassador Muhammad H. El-Farra, Permanent 
Representative of the Hashemite Kingdom of Jordan to the United Na- 
tions, addressed the conference on ‘‘The Réle of the United Nations in the 
Middle East vis-à-vis the Palestine Question.” Nabil El Araby, First 
Secretary, Mission of the United Arab Republic to the United Nations, 
spoke jon ‘‘Legal Implications of the 1947 Partition Resolution and the 
1949 Armistice Agreement.” Arthur Larson, Director, Rule of Law Re- 
search Center, Duke University School of Law, presided at the discussion 
period which followed the addresses. 

The conference heard an evening symposium panel on ‘‘Law of the 
Waterways,’’ which was moderated by Robert R. Wilson, James B. Duke 
Professor of Political Science, Duke University. Leo Gross, Professor of 
International Law, The Fletcher School of Law end Diplomacy, Tufts 
University, spoke on ‘‘Passage Through the Strait of Tiran and Gulf of 
Aqaba”; Majid Khadduri, Director, Center for Middle Hast Studies, 
The Johns Hopkins University, on ‘‘Israel’s Claim to the Right of Pas- 
sage in the Suez Canal”; and Luke T. Lee, Director, New York office, 
Duke| University Rule of Law Research Center, on ‘‘Legal Aspects of 
Internationalization of Inter-Oceanie Canals.’’ 

The subject for the symposium panel on Saturday morning, March 9, 
was ‘tThe Rôle of the United Nations in the Middle East.” Panel mod- 
i 
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erator was Stephen M. Schwebel, Executive Vice President and Director, 
American Society of International Law. Thomas M. Franck, Director, 
Center for International Studies, New York University, spoke on ‘‘The 
Possibility of Impartiality in an International Peace-Keeping Operation’’; 
and John W. Halderman, Senior Research Associate, Duke University 
Rule of Law Research Center, discussed ‘‘Some International Constitu- 
tional Aspects of the Palestine Case.” Panelist John Lawrence Hargrove, 
. Senior Adviser for International Law, United States Mission to the 
United Nations, commented on the two papers. Comments were made 
also by Minister Hanoch Givton, Israeli Mission to the United Nations. 

During the afternoon, Ambassador George J. Tomeh, Permanent Repre- 
sentative of the Syrian Arab Republic to the United Nations, addressed 
the conference on ‘‘The Legal Status of the Palestinian Refugee.’’ 

The final panel focused on ‘‘Proposed Solutions’? and was moderated 
by Joseph E. Johnson, President, Carnegie Endowment for International 
Peace. Don Peretz, Director, Program in Southwest Asian and North 
African Studies, State University of New York at Binghamton, discussed 

“ A Bi-National Approach to Arab-Israel Relationships’’; and S. Shepard 
Jones, Burton Craige Professor of Political Science, University of North 
Carolina at Chapel Hill, spoke on ‘‘The Status of Jerusalem: National 
and International Aspects.” A paper entitled ‘‘Atoms for Peace in the 
Middle East” by former chairman of the U. S. Atomic Energy Commis- 
sion, Rear Admiral Lewis L. Strauss, U.S.N. (ret.), who was unable to 
attend the conference, was read by William M. Piatt, IV, a Duke Interna- 
tional Law Society member. Panelist Samir N. Saliba, Professor of Politi- 
cal Science, Emory and Henry College, commented on the paper. 

The conference papers will be published in the Spring, 1968, issue 
of the Duke University legal quarterly, Law and Contemporary Problems, 
which can be purchased at three dollars per copy. Included in the sym- 
posium issue will be the paper, ‘‘Directions for Middle East Settlement—. 
Some Underlying Legal Problems,” by Ambassador Shabtai Rosenne, 
Deputy Permanent Representative, Israeli Mission to the United Nations, 
who was unable to attend the conference. 

RonaLD V. SH#ARIN 


REGIONAL MEETING OF THE SOCIETY AT SYRACUSE 


The fifth regional meeting of the Society at Syracuse on the subject of 
“International Law, National Tribunals and the Rights of Aliens” took 
place on Saturday, March 16, 1968, at the Arnold M. Grant Auditorium, 
Syracuse University College of Law. Arrangements for the meeting, co- 
sponsored by the American Society of International Law and the Pro- 
cedural Aspects of International Law Institute, were handled by the 
College of Law’s International Law Society. 

The morning session opened at 10:00 a.m. with welcoming remarks by 
Dean Robert W. Miller of Syracuse University College of Law. The two 
major papers of the morning session were delivered by Professor Richard 
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B. Lillich, Director of the International Legal Studies Program, Syracuse 
University College of Law, on ‘‘The General Perspective,” and Frank 
G. Dawson, Esq., member of the New York Bar and Secretary-Treasurer 
of the Procedural Aspects of International Law Institute, on ‘‘The Latin 
American Experience.” Mr. Carl F. Goodman, United States Agent, 
Lake Ontario Claims Tribunal (United States and Canada), served as 
commentator and introduced the general discussion that followed. 

Following a luncheon, during which Mr. Goodman delivered some in- 
formal remarks about the Lake Ontario Claims Tribunal, the afternoon 
session began at 2:30 p.m. with a paper on ‘“‘The Western European Ex- 
perience?” by Professor Peter E. Herzog, Associate Director, Project on 
European Institutions, Columbia University School of Law. His paper 
was followed by one on ‘‘The African Commonwealth Countries’ Experi- 
ence” by Professor Ivan L. Head of the Faculty of Law, University of 
Alberta, after which Professor Gerald L. Morris of the University of 
Toronto made some general observations. 

A reception and banquet for the participants, invited guests and mem- 
bers of the Society took place at 6 p.m. At the conclusion of the banquet, 
Mr. Stephen E. Powers, President of the Syracuse University College of 
Law’s International Law Society, reported on the activities of his organi- 
zation, and Dr. Ivan L. Soubbotitch of New York City delivered some 
appropriate remarks. Reprints of the proceedings of the meeting will 
be published eventually, and those persons wishing copies should send 
two dollars to the Procedural Aspects of International Law Institute, 200 
Park Avenue, New York, New York 10017. 
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The James Brown Scott Society of International Law at Georgetown 
University Law Center has recently announced plans for the publication 
of a second law journal in a format somewhat similar to that of the 
Georgetown Law Journal. The journal will be entitled Law & Policy 
in International Business and will specialize in questions of United States 
law and policy toward international business. Its purpose will be to 
evaluate U. S. policy and to report and analyze current developments. 
Economie and political factors will be considered as well as strictly legal 
issues. [It is planned to publish two issues during the 1968-1969 academic 
year, the first number probably going to press in December, 1968. In 
addition| to the conventional scurces, articles will be provided by law 
students) working with interested attorneys and government and inter- 
national) organization officials. 

The establishment of the journal is the culmination of more than a 
year’s work by an ad hoc committee of the Society in co-operation with 
the Deans of the Center and the Society’s adviser, Professor Don Wallace. 
Patrick [Heininger was chairman of the committee. 

The Society was organized in 1963 through the efforts of Assistant Dean 
Richard! A. Gordon, Father John Kinsella, S.J., and Professor Stanley 





Ricsard B. LULICH 


JAMES BROWN SCOTT SOCIETY OF INTERNATIONAL LAW 





1968] i NOTES AND COMMENTS 745 


D. Metzger. Its purpose is not only to inform the students and to keep 
them abreast of developments in the international field, but to stimulate 
their interest through scholarly channels. It has held a series of meetings 
addressed by distinguished speakers and open to non-members. It also 
has held meetings of members only to discuss questions of international 
law and relations. Among those who have addressed the Society are 
Abram Chayes, former Legal Adviser of the Department of State, Michael 
H. Cardozo, Director of the Association of American Law Schools, and 
Professor Von Rauchhaupt of Heidelberg. The most recent meeting of 
the Society in March, 1968, presented a panel discussion on the effects 
of the Presidential restrictions of January 1, 1968, on foreign direct in- 
vestment. Participants in the panel were Peter Rona, Esq., John Ellicott, 
Esq., of the D. C. Bar, and Robert Cole, Esq., of the Tax Legislation Coun- 
sel’s Office, Treasury Department. 

Dr. James Brown Scott, whose name the Georgetown Society bears, was 
the leading figure in the organization of the American Society of Inter- 
national Law and the establishment of the AMERICAN JOURNAL oF INTER- 
NATIONAL Law, which he edited for many years. From 1921 to 1940 Dr. 
Scott taught international law and international relations at the George- 
town School of Foreign Service, and from 1933 to 1940 he was professor 
of international law, jurisprudence and Roman law in Georgetown Uni- 
versity Law School. In 1941 he was made Professor Emeritus. It is 
particularly fitting that the Georgetown International Law Society should 
honor his memory by adopting his name. 

Eveanor H. Fwon 


FRENCH SOCIETY OF INTERNATIONAL LAW 


It is with much interest that the JOURNAL has learned of the recent 
organization of the Société Français pour le Droit International at the 
Center of International Studies of the Faculty of Law and Political and 
Economic Sciences of Strasbourg. The Society was officially established 
September 30, 1967. Pending its first meeting in April, 1968, at Dijon, 
the provisional officers were: President, Madame P. Bastid, Professor, 
Faculty of Law and Economie Sciences, Paris; Secretary General, M. G. 
Feuer, Professor, Faculty of Law and Political and Economie Sciences, 
and Director of the Center of International Studies, Strasbourg; Trea- 
surer, M. D. Ruzie, Professor, Faculty of Law and Economie Sciences, 

_ Clermont-Ferrand. 

The Society was the outcome of a discussion held in March, 1967, at 
the Strasbourg Center of International Studies among teachers, research- 
ers and practitioners of international law on the problem of adapting 
teaching and research in France to the needs of the practice. The dis- 
cussions showed the necessity of organizing a group that would assure 
permanent contact between the University and the practicing profession, 
as well as co-ordination of the work of teachers and researchers. 

The American Society of International Law is happy to welcome the 
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French Society to the growing group of national organizations devoted 
to the study and dissemination of the principles of international law as 
the basis [for peace end justice among nations, 

| Exeanor H. Finca 

| 

| 

| 

| THE CHINA INSTITUTE OF INTERNATIONAL AFFAIRS 

The China Institute of International Affairs, founded in 1946, has been 
reorganized and has resumed its activities in Taipei. It is an unofficial 
and non-political body to encourage the scientific study of international 
questions, The aims and objects for which the Institute was founded are 
to promote the exchange of information and knowledge of international 
affairs as! well as the study of international questions by means of lectures, 
discussions and research by individual scholars and study groups and by 
the publications of books, reports and other works. The Institute is pre- 
cluded by its Charter from expressing an opinion on any aspect of inter- 
national affairs. 

Among the Institute’s early publications are: The Problem of Japan; 
The United Nations Economic Commission for Asia and the Far East and 
the Marshall Plan; and The American Economy and The World Economy 
(an address by Professor D. B. Copland). In 1959 the Institute prepared 
the work on China and the United Nations published under the auspices 
of the Carnegie Endowment for International Peace. 

The Chairman of the Council of the Institute is Dr. Shen-Yi, former 
Director of Bureau of Flood Control and Water Resources Development, 
ECAFE: The Secretary General of the Institute is Professor Hu Fu 
of Academia Sinica. The Institute’s address is No. 4, Lane 42 Chungshan 
Road, Taipei, Taiwan, Republic of China. 

| Corina H. C. Kiana 
| INTER-AMERICAN BAR ASSOCIATION 

The XVth Conference of the Inter-American Bar Association, which was 
held in San José, Costa Rica, April 10-15, 1967, was designated the ‘‘Wil- 
liam Roy Vallance Memorial Conference’’ in tribute to the late Secretary 
General of the Association, who had served in that capacity since 1940, 
Mr. Vallance died on February 15, 1967. 

The Conference adopted a number of resolutions on subjects in the 
field of public and private international law, among them: the use of 
international rivers and lakes, limits of the territorial sea and maritime 
zones, the United Nations and Hemispheric organizations; letters rogatory 
and execution of foreign judgments and arbitral decisions; constitutional 
problems of American integration; draft Model Law on Trade Marks, 
Trade Names and Acts of Unfair Competition; and imter-American com- 
mercial larbitration. The Conference recommended that the Organization 
of American States call Specialized Conferences (1) on the use of inter- 


1 For notes on previous conferences, see 57 A.J.1.L. 394 (1963) and note 1 thereto: 
59 ibid. 373 (1965), and 60 ibid, 80, 819 (1966). 





1968] NOTES AND COMMENTS 747 


national rivers and lakes for industrial, agricultural and commercial pur- 
poses; and (2) for approval of the final text of the Inter-American Con- 
vention on Human Rights. It also recommended that a Congress of the 
American states fix the limits of the territorial sea and zones of maritime 
sovereignty. The texts of the resolutions and recommendations appear 
in the Congressional Record for July 10, 1967. 

The XVith Conference of the Inter-American Bar Association will be 
held in Rio de Janeiro, Brazil, July 23-28, 1969. Plans for the confer- 
ence will be completed at a meeting of the Executive Committee and Exec- 
utive Council of the Association to be held in Mexico City November 
11-15, 1968. A number of committees and sections will also meet in 
Mexico City at the same time to consider reports and draft resolutions. 

The President of the Association is Dr. Nehemias Gueiros of Rio de 
Janeiro. Mr. John O. Dahlgren of Washington, D. C., is Secretary 
General. The headquarters office of the Association is now at 1730 K 
Street, N.W., Suite 315, Washington, D. C. 20006. 

. Ersanor H. Finca 


INTER-AMERICAN SEMINAR OF COMPARATIVE LAW 


A course on Argentine law, with references also to other Latin American 
legal systems, will be held in Buenos Aires from July 15 to August 16, 
1968. The course is specially designed for lawyers, professors of law 
and advanced students resident in the United States, and will deal with 
both public and private law. It will be divided into two sessions, the first 
dealing with constitutional law, commercial law, oil and gas law, inter- 
national law, and development and integration law; the second, with 
taxation, patents and trade marks, bankruptcy, insurance, banking and 
real property. 

The course will be conducted by Judge Salvador Maria Lozada, Pro- 
fessor of Law at Buenos Aires National University, and co-chairman of 
the special committee for relations between the Inter-American Bar Asso- 
ciation and the Judicial Conference of the Americas. It is sponsored by 
the J. F. Kennedy University, of Buenos Aires. University professors 
and outstanding scholars and experts will lecture on subjects relating to 
their specific fields. Classes and lectures will be given in simple Spanish 
for foreigners. Participants must understand legal Spanish terminology. 
During the course they will receive résumés in English on the subjects 
dealt with. They will also be given assistance and advice in carrying out 
research on specifie points of Argentine law. 

E. H. F. 


COLOMBIAN ASSOCIATION OF INTERNATIONAL STUDIES 

The JOURNAL has recently been informed of the establishment on July 
6, 1967, of the Asociación Colombiana de Estudios Internacionales in 
Bogotá. The officers of the Association, who comprise its Executive 
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Board, are: President, German Cavelier Gaviria; Vice President, Ernesto 
Vasquez Rocha; Trustees: Alberto Zuleta Angel, José Gabriel de la Vega, 
Alvaro Garcia Herrera, Carlos Restrepo Piedrahita, Joaquin Pifieros 
Corpas, Mauricio Obregón, and Aristides Rodríguez. 

| E. H. F. 


PACIFIC3LAW AND SOCIETY ASSOCIATION 


A new! international organization has been founded at the East-West 
Center in Honolulu, Hawaii, with the purpose of fostering research into 
what legal systems would be most appropriate for Asian countries seeking 
to modernize and develop their economies and their societies. Composed 
of Asian! and American legal experts, it is called the Pacifice Law and 
Society Association. Its establishment is an indication of increasing 
interest on the part of scholars, foundations and government in the réle of 
law in the development process. In addition to being international, the 
Association is interdisciplinary, with a membership representing law, 
anthropo logy, sociology, political science, psychology and economics. 

Proteso Harry Ball, of the University of Hawaii, is President of the 
Association. A Council is composed of Cicero D. Calderon, President of 
Silliman ‘University, The Philippines; Anthony R. Blackshield, Lecturer 
in Jurisprudence, University of Sydney; Pyong Choon Hahn, Associate 
Professor of Law, Yonsei University, Korea; Surya P. Sharma, Associate 
Professor of Law, Benares Hindi University, India; and R. Subetki, Vice 
President of the Supreme Court and Dean of the Faculty of Law of 
Indonesia. 

The Secretariat of the Association will be in the office of Dr. George 
Kanahele, Director of Conferences, Hast-West Center. 

In its proposed research program, the Association hopes to supplement 
broadscale studies of social needs with in-depth inquiries into individual 
attitudes iand desires. Examples of questions to be studied include what 
systems people want for resolving conflicts and what people in emerging 
countries; think is morally right. 

| E. H. F. 


| 


62ND|ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


The American Society of International Law held its 62nd annual meet- 
ing at the Washington-Hilton Hotel, Washington, D. C., from April 25 to 
27, 1968.'| The program, arranged by the Committee on the Annual Meeting 
under the chairmanship of Professor Richard B. Lillich of Syracuse 
University College of Law, was a varied and interesting one, and the ses- 
sions attracted a large attendance. 

The meeting opened on Thursday afternoon, April 25, 1968, at 2:15 
pm., with its first session devoted to two simultaneous panel discussions 
on ‘‘Implementation and Enforcement of International Decisions” and 
“The Evaluation of Damages in the Taking of Property.” Oscar Schach- 
ter, Deputy Executive Director and Director of Research, United Nations 
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Institute for Training and Research, presided over the panel on enforce- 
ment of international decisions, in which the principal speakers were 
Blaine Sloan, Director, General Legal Division, United Nations Secretariat, 
and William M. Reisman of Yale Law School. The commentators were 
Claude Chayet, Deputy Permanent Representative of France to the United 
Nations; Henry G. Darwin, Legal Adviser, United Kingdom Mission to 
the United Nations; and John Lawrence Hargrove, Senior Adviser, Inter- 
national Law, U. 8. Mission to the United Nations. 

James Nevins Hyde of the New York Bar presided over the panel on 
evaluation of damages in the taking of property, which was in the form 
of a discussion by each participant of specific questions directed to him by 
the chairman. The members of the panel were Frank Griffith Dawson, of 
the New York Bar; Professor Hans W. Baade of Duke University Law - 
School; Ernest L. Kerley, Assistant Legal Adviser for International 
Claims, Department of State; John G. Laylin of the District of Columbia 
Bar; Professor Norman Mintz, of Syracuse University College of Business 
Administration; William Harvey Reeves of the New York Bar; and Pro- 
fessor Burns H. Weston of the University of Iowa College of Law. 

The second session on Thursday at 8:15 p.m. consisted of two panels 
dealing respectively with ‘“‘Aggression, War and Neutrality under the 
United Nations Charter,’’ and ‘‘Problems of Ratification and Implementa- 
tion of the United Nations Human Rights Covenants.’’ Professor Abram 
Chayes of Harvard Law School was chairmen of the panel on aggression, 
war and neutrality. The principal speakers were Mr. E. Lauterpacht 
of Cambridge University, who spoke on ‘‘The Legal Irrelevance of 
the ‘State of War,’ ” and Professor Richard R. Baxter of Harvard Law 
School, who discussed ‘‘The Legal Consequences of the Unlawful Use of 
Force under the Charter.’? Commentators were Carl F. Salans, Deputy 
Legal Adviser, Department of State; Richard A. Falk, Center of Inter- 
national Studies, Princeton University; James F. Hogg, University of 
Minnesota Law School; and Richard S. Miller, Ohio State University 
College of Law. 

Professor Louis B. Sohn of Harvard Law School presided over the dis- 
cussion of the Human Rights Covenants. Dean Clarence Clyde Ferguson, 
Jr., of Howard University Law School, and G. W. Haight of the New York 
Bar made the principal addresses on the subject. Commentators were 
John Carey and Max Chopnick, of the New York Bar; William Korey of 
B’nai B’rith; and Egon Schwelb of Yale Law School. 

The third session on Friday, April 26, at 9:15 a.m. was devoted to the 
subjects of ‘‘Seeurities Regulation: Conflict and Comparison’’ and ‘‘The 
Participation of Mini-States in International Affairs.’ Eli Whitney 
Debevoise of the New York Bar presided over the panel on securities reg- 
ulation. Addresses were delivered by Daniel H. Brill of the Board of 
Governors of the Federal Reserve System, and Robert L. Knauss of the 
University of Michigan Law School, who compared securities regulation in 
Belgium, the United Kingdom and the United States. Comments were 
offered by Allan R. Roth, Director, Legal and Government Affairs, Ameri- 
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can Stock Exchange; Yvesandre Istel, of Kuhn, Loeb and Co.; William 
J. Schrenk, Jr., of the New York Bar; and W. Arthur Stimson, of Price 
Waterhouse & Co. 

Dean Francis O. Wilcox of The School of Advanced International Studies 
of The Johns Hopkins University presided over the discussion of ‘‘mini- 
states” in international affairs. The principal speakers were Jacques G. 
Rapoport of the U. N. Institute for Training and Research, and Roger 
Fisher of Harvard Law School. The commentators were Mohsen S. 
Esfandiary, Counsellor of the Permanent Mission of Iran to the United 
Nations;! Elizabeth Brown, Director, Office of United Nations Political 
Affairs, "Department of State; and Stanley A. De Smith, of New York 
University Center for International Studies. 

The fourth session, on Friday afternoon at 2:15 p.m., discussed ‘‘The 
Impact of Fifty Years of Soviet Theory and Practice on International 
Law” under the chairmanship of Professor John N. Hazard of Columbia 
University Law School, and ‘“‘Whose Is the Bed ‘of the Sea?’’ under the 
chairmanship of the Honorable Jouathan Bingham, Membe of Congress 
from New York. The principal speakers in the former panel were Evgeny 
N. Nasinovsky, Counsellor of the Soviet Permanent Mission to the United 
Nations, | and Professor George Ginsburgs of the New School for Social 
Research. Comments on the papers were offered by Alexander Yankov, 
eee to the Permanent Mission of the Bulgarian People’s Republic to 
the United Nations, Alwyn V. Freeman of The Johns Hopkins School of 
Advaneed International Studies, and Jerome A. Cohen of the Harvard 
Law School. 

In the discussion of the legal status of the seabed, Ambassador Arvid 
Pardo, Permanent Representative of Malta to the United Nations, and 
Richard! Young of the New York Bar presented papers on which com- 
ments were made by Senator Claiborne Pell of Rhode Island, Francis T. 
Christy, Jr., of Resources for the Future, Ivan L. Head of the Law Faculty 
of the University of Alberta, Louis Henkin of Columbia University Law 
School, and Cecil J. Olmstead of Texaco, Ine. 

The annual dinner at 7:15 p.m. on Friday evening was addressed by 
President John R. Stevenson, Ambassador Edvard Hambro, Permanent 
Representative of Norway to the United Nations and former Registrar of 
the International Court of Justice, and Under Secretary of State Nicholas 
deB. Katzenbach. Mr. Stevenson reviewed the expanding activities of the 
Society|and noted that its membership was at an all-time high while its 
income | and expenditures had also increased substantially. He pointed 
out th t the Society was receiving increased support from foundations 
for its broadened program of activities. Ambassador Hambro, who had 
addressed the Society in 1941, spoke on the International Court of Justice. 
Under Secretary Katzenbach discussed the accomplishments and prospects 
of international measures to limit the use of nuclear energy to peaceful 
purposes, with particular reference to the proposed treaty on non-prolifera- 
tion of nuclear weapons. 

The Philip C. Jessup Student Moot Court Competition, sponsored by the 
Association of Student International Law Societies, was held on the after- 
| 
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noon of Saturday, April 27. Teams from Duke University and the Uni- 
versity of Miami were the participating finalists. The case argued was 
one involving the question of the right of innocent passage through the 
Straits of Tiran and the Gulf of Aqaba. The Duke University team was 
judged the winner, and the award for the best oral argument was given to 
Garrett E. Brown of Duke University. Judges of the competition finals 
were Eric H. Hager, former Legal Adviser of the Department of State; 
Leo Gross of Fletcher School of Law and Diplomacy, Tufts University ; 
and Majid Khadduri of The Johns Hopkins School of Advanced Interna- 
tional Studies. 

we The business meeting of the Society took place on Saturday morning, 
pes 27, at 9:30 a.m. The annual award of the Society for a meritorious 
publication in international law was made to Ambassador Shabtai Rosenne 
for his two-volume work entitled The Law and Practice of the International 
Court, a review of which appears in the April JOURNAL at page 540. The 
Society elected as honorary member Dæ Eduardo Jiménez de Aréchaga, 
Professor of Public Law at the University of the Republie of Uruguay. 

Mr. Denys P. Myers, Chairman of the Committee on Publications of 
the Department of State and tae United Nations, presented the following 
resolutions which were adopted: 


FornigN RELATIONS oF THE UNITED STATES 


The American Society of International Law, at its 62nd annual 
meeting, 

Recalling the many years during which the American Society of 
International Law has noted with regret the lag in publishing ‘‘ For- 
eign Relations of the United States,’’ a concern which since 1957 has 
been shared with the American Historical Association and the Amer- 
ican Political Science Asscciation, 

Observing that this delay has occurred while the professional staff 
of the Historical Office of the Department of State has been decreasing 
in numbers, 

Considering that the preparation of ‘‘Foreign Relations’’ for the 
postwar years, by reason of the vastly increased and increasing volume 
of documents, number of missions, and quantity of bilateral and 
multilateral activities, presents a formidable task of review, much 
greater selectivity, and greater compression in presenting the records, 

Resolves, 

That the American Society of International registers its deep 
and continuing concern ov2r the gap between currency and publica- 
tion of Foreign Relations of the United States and urges the Depart- 
ment of State to provide more adequate assistance to the Historical 
Office to permit it to expedite the publication of this eminently worth- 
while series. 

Resolves, further, 

That a copy of this resalution be transmitted to the Secretary of 
State. 


REPERTORY OF PRACTICE OF UNITED Nations ORGANS 


The American Society of International Law, at its 62nd annual 
meeting, 
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Recognizing the importance for the orderly development of the 
general availability of information concerning the interpretation in 
practice of provisions of the United Nations Charter, 

Appreciating the work of the Secretariat in making such informa- 
tion available through 1959 by means of the Repertory of Practice of 
United Nations Organs, 

Recalling the concern expressed by the United Nations General As- 
sembly in Resolution 2285 (XXII) for the continued publication of 
the Repertory, 

Recalling also the recommendation of the Society in the resolution 
adopted at its 59th Annual Meeting that the Repertory be continued 
onj as current a basis as possible, 7, 

Welcomes the continuation of work by the Secretariat for the pur- ' 
pose of further supplementing the Repertory of Practice of United 
Nations Organs so that interpretations of Charter provisions since 
1959 may be readily accessible to Delegations, the Secretariat, and 
scholars on a reasonably current basis. 





Mr. Myers, Chairman of the Committee since 1954, announced his re- 
tirement as chairman of the committee. The Society thereupon adopted 
a motit m expressing appreciation to Mr. Myers for his many services to 
the Society. 

Approving the report of the Nominating Committee, the Society elected 
the following officers for the ensuing year: 


Honorary President: Dean Rusk, Secretary of State 
President: Oscar Schachter 
Vice: Presidents: Richard R. Baxter, Harold Lasswell, Monroe Leigh, 
and Stephen M. Schwebel 
t 


Mr. John R. Stevenson, the retiring President of the Society, was 
elected an Honorary Vice President and the incumbent Honorary Vice 
Presidents were re-elected. 

John G. Laylin of Washington, D. C, and David R. Deener of New 
Orleans, Louisiana, were elected to fill vacancies on the Executive Council 
to serve until 1969. The following were elected to the Council to serve 
until 1971: David M. Gooder, Illinois; Ivan L. Head, Canada; Ruth C. 
Lawson, Massachusetts; Carlyle E. Maw, New York; Paul O. Proehl, 
California; Edward D. Re, Washington, D. C.; Norbert A. Schlei, Cali- 
fornia; L. H. Van Dusen, Jr., Pennsylvania. 

The Nominating Committee for the coming year was elected as follows: 
Brunson MacChesney, Chairman; Eli Whitney Debevoise, Alona E. Evans, 
Carl F. Salans and Walter Sterling Surrey. 

The! Executive Council at its meeting on April 27 re-elected Judge 
Edward Dumbauld Seeretary and Franz M. Oppenheimer Treasurer of 
the Society. It reappointed James C. Conner Assistant Treasurer. The 
present Board of Editors of the JOURNAL was re-elected. 

The! members of the Executive Committee elected by the Council are: 
Richard R. Baxter, James N. Hyde, Harold D. Lasswell, Monroe Leigh, 
Brunson MacChesney, Carlyle E. Maw, and John R. Stevenson. The Pres- 
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ident, Executive Vice President and Treasurer of the Society are members 
ex officio. 

The papers delivered at the annual meeting, along with the summarized 
discussions, committee reports, and report of the business meeting, will 
appear in the printed Proceedings of the Society, which will be available 
later in the year at $5.00 a copy. Members of the Society and subscribers 
to the Journal will receive the volume as part of their membership or 
subscription. 

Eveanor H. Finch 


INCREASE IN SUBSCRIPTION PRICE OF THE JOURNAL 


The Executive Council of the American Society of International Law 
` at its meeting on April 25, 1968, voted to increase the price of the annual 
subscription to the AMERICAN JOURNAL OF INTERNATIONAL Law from $15.00 
to $20.00, effective January 1, 1969. The $15.00 subscription rate was 
established in 1961 to meet the rising costs of publication. In view cf the 
fact that printing costs have continued to rise, it is considered necessary - 
to increase the subscription price to meet those costs. 
E.H.F. 


| 
| 
| 
! 
CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section is compiled by Charles I. Bevans, Assistant 
Legal Adviser, Department of State. Jerome H. Silber, of the Office of the 
General Counsel, Department of Defense, has provided material originat- 
ing in that Department. 


| CLAMS 


Interpretation of provisions of Austrian State Treaty t and Agree- 
ment concerning the disposition of certain United States property in 
Austria? 


In the case of Wilhelm Bhairi v. United States the Austrian Supreme 
Court:on September 19, 1967, dismissed the appeal brought by Wilhelm 
Schwarz, who had sued for damage because of the delay of the United 
States|in making a payment for the construction of installations in barracks. 
The Austrian Supreme Court stated in part: 


[Translation] 

! The question of law which the appellant now desires to have deter- 
mined had to be settled in any ease by the trial court in its decision on the 
relief ‘sought. 

This question, namely whether the damage claims asserted by the appel- 
lant falls under the waiver by the Republic of Austria, expressed in Article 
24 of the Austrian State Treaty, has been correctly answered in the affirma- 
tive by the lower courts. 

The Austrian State Treaty was designed not only to regulate relations 
and obligations under international law; it was also intended to make a 
final settlement of civil claims which have arisen in consequence of the 
manifold activities of the Occupation Powers over an extended period of 
occupation. The fact that private rights were included in this waiver is 
clear from the language of Articles 23 and 27 covering purely private rights 
of Austrian citizens. The Occupation Powers which signed the Treaty with 
Austria wanted to relieve themselves of the prospect that they might, after 
relinquishing the occupation, be sued by Austrian citizens over claims 
stemming from the period of occupation. The United States turned over 
to Austria various properties, for example, barracks built by it, while 
Austria undertook in Art. 24 (2) of the State Treaty to make equitable 
compensation to its citizens. 

By) Article 24 (1) of the State Treaty Austria not only waived any claims 
on behalf of the government but all claims whatsoever of Austrian citizens 
against the Allied and Associated Powers. According to subparagraph 


1 Signed May 15, 1955 (T.I.A.S., No. 3298; 6 US. Treaties 2369); 49 A.J.I.L. Supp. 
162 (1955). 
2 Signed Sept. 26, 1955 (T.I.A.S., No. 3499; 7 U.S. Treaties 223). 
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(a) this waiver extends to any claims for loss or damage sustained through 
the action of the armed forces or authorities of those Powers, while sub- 
paragraph (b) waives claims arising from the presence, operations or ac- 
tions of the armed forces and autborities of said Powers in Austrian terri- 
tory. The term ‘‘actions,’’? used in two places is so comprehensive in 
meaning that it would include, contrary to what plaintiff contends, not 
only actions taken by the Occupation Powers jure imperii, which actions 
are not distinguished in American law from actions taken jure gestionis. 
Erection of military barracks for the forces of an Occupying Power and the 
resulting financial claims of Austrian citizens are surely consequences of 
the presence of Occupation forces in Austria. We cannot, therefore, sub- 
seribe to petitioner’s view that ‘‘actions’’ mean solely belligerent acts and 
burdens imposed on the population by the forces of an coop on power in 
conjunction with such occupation. .. . 

Nor can the Agreement of Sept. 26, 1955 between the aoni and 
Austria furnish any grounds for a different interpretation of the waiver 
declaration in Art. 24 of the State Treaty. On the contrary, Article II 
of said Agreement contains a new waiver on the part of Austria, also on 
behalf of her citizens, of all claims against the United States, its agencies, 
officers, etc. The exemption of Austria from certain obligations, as set 
forth in par. 4 of the above Article, refers only to claims under contracts 
already completed and terminated and for which settlement has been made 
according to the terms of the contract between the contractors and the 
United States. This is to save Austria harmless against unwarranted 
claims -by contractors of the defendant, for which reason the latter de- 
clared that it would furnish the necessary information in this regard. 

The provisions of Article V, as indicated in its paragraph 1, allow for 
exceptions. In par. 4 of this Article, defendant states that it will con- 
tinue to make payment and settlement of building construction contracts 
and building repair contracts according to the terms of the contracts. Pay- 
ment and settlement cannot be taken to mean, as petitioner now contends, 
claims that go beyond this scope, such as claims based on guarantees and 
claims for damages, The transfer to the Republic of Austria of various 
properties, in particular barracks, as in the case before us, was designed 
to lighten the obligation which Austria assumed by Art. 24 of the State 
Treaty. Thus, Austria was not to be saddled with the cost of constructing 
these buildings. For that reason defendant, as an exception, agreed to 
make payment and settlement according to the terms of these contracts, 
but did not obligate itself to satisfy any claims going beyond this. 

This Agreement again shows, as already clearly expressed by the lan- 
guage of Art. 24 of the State Treaty, that it was intended to cover not only 
elaims under some rule of international law, but all claims, including those 
under a private contract. 

Nor can it be deduced from the fact that defendant finally in 1957 made 
full payment for the services performed by petitioner that the claims he 
now brings are not covered by the waiver expressed in Article 24 of the 
State Treaty. Payment was made under the obligation assumed pursuant 
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to Art, V (4) of the above-cited Agreement which, as already stated, does 
not extend to claims for damages on account of breach of contract... . 


t 
| Semur” or USS PUEBLO 


Legal issues in Pueblo incident 


The'relevant legal issues involved in the seizure of the USS Pueblo were 
set forth in a telegram of February 8, 1968, from Secretary of State Rusk 
to all ‘diplomatic posts. The text is quoted below, with the addition of 
words omitted from telegrams: 

The ship was seized slightly more than fifteen miles from the nearest 
land, Ung Do Island, which lies slightly seaward of a straight line across 
the mouth of Wonsan Bay. The geographic situation of Wonsan Bay is 
such as to warrant treating the bay as internal waters. The outer limits of 
the territorial waters would, therefore, be measured from a straight line 
across: the mouth of Wonsan Bay or from Ung Do Island, to the extent 
measurement from the island increases the area within the territorial sea. 

The fact that Northern Korean sources gave false coordinates for the 
position of the Pueblo indicates that the allegation that the Pueblo vio- 
lated the North Korean territorial sea is not founded on any differences 
in legal theory as to where the territorial sea begins in the Wonsan Bay 
area. 

The United States Government has no official information concerning 
breadth of territorial sea claimed by North Korea, but we assume it claims 
twelve miles in line with claims of most other communist countries and in 
view of the position it took in the 1953 armistice talks. The U. S. Embassy 
in Tokyo has reported several fishing boat incidents in which North Korean 
authorities appeared to claim a 70 mile jurisdiction-apparently for fishing 
purposes only. In May of 1966 and again in May of 1967 North Korean 
forces; seized Japanese fishing vessels located approximately twenty-nine 
and fifty-eight miles from the North Korean coast respectively. The fish- 
ing captains were told that North Korea claimed a seventy mile jurisdic- 
tion, and in the second case the captain was detained for four and one-half 
months and forced to sign a statement admitting ‘‘I invaded fishing 
grounds of North Korea.” 

The Pueblo was a commissioned vessel of the United States Navy and 
therefore entitled to the immunities recognized by article eight of the 1958 
convention on the high seas. Absolute immunity from any jurisdiction 
other than that of the flag state is, of course, the traditional rule of inter- 
national law, and the fact that North Korea is not a party to the 1958 con- 
vention is irrelevant. 

The: United States Government recognizes only the three-mile limit. 
North; Korea has never alleged that the Pueblo was within three miles of 
the North Korean coast. Thus from the United States view of interna- 
tional|law, even if the Pueblo had been at the position alleged by North 
Koreai (7.1 miles offshore), it would still have been on the high seas. None- 
theless, the Pueblo was under orders to stay at least thirteen miles from 
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North Korea, t.e. at least one mile beyond waters presumably claimed by 
North Korea. i 

Even if the Pueblo had been in the territorial waters of North Korea, 
its seizure would have been improper. On numerous occasions similar 
Soviet ships have intruded into United States territorial waters; we have 
warned them to leave and, when appropriate, have submitted protests 
through diplomatie channels. In the absence of immediate threat of armed 
attack (the Pueblo was armed with only two machine guns), escorting 
foreign naval vessels out of territorial waters is the strongest action a 
coastal state should take. The seizure of foreign war ships or other attacks 
upon them are much too dangerous and provocative acts to be permitted 
by international law. This restriction on the use of force by a coastal 
state is set forth in article twenty-three of the 1958 convention on the ter- 
ritorial sea, which authorizes, as the sole remedy, requiring a war ship 
to leave the territorial sea. 


(Department of State telegram of Feb. 8, 1968.) 


SoutHERN RHODESIA 


Following are excerpts from a statement made in the Security Council 
on March 20, 1968, by Ambassador William B. Buffum, Deputy United 
States Representative, on the question of Southern Rhodesia: 


The dismaying events of the past two weeks in Southern Rhodesia have 
brought us together once again here to consider the tragic situation in 
that territory. Three condemned African prisoners appealed in vain 
from an execution order issued by an illegal regime. Reprieves were 
then granted to these prisoners by Her Majesty the Queen, acting fully 
within her rights as the acknowledged sovereign of Southern Rhodesia. 
But thereupon, the Smith regime, in deliberate defiance of her authority, 
proceeded to hang them, along with two other condemned prisoners. 
Public opinion throughout the world, including my own country, has 
responded to these events with a sense of outrage. 

As long ago as last August, an official spokesman in Salisbury stated 
that the regime there had reached a decision to proceed with such execu- 
tions on what he termed ironically ‘‘humanitarian grounds.” He also 
said that there were 82 ‘‘remaining cases’’ in which death sentences were 
pending and that they would be ‘‘dealt with systematically and decisions 
taken on each case as soon as it is possible to do so.”’ 

Since that time, we regret to say, the number awaiting execution has 
increased to over one hundred. Five condemned prisoners, including 
the three reprieved by the Queen, have already been put to death. . Forty- 
seven have had their sentences commuted by the regime for reasons un- 
known to us. 

But what of those scores who remain under sentence of death? Pre- 
sumably they are still to be ‘‘dealt with systematically.” We know that 
several of them have been sentenced under a recent amendment to Southern 
Rhodesia’s Law and Order (Maintenance) Act, which now bears a most 
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disconcerting resemblance to legislation we are accustomed to find wherever 
oppressive and arbitrary government exists. This amendment, which the 
illegal! regime put into force last November over the objections of the 
Constitutional Council, prescribes a mandatory death penalty for persons 
who, ‘‘with intent to endanger the maintenance of law and order,” 
possess ‘‘any arms of war.’’ Like South Africa’s Terrorism Act, the 
new Rhodesian amendment violates the essence of civilized justice by 
placing upon the accused and not the accuser, the burden of proving 
beyond a reasonable doubt that he did not intend to ‘‘endanger the mainte- 
nance iof law and order.” And like South Africa’s Terrorism Act, the 
Southern Rhodesian Law and Order (Maintenance) Amendment Act ear- 
ries a broad and ambiguous definition of ‘‘terrorism,’’ conviction of which 
can itself carry the death penalty. 

Mr. President, the United States condemns as an outrage the hanging 
of the| five condemned men by the Smith regime, hangings which in the 
opinion of the sovereign authority for Southern Rhodesia were illegal. 
Moreover, we share the worldwide sense of alarm at the prospect that 
more ‘hangings may follow, pursuant to legislation which violates the 
most élementary standard of human justice. . 

Mr. | President, now more than ever the United States looks upon the 
situation in Southern Rhodesia with shock and grave concern. We are 
dismayed by the regime’s inhumanity and by its defiance of sovereign 
authority in its dealings with the prisoners. And we are gravely con- 
cerned about the future. For while my government has made every effort 
to assure full compliance on the part of cur own country with the selective 
mandatory sanctions which the Council imposed against Southern Rho- 
desia by its Resolution 232 of December, 1966, we share the recognition 
already expressed around this table that the sanctions applied thus far 
have simply not achieved their desired goal. 

Accordingly, while my Government will continue to comply fully with 
the mandatory sanctions of Resolution 232, we earnestly hope that this 
Council can and will quickly and unanimously find ways to achieve what 
I believe is a common objective shared by us all. We were very pleased 
to hear yesterday from the distinguished representative of the United 
Kingdom, Lord Caradon, that his Government as the sovereign authority 
is willing to enter immediately in consultations to this end, and I should 
like to pledge to him and to the Council now the full and constructive 
cooperation of the United States in such discussions . . 

| (U.S./U.N. Press Release 45 of March 20, 1968.) 
| 
| Sours West AFRICA 

Ilegal application of Terrorism Act to South West Africa 


Statements and resolutions are quoted below on the question of South 
West Africa: 
(1) Excerpts from a statement made in the U.N. Security Council on 
January 25, 1968, by Deputy U. S. Representative William B. Buffum: 
! 


| 
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If our search of the records is correct, today is indeed a historic ocea- 
sion. This is so because it marks the first time in the history of this 
organization that the Security Council has been seized with problems re- 
lating directly to South West Africa. Fifty-two members of our organiza- 
tion have requested this meeting in the hope that the Council will add its 
weight to that of the General Assembly to secure the release and repatria- 
tion of the 35 South West Africans now being tried at Pretoria under 
inadmissible legislation: the so-called Terrorism Act of 1967... . 

We believe that the entire international community has a responsibility 
to these individuals now on trial. That responsibility derives from the 
international status of South West Africa, the undertakings made in 
chapters 9 and 11 of the United Nations Charter, the general principles 
of international law, and from a very fundamental and basic concern for 
humanitarian treatment of fellow human beings. It is a responsibility 
that weighs very heavily on this Council at a time when the lives and 
freedoms of these inhabitants of the international territory of South West 
Africa are at stake. My Government is of the opinion that the extension 
of the terrorism laws to South West Africa is illegal, and we are thus 
prepared to join with other members of the Council in expressing such 
a view. 

Indeed, we think it entirely appropriate that in view of the urgency 
of the situation, the Security Council should be asked now to add its in- 
fluential voice to the call for the discontinuance of this illegal trial and 
to do so today. Accordingly, we welcome this move. We support the 
call on South Africa to release and repatriate those being tried and tc 
cease its application of the Terrorism Act to the territory and to its people 
We believe very strongly that it is important that the action of this Council 
on such a basic and important issue should be taken with the same unity of 
purpose and intent that existed when Resolution 2324 was adopted in the 
General Assembly... . 


(2) Text of Security Council Resolution 245 of January 25, 1968: 


The Security Council, 


Taking note of General Assembly resolution 2145 (XXI) of 27 October 
1966, by which it terminated South Africa’s Mandate over South West 
Africa and decided, inter alia, that South Africa has no other right to 
administer the Territory and that henceforth South West Africa comes 
under the direct responsibility of the United Nations, 

Taking note further of General Assembly resolution 2324 (XXII) of 
16 December 1967, in which it condemned the illegal arrest, deportation 
and trial at Pretoria of thirty-seven South West Africans, as a flagrant 
violation by the Government of South Africa of their rights, of the inter- 
national status of the Territory and of General Assembly resolution 2145 
(XXI), 

Gravely concerned that the Government cf South Africa has ignored 
world publie opinion so overwhelmingly expressed in General Assembly 
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resolution 2824 (XXII) by refusing to discontinue this illegal trial and 
to release and repatriate the South West Africans concerned, 

Taking into consideration the letter of 23 January 1968 from the 
President of the United Nations Council for South West Africa (8/8353), 

Noting with great concern that the trial is being held under arbitrary 
laws whose application has been illegally extended to the Territory of 
South West Africa in defiance of General Assembly resolutions, 

Mindful of the grave consequences of the continued illegal application 
of these arbitrary laws by the Government of South Africa to the Territory 
of South West Africa, 

Conscious of the special responsibilities of the United Nations towards 
the people and the Territory of Sgmth West Africa, 

1. Condemns the refusal of the Government of South Africa to comply 
with the provisions of General Assembly resolution 2324 (XXII); 

2. Calls upon the Government of South Africa to discontinue forthwith 
this illegal trial and to release and repatriate the South West Africans 
concerned ; 

3. Invites all States to exert their influence in order to induce the Gov- 
ernment of South Africa to comply with the provisions of the present 
resolution; _ 

4. Requests the Secretary-General to follow closely the implementation 
of the present resolution and to report thereon to the Security Council at 
the earliest possible date; 

5. Decides to remain actively seized of the matter. 

(U.8./U.N. Press Release 5 dated Jan. 25, 1968: 58 Dept. of State 

Bulletin 253 (1968).) 


(3) Excerpt from statement made by Morris B. Abram, United States l 
Representative in the Human Righis Commission, on February 9, 1968: 


a @ ÈR 2 R 


As a lawyer, I have examined this South African law under which 
these men were tried., I concluded at one time that the acts listed by that 
law as substantive capital crimes are as a matter of fact human rights, 
human rights recognized under the various provisions of the Universal 
Declaration of Human Rights. Furthermore, it is so vague as to furnish 
no possibility of effective defense or fair trial. It presumed these men 
to be guilty until they proved their innocence. 

Now, one would have thought that some grave civic disruption occurred 
that had caused the South African Government to stray so far from the 
rule of law and to invite the disrespect of every person who believes in 
freedom. But as one looks at the charges and as one peruses the evi- 
dence, one finds that instead of there being some grave, monstrous, per- 
vasive zivil disturbance or uproar in the country, one finds that actually 
one person had been killed somewhere by somebody in all of the activities 
which were listed in the charge sheet... . 

(U.S./U.N. Press Release 18 dated Feb. 9, 1968.) 
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(4) Statement by Ambassador Goldberg in the Security Council on 
February 16, 1968: 


We meet here today to consider the question of 33 South West Africans 
convicted, as one of them said, in a foreign land, in a foreign language, 
by the court of a foreign government, on charges which must also be 
described as foreign. 

The defendants have lived end been brought to trial under laws ef- 
fectively denying them the elementary human rights which they were 
seeking. Heavy sentences have been imposed upon 30 of them con- 
victed under the ‘‘Terrorism Act.” They had already, before trial, 
suffered thousands of hours in solitary confinement without contact with 
their families and without access to counsel. These 30 now face the bleak 
prospect of imprisonment ranging up to life in South African prisons. 
Those who pleaded guilty under the ‘‘Suppression of Communism Act’? 
live under the shadow of 5-year suspended sentences. 

Nor is that all. Although those already convicted have escaped the 
death penalty, Judge Ludorf has issued a public warning ‘‘that in the 
future our courts will not necessarily hesitate to inflict the death sen- 
tence.’’ It is obvious that the sentences already imposed, and the judge’s 
warning, all serve the purpose of South Africa to deter South West 
Africans from undertaking peaceful political action in order to partici- 
pate in the government of th2ir own affairs. It is also obvious that the 
South African authorities are hoping by police state measures, exempli- 
fied by the Terrorism Act of 1967, to neutralize political opposition from 
such organizations as the South West Africa People’s Organization, so 
that the South African Government may proceed unhindered, in South 
. West Africa with its policy of apartheid and with its strategy of divide 
and rule. 

Mr. President, the United States has made its view clear with respect 
to these trials. It is a view which we share with the international com- 
munity, including jurists and lawyers of high repute throughout the 
world. We believe that South Africa’s action in applying its own Terror- 
ism Act to South West Africa—an international territory over which 
South Africa’s Mandate has been terminated by its own violations—is 
contrary to the international obligations of the Government of South 
Africa, to the international siatus of the territory, to international law, 
and to the fundamental rights of the inhabitants. 

Obviously, the most recent developments give us no grounds to change 
this view or to diminish our concern. We still maintain our stated posi- 
tion that the defendants, and any other South West Africans held under 
the Terrorism Act, should be released and repatriated without delay. 

Through its actions and statements, South Africa has cloaked itself in 
a mantle of seeming legality. But, Mr. President, is this mantle really 
one of legality? And, to go one step further, of international responsi- 
bility? It is not. The legal justification for its actions is spurious. 
Not only do these actions run contrary to actions by the political organs 
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of the United Nations; the International Court of Justice has also made 
clear the international responsibility of South Africa with respect to the 
territory. This responsibility is such that even when South Africa ad- 
ministered South West Africa under the Mandate, its authority was 
conditioned by certain obligations—including the clear obligation to look 
to the welfare of the inhabitants. Surely, by applying its apartheid laws 
in the territory it did not honor but rather breached this obligation. 
Now that the Mandate is at an end, it cannot invoke even such a condi- 
tional authority. 

Another legal flaw appears in the ex post facto provision of the Terror- 
ism Act, a provision which was invoked against the defendants. This 
provision troubled the court itself, to the point where the judge specifically 
cited the retroactive effect of the law as reason for not imposing the death 
penalty. However, having shown judicial concern on this point, the 
judge then sought to justify severe prison sentences by taking into account 
common Jaw crimes which he considered might have been committed. 
This was done despite the fact that the defendants had neither been 
charged nor prosecuted for common law crimes and hence had no oppor- 
tunity to defend themselves on such charges or to avail themselves of the 
important ordinary legal safeguards appropriate to such defense. 

A further cause for concern appears in reports in the South African 
press of charges, supported by sworn affidavits, that several South West 
Africans have been subjected to brutal and inhuman treatment by the 
South African police during detention. 

One would have hoped, Mr. President, that these charges bearing as 
they do on the treatment accorded to persons on trial for their lives, 
would be fully aired before the conclusion of the trial. Instead, despite 
the strenuous objections of the applicants’ counsel, the hearing on these 
affidavits was postponed until after the trial and sentencing were con- 
cluded. 

In sum, Mr. President, having been tried in a foreign court under an 
invalid law, the defendants were in effect sentenced upon charges other 
than those for which they had been prosecuted—and without some of the 
most important safeguards normally available to the defense. 

Against this background of injustice, my Government views with 
serious concern recent reports in the South African Press that other 
alleged terrorists have been arrested under this same ‘‘Terrorism Act’’ and 
are being held by the police. The alleged co-conspirators listed in the 
proceedings of the recent trial numbered 81. In view of Judge Ludorf’s 
reference to future trials, we cannot with equanimity ignore this pos- 
sibility. 

Now, Mr. President, I come to the question of what further action 
ean and should be taken. Already this Council, in Resolution 245, unani- 
mously condemned South Africa’s actions in this matter. Now we face 
the difficult problem of how best to bring practical relief to those South 
West Africans who have been sentenced and any others who may be 
detained and charged. ; 


1968] CONTEMPORARY PRAOTICE OF THE UNITED STATES 763 


My Government has given 2areful thought to this matter, and today 
we would like to make some suggestions for the consideration of the 
Security Council. We have no doubt that suggestions will likewise be 
made by other members in the course of this debate, and they will receive 
the earnest attention of my Delegation. 

Our suggestions are these: 

First, the United Nations through its appropriate organs, and individual 
members of the United Nations, should continue and increase their efforts 
to persuade the South African Government of the wrongness of its actions 
and to secure the release and repatriation of those South West Africans 
who are wrongfully detained ir. South Africa. My own Government, pur- 
suant to General Assembly Resolution 2324 and Security Council Resolu- 
tion 245, has made clear its position directly to the Government of South 
Africa and will continue to do so. 

Second, it is important to divest the South African Government of the 
cloak of legality which it has put on to cover up its invalid actions. Sev- 
eral distinguished representatives, including those of Finland, Sweden, and 
Yugoslavia, have suggested recourse in this matter to the International 
Court of Justice. In the view of my Delegation this suggestion is worthy 
of exploration by the members of the Council. 

Third, earlier this week it was suggested in the Human Rights Com- 
mission that a special representative of the Secretary General might be 
dispatched to Southern Africa to undertake all possible humanitarian 
measures to alleviate the unfcrtunate conditions now prevailing in the 
area. This suggestion was well received. Encouraged by the response 
of several members of the Commission, my delegation would like to offer 
it for the consideration of the Security Council. Such a special repre- 
sentative could perform a useful service in regard to the issue we now 
face. 

Fourth, every effort should be made to assure humane treatment of 
those South West Africans detained by South Africa. All governments, 
including the Government of South Africa which is a party to the Geneva 
Conventions of 1949, should recognize the special impartial and humani- 
tarian role of the Red Cross. Indeed, South Africa has recently twice 
availed itself of Red Cross assistance in connection with its prisons. I 
suggest that it would be wholly appropriate to request that the Inter- 
national Committee of the Red Cross be invited by the South African 
Government to have full, continuing and unimpeded access to each South 
West African who has at any time been detained under the Terrorism 
Act of 1967. We believe this step should be taken concurrently with 
the efforts to obtain the release and repatriation of those South West 
Africans who are wrongfully detained. l 

Mr. President, I recently read with interest in an official publication 
of the Government of South Arica, South African Panorama, an article 
about the appellate division of the Supreme Court, entitled ‘‘Symbol of 
Legal Majesty.” This article says: ‘‘South Africa’s legal system is de- 
signed to secure justice for all.” 
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History will judge whether this claim can be sustained. But we have 
a legal aphorism in my country which I think is pertinent now: ‘‘ Justice 
delayed is justice denied.” 

It is time for all who believe in the rule of law to call upon South Africa 
to secure justice for those who have been detained under this invalid law 
—and without further delay. 

(U.S./U.N. Press Release 21 dated Feb. 16, 1968.) 
(5) Text of Security Council Resolution 246 of March 14, 1968: 


The Security Council, 

Recalling its resolution 245 (1968) of 25 January 1968, by which it 
unanimously condemned the refusal of the Government of South Africa 
to comply with the provisions of General Assembly resolution 2324 (XXII) 
of 16 December 1967 and further called upon it to discontinue forthwith 
the illegal trial and to release and repatriate the South West Africans 
concerned, 

Taking into account General Assembly resolution 2145 (XXI) of 27 
October 1966 by which the General Assembly of the United Nations ter- 
minated the Mandate of South Africa over South West Africa and 
assumed direct responsibility for the Territory until its independence, 

Reaffirming the inalienable right of the people and Territory of South 
West Africa to freedom and independence in accordance with the Charter 
of the United Nations and with the provisions of General Assembly reso- 
lution 1514 (XV) of 14 December 1960, 

Mindful that Member States shall fulfil all their obligations as set forth 
in the Charter, 

Distressed that the Government of South Africa has failed to comply 
with Security Council resolution 245 (1968), 

Taking into account the memorandum of the United Nations Council 
for South West Africa of 25 January 1968 on the illegal detention and 
trial of the South West Africans concerned as also the letter of 10 Febru- 
_ ary 1968 from the President of the United Nations Council for South West 
Africa, 

Reaffirming that the continued detention and trial and subsequent sen- 
tencing of the South West Africans constitute an illegal act and a flagrant 
violation of the rights of the South West Africans concerned, the Universal 
Declaration of Human Rights and of the international status of the Ter- 
ritory mow under direct United Nations responsibility. 

Cognizant of its special responsibility towards the people and the Terri- 
tory of South West Africa, 

1. Censures the Government of South Africa for its flagrant defiance 
of Security Council resolution 245 (1968) as well as of the authority of 
the United Nations of which South Africa is a Member; 

2. Demands that the Government of South Africa forthwith release and 
repatriate the South West Africans concerned; 

3. Calls upon Members of the United Nations to co-operate with the 
Security Council, in pursuance of their obligations under the Charter, in 
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order to obtain compliance by the Government of South Africa with the 
provisions of the present resolution ; 4 

4. Urges Member States who are in a position to contribute to the im- 
plementation of the present resolution to assist the Security Council in 
order to obtain compliance by she Government of South Africa with the 
provisions of the present resolution; 

5. Decides that in the event of failure on the part of the Government 
of South Africa to comply with the provisions of the present resolution, 
the Security Council will meet immediately to determine upon effective 
‘steps or measures in conformity with the relevant provisions of the Charter 
of the United Nations; 

6. Requests the Secretary-General to follow closely the implementation 
of the present resolution and to report thereon to the Security Council not 
later than 31 March 1968; 

7. Decides to remain actively seized of the matter. 

(United Nations Security Council Doc. S/RES/246 (1968) of 
March 14, 1968.) 


| Vier-Nam 


War crimes and other prohibited acts—criteria for classification and 
disposition of detainees—prisoners of war—determination of eligibility 


There are quoted below portions of three directives issued by Head- 
quarters, United States Military Assistance Command, Vietnam: (1) 
Directive Number 27-5 of November 2, 1967, Legal Service—War Crimes 
and Other Prohibited Acts, (2) Annex A, Criteria for Classification and 
Disposition of Detainees, of Directive Number 381-46 of December 27, 
1967, Military Intelligence—Combined Screening of Detainees, and (3) 
Directive Number 20-5 of March 15, 1968, Inspections and Investigations 
~——Prisoners of War—Determination of Eligibility. 


(1) Directive Number 27-5 of November 2, 1967: 


Legan SERVICES 
War CRIMES AND OTHER PROHIBITED ACTS 


1. Purposs. To reaffirm the prohibition against commission of war 
crimes and related acts. 

2. BackerounD. Over the years, there have evolved certain rules 
which civilized nations observe in the conduct of war. These rules are 
known as the law of war. They represent the principle that, even in 
wartime, there are rules governing behavior and prescribing the limits to 
which troops can go, collectively and individually, in prosecuting the war. 

3. Derinirion. A war crime is the technical expression for a violation 
of the law of war by any person or persons, military or civilian. Every 
violation of the law of war is a war crime. 

4. ILLUSTRATION. The following are examples of war crimes and re- 
lated improper acts. It is important to note that this list is not intended 
to include all such acts. 

a. Maltreatment or mutilation of dead bodies. 
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b.i Maltreatment of prisoners of war or detainees. 

c. Use of forbidden arms and ammunition. 

d.| Abuse of or firing on the flag of truce. 

e. | Improperly taking personal effects or money from prisoners of war 
or detainees. 

£. | Killing spies or other persons who have committed hostile acts with- 
out trial. 

g! Torture or inhuman treatment of a prisoner of war or detainee. 

h.i Depriving prisoners of war or detainees of the right of a fair trial. 

i. ‘Looting or purposeless destruction. 

5. Appiicasmiry. This directive is applicable to all US military per- 
sonnel! and to US eivilian personnel serving with or accompanying the 
armed] forces in the field. 

6. Action. Commission of any act enumerated in paragraph 4, above, 
or constituting a war crime is prohibited. Violation of this directive will 
be punishable in accordance with the provisions of the Uniform Code of 
Military Justice. . . 


(2) Annex A of Directive Number 381-46 of December 27, 1967: 
iCRITERIA FOR CLASSIFICATION AND DISPOSITION or DETAINEES 


1. Purrose. To establish criteria for the classification of detainees 
which| will facilitate rapid, precise screening, and proper disposition of 
detainees. 

2. DEFINITIONS. 

a. Detainees. Persons who have been detained but whose final status 
has not yet been determined. Such persons are entitled to humane treat- 
ment jn accordance with the provisions of the Geneva Conventions. 

b. Classification. The systematic assignment of a detainee in either 
the PW or Non-Prisoner of War category. 

e.| Prisoners of War. All detainees who qualify in accordance with 
paragraph 4a, below. 

d! Non-Prisoners of War. All detainees who qualify in accordance 
with paragraph 4b, below. 

3. CavEcories or Forces. 
| Viet Cong (VC) Main Force (MF). Those VC military units 
which! are directly subordinate to Central Office for South Vietnam (COS- 
VN), ia Front, Viet Cong military region, or sub-region. Many of the 
VC units contain NVA personnel. 
| Viet Cong (VC) Local Force (LF). Those VC military units 
which! are directly subordinate to a provincial or district party committee 
and which normally operate only within a specified VC province or district. 
c; North Vietnamese Army (NVA) Unit. A unit formed, trained and 
designated by North Vietnam as an NVA unit, and composed completely 
or primarily of North Vietnamese. 

d. Irregulars. Organized forces composed of guerrilla, self-defense, 
and seeret self-defense elements subordinate to village and hamlet level 
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VC organizations. These forces perform a wide variety of missions in 
support of VC activities, and provide a training and mobilization base 
for maneuver and combat support forces. 

(1) Guerrillas. Full-time forces organized into squads and pla- 
toons which do not necessarily remain in their home village or hamlet. 
Typical missions for guerrillas include propaganda, protection of village 
party committees, terrorist, and sabotage activities. 

(2) Self-Defense Force. A VC paramilitary structure responsible 
for the defense of hamlet and village in VC controlled area. These forces 
do not leave their home area, and they perform their duties on a part- 
time basis. Duties consist of constructing fortifications, serving as ham- 
let guards, and defending home areas. 

(8) Seeret Self-Defense Force. A clandestine VC organization 
which performs the same general function in Government of Vietnam 
(GVN) controlled areas. Their operations invclve intelligence collection, 
as well as sabotage and propaganda activities. 


4, CLASSIFICATION oF DETAINEES. 


a. Detainees will be classified PW’s when determined to be qualified 
under one of the following categories: 

(1) A member of one of the units listed in paragraph 3a, b, or ¢, 
above. 

(2) A member of one of the units listed in paragraph 3d, above, 
who is captured while actually engaging in combat or a belligerent act 
under arms, other than an act of terrorism, sabotage, or spying. 

(3) A member of one of the units listed in paragraph 3d, above 
who admits or for whom there is proof of his having participated or en- 
gaged in combat or a belligerent act under arms other than an act of ter- 
rorism, sabotage, or spying. 

b. Detainees will be clasified as Non-Prisoners of War when deter- 
mined to be one of the following categories: 


(1) Civil Defendants. 

(a) A detainee who is not entitled to PW status but is subject 
to trial by GVN for offenses against GVN law. 

(b) A detainee who is a member of one of the units listed in 
paragraph 3d, above, and who was detained while not engaged in actual 
combat or a belligerent act under arms, and there is no proof that the 
detainee ever participated in actual combat or belligerent act under arms. 

(c) A detainee who is suspected of being a spy, saboteur, or 
terrorist. 

(2) Returnees (Hoi Chanh). All persons regardless of past mem- 
bership in any of the units listed in paragraph 3, above, who voluntarily 
submit to GVN control. 

(8) Innocent Civilians. Persons not members of any units listed 
in paragraph 3, above, and not suspected of being civil defendants. 


| 
| : 
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5. DISPOSITION or CLASSIFIED DETAINEES. 
i 
a. Detainees who have been classified will be processed as follows: 


(1) US captured PW’s and those PW?’s turned over to the US by 
FWMAF will be retained in US Military channels until transferred to 
the ARVN PW Camp. 

(2) Non-Prisoners of War who are suspected as civil defendants 
will be Ireleased to the appropriate GVN civil authorities. 

(8) Non-Prisoners of War who qualify as returnees will be trans- 
ferred to the appropriate Chieu Hoi Center. 

(4) Non-Prisoners of War determined to be innocent civilians will 
be released and returned to the place of capture. . 


(3) Directive Number 20-5 of March 15, 1968:* 


INSPECTIONS AND INVESTIGATIONS 


PRISONERS OF WaAR—DETERMINATION OF ELIGIBILITY 

1. PURPOSE. To prescribe policies and procedures for determining 
whether personnel in the custody of the United States who have com- 
mitted belligerent acts are entitled to prisoner of war status. 

2. GENERAL. 

a. Article 5 of the Geneva Convention Relative to the Treatment of 
Prisoners of War (GPW) requires that the protections of the Convention 
be extended to a person who has committed a belligerent act and whose 
entitlement to Prisoner of War (PW) status is in doubt until such time 
as his status has been determined by a competent tribunal. 

b. This directive provides authority and establishes procedures for: 

( 1) The convening of GPW Article 5 tribunals. 
(2) The convening of the MACV PW Rescreening Team. 


e. Screening, classification and disposition of detainees will be in ac- 
cordance with MACV Directive 381-46. 
d. ‘Evacuation, processing and accountability of PW will be in ac- 
cordance with MACV Directive 190-3. 
3. APPLICABILITY. This directive applies to prisoners of war, non- 
prisoners of war and doubtful cases who are captured by or are in the 
custody of United States forces. 


4, DEFINITIONS. 


a. The definitions and criteria for classification of detainees will be in 
accordance with Annex A, MACV Directive 381-46. 

b.|Doubtful cases. Persons who have committed a belligerent act and 
whose entitlement to status as a PW is in doubt. 

e. 'Convening Authorities. Commanders of those major subordinate 
units which may reasonably be expected to take prisoners and who are 


* This directive supersedes MACV Directive 20-5, 21 September 1966 including Change 
1, 16 December 1968. 
ja 


i 
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authorized to convene general courts-martial under Article 22 of the Uni- 
form Code of Military Justice. Í 


5. BACKGROUND. 


a. The United States is a party to the Geneva Conventions of 12 
August 1949. There are four separate Conventions. Number I is for the 
amelioration of the condition of the wounded and sick of armed forces in 
the field (GWS). Number II is for the amelioration of the condition of 
the wounded, sick, and shipwrecked members of armed forces at sea 
(GWS Sea). Number III provides for treatment of prisoners of war 
(GPW). Number IV provides for the protection of civilians (GC). 
Each convention is reproduced in full ia DA Pamphlet 27-1, AF Pamphlet 
110-1-3 (Treaties Governing Land Warfare) and NWIP 10-2 (Law of 
Naval Warfare). 

b. The United States considers the armed conflict presently existing 
in Vietnam to be internationa. in character. Accordingly, all articles of 
all four Geneva Conventions are applicable. 

c. Article 5, GPW, provides for the convening of tribunals by a 
detaining power. The sole purpose of a tribunal is to determine in 
doubtful cases, whether a detained person who has committed a belliger- 
ent act is entitled to status as a prisoner of war. 

d. The responsibility for determining the status of persons captured 
by US forces rests with the United States. Before any detainee is released 
or transferred from United States custody, his status as prisoner of war 
or non-prisoner of war must be determined. 

e. Some persons obviously are prisoners of war; e.g., NVA or Viet 
Cong regulars taken into custody on the battlefield while they are engaged 
in open combat. Others obviously are not prisoners of war; e.g., civilians 
who are detained as suspects, found to be friendly, and released; or re- 
turnees who received favored treatment under the Chieu Hol program. 
In other cases entitlement to PW status may be doubtful. In doubtful 
cases the necessity for a determination of status by a tribunal may arise. 

f. A detainee will be referred to an Article 5 tribunal only when: 

(1) He has committed a belligerent act, and 
(2) Hither of the following conditions exist: 


(a) There is doubt as to whether the detainee is entitled to PW 
status. 

(b) A determination has been made that the status of the de- 
tainee is that of a non-prisoner of war and the detainee or someone in his 
behalf claims that he is entitled to PW status. 


6. RESPONSIBILITIES. 


a. All United States military and DOD civilian personnel who take 

or have custody of a detainee will: 
(1) Comply with the provisions of the Geneva Conventions. Viola- 
tion of the humane provisions of the Conventions is an offense under the 
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Uniform Code of Military Justice. Persons who commit violations of the 
Geneva Conventions may be subject to trial by court-martial. 

(2) Afford to each detainee in their custody treatment consistent 
with that of a prisoner of war, unless or until it has been determined by 
competent authority in accordance with this directive that the detainee 
is not a prisoner of war. 


b. Commanders of subordinate commands (defined in paragraph 2 of 
MACY Directive 310-2) will: 
(1) Insure that personnel of their commands comply with para- 
graph 6a above. 
(2) Insure that before any detainee is released from US custody 
his status has been determined by competent authority. 
(3) Insure that all prisoners of war and non-prisoners of war, in 
the custody of their forces, are evacuated, processed, and accounted for 
in accordance with MACV Directive 190-3. 

(4) Insure that all detained persons in the custody of US forces, 
who are sick or wounded, are provided medical treatment and care re- 
quired by their state of health. 

(5) Insure that persons determined to be non-prisoners of war are 
segregated from prisoners of war prior to their transfer to Vietnamese 
saver 





c. Navy, Air Force, and Coast Guard units may transfer doubtful 
eases to the most convenient US Army or Marine GCM authority compe- 
tent to ‘convene tribunals under the provisions of this directive. 

d. The Interrogating Officer will: 

(1) Determine whether the status of a detained person is that of a 
prisoner of war, non-prisoner of war, or doubtful case. This determina- 
tion will be recorded on the Detainee Report Form (see also MACV Di- 
rective (381-11). 

. (2) Refer the following cases to the appropriate Staff Judge Advo- 
eate or ‘Staff Legal Officer: 


(a) Doubtful cases. 
' (b) Cases in which he has made an initial determination that 
the status of the detainee is that of a civil defendant. 


i 
} 
j 
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(3) In doubtful cases or in those cases in which he has made an 
initial determination that the status of a detained person is that of a civil 
defendant, forward the Detainee Report Form and a summary of the 
relevant facts upon which his decision was based (or a copy of the pre- 
liminary interrogation report) to the appropriate Staff Judge Advocate 
or Staff Legal Officer for review. 

(4) Turn all prisoners of war and non-prisoners of war over to the 
proper authorities in accordance with MACV Directive 381-46... . 





ANNEX A. TRIBUNAL PROCEDURES 


1. Jurispiction. Military tribunals convened pursuant to MACV Di- 
rective'20-5 shall be limited in their deliberations to the determination of 
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whether detained persons ordered to appear before it are entitled to 
prisoner of war status. 

2. APPLICABLE Law. In making its determination of entitlement or 
nonentitlement to prisoner of water status the tribunal should apply the 
following: 


a. The Geneva Conventions of 12 August 1949, with special attention 
given to Article 4 of the Geneva Convention Relative to the Treatment of 
Prisoners of War (GPW). 

b. The definition of PW currently applicable in Vietnam contained 
in MACY Directive 381-46. 

c. The Law of Land Warfare, FM 27-10, Paragraphs 60-83. 

d. The Law of War as recognized by international law. 


3. Mempersnip. The tribunal shall consist of not less than 3 officers. 
When practicable, the members should be judge advocates or other military 
lawyers familiar with the Geneva Conventions. In any event, at least 
one member of the tribunal will be a judge advocate or other military 
lawyer familiar with the Geneva Conventions. The senior member shall 
act as president of the tribunal. 

4. COUNSEL FoR THE TRIBUNAL. A judge advocate or other military 
lawyer shall be designated as counsel for the tribunal. Counsel is not a 
member of the tribunal and has no vote. He is responsible for the clerical 
and preliminary work of the hearing including advising the detainee of 
his rights. He arranges for the attendance of witnesses and assembles 
the documents for use by the tribunal. At the hearing he presents all 
evidence relevant to the issue and is responsible for preparing the report 
of the hearing. 

5. Quorum. The presence of three members appointed to the tribunal, 
one of whom must be a judge advocate or other military lawyer familiar 
with the Geneva Conventions, shall be necessary to constitute a quorum. 

6. Voria. All decisions of the tribunal shall be by majority vote. In 
the event the votes are evenly divided, the decision shall be in favor of 
PW status. 

7. RIGHTS or THE DETAINEE. The detainee shall be advised of and ae- 
corded the following fundamental rights considered to be essential to a 
fair hearing: 


a. No person may be deprived of his status as a prisoner of war with- 
out having had an opportunity to present his case with the assistance of 
a qualified advocate or counsel. 

b. The detainee shall be entitled to the services of a competent in- 
terpreter. 

c. The detainee shall have the right to be present with his counsel 
at all open sessions of the tribunal. 

8. COUNSEL FOR THE Detainer. Each detainee shall have the right to 
be represented by counsel. He may select anyone reasonably available, 
including a fellow detainee. If the detainee does not wish to make a 
selection or if the counsel requested is not reasonably available, the con- 
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vening authority shall appoint a judge advocate or other military lawyer 
familiar with the Geneva Conventions as counsel for the detainee. 


9. RIGETS OF COUNSEL FOR THE DETAINEE. 


a. Counsel shall have a period of at least one week before the hearing 
in order to prepare his case. This right may be waived by counsel. 

b. Counsel shall be informed of the procedure to be followed by the 
tribunal at the hearing. 

c. Counsel shall be afforded free access to visit the detainee and inter- 
view him in private. 

d. Counsel shall be afforded a reasonable opportunity to confer pri- 
vately with essential witnesses, including prisoners of war. 

e. Counsel shall have the right to call witnesses, to examine and 
cross-examine witnesses, and to present evidence in behalf of the detainee 
subject to such reasonable restrictions as the tribunal may impose. 

f. Counsel may address the tribunal during the proceedings, make a 
final argument, and make a statement in behalf of the detainee. 


10. Riant ro Testy. The detainee may testify in his own behalf or 
remain silent at his option. 
11. Evinence. 


a. The tribunal shall not be bound by the rules of evidence prescribed 
for trials by court-martial. It should consider any matter presented 
which is relevant to the issue whether written or oral, sworn or unsworn. 

b. The tribunal may refuse to consider any oral or written matter 
presented if it is irrelevant, immaterial, or unnecessarily repetitive or 
cumulative. ` 


12. INTERPRETER. 


a. Each detainee has the right to the services of a qualified interpreter 
throughout the proceedings and in his dealings with his counsel. 
b. The attorney-client privilege also shall apply to the interpreter. 


13. POWERS OF THE TRIBUNAL, The tribunal shall have the power to: 


a. Order US military witnesses to appear and to Padnest the appear- 
ance of civilian witnesses. 

b. Question all witnesses including the detainee, should he choose to 
testify at the hearing. 

c. Require the production of documents and real evidence. 

d. Require of each witness an oath, affirmation, or such declaration 
as is customary in the country of the witness. 

e. Appoint officers for carrying out any task designated by the tri- 
bunal, including the taking of evidence on commission. 

f. To determine the mental and physical capacity of the detainee to 
participate in the hearing. 


14. Conpuct or HEARING. 


a. The president upon calling the tribunal to order should first read 
the order appointing the tribunal 
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b. Counsel for the tribunal will cause a record to be made of the time, 
date, and place of the hearing, and the identity and qualifications of all 
participants. 

c. The president should shen explain to the detainee his rights, the 
purpose of the hearing, and tke possible consequences of the decision. 

d. Counsel for the tribunal will read the report of the interrogating 
officer summarizing the facts upon which the interrogating officer’s decision 
was based. ` 

e. Witnesses expecting to be called will be exeluded from the hearing 
except while testifying. An sath or affirmation will be administered by 
counsel for the tribunal. 

£. Counsel for the detainee may make or waive an opening statement. 

g. Counsel for the tribunal should then present all relevant evidence 
to which he has access through the testimony of witnesses, documents, or 
real evidence without regard to whether the evidence is favorable or un- 
favorable to the detainee. 

h. Counsel for the detainee and counsel for the tribunal may cross- 
examine witnesses or develop new matters as long as they are relevant 
to the issues before the tribunal. 

i. Counsel for the detainee may present witnesses, documents, affi- 
davits, real evidence, and swarn or unsworn statements in behalf of the 
detainee. 

J. Hither counsel may cal. witnesses in rebuttal or surrebuttal. 

k. At the conclusion of the presentation of evidence by both counsel 
the tribunal may recall witnesses or call additional witnesses. 

L After all evidence is in and after closing oral argument has been 
made by both counsel, the hearing will be closed. 

m. The tribunal will deliberate in closed session. Only voting mem- 
bers will be present. 

n. In closed session the tribunal will make its determination of status. 
Its decision will be recorded using the format at Annex B of MACY 
Directive 20-5 as a guide and will be signed by all members. 

o. In open session the president will announce the decision of the 
tribunal. 


15. Post HEARING PROCEDUEBES. 


a. In cases in which the detainee has been determined to be entitled 
to PW status, a brief resume of the facts and circumstances upon which 
the decision was based will be appended to the decision. A copy of the 
order appointing the tribunal will be attached. 

b. In cases in which the detainee has been determined not to be en- 
titled to PW status, the following items will be attached to the decision: 

(1) A copy of the order appointing the tribunal. 

(2) A statement of the time and place of the hearing, persons 
present, and their qualifications. 

(3) A summary of the testimony of all witnesses heard by the tri- 
bunal. 
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(4) Certified copies of all supporting documents upon which the 
decision: was based. 

(5) Drawings, photographs, or accurate descriptions of items of 
real evidence considered by the tribunal. 


e. Counsel for the tribunal will assist in the preparation of the 
record of proceedings. 

d. The original and 2 copies of the tribunal’s decision and all sup- 
porting’ documents will be forwarded by the president to the convening 
authority within one week from the date of the announcement of the de- 
cision; ithe original will be forwarded by the convening authority to 
COMUSMACV, ATTN: SJA; one copy will be retained by the convening 
authority; one copy will be made available to the detainee or his counsel 
upon request... . 


ANNEX E. MACV PW RESCREENING TEAM 


1. PURPOSE. To review the cases of PWs captured and classified by US 
forces whose entitlement to PW status is questioned by the GVN. 

2. BACKGROUND. From time to time, MAOY receives requests from the 
GVN, through the Joint General Staff, to review the cases of certain PW, 
captured and classified by US forces and held in Vietnamese PW camps, 
who may have been erroneously classified as PW. The MACV PW Re- 
screening Team is created to respond to these requests. 

3. COMPOSITION. The MACV PW Rescreening Team will be composed 
of four officers. They will be one each from MACJ1, MACJ2, MACJA 
and the capturing unit. 

4. RESPONSIBILITIES. 


a. 'MACJ1 representative will have primary general staff supervision 
over the rescreening activities. 

b. MACJ2 representative will be responsible for classification of those 
rescreened. 

c. MACJA representative will advise and assist in the classification 
of those resereened. 

d. | Capturing unit representative will provide advice and assistance 
to the rescreening team and provide all available capturing unit records 
and reports on the PW to be rescreened. 





5. PROCEDURES. 


a. Requests from GVN for PW resecreening will be received and co- 
ordinated by MACJ1. In the event that a roster of PW whose status is 
being questioned does not accompany the request for rescreening, MACJ1 
will obtain such roster prior to the rescreening. Upon receipt of the 
roster, MACJ 1 will furnish two copies of it to MACJ2. 

b.! Prior to the visit of the MACV PW Rescreening Team to the PW 
camp, a combined interrogation team, coordinated by MACJ2, will assure 
that sufficient records are available on each PW who is to be resereened 
to enable a decision to be made in his case. The record on each PW to 
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be resereened must contain the report of an interrogation conducted by a 
US interrogator. For this purpose the initial Preliminary Interrogation 
Report (MACV Form 370) will suffice. 

ce. MACJ2 will notify MACJ1 when the records of the PW are in 
order and ready for rescreening. MACJ1 will then arrange for the re- 
screening and will notify the participants of the date. 

d. Rescreening shall be accomplished at the PW camp where the 
PW and their records are located. Personnel from the capturing unit 
will be present during the rescreening, in order that the rescreening team 
might have the benefit of their advice and assistance, as well as the records 
and reports of the capturing unit and initial interrogators. It is con- 
sidered desirable that appropriate RVNAF personnel be present during 
the rescreening to advise and assist the MACV PW Rescreening Team. 
Such personnel may assist ir. the rescreening, but it must be emphasized 
that the determination concerning the status of a US captured and classi- 
fied PW is a unilateral decision made by US personnel. 

e. The rescreening team will utilize all documents available in the 
rescreening of PW. Such documents will include, but not be limited to: 
the Preliminary Interrogation Report (MACV Form 370); other written 
records of interrogations; the Detainee Card (USARV Form 365); the 
Detainee Report Form (USARV Form 364); and PW camp records. 

f. When considered nec2ssary, the rescreening team will interview 
individual PW and conduct such interrogation as is deemed necessary. 

g. After considering all available evidence, the rescreening team will 
make a determination whether each PW whose case has been studied 
should be continued in that status or reclassified as a civilian. Status will 
be changed from PW only when the evidence clearly indicates that to be 
appropriate. 

h. Hach case will be reviewed by the MACJA representative. Re- 
classification to non-PW status will not be accomplished without his con- 
currence. Any ease about which the MACJA representative has doubts 
will be referred to an Article 5, GPW, tribunal in accordance with the 
provisions of this directive. 

i, The case of any detainee who claims PW status, but who the re- 
screening team feels should be reclassified as a civilian, will be referred 
to an Article 5, GPW, tribural in accordance with the provisions of this 
directive. 


6. Reports. The resereening team will submit a report of each re- 
sereening utilizing the format contained at Annex F of this directive, 
which shall include as an inclosure thereto a complete roster of the PW 
resereened and the determinacion made in each case. 


JUDICIAL DECISIONS 
By Arona E. Evans 
l Of the Board of Editors 


| Unirep Staves Case Notes 


Letters rogatory—execution of—definition of “tribunal” for purpose 
of execution of letters rogatory issued by foreign tax office—the 
law of the United States 

In RE Lerrers Rogatory ISSUED BY DIRECTOR OF INSPECTION OF 
GOVERNMENT or Inpia. 385 F. 2d 1017. 

U. S. Ct. App., 2d Cir., November 9, 1967. 


Letters rogatory were issued by the Government of India to enable the 
Director! of Inspection of the Ministry of Finance to make a determination 
as to the amount of income tax to be assessed against A. K. Jain of 
Calcutta. The District Court for the Southern District of New York 
appointed a commissioner to execute the letters rogatory. Jain and Brown 
Brothers, Harriman & Co. having unsuccessfully moved to vacate this 
order and to quash a subpoena duces tecum issued by the commissioner,? 
brought | this appeal. Reversing the District Court’s decision, the Court 
of Appeals held that an Indian Income Tax Office is not a ‘‘tribunal’’ 
within the meaning of 28 U.S.C. §1782 as revised in 1964 to provide for 
assistance by district courts in connection with prcesediige ‘in a foreign 
or international tribunal.’’ 

Examining the legislative history of the 1964 revision of 28 U.S.C. 
§1782, Judge Friendly said: 


While Congress materially expanded the scope of 28 U.S.C. §1782 
in 1964, it did not go to the full extent of authorizing a district court 
to execute letters rogatory whenever requested by a foreign country 
or a party there; the testimony must be ‘‘for use in a proceeding in a 
foreign or international tribunal.” The amendment must be in- 
terpreted in terms of the mischief it was intended to rectify. The 
reference in the quoted committee reports to proceedings ‘‘pending 
before investigating magistrates in foreign countries’? was explained 
by the citation of a 1956 paper pointing out that about half of the 
letters rogatory received by the French Consulate in New York— 
and enforced by the United States District Courts—issued from 
juges d'instruction, whose investigations were only dubiously within 
28 U.S.C. §1782 as it then stood? ` 


He distinguished the function of the French juge d'instruction from that 
of the Indian Income Tax Officer: 





We do not hold that the expansion effected by the 1964 amendment is 


1In re Government of India, 272 F. Supp. 758 (8.D.N.Y., 1967); digested in 62 
AJL. ae (1968). 2385 F. 2d 1017 at 1020. 
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limited to investigating magistrates similar to the juge d’instruction 
and still less that a foreign agency must satisfy all the requirements 
for adjudicative proceedings under the Administrative Procedure 
Act, 5 U.S.C. §554, to qualify as a ‘‘tribunal’’ under 28 U.S.C. §1782. 
On the other hand, that concept is not so broad as to include all the 
plethora of administrators whose decisions affect private parties and 
who are not entitled to act arbitrarily, and one useful guideline is the 
absence of any degree of separation between the prosecutorial and 
adjudicative functions.® 

The court noted further that according to the common understanding in 

the United States a ‘‘tax assessor’? would not be regarded as a ‘‘tribunal.’’ 


Diplomatic immunity—United Nations—termination of mission by 
declaration of persona non grata—duration of immunity—potential 
waiver of immunity by sending state—effect of enforced departure 
of diplomatic agents on defense position in pending criminal pro- 
ceedings—jurisdiction of Federal District Court over foreign wit- . 
nesses—the law of the United States 

UNITED States v, BUTENKO. 384 F. 2d 554. 

U.S. Ct. App., 3d Cir., October 6, 1967. 


The appellants, J. W. Butenko and I. A. Ivanov, were convicted on 
counts of conspiring to supply and supplying information to the Soviet 
Union,* about a command and control system of the United States Air 
Force Strategic Air Command and failing to register as Soviet agents.’ 
Butenko was also convicted of conspiracy to violate the registration statute. 
Butenko, an American national, was employed by a subsidiary of the 
International Telephone and Telegraph Company to work on the produc- 
tion of the command and control system under an Air Force contract. 
Ivanov worked for the Amtorg Trading Company. Three attachés of the 
Soviet Permanent Mission to the United Nations, G. A. Pavlov, Y. A. 
Romashin, and V. I. Olenov, were co-conspirators but were not named as 
defendants. The District Court’s convictions of Butenko on the three 
counts and of Ivanov on the first count were affirmed by the Court of 
Appeals. 

The defendants contended on appeal, inter alia, that the Department 
of State, by ordering the departure of Pavlov, Romashin, and Olenov from 
the United States as personae non gratae, deprived the defendants of 
witnesses essential to their case in violation of the Sixth Amendment to the 
Constitution and so had prejudiced their case. It was shown that Bu- 
tenko’s counsel had obtained an order from the District Court authorizing 
him to take depositions at government expense from these three attachés 
- if he could show that they would co-operate in this procedure or that the 
Soviet Union would approve of either such an examination or the use of 
letters rogatory. Meanwhile, the three attachés had left the country. 


8 Ibid. 1020-1021. 418 U.S.C. §794(a) (e). 

5 U.S.C. § 951. 

8 Sec. 13(b), Agreement regarding the Headquarters of the United Nations, 1947, 
61 Stat. 3416, 11 U.N. Treaty Series 11; 22 U.S.C. § 287; 43 A.J.I.L. Supp. 12 (1949). 
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Subsequently, Butenko’s counsel reported to the District Court that the 
Soviet Union had not responded to his attempts to inquire into the taking 
` of depositions or similar procedures. He sought a continuance which the 
court denied. Examining this argument on appeal, Circuit Judge Ganey 
said: 


It is submitted that the United States is not to be penalized for 
the inability of defendants to summon the three former Soviet repre- 
sentatives in their defense nor be required to forego prosecution until 
it produces these three individuals. By virtue of §15 of the Head- 
quarters Agreement the three Soviet representatives were ‘‘entitled 
in the territory of the United States to the same privileges and im- 
munities, subject to the corresponding conditions and obligations, as it 
accords to diplomatic envoys accredited to it.? A diplomatic envoy 
aceredited to the United States is immune from compulsory process to 
testify in a court of the United States. Rev. Stat. §4063, 22 U.S.C.A. 
§252; Dupont v. Pichon, 4 U.S. (4 Dall.) 321, 1 L. Ed. 851 (1805) ; 
Restatement (Second), Foreign Relations Law, §73. Such immunity 
may be waived only on behalf of the sending state. Restatement 
(Second), Foreign Relations Law §79. Here the State Department 
treated the three Soviet representatives as having been entitled to 
diplomatic immunity.’ To end that status the State Department de- 
clared them to be persona non grata. Although their diplomatic im- 
munity ended when they departed, all three from the time of their 
departure were beyond the jurisdiction of the district court and not 
available for any purposes to either the United States or the de- 
fendants. 

But even if the State Department had not made the declaration and 
the three representatives had remained in the United States, there has 
been no showing that the Soviet Government would have waived the 
diplomatic immunity of the three and permitted them to testify in 
court and even indicate what they would say if they were permitted 
to testify. On the contrary, the record shows that the Soviet au- 
thorities have ignored the request by counsel for Butenko for permis- 
sion to permit the three former representatives to testify by deposition 
or answer Letters Rogatory. Since the immunity is waived by the 
Sovereign and not the individual, as indicated, there is no showing 
that it would be waived or that their testimony would be favorable 
to the defense. Accordingly, no prejudice is found by reason of 
their departure.’ 


Treaties—interpretation of—principles and rules of interpretation— 
use of travaux préparatoires—Warsaw Convention—limitation of 
carrier’s liability—application of Warsaw Convention to voyage 
charter flight 

Buiock v. COMPAGNIE NATIONALE Am France. 386 F. 2d 323. 

U. S. Ct. App., 5th Cir., November 8, 1967. 


On June 3, 1962, an Air France plane carrying 122 members of the 


Atlanta Art Association on a charter flight crashed at Orly Field, Paris, 
killing all aboard. Forty-five actions for wrongful death, instituted by 


7 See Arcaya v. Paez, D.C., 145 F. Supp. 464, aff’d. 244 F. 2d 958 (C, A. 2 1956) 
(footnote by court). 8384 F, 2d 554 at 567. 
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representatives of 62 decedents, were consolidated under Rule 42(a) of 
the Federal Rules of Civil Procedure for the purpose of determining the 
issue of liability, with the issue of damages to be determined in separate 
trials. The carrier offered as defenses the provision in the Warsaw Con- 
vention * limiting its liability to a maximum of $8,291.87 per person killed, 
the fact that the contract of carriage expressly referred to the carrier’s lim- 
ited liability under the Convention, and the requirement of French law that 
this limitation must be applicd. Arguing that the charter flight was not 
governed by the Convention, the plaintiffs moved for a partial summary 
judgment dismissing and striking any defenses contending that the Con- 
vention covered such flights. The District Court denied the motion, finding 
that the sole question was whether this specific charter flight was governed 
by the Convention. The court held that this flight was controlled by the 
terms of the Convention, so that the carrier was entitled to the limitation 
of liability established thereby.2. On appeal, the District Court’s decision 
was affirmed. The Court of Appeals held that the Warsaw Convention 
with its limitation on the recovery of damages applied to a voyage 
charter flight. The court did not find it necessary to examine the carrier’s 
other defenses. 

Circuit Judge Wisdom firss pointed out that the Warsaw Convention 
was designed to establish uniform rules regulating air transportation 
documents as well as a limitation on the carrier’s liability in ease of 
accident and that it applies g2nerally to international air transport. Be- 
cause of the scope of the Convention, ‘‘[t]he necessity for maintaining 
uniformity, even when the Convention is applied in a country, such as the 
United States, having a doctrinal basis for its legal system different from 
civilian systems, compels a broad construction of the Convention.’’§ 
With regard to the plaintiff's argument that the ordinary direct con- 
tractual relationship between carrier and passengers contemplated by the 
Convention did not exist in a charter flight, the court said: 


To sum up, for a flight to come within the scope of the Warsaw 
Convention, the carrier must have agreed to carry the passenger, and 
both the carrier and the passenger must have consented to the par- 
ticular route. If the carrier is an ‘‘air transportation enterprise’’ 
the passenger need not have paid or have promised to pay, provided 
that the carrier has consented to transport the passenger under those 
conditions. Finally, the passengers and the airline need not have 
been in a position where they could bargain over the terms of carriage. 

The existence of the airline-passenger relationship is not destroyed 
by the fact that a third party negotiated the agreement and signed 
the charter.* 


In the situation giving rise to this action, the contract was a tripartite 
arrangement involving the carrier and the Atlanta Art Association, the 


1 Convention for the Unification of Certain Rules Relating to International Transporta- 
tion by Air, 1929, 49 Stat. 3000, 137 L.N. Treaty Series 11; 28 A.J.I.L. Supp. 84 (1934). 

2 Block v. Compagnie Nationale Air France, 229 F. Supp. 801 (N.D. Ga., 1964). 

s 386 F. 2d 323 at 330. 

4 Ibid, 334. 
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passengers and the Atlanta Art Association, and the individual passen- 
gers and' the carrier as evidenced by the carrier’s delivery of a ticket to 
each passenger. Both the charter and the tickets referred to the liability 
provisions of the Convention. The court found that the contractual re- 
lationship between carrier and passengers conformed to the requirements 
of the Convention and was not affected by the fact that the Atlanta Art 
Association acted on behalf of the passengers in the negotiations regarding 
the flight. 

The plaintiffs contended, however, that apart from the ambiguity in the 
text of the Convention as to the coverage of charter flights, the history of 
the Convention indicated that it was not intended to reach such flights. 
After an exhaustive examination of the travaux préparatoires and the 
subsequent history of the Convention, Judge Wisdom concluded that the 
Convention applied to a voyage charter flight and that most publicists 
treating | the subject of the Convention considered that a three-party 
charter would come within its terms. 

It remained to be determined who the carrier was under the terms of 
the Convention. Examining American and French precedent, the court 


found no cases in which the issues here had been precisely considered. 
Judge Wisdom stated: 


We base our holding on the facts this case presents, the text of the 
Warsaw Convention, and the extrinsic aids to which we turned in our 
quest for the true meaning of the Treaty. The Warsaw Convention 
is based on the existence of a contract of carriage between the air 
carrier and the passenger. When a passenger is transported a con- 
tract of carriage exists whether or not the transportation is under- 
taken pursuant to an air charter. It exists regardless of the con- 
tractual relationships between the owner and the charterer and be- 
tween the charterer and the passenger. Here Air France was the 
carrier. Air France assumed full contractual responsibility for the 
transportation of the passengers. In recognition of that responsibility, 
Air' France controlled the aircraft and operated it through an Air 
France crew. A passenger’s right to be carried came into being only 
on the issuance and delivery of an individual ticket by Air France 
showing on its face the airline’s obligation to perform the contract 
of transportation under the provisions of the Warsaw Convention. 
We hold therefore that the Convention applied to the transaction of 
thej passengers in accordance with the charter flight agreement be- 
tween Air France and the Atlanta Art Association.® 





Circuit Judge Jones, dissenting, stated that ‘‘. . . the courts of Georgia, 
including a Federal court in a diversity case, are free to reject a limitation 
of liability of the law of the place where the fatal injury oceurred and 
apply its own more liberal rule of unrestricted liability.” © The Georgia 
rule forbade any limitation on liability under this type of contract. 
Given the ambiguous status of charter flights under the Convention, it was 
reasonable to conclude that the Convention did not reach the situation 
sub judice. Judge Jones said: ‘‘ Where the meaning of a treaty depends 


5 Ibid. 353. 
8 Ibid. citing Pearson v. Northeast Air Lines, 309 F. 2d 553 (2d Cir., 1962). 





1968] JUDICIAL DECISIONS rae 781 


upon construction, as I think is the case here, the meaning adopted should 
be that which is consistent with a generally prevailing rule of public 
policy rather than one which should override it.’’? 


Extradition—procedure—standards of evidence—jurisdiction over 
offense committed abroad and having effect in demanding state— 
jurisdiction over offender not physically present in demanding 
state when offense committed—United States-Switzerland Hatradi- 
tion Treaty of 1900 


UNITED States EX REL. Hatessami v. Marasco. 275 F. Supp. 492. 
U.S. Dist. Ct., S. D. N. Y., November 10, 1967. 


Switzerland requested the axtradition of the relator on charges of em- 
bezzlement, fraud, forgery, and use of forged documents. The relator 
was allegedly involved in complex financial manipulations whereby he 
made arrangements through New York banks to obtain loans totaling 
$300,000 from the Swiss Bank Corporation in Geneva which were secured 
upon fraudulent securities. His co-conspirators implicated him as the 
principal in these transactions in admissions made before an investigating 
magistrate in Geneva. The Extradition Commissioner was satisfied that 
probable cause for extradition was shown and ordered the relator held 
for surrender to Switzerland. In habeas corpus proceedings, the relator 
questioned the extradition order on the following grounds: (1) a prima 
facie case had not been established within the terms of the Extradition 
Treaty with Switzerland;+ (2) his defense had been prejudiced by the 
late filing of an amended complaint by the Swiss Government; (3) the 
offenses charged had not been committed in Swiss territory within the 
meaning of Article I of the treaty; (4) he could not be described as a 
‘fugitive from justice’? as he had not been within the jurisdiction of 
Switzerland during the commission of the alleged offenses and hence could 

not be said to have fled from Switzerland in order to avoid prosecution. 
In denying the writ of habeas corpus, Judge Tyler held that the physical 
presence of an accused in the territory of the demanding state at the 
time of commission of the offenses imputed to him is not necessary to 
establish that country’s jurisdiction over the accused for purposes of 
extradition. 

The relator argued that the Swiss case was deficient in that it was based 
upon the testimony of his co-conspirators and, according to New York 
evidentiary rules, such testimony would not be admitted unless it were 
part of the res gestae. Without determining the validity of this inter- 
pretation of the New York law, Judge Tyler held that the argument was 
without merit: 


The federal courts have always recognized that an extradition magis- 
trate need not be bound by the specific rules of evidence or rules gov- 
erning the admissibility of evidence in such proceedings as these. 


7386 F. 2d 323 at 354. 
131 Stat. 1928. 
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| 
Similarly, an extradition magistrate need not be concerned about act- 
ing only upon evidence which would be sufficient to convict under the 
laws'of the place where he sits. Hearsay evidence, for example, may 
be considered by a judge or United States Commissioner sitting as 
an extradition magistrate. In short, it is the usual rule, at least in 
this circuit, that the hearsay character of evidence in such proceed- 
ings goes to its weight but not to its admissibility. See United States 
ex rel. Klein v. Mulligan, 50 F.2d 687 (2d Cir.), cert. denied, 284 
US. '665, 52 S.Ct. 41, 76 L. 2d 563 (1931)? 


He also noted that the record included evidence other than the testimony 
of the co-conspirators. The court was satisfied from a review of the record 
that the delay in the filing of an amended complaint by Switzerland did 
not prejudice the relator’s defense. 

With regard to the challenge to Swiss jurisdiction under the treaty, 
Judge Tyler noted that both parties relied upon the rule of Hx parte Ham- 
mond ? ihat the situs of the offense of obtaining money under false pre- 
tenses is the place in which the victim relinquished control of his money, 
which in| this case favored Switzerland, as that is where the loans were 
approved! by the Swiss Bank Corporation. Apart from this conclusion, 
the court pointed out that ‘‘. . . it can be argued that the facts before 
this court are sufficiently different from those in Hammond to make resort 
to the agency principle there espoused by the Ninth Circuit a matter of 
contrivarice or judicial legislation in this case.” Judge Tyler continued : 
For my part, I believe it unrealistic in the mid-Twentieth Century 
to try to assign a single place to the commission of multinational 
crimes such as those here charged by the Swiss government. I inter- 
pret) the applicable articles of the treaty in question, particularly 
Articles I, II and III thereof, to illuminate an intention of the con- 
tracting parties to permit extradition whenever the extraditee is 
shown prima facie to have intended the harm and caused the harm 
to the demanding state substantially as claimed by the latter. See 
2 O?Connell, International Law 797 (1965). Cf. Ford v. United 
States, 273 US. 598, 620-624, 47 S.Ct. 531, 71 L.Ed. 793 (1927). 


As for! the relator’s argument that he was not a fugitive from Switzer- 
land because he had been in New York during the commission of the 
alleged offenses, the court stated: 


This, of course, is the traditional concept—or close to it—of a ‘‘fugi- 
tive ‘from justice.’’ See, eg., 1 Bouvier, Law Dictionary 1321 (8th 
ed. 1914). But, in my view, neither the applicable treaty nor the 
law imposes such a requirement. Article I of the treaty, for example, 
provides in significant part that ‘‘The contracting parties bind them- 
selves mutually to surrender such persons as, being charged with or 
convicted of any of the crimes or offenses "enumerated hereinafter 
in Article II, committed in the territory of one of the contracting 
states shall be found in the territory of the other state... .’’? Nothing 
in this language supports relator’s contention. Moreover, American 
extradition treaties are usually construed to regard a fugitive as one 


2275 F.| Supp. 492 at 494-495. 
359 F. 2d 683 (9th Cir, 1982), cert. denied, 287 U.S. 640 (1932). 
4275 ¥./Supp. 492 at 495. 5 Ibid, 495-496, 
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who is charged with having committed a crime punishable under 
the laws of the demanding state, but who is not to be found in that 
territory after allegedly committing the crime. See 2 Hyde, Inter- 
national Law § 329 (2d ed. 1947).° 


Noting relator’s reliance upon Hyatt v. People of State of New York on 
Relation of Corkran,’ Judge Tyler pointed out that this case was not 
pertinent to the present situation because it concerned a question of 
interstate rendition. 


Sovereign immunity—immunity from suiti—immumity from attach- 
ment or execution—Depariment of State recommendation that doc- 
irine applies—the law of the United States 


HELLENIC Lines Lrp, v. Empassy or Sourn Viet Nam, COMMERCIAL 
Division. 275 F. Supp. 860. 
U.S. Dist. Ct., S. D. N. Y., December 1, 1967. 


Hellenic Lines Ltd. brought an action against the Embassy of South 
Viet Nam, Commercial Division, and the Republie of South Viet Nam for 
losses allegedly sustained as a result of a delay in unloading plaintiff’s 
ship in Saigon, The plaintiff sought to obtain jurisdiction over the de- 
fendants by having a process of maritime attachment and garnishment 
served on the First National City Bank which held an account of $128,- 
510.90, in the name of the Banque Nationale du Viet Nam. At the re- 
quest of the Department of State, directed to the Attorney General, the 
United States Attorney filed a motion for an order vacating the process of 
maritime attachment and garnishment and dismissing the action on 
grounds of the sovereign immunity of the defendants from suit and from 
attachment or execution. In a memorandum opinion, Judge Edelstein 
held that the motion must be granted. He said: 


That principle [sovereign immunity] is that courts may not so exer- 
cise their jurisdiction, by the seizure and detention of the property 
of a friendly sovereign, as to embarrass the executive arm of the gov- 
ernment in conducting foreign relations. ‘‘In such cases the judicial 
department of this government follows the action of the political 
branch and will not embarrass the latter by assuming an antagonistic 
jurisdiction. United States v. Lee, 106 U.S. 196, 209, 1 S.Ct. 240, 
251, 27 L.Ed. 171.” Ex Pte. Republic of Peru, 318 U.S. 578, 588, 
63 S.Ct. 793, 87 L.Ed. 1014 (1943). 


Act of state—‘Sabbatino’’ case 


In a memorandum decision, without opinion, on March 4, 1968, the 
United States Supreme Court denied the petition for certiorari requested 
by Banco Nacional de Cuba (see VII International Legal Materials 22, 
January, 1968). Banco Nacional de Cuba v. Farr et al, 88 Sup. Ct. 
1038, 390 U. S. 956. For the decision thus unsuccessfully appealed from, 
see 383 F. 2d 166, reprinted in 62 A.J.I.L. 165 (January, 1968). 


8 Ibid, 496. 7188 U.S. 691 (1903). 
1275 F. Supp. 860 at 861. 
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Eutradition—political off enses—definition of—right of asylum—war 
crimes—statute of lumitations—interruption in running of statute 


of linitations—the law of Argentina 


Ix RE Bowne. Jurisprudencia Argentina, 1966-V, 339 (Sept—Oct., 
1966). 
Supreme Court of Argentina, August 24, 1966.* 


The Federal Republie of Germany requested the extradition of Gerhard 
J. B. Bohne on charges of multiple acts of homicide committed by the 
accused while, as a member of the Chancellery of the National Socialist 
Party, he was in charge of an euthanasia program directed against men- 
tally ill persons. Extradition was granted by the court of first instance 
and re at the appellate level. On appeal to the Supreme Court, 
it was largued on behalf of the accused that the alleged offenses were not 
extraditable because they were political in character and, in the alternative, 
that the German statute of limitations had run on these charges. In 
affrmimg the extradition order, the Supreme Court held that the barbaric 
nature; of the acts allegedly committed against some 15,000 persons at 
Bohne’s direction put them outside the classification of political offenses. 
The Court said: 


The preceding description [of Bohne’s acts] is sufficient to confirm 
the conclusion that acts of this nature are foreign to the traditional 
concept of the political offense. That recognition which is accorded 
to|the political offense in extradition proceedings is predicated upon 
the assumption that this type of offense comprehends an act directed 
exclusively against the internal order of a state for reasons of a dis- 
tinetly political nature. 

The Argentine position with regard to the political offense was 
stated by Roque Sáenz Peña at the South American Congress of 
Montevideo in 1889. He said: ‘‘Political offenses are acts which are 
directed against the state as a political personality with the aim and 
object of bringing about political change.’’ (Actas de las sesiones 
del Congreso Sudamericano de Derecho Internacional Privado, Bs. 
As., 1894, pp. 171, 180.) 

ic is becoming increasingly evident, however, that international 
law is not favorably disposed toward activities which, although osten- 
sibly directed against a government for political reasons, in fact as- 
sume a criminal character in terms of common law as well as from 

a moral point of view. .. . Consequently, extradition will not be 
denied on grounds of the ‘political or military character of the 
charges where we are dealing with cruel or immoral acts which clearly 
shock the conscience of civilized peoples. In the instant case, ex- 
tradition on charges of massive use of euthanasia cannot be avoided 
fa: the grounds that these acts constituted political or military of- 
enses.* 


Turhing to the argument that the German statute of limitations of 
fifteen years on simple homicide had run in this case, the Supreme Court 


* Translated and edited by the editor. 
1 Jurisprudencia Argentina, 1966-V, 339, at 340-341. 
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held that the issuance by the German Government of warrants for the 
arrest of the accused in 1947 and his detention in 1959 interrupted the 
running of the statute, so that it presented no bar to Bohne’s extradition. 
The Court noted that there was no need to invoke the reservation against 
the imposition of the death penalty on the accused? because the German 
Embassy had made assurances that life imprisonment was the severest 
penalty now imposed under German law.® 


2 Art. 667, Argentine Code of Criminal Procedure. 
8 Par. 211, German Penal Code. 
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The Jurisprudence of the World Court. A Case by Case Commentary. 
By J . H. W. Verzijl. Vol. I: The Permanent Court of International 
Justice (1922-1940) ; Vol. IL: The International Court of Justice (1947— 
1965). Leyden: A. W. Sijthoff, 1965, 1966. Vol. I: pp. xiv, 600. 


Fl. 64.50; Vol. IL: pp. viii, 594. Index to Vols. I and II. Fl. 63.50. 


It was a very fortunate initiative, indeed, on the part of the Institute of 
International Law of the University of Utrecht, and its Director, Pro- 
fessor 'M. Bos, to collect the comments on the jurisprudence of the World 
Court; written by Verzijl between 1926 and 1965 and published in a 
variety of journals. It is natural to compare Verzijl’s work with that 
of Manley Hudson which was dedicated to the same cause and published 
in this JOURNAL between 1923 and 1959. The similarities, however, are 
perhaps less striking than the differences: Hudson was a faithful chronicler 
of the Court in all its aspects and activities. Verzijl is a sharp critic 
of thej Court’s judicial product. Hudson may have felt, at least initially, 
that le had to explain and justify to a somewhat skeptical audience the 
judicial institution of the League of Nations. Verzijl accepted the exist- 
ence of the League and of its Court and from his first article, which 
covered the jurisprudence of the Permanent Court from 1922 to 1926, 
he was chiefly concerned with the critical evaluation of its advisory opin- 
ions and judgments. To be sure, he was not certain that the Court 
would endure, but he closed this article on an optimistic note saying 
that the first four years of adjudication ‘‘revived confidence that the 
young tree will in the future grow to be a new Yggdrasill, which, as the 
North myth tells us, supports the world until it ends” (Vol. I, p. 57). 

As ‘a realist, Verzijl was, of course, aware that the contribution which 
the Court could and would be permitted to make to the development of 
international law and, thus, to peace, depended on the behavior of govern- 
ments in the first place, but it also would be determined by the Court it- 
self, that is, the manner in which it administered international justice. 
Looking back at the first fizteen years of the Permanent Court he seemed 
disheartened. Stressing the maxim Pacta sunt servanda as ‘‘the only 
possible foundation of a real inter-State law,’’ he described in 1937 the 
situation in terms which could equally well characterize the current 
condition : 

tł 

When, as in our day, the interest of the State, raised to the position 
of a demoniac ideal, seriously shakes or altogether destroys this 
moral basis of fidelity to treaties, international law is also seen to be 
tottering or falling into ruin, just as an eye-witness sees and feels 
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the shudder of an earthquake pass over the surface of our earth, the 
dwelling place of that international law. This often makes it diffi- 
cult nowadays to preserve our faith in it. (Vol. I, p. 496.) 

. However, in spite of this, his general appreciation of the Permanent 
Court’s work was favorable. What concerned him at the time was whether 
the Court would continue to grow along the lines of a true judicial tri- 
bunal, that is, a tribunal that is free to decide a case on the basis of its 
own notions of the law independently, if necessary, of the legal argu- 
ments of the litigants, or whetker it would revert to the method of tradi- 
tional arbitration ‘‘with its subordination of the tribunal to the wishes of 
the litigants’’ (Vol. I, p. 528). 

Verzijl is sparing in praising the Court but he can be lavish in scathing 
criticism, particularly when the Court, as he sees it, falls short of pur- 
suing solely the course of law and justice. To give only one example: 
In the Right of Passage case the Court left ‘‘the bitter feeling of suspicion 
that even in international justice might prevails over right” and, sum- 
ming up, he said: 

A highly unsatisfactory Judgment from the substantive point of 
view of intrinsic internaticnal justice and, from the technical aspect, 
one that is scarcely more than a precariously balanced compound of 
contradictory opinions evoking the classic definition of a fishing-net 
as a collection of holes tied together with string. If only Judge 
Lauterpacht with his power of penetrating analysis had been alive to 
tear this Judgment to pieces! A few more such specimens of inter- 
national adjudication, and one would lose all confidence in its value 
as a means of the achievement of international justice.t 

One point may be mentioned as an illustration of Verzijl’s breadth of 
interests in discussing specific cases. In connection with the Temple 
case he refers to the requirement in Article 9 of the Statute of the Court 
that ‘‘the representation of the main forms of civilization and of the 
principal legal systems of the world should be assured’’ in the Court. In 
this case three judges, Moreno Quintana (Argentina), Wellington Koo 
(China), and Sir Perey Spender (Australia) dissented. Referring ‘‘to 
certain present-day theories, surely not exempt {gom political bias, which 
assert that our traditional law cf nations has disintegrated into rival legal 
systems owing to the political developments of the international community 
since the second World War,” he asks: 


If, in the solution of an international dispute which concerns two 
States one of which was for a century under the protectorate of a 
colonizing Power and the other searcely escaped colonialism, not 
only do the representatives of each of these ‘‘legal systems of the 
world’’—-the Latin-American, the British Common Law and the Ori- 
ental—basically disagree internally, but the majority of the Court, 
moreover, is composed of representatives of so many ‘‘forms of civil- 
ization and legal systems of the world’’—common law, European 
civil law, Latin-American, Arab, Slav, Japanese,—what substance, 


1 Vol. II, p. 401. In his appraisal of the Interhandel case, Verzijl expresses the 
‘‘ general impression that extra-judicial considerations must have played an important 
part in the final drafting of the Judgment’? (Vol. IT, p. 342). 
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then, is there in the message of doom so recklessly trumpeted in some 
quarters over the unity of modern international law as it has his- 
torically developed up to the present day? ? 

It is obviously not possible to review Verzijl’s penetrating analyses of 
the individual cases. Their hallmark is impeccable scholarship and an 
enviably high degree of objectivity. These two volumes will remain a 
monument of Verzijl’s erudition and of the Court’s rich contribution to 
the development of substantive and procedural international law. 

Leo Gross 


International Claims: Postwar British Practice. By Richard B. Lillich. 
eas N. Y.: Syracuse University Press, 1967. pp. xvi, 192. Index. 
$6.50. 


In this volume Professor Lillich, whose previous work in the area of 
international claims is widely known, has provided a careful and critical 
account of British practice in the post-World-War-II period. Published 
as the jsixth volume in the Syracuse University Press’s Procedural Aspects 
of International Law Series, the book illuminates the work of the Foreign 
Claims Commission (considering it particularly from the point of view of 
established international law standards) and compares it at various points 
with United States practice as evidenced in this country’s Foreign Claims 
Settlement Commission. In a foreword, Andrew Martin, Q.C., Law Com- 
missioner, and Professor of International and Comparative Law at the 
University of Southampton, ascribes to the author the view that the years 
since the end of the second World War have been a period of changing 
realities which have not yet reached a point of crystallization; he suggests 
that by not committing himself to generalizations the author has avoided 
the danger of obscuring these realities. 

Professor Lillich describes the traditional method of claims settlement as 
‘impractical’? and observes that, while more than fifty lump-sum settle- 
ments |have been negotiated by ten Western countries, until recently there 
has been little attention given to the jurisprudence involved. Great 
Britain made lump-sum settlement agreements with each of six Eastern 
European countries, all six of these having refused to establish mixed 
claims| commissions to adjudicate the British claims (p. 3). The author, 
noting that the F.C.C. does not apply international law ‘‘directly,’’ sug- 
gests that the legal standards applied by the Commission ‘‘reflect norms 
of international law’’ (p. 9); there has been allowance of some claims 
not necessarily sanctioned by international law (as pointed out at pp. 
40, 54, 98, 1038, 142). Also noted is the point that the Legal Officer, being 
free from Commission influence and responsibility in his weighing the 
legal and factual merits of all claims, ‘‘provides a constant and consistent 
factor|in the FCC’s truly adjudicatory decision-making process’’ (p. 14). 
The F.C.C. ‘‘has evolved from a specialized commission adjudicating 
nationalization claims to one handling a wide variety of matters” (p. 23). 








i 


2 Vol. TI, p. 450. See also ibid., p. 8. 
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With respect to nationality of claimants, the author draws attention 
(at p. 27) to the fact that in the great majority of cases continuous British 
ownership of claims is technically a prerequisite to an award; he notes 
also (pp. 33, 34) that some of the claimants have been nationals of Com- 
monwealth states. The F.C.C. has not had to adjudicate war claims 
against Germany (p. 111, note). 

In a chapter on ‘‘Hvaluation of British Claims Practice since 1945” 
Professor Lillich points out( at pp. 133, 188) that there was almost no 
debate in Parliament on the adequacy of lump sums agreed upon, and 
that ‘‘levers and commissions’’ were used to obtain compensation from 
Czechoslovakia and Yugoslavia. He suggests that the F.C.C.’s decisions 
reflect the British Government’s position much more accurately than the 
F.C.8.C. reflects the position of the United States Government (p. 141). 
The Foreign Office, he observes, still recognizes a difference between 
“claims” and ‘‘debts,’’ and British settlement of the former ‘‘has had 
the benefit of creating new types of claims that may be espousable in the 
future” (p.142). 

In view of the constructive work done by the Foreign Claims Com- 
mission in the developing area cf creditor claims, Professor Lillich finds 
it disappointing that the Commission ‘has not seen fit to publish its de- 
cisions for the benefit of governments, claimants and students of inter- 
national law. 

Students and practitioners shculd find this analysis of British practice 
in claims settlement timely and instructive; particularly for American 
readers, the author’s comparison with American policy and practice in 
the same general area adds to the value of the study. 


Rosert R. WILSON 


Legal Aspects of International Lending and Economic Development 
Financing. By Georges R. Delaume. Dobbs Ferry, N. Y.: Oceana 


Publications, 1967. pp. xxvi, 371. Index. $15.00. 

This is the most detailed, the most comprehensive and the most up-to- 
date survey available on the ləgal problems involved in international 
lending. The material is grouped under eight chapters as follows: (1) 
The Conclusion of International Transactions, (2) The Administration of 
International Loans, (3) The Quest for a System of Law,! (4) the Quest 
for a Forum, (5) Secured and Guaranteed Loans, (6) Maintenance of 
Value Clauses, (7) Exchange Controls, and (8) The Political Risk. 

The author has examined and critically analyzed relevant provisions, 
clauses and findings from a great variety of sources, including inter- 
national agreements, constitutional law, company law, civil law codes, 
decisional law emanating from international and domestic tribunals, and 
the terms of bonds issued in connection with international loans. He 

1A considerable part of Chapter III has been published in this JOURNAL, Vol. 56 


(1962), pp. 63-87, under the title ‘‘The Proper Law of Loans Concluded by Interna- 
tional Persons: A Restatement and a Forecast.’’ 
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thereby furnishes a systematic inventory of the substantive and pro- 
cedural rules that have been devised to govern the legal relations between - 
the parties to international lending and borrowing transactions. 

As regards international law, those passages are of greatest interest 
in which the author expounds the thesis that ‘“‘Loans between inter- 
national persons are normally governed by international law” (p. 98). 
This proposition is confirmed, in particular, in the treatment of IBRD 
loan agreements. Loans which the IBRD, an international entity and a 
subject of international law, makes directly to a member government are, 
in the author’s view, governed by international law, the law common to 
both parties, as evidenced by the wording of Section 7.01 of IBRD Joan 
Regulations No. 3. The same holds true for guaranteed IBRD loans in 
which the borrower is usually a publice or private entity operating within 
the territory of the guaranteemg member on the ground that the member 
as guarantor is in effect a joint co-debtor (pp. 81-83)? 

One of the special features of the book is the author’s approach to 
choice-of-law problems. He insists that the distinction between private 
and publie international law, though somewhat blurred by the necessity _ 
of modern international econcmic relations, has not become obsolete (p. 
73), and he explores meticulously legal situations in which the question 
of the determination of the ‘‘proper law’’ governing a particular type of 
loan transaction arises. Such questions are likely to occur in connection 
with loans concluded by private persons, including loans made by private 
persons to domestie and international public entities. To facilitate reason- 
able solutions of choice-of-law problems the author limits the range of ap- 
‘plicable laws to those ‘‘laws’’ that for objective reasons are likely to be 
relevant, such as the lender’s law, the law of the market of issue, the law 
of the guarantor (see, for example, p. 112), taking into account the 
“center of gravity’’ of the transaction concerned. 

In giving and discussing examples of express stipulations inserted’ in 
loan contracts the question is often considered whether these stipulations 
are properly formulated and whether they are likely to be effective. In 
some instanees it is concluded that certain stipulations are redundant, since 
they are merely declaratory of general conflict of laws rules (see, for 
example, p. 180, note 181). 

Prozedures and techniques relating to the settlement of legal disputes 
arising out of international lending are treated in considerable detail in 
Chapter IV of the book with special reference to jurisdictional clauses, 
arbitration agreements, and rezognition and enforcement of creditor judg- 
ments and awards. The copious references to case law and the pertinent 
literature are carefully selected and expertly commented on. 

In short, Delaume’s book is of interest both as regards contents and 

2 The author, who has been a member of the Legal Department of the IBRD for an 
extended period of time, acknowledges that the discussion of the legal nature of IBRD 
loans is based in large part on the views advanced in A. Broches, ‘‘International Legal 


Aspects of the Operations of the World Bank,’’ 98 Hague Academy, Recueil des Cours 
316-353 (1959, ITI). 
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approach; it furnishes unique insights into the intricacies of the legal 
relations involved in international lending transactions as well as into 
the type of theoretical and practical questions with which the Legal De- 
partment of the IBRD is faced in its day-to-day operations. 

oo iy Hans AUvFRICHT 


India Treaty Manual 1966. By C. M. Samuel. Kerala, India: C. M. 
Samuel, 1967. pp. viii, 232. 


India Treaty Manual 1966 attempts to fill the gap resulting from the 
failure of the Government of India to issue something equivalent to our 
Treaties in Force. It begins modestly with the compiler’s invitation to 
corrections. The Manual is based ‘‘mainly on unofficial sources,’’ accord- 
ing to the introduction, and the compiler’s hope of being able to improve 
it in later editions ‘‘with official cooperation’? seems some indication of 
the difficulties under which he labored. 

The Manual is divided into two sections: the first lists by League of 
Nations Register number and United Nations Series number the treaties 
and agreements to which India is a party which are reproduced in those 
well-known compilations; the second and far longer is a chronological cata- 
logue. Nine appendices contain (1) addenda to the numerical list, (2) 
a list of references to GATT instruments, (3) the section of the Indian 
Independence Act, 1947, dealing with succession to treaties of the U.K., 
(4) the Indian Independence (International Arrangements) Order, 1947, 
implementing the pertinent section of the Act, (5) a sample ‘‘Full 
Power’’ issued by George V in 1948, (6) a copy of the 1948 Treaty of 
Friendship between India and Switzerland to illustrate the form, (7) the 
Protocol of Exchange of Ratifications of that Treaty, (8) the text of the 
Indian ratification of the WMO Convention, apparently to illustrate the 
changes in form occurring after the Indian decision to loosen its Consti- 
tutional ties with the U.K. in 1949, and (9) the Commonwealth Declaration 
of April, 1949, effectively approving those changes. 

The bulk of the book is the chronological catalogue of treaties. Un- 
fortunately, there are a number of peculiarities which reduce the value of 
this section. A few items are listed which do not seem to be international 
documents or currently binding on the Government of India, e.g., the first 
Charter of the Hast India Company. (A footncte indicates this Charter 
is included because of some remarks of the British Solicitor General that 
an Act of Parliament can have the same nature as a binding international 
agreement. A check of the source indicates the Attorney General to 
have been referring only to Acts establishing constitutional relations þe- 
tween the Imperial Government and particular Dominions. In fact the 
Charter of 1600 was not an Act of Parliament et all, but a Royal grant 
now entirely superseded.) Many treaties are included which are surely no 
longer considered currently binding on India by the governments con- 
cerned; for example, the Treaty of Peace and Commerce dated October 
21, 1661, between the “U.K.” (which was actuelly not a ‘‘united king- 
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dom” until 1707) and Sweden. More serious than unnecessary inclusions 
are the exclusions of treaties (such as the Treaty of Breda, July 21/31, 
1667, by which the British got legal title to Dutch possessions in India 
which had been seized during the Second Anglo-Dutch War). There are 
also some odd discrepancies, such as the listing on page 131 of the Con- 
vention for the Protection of Human Rights, with a U.N. Treaty Series 
reference properly given, but no mention of this Convention is in the 
numerical list or its addendum. 

Despite the weaknesses, this is an important step towards cataloguing 
India’s international engagements. As the oversights and omissions are 
corrected, it will undoubtedly become an essential tool for governments and 
researchers into the international affairs and history of India. It is to be 
hoped that the Government of India will lend assistance to the compiler 
in his further efforts. l ' 

Aurrep P. RUBIN 


The Columbia River Treaty. By John Krutilla. Baltimore: The Johns 
Hopkins Press, 1967. pp. 211. 


Before future schemes either for basin-wide development or region- 
wide development of international rivers are implemented, the lessons and | 
pitfalls of the Columbia Treaty negotiations should be fully appreciated. 
Mr. Krutilla provides a thorough and detailed insight into the analysis 
that must be brought to bear in making the best use of international 
streams. : 

He points out that international arrangements for river basins are 
‘‘justified when there are prospects for realizing significant benefits” (p. 
191), and that, in spite of the guidelines set down by the International 
Joint Commission for more efficient exploitation of the water resources of 
the river, there is reason to suggest that the returns to Canada and the 
United States combined are less ‘‘than they would have been if each coun- 
try had proceeded independently.” (P. 193.) The major reasons for 
this net loss are ascribed to political conditions. Under the Eisenhower 
Administration, in the interest of reducing Federal influence in the hydro 
system for the Pacifice Northwest, efficiency in the design and operation 
of the Columbia hydro system was sacrificed. Also, the Canadian nego- 
tiators had much more precise and detailed technical information on 
which to base their negotiations than the American negotiating team. 
The American negotiators ‘‘tended to approach problems requiring analy- 
sis as issues to be resolved, rather than problems to be solved.” (P. 200.) 

These are rather serious charges, but Mr. Krutilla has done his home- 
work thoroughly. He concludes that the Columbia experience provides 
major lessons of what to avoid in future negotiations over international 
river resources. In the first place, in deciding which sites to develop, 
political and psychological consideratiors should be minimized as much 
as possible, so that economic implications may be considered in an objective 
fashion. He points to our insistence upon including the Libby Dam as 
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an objective of the treaty, because there was so much political pressure 
from that part of the United States to build it, in spite of the fact that 
to build the Libby Dam would be a net loss to the United States, and 
over-all a net loss to the most efficient use of the basin as a whole. 

Secondly, he points out that the Treaty itself is too detailed and inflex- 
ible. It addresses itself to planning and operating details, for example; 
and these matters would be much better left to the planning body estab- 
lished by the Treaty. Mr. Krutilla’s book is a plea for rationality and 
objectivity in the development of water resources, rather than political 
log-rolling and emotionalism. And surely there is a place for Utopian 
thinking in the management of such a vital resource as water. Thus we 
are forced to face up to the fact that international co-operation per se is 
not an unadulterated panacea. Comprehensive planning and thorough 
analysis of alternatives and costs are mandatory. 

After all of the superlative compliments that have been paid to the 
Columibia River Treaty in terms of brotherhood and international co- 
operation, we are brought to the rather harsh conclusion that the par- 
ticular benefits achieved through the co-operative vehicle of that Treaty 
cost more than they would have if they had been developed independently 
by each country on its own side of the border. Thus an unparalleled 
opportunity to achieve the best use of an international resource was lost 
through inadequate analysis, non-constructive national and regional politi- 
cal pressures, and the drafting of a too-detailed, too-inflexible treaty. 
These are lessons for future attempts to develop the international water 
resources of the world in a rational manner. 


ALBERT E. Urton 
Associate Professor of Law 
The University of New Meszico 


Propaganda and World Public Order. The Legal Regulation of the 
Ideological Instrument of Coercion. By B. S. Murty. New Haven and 
London: Yale University Press, 1968. pp. xv, 310, Index. $10.00; 
72 8. 


This book by the head of the Department of Law of Andhra University 
is a major contribution to the literature in a most illusive field. Except 
that new communication techniques and further research may require 
supplemental studies, this should be the definitive work on the inter- 
national law of propaganda. Giving evidence of wide erudition in juris- 
prudence and allied disciplines, notably communication research, psy- 
chology and world politics, and a mastery of United Nations principles 
and practice, the author has an original approach to familiar problems 
of extreme difficulty, and offers new insights of undoubted value. His 
thesis, policy-orientated, goes back to fundamentals, starting from -the 
system of values and general conceptual framework provided by his 
masters, Lasswell and McDougal, the book being dedicated to the latter. 
This approach is very fruitful, for instance, when the author deals with the 
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controversial question of how to control harmful international communica- 
tions (to assure a minimum of international order and human dignity) 
without unreasonable limitations on freedom of information (essential to 
the enlightenment of men and nations). 

Lack of space precludes our giving this work the review it deserves, but 
these features are particularly worthy of attention: 

(1) The distinction drawn between persuasion and coercion (a matter 
neglected by other writers) and between major and minor coercion. 

(2) An evaluation of the point where ideological coercion becomes im- 
permissible. This is not only a matter of basic values, but requires a 
consideration of certain major variables: the participants, their objec- 
tives, the audience, the surrounding conditions, the relative capabilities 
of the parties and the operations—above all the probable effect of the 
communication on the audience (a matter of great complexity). While 
these considerations are of undoubted value to decision-makers, they are 
extremely difficult to apply in our decentralized world community. De- 
cisions are too likely to be made by states acting individually. 

(3) An exhaustive critique of the possible remedies that have been 
suggested to prevent and control harmful international communications. 
The author is skeptical of many of the proposals already made by others, 
and is particularly doubtful of the value of legislation and/or treaties 
designed to proscribe ‘‘war propaganda’’ as urged repeatedly by Soviet 
Russia. The transparency and impracticability of this proposal are 
realistically elucidated. We need more precise concepts of ideological 
aggression, some types of which are already proscribed by international 
law; for instance, ‘‘intervention by propaganda.”’ 

(4) Of great interest is the author’s treatment of certain points névral- 
giques: the perennial problem of the definition of aggression; the proscrip- 
tion of propaganda for aggression at the war crimes trials at Nuremberg 
and Tokyo; the legal responsibility of Soviet Russia for harmful propa- 
ganda issuing from the Communist Party. 

(5) The author has done well to point out that ‘‘ideological coercion?’ 
in some situations must be regarded as justifiable. He writes: 


If as generally alleged, some propaganda can be impugned as imper- 
missible intervention, it is difficult to deny that other propaganda can 
be justified as a legitimate measure to counteract the psychological 
preparations an elite is making for eventual aggression against its 
neighbors, or to prevent aggression with far less harmful means of 
violence. (P. 174.) 


Some may dispute Prefessor Murty’s contention that Fritzsche was 
properly acquitted by the Nuremberg Tribunal. As ministerial head of 
the Radio Division of the Reich Ministry of Propaganda and Enlighten- 
ment and Director of the Home Press Division, through which he super- 
vised 2,300 daily papers, he carried out a vigorous propaganda campaign 
before each major act of aggression (p. 147). Nor, in another context, 
can we agree with his view that propaganda by radio broadcasting presents 
no more of a problem than other media, for instance, communication by 
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the printed word (p. 218).1 While the book is well documented through- 
out, it is regrettable that no bibliography is provided. 
Joun B. WHITTON 


Proceedings of the Ninth Colloquium on the Law of Outer Space, Inter- 
national Institute of Space Law of the International Astronautical Fed- 
eration (October 14, 1966, Madrid, Spain). Edited by Mortimer D. 
Schwartz. South Hackensack, N. J.: Fred B. Rothman & Co. (dis- 
tributors) ; Davis, California: University of California School of Law, 
1967. pp. 221. $10.00. 


It has become an established practice of the International Institute of 
Space Law (hereafter IISL) to publish regularly in one volume the pro- 
ceedings of its colloquia. In the volume under review thirty-nine con- 
tributions are arranged under the following headings: Celestial Bodies, 
Telecommunications, Liability, Space Vehicles, Terminology and Mis- 
cellanea, These chapters are introduced by reports prepared by or on 
behalf of the Working Group chairmen of the Institute. 

Upon reading the papers in this volume, most of which are still super- 
ficial and popular, one is left with two lasting impressions. First, one 
may be justified in asking: Is this material representative of space law? 
Frankly, it would be unfair to regard this Proceedings as a mirror of the 
science of international space law. Many of the papers should have been 
left out. After all, this volume was meant to represent the position that 
the IISL has taken relative to the indicated topics. One may wonder ` 
whether the inclusion of every and any paper which was presented at the 
Ninth Colloquium is attributable to a lack of scholarly contributions or 
to opportunism in carrying out the Institute’s avowed function to be a 
forum (no doubt potentially valuable and unique) of Communist and 
Western lawyers. In any event the price paid in terms of academic 
ranking is too high indeed. 

Secondly, many of the problems to which the authors addressed them- 
selves have long since been passé; the general approach is reflective and 
repetitive rather than constructive. It appears that the time lag between 
the proceedings of the [ISL and current events is three to five years. It 
might help improve the quality of future publications if the Board of Di- 
rectors of the IISL would take a hard look at what kind of publications 
they allow the IISL’s name to be associated with. 

It would be a pity if the useful papers by Eugene Brooks (pp. 17-48), 
R. Cargill Hall (pp. 117-126), J. Lopez-Gutierrez (pp. 132-142) and Paul 
B. Larsen (pp. 159-167) went unmentioned. The papers by G. P. Zhu- 
kov (pp. 91-95) and V. S. Vereshchetin (pp. 218-218)—+two noted Soviet 
scholars—present the Soviet viewpoint in succinct terms. It is a promising 

1 Klapper, the only authority cited by the author for this view, is not in point. It is 
a study of domestic communication, and is not concerned with international propaganda. 


Joseph T. Klapper, The Hifects of Mass Communication (Glencoe, Illinois: The Free 
Press of Glencoe, 1960). 
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sign that some contributions, e.g., those by Stephen B. Deyle (pp. 72-73), 
Ernst 'Fasan (p. 54) and by the present reviewer (pp. 44-47 ) have made 
concrete proposals regarding the improvement of the work of the IISL. 
For that matter the Working Group Reports (e.g., C. Berezowski at pp. 
100-102, J. Sztucki at pp. 108-116, A. A. Cocca at pp. 66-71 and V. 
Kopal: on p. 145) signify early uncertain steps in the right direction. 

The accelerating step-by-step codification of international space law 
in the United Nations stakes out the course along which the science of 
space law should proceed. Indeed, the IISL could easier justify its exist- 
ence if it reallocated and concentrated its intellectual resources according 
to the real needs facing the progressive development of international 
space ‘law, preferably, as the reviewer of the preceding volume put it, 
‘fon a: comparative, intersystems basis.’? The IISL shall have been with 
us for a decade in 1968. Despite its initial Sturm und Drang period we 
have good reason to hope that the IISL will prove itself in the commencing 
second decade worthy of existence and will fulfill the objectives it was 
created for. 

l IMRE CsaBari* 

The Self-Defense of the States under the Current International Legal 

Status [in Greek]. By Constantine P. Hortatos. Athens: John N, 

Zacharopoulos, 1966. pp. xvi, 112. Index. 


When is the use of force by states against other states justified? The 
gravity of this question cannot be exaggerated when account is taken of 
the conflicts which plague the world today. Force or the threat thereof is 
of course involved in any action of self-defense. 

Professor Hortatos analyzes, from a legal point of view, the validity and 
implications of the use of force as a matter of self-defense without losing 
sight of relevant political factors. Traditional concepts of the meaning of 
self-defense are examined. Natural law, the theories of Grotius, Vattel 
and others are discussed. Conclusions are drawn from the Covenant of 
the League of Nations regarding obligations not to resort to war. Under 
it the legality of the action of the interested parties in relation to self- 
defense depended principally on the interpretation of that term by the 
parties. War was not outlawed but merely limited. The Kellogg-Briand 
Pact for the renunciation of war did not contain an exception in favor 
of self-defense because, according to the author, it was feared that such 
a provision might be taken advantage of by parties acting in bad faith. 
The historical and critical analysis of the individual and the collective 
right of self-defense as an inherent right under the Charter of the United 
Nations i is particularly elucidating. 

The author distinguishes self-defense from self-preservation. The 
former can be resorted to legally only when a fundamental right of a 
1 Rdward MeWhinney, 61 A.J.LL. 1111 (1967). 


* Dr. Jur. (Budapest); LL.M. (McGill); Candidate D.C.L. degree (MeGill University, 
Institute of Air and Space Law), Montreal, Canada. 
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state is violated. Such is the right of the territorial integrity of a state 
which finds express protection in the provisions of Article 2, §4 of the 
Charter of the United Nations. The author expresses the opinion that 
Article 51 of the Charter does not oblige a state to wait for an armed 
attack. The magnitude of today’s weapons and the shortness of time 
in which they can completely destroy or annihilate a state are given as 
a basis for exercising the right of self-defense against an impending at- 
tack. A question is also raised as to the meaning of ‘‘territorial integ- 
rity,’’ especially when international boundaries are in dispute. Several 
such matters are discussed by the author with particular reference to the 
right of self-defense. 

This right, as stated above, is distinguished from that of self-preserva- 
tion. The nature of the latter is more ideological than juridical. It is 
sometimes advanced as an excuse for unlawful action against states that. 
have not been guilty of any violation of international law. 

The last chapter of the volume deals with ecllective self-defense. An 
examination of the origin of Article 51 of the United Nations Charter 
and of regional arrangements.and regional agencies leads the author to the 
conclusion that a given group of nations, with the pretext of collective self- 
defense, might lead the world to possible disaster. Also, given the all- 
destructive nature of nuclear weapons and missiles, the exercise of the 
collective right would be ineffective. Nor would disarmament help. In 
case of war, a new armament race will make those weapons reappear. 

The author concludes that the present organization of the international 
community is not sufficient to preserve international peace and security. 
He believes that for this purpose there is needed an organization of states 
in a universal federation. ; 

Professor Hortatos displays a scholarly grasp of the problem of self- 
defense and brings new slants on old issues. He presents some very 
thought-provoking conclusions and recommendations. His book will be 
valuable to scholars and government specialists who have to deal with 
that problem. 

JoHN Maxros 


The Legal Significance of the Declarations of the General Assembly of 
the United Nations. By Obed Y. Asamoah. The Hague: Martinus 
Nijhoff, 1966. pp. xviii, 274. Index. Gld. 33.65; $9.35. 


What do the declarations of the General Assembly signify? The short 
and correct response to the question which Dr. Asamoah poses and answers 
is that it is, at any given moment, difficult to say. Much depends on 
whether the Assembly intended, when it adopted a particular declaration, 
to create law or merely to state it; on how many U.N. Members voted for 
the declaration or looked upon it as generally acceptable; and on the 
_ extent to which legal (as opposed to political) ecnsiderations entered into 
the drafting. The author reminds us of.all these complexities, but goes on 
to show us that, in some ways, we are making progress in developing and 
codifying international law. f 
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We have had earlier assurances of such progress from Oscar Schachter 
(on whose writings Dr. Asamoah relies heavily), Rosalyn Higgins( who is 
referred to here, but perhaps not frequently enough), and Wolfgang Fried- 
mann (who contributes a preface), but it does no harm to have the author 
bring together for special attention those resolutions which the Assembly 
has chosen to style Declarations. Observing that his categories are not 
watertight, he defines them as: (1) those statements declaring established 
principles of international law (the declarations on permanent sovereignty 
over natural wealth and resources, on prohibiting the use of nuclear and 
thermo-nuclear weapons, anc on the principles of the Niirnberg Charter) ; 
(2) those purporting to create new principles of international law (the 
declaration of legal principles governing states exploring and using outer 
space) ; and (8) those promoting specific U.N. programs through declara- 
tions that are merely hortatory or that may happen <o contain legal 
principles (the declarations on granting independence to colonial coun- 
tries and peoples, on human rights, on eliminating all forms of racial dis- 
crimination, and on the rights of the child). 

The author’s discussions tend at times to be somewhat bloodless, for 
despite his bows to the relationship between politics and law and to the 
importance of state practice, he gives insufficient weight to those elements 
in his analysis. For instance, he rather cautiously suggests that ‘‘even if 
self-determination is only a standard and not a legal right, the Declaration 
on granting independence to colonial countries and peoples could still be 
regarded as expressing some legal principles” (p. 184). By contrast, Dr. 
Higgins was willing to say three years earlier that the Assembly regarded 
“the right of self-determination . .. not as a right enforceable at some 
future time under indefinite circumstances, but as a legal right enforce- 
able kere and now” and to show precisely how the Assembly and the 
Committee of 24 have applied the declaration.’ 

Dr. Asamoah’s work displays some of the common faults of doctoral 
dissertations: it pays too much attention to background material (e.g., on 
the difficulty of distinguishing efforts to develop law from efforts to codify 
it, or on the claims of those who argue that international law is not real 
law at all); it is redundant (sometimes on successive pages) ; it uses too 
many clichés (‘‘life and meaning’’ are given to the Charter at least on 
pp. 8, 15, and 118, while on p. 244 the author makes a somewhat less 
fortunate choice of words to tell us that the ‘‘practice of the organs adds 
flesh to the skeleton’’); it rambles (much of Part I, despite the frequent 
use of the word Declarations in section titles, wanders tar from the an- 
nounced subjects); and it is a bit unsure of itself (at one point (p. 9) 
asserting that the ‘‘validity of law does not depend upon observance,’ 
but retreating on p. 69 to the less positive view that ‘‘to some extent 
breaches of the law do not destroy [its] validity’’). 

This study does bring tcgether useful background material about As- 
sembly declarations. Moreover, as Professor Friedmann says, it calls 


1 The Development of International Law Through the Political Organs of the United 
Nations 100 (1963). 
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attention to the processes of change in international law and points up 
the value of the United Nations as ‘‘an indispensable and irreplaceable 
instrument for the evolution of international organization and the strength- 
ening of international law’’ (p. vi). 

Ricwarp N. Swtrr 


BRIEFER NOTICES 


The University Teaching of the Kocia! Sciences: International Law. By 
René-Jean Dupuy. (Paris: UNESCO, 1967; New York: UNESCO Pub- 
lications Center, distributor. pp. 154. $3.50.) Professor René-Jean Du- 
puy’s report on a survey of the teaching of insernational law provides a 
useful sample of the formalities of teaching international law in a number 
of faculties of law, economics, and political science. Following a common 
form, thirteen rapporteurs have provided information on the teaching of 
international law in their countries or, in the cases of Scandinavia and 
Latin America, in their regions. The survey includes three Communist 
countries—the U.S.S.R., Hungary, and Yugoslavia—and four non-Western 
countries—India, Japan, Nigeria, and the United Arab Republic. In 
addition, the book includes a report on the Hague Academy of Inter- 
national Law. Professor Dupuy’s introductory ‘‘General Report’’ pro- 
vides an over-all view of the findings in the separate country and regional 
reports. 

Some noteworthy findings include the French lead in terms of time 
devoted to public international law and related subjects, the highly de- 
veloped curricula in Egypt, and an interesting variety of teaching arrange- 
ments in Yugoslavia. The report on the United States is based on our 
Society’s surveys of the teaching of international law in law schools and 
political science departments. Most critical of the reports is that on India 
by P. K. Irani, who notes that most Indian teazhers of international law 
lack both proper academic training and practical experience and that text- 
books by Indian authors are of poor quélity. 

The survey also probed the attention given to subjects other than public 
international law, particularly interrational organization and inter- 
national relations. In terms of attenticn to these subjects, American and 
British law schools appear to compare unfavorably with their counter- 
parts in most of the other countries in the sample. However, since 
the survey did not go beyond syllabi to indicate she themes and ideological 
overtones of course content, truly meaningful comparison is not possible. 
Somewhat more revealing are the indicétions of attention given to theory 
as compared with practical problems and of use of the lecture method or 
the case method. On the whole, the report is useful and might well be 
repeated in expanded form at a later déte. 

Westey L. Govip 


A Manual of International Law. By Georg Schwarzenberger. 5th edi- 
tion. (London: Stevens & Sons, Ltd.; New York and Washington: Fred- 
erick A. Praeger, 1967. pp. lx, 701. Tables of Cases and Treaties. In- 
dexes. £4 17 s. 6 d.; $17.50.) A new edition of Georg Schwarzenberger’s 
Manual is always welcome. Besides providing a more up-to-date version 
both of basic rules and of principles of international law, the new 
edition provides a compact expression of Sehwarzenberger’s views on 
international law as most recently modiñed. Return to the single-vclume 
format after the two-volume fourth edition of 1960 has resulted in no 
vital loss. What had to be abandoned is more than made up fer by 
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the addition of new sections on the Organization for Economie Co- 
operation and Development, the Organization of African Unity, E.F.T.A., 
and recent developments in the Huropean Communities. Indeed, the chap- 
ters on the Jaw of international institutions could virtually serve as an 
international organization textbook, since by their brevity they permit the 
use of more supplementary readings than do longer directories of organiza- 
tions that serve as textbooks in that field. The portions of Schwarzen- 
berger’s Manual that have been most thoroughly rewritten are those on 
jus cogens at the international level, diplomatic and consular immunities, 
the breadth of the territorial sea, the composition of the Security Council 
and the Economice and Social Council, and United Nations involvement in 
the Congo. Some users cf this Manual may wish that the author had been 
a bit more venturesome by giving attention to the Cuban missile crisis 
and ‘‘cuarantine,’’ the Dominican and Viet-Nam interventions, and such 
specific uses of outer space as communications, weather foreeasting, and 
espionage. Even so, this conservatively recast Manual is a most useful 
guide to international law. 
Wester L. Gouip 


Cases and Other Materials on International Lew. By Vicente Abad 
Santos. (Manila: Central Book Supply, Ine.; Dobbs Ferry, N. Y.: 
Oceana Publications, 1966. pp. xxii, 760. Tables of Cases and Docu- 
‘ments. Index. $10.00.) In the Preface to his casebook the Dean of 
the College of Law of the University of the Philippines expresses his 
regret that he could not realize his intention to include a great number 
of Asian materials. Compensation for scarcity of Asian materials is in 
part accomplished by inclusion of a substantial quantity of Philippine ma- 
terials. These, however, bear the imprint of the West—a characteristic, 
as Dean Abad Santos notes, of such international law materials as have 
been produced by other Asian countries. Although it may be far too early 
for accurate estimation, it may be that Asian reiteration of what has been 
evolved in the West is, to a greater extent than is sometimes asserted, a 
demonstration of the viability of international law in an expanded world. 

However that may prove to be, the inclusion of a good proportion of 
Philippine cases and other materials is most welcome. The primary read- 
ings include 18 Philippine cases, 18 Philippine statutes, administrative 
orders, and similar items. In addition, short quotations from or. references 
to 19 ather post-independence cases appear in the editor’s notes or in foot- 
notes. Hopefully, as time passes, more scholars in the currently new states 
will present us with similar collections of materials. Such collections 
would better enable international law specialists to appraise adequately 
both the impact of rules and doctrines developed in the West and the 
attempts to accommodate international law to the circumstances and aspi- 
rations of peoples whose voices once were muted. 

Dean Abad Santos’ casebook includes, cf course, a good representation 
of basic American, English, and international cases, recent treaty texts, 
Western constitutional provisions, Security Council and General Assembly 
resolutions, and some American national materials. The resultant judi- 
cious intermixture of international, Western, and Philippine materials 
makes the casebook a useful teaching instrument. 

Wester L. Gounp 


Foreign Seizures: Sabbatino and the Act of State Doctrine. By Eugene 
F. Mooney. (Lexington: University of Kentucky Press, 1967. pp. vi, 
186. Index. $5.00.) The main title of this short work, and incidentally 
the only one carried on the book’s cover, raises one’s hopes that the author 
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has produced America’s long-overdue response to such pioneer European 
studies on ‘‘wealth deprivation’? as Friedman (1953), Foighel (1957), 
Wortley. (1959), Katzarov (1960) and White (1961). Unfortunately 
for such hopes, the subject. matter of this volume, like Re’s Foreign Con- 
fiscations (1951), is limited to Anglo-American law and, in the words of 
the author’s descriptive sub-title, more specifically to ‘‘Sabbatino and the 
Act of State Doctrine.’’ As the first monograph to consider Sabbatino 
since Falk’s The Role of Domestic Courts in the International Legal Order 
(1964),.the work suffers considerably in comparison with its predecessor, 
although ironically the author’s over-all conclusion seems far sounder than 
the thesis advanced by Falk. 

The book’s rst three chapters take one through the genesis of the act 
of state doctrine and its formulation by courts in the United States fol- 
lowing Latin American, Soviet and Nazi seizuzes. The final three chap- 
ters and a brief ‘‘Coda’’ consider the Sabbetino litigation through the 
spring of 1966, including the constitutional issues raised by the Hicken- 
_ looper [Sabbatino] Amendment, and furnish considerable data supporting 
the author’s contention that the Supreme Court’s decision ‘‘discounted 
the importance of the international economie process and rejected a 
version of the Act of State Doctrine designed to implement national and 
international policies which aim at increased global economic develop- 
ment.” (P. 149.) He concludes that ‘‘Conzress did yeoman service 
eye to set things right by enacting the Hickenlooper Amendment.’’ 

. 128. - 

The book’s lack of new insights, its loose structure and its occasional 
errors in dates and details are compensated somewhat by the author’s laud- 
able use of sprightly phraseology to convey his zealously advocated and, 
in the opinion of this reviewer, eminently correct conclusion. The book 
is not an adequate answer to Falk, whom the author takes on only in a 
footnote (p. 149, note 20), but it does represent yet another academic 
vote against Sabbatino at a time when, as “he author rightly notes, 
‘scholarly abstention will merely assure academic irrelevance forever 
in the field of international law.’ (P. 158.) 

-RicHarp B. LLUCH 

The Judicial Committee and the British North America Act: An Analy- 
sis of the Interpretative Scheme for the Distribution of Legislative Powers. 
By G. P. Browne.. (Toronto: University of Toronto Press, 1967. pp. 
xvili, 246. Index. $7.50.) This volume which, as the author explains 
in his preface, is a revised version of his D. Phil. thesis, provides a tech- 
nical analysis of the basis for distribution of legislative powers in Canada. 
In the course of it the author makes a careful examination of the Judicial 
Committee’s interpretation and application of Sections 91 and 92 of the 
British North America Act. He notes particularly (as at p. 43 and 
elsewhere) the ‘‘Three-Compartment’’ view—the power of the Federal 
Parliament to legislate as to peace, order and good government-—and 
points out that at least from 1894 on, the Judicial Committee adopted a 
three-compartment view of Sections 91 and 92 (p. 54). He observes that 
Canada has a Constitution which, however inflexible, provides a ‘‘erucial 
reassurance for certain elements of the population’’ (pp. 74-75). 

Perhaps of special interest to students of international law are the 
siatement that the Dominion cannot, simply by making treaties, extend its 
legislative competence (p. 118), and what is said (pp. 146-150) concerning 
the effect of an emergency such as war and the Federal Government’s 
power to judge thereof, as brought out in the Japanese Canadians case. 
The author points out that the notion of ‘‘severability’’ was first raised 
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in 1919, but notes only two cases in which the principle of severability 
was upheld (p. 131). Among other subjects on which the study touches 
is that of punctuation in relation to interpretation (pp. 168-169). Of 
the three main ways noted for enlarging the sphere of Federal legislative 
authority (expansion of the Peace, Order, and Good Government clause, 
expansion of the heads of Section 91 of the British North America Act, and 
the contraction of Section 92 of the Act), the third is thought by the 
author to be the ‘‘most hopeful” (p. 162). Residuary power is, in his 
view, to be found in the ‘‘Peace, Order and Good Government clause’’ 
(p. 169). 
Readers will find it convenient to have, in the appendices of the volume, 
a text of the Statute of Westminster, a text of the British North America 
Act and of the 1960 Amendment to that Act, and an analytical table of 
the major judgments by the Judicial Committee of the Privy Council inter- 
preting the Act. 
Rosert R. Wiuson 


Modern Trends in Treaty Law. By Kaye Holloway. (London: Stevens 
& Sons; Dobbs Ferry, N. Y.: Oceana Publications, 1967. pp. xx, 737. 
Index. $24.00.) The work of the International Law Commission on the 
law of treaties has inevitably increased interest among international 
lawyers concerning this part of the law. The new monograph by Miss 
Holloway is devoted to Modern Trends in Treaty Law, paying particular 
attention to recent developments, constitutional law, reservations, the 
development of general international law and the Court’s rôle in de- 
veloping the law. 

At an early stage of her book, Dr. Holloway points out that the shrinking 
of the world consequent upon technological advances has made the re- 
quirement for ratification of treaties somewhat less urgent than it was 
formerly. She states that the significance of the signature as a means 
of concluding treaties has increased as the need for ratification has de- 
clined (p. 40), and appears inclined to argue that there is a duty upon 
states whose plenipotentiaries have signed treaties to ratify them (p. 42). 

Book Two of the monograph is devoted to a comparative study of 
constitutional law and practice concerning the effective validity of treaty 
obligations, and comprises primarily a careful analysis of the constitu- 
tional requirements of some 40 countries in Hurope, the Commonwealth, 
the United States, Latin America, the Communist world and the third 
block. She shows how far these have compromised the power of the Head 
of State to commit his country on his own, and reminds us that the prob- 
lem is likely to be of reduced significance in the future in view of the 
increasing practice of contracting multilateral treaties under the auspices 
of international organizations or at specially convened conferences, at all 
of way the ‘‘verification of full powers constitutes an important factor’’ 
(p. 114). 

The advisory opinion on the Genocide Convention raised a hornet’s 
nest of problems concerning reservations, and Book Three is devoted to 
this problem, colored by the view that the Court has shown both weak- 
nesses and contradictions in its view (p. 506), but has placed multilateral 
conventions on an unstable basis as well as dangerously impairing its own 
compulsory jurisdiction (p. 508). The I.L.C. draft has not improved 
matters much either (p. 542). 

In the concluding chapter of her critical and thought-provoking Modern 
Trends in Treaty Law Dr. Holloway is concerned with the perspectives for 
the rule of law. One of the most important ‘‘trends’’ in international 
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law today is the critical approach of the ‘‘new’’ states, and here Dr. 
Holloway comments: 


While it is perfectly legitimate that the new members of the in- 
ternational community should ask that the law be reviewed with a 
view to adapting it to the changed structure of the community, a 
systematic opposition to the existing law on the ground that it was 
ereated by the practice of States, some of which were colonial Powers, 
or because they have had no part in its creation, would be extremely 
detrimental to even a minimum degree of stability. . . . Since newly 
independent States explain their hostility to some of the rules laid 
down. in general multilateral treaties concluded before their era, on 
the ground that these represent the consensus of mainly European 
States and claim that general international law must reflect the con- 
sensus of the entire world, it may reasonably be argued that unless 
the rules confirmed or formulated in the general multilateral treaties, 
in the framing of which they are now participating, reflect at least 
the same degree of agreement as those formulated in earlier treaties, 
they will not acquire the same degree of binding force as the existing 
rules, however inadequate these may be. Unfortunately ... in- 
stead of clarifying the existing uncertainties, the new general multi- 
lateral treaties tend, through vague and loose formulations and a 
liberal use of reservations, to create greater uncertainty and con- 
fusion. Consequently, instead of contributing to greater stability in 
international relations, they are likely to undermine the authority of 
international law. (Pp. 701-702.) 


This shows how important the drafts of the International Law Com- 
mission and the final convention adopted on the basis thereof can be. 
When the convention proves a reality, Dr. Holloway may well consider 
it time to bring out a revised edition of her work. If she does, perhaps 
a more detailed index could be included, for the one she has provided 
will not prove of great value if the book is to be used by students. 

L. C. GREEN 


Diplomatic Privileges and Immunities. By Clifton E. Wilson. (Tucson, 
Arizona: University of Arizona Press, 1967. pp. xii, 300. Index. $8.50.) 
This book seeks to assess the impact of political tensions since 1945 on 
the personal privileges and immunities granted to diplomatic and non- 
diplomatie agents. After reviewing the theoretical issues involved and 
the operation of the principle of reciprocity, the author examines the 
immunities of diplomatic staff from physical constraint and from criminal 
and civil jurisdiction, and the extent of their enjoyment of customs 
privileges. He then distinguishes the position of the various categories 
of diplomatic staff and considers the privileged status of diplomats’ fami- 
lies, local nationals employed by an embassy, and non-diplomatic per- 
sonnel—the latter consisting of the ever-growing number of persons 
concerned with bilateral assistance, information activities and ad hoc 
missions. 

The main virtue of the book lies in its impressive collection of precedents 
and illustrations taken from newspaper sources, a wide range of learned 
periodicals, and from a survey conducted amongst former members of the 
United States Foreign Service. Demonstration of the author’s theme, of 
the influence of international politics on previously accepted law, is to 
some degree weakened, however, by the decision not to consider the other 
major aspects of diplomatic law—freedom of movement and communica- 
tions, for example, or the inviolability of premises. More basically, it is 


804 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 


suggested that the author might with advantage have made the Vienna 
Convention on Diplomatic Relations more central to his text. Not only 
would an endeavor to show how that instrument reflected postwar develop- 
ments be an interesting exercise, but the adoption of the Convention by 
sixty-five states, from all regions, is likely to ensure its predominance over 
future practice. In view of the author’s reliance on English precedents, 
it may be pointed out that the Act of Anne is no longer in force, having 
been repealed by the 1964 Diplomatic ANERE Act, which is not 
discussed. 
MrcananL Harpy 


The International Law of the Great Lakes. A Study of Canadian- 
United States Co-operation. By Don Courtney Piper. (Durham, N. C.: 
Duke University Press, 1967. pp. xiv, 165. Index. $6.50.) This useful 
book exposes the legal foundation for the now uneventful sharing of the 
Great Lakes by United States and Canadian users. We are reminded of 
bitterness and of hard bargaining pertinent to such issues as the inter- 
national boundary, jurisdiction over vessels, navigation rights, fishing pre- 
rogatives and water use and control. Most of these controversies are 
settled after negotiations undertaken with the inarticulated assumption 
that each side is willing, after vigorous advocacy, to make concessions. 
Dr. Piper rather briefly summarizes the complex and tedious course of the 
underlying diplomacy. Agreements, we learn, are not reached simply be- 
cause of commitments to international law. 

A common heritage, language and border, could as easily induce con- 
flict as co-operation ; indeed the value of the Great Lakes and other shared 
water interests is so great that conflict is inevitable. Over the years,’ 
however, unreasonable claims are discouraged, not so much by law as by 
facts. For example, if the United States insists on rights to divert larger 
volumes of water from Lake Michigan into the Mississippi watershed 
through Chicago, Canada may respond by diverting water from the Colum- 
bia River in the Northwest. Another force favoring U. S.-Canadian ac- 
commodation is that interests are often not identified with only one nation. 
Wisconsin and New York, for example, may oppose, with Canada, the 
diversion of Michigan water so vigorously advocated by Illinois and Mis- 
souri. Navigation interests in both countries may oppose diversion which 
threatens lake levels, and the expectations of all commercial fishermen 
may require control of industrial pollution from all sources. It is fortu- 
nate that in the Great Lakes national interests are seldom unified and 
unmitigated. On such facts is the international law, about which Dr. 
Piper writes, built. 

One hopes that this is not the last book on the subject of Great Lakes 
water law. Indeed, the book by its omissions reveals the inadequacies of 
United States-Canadian co-operation in the control of Great Lakes pollu- 
tion. This is the problem for the future. 

Gorpon B. Batowin 
University of Wisconsin 


Yearbook of Air and Space Law, 1965. Edited by René H. Mankiewicz. 
(Montreal: McGill University Press, 1967. pp. xxx, 705. $25.00.) The 
Institute of Air and Space Law of McGill University has attempted the 
ambitious task of publishing an annual review of developments in the air 
and space law fields. The first part on air law begins with a treatise on 
backgrounds of international public air law by the late John Cobb Cooper, 
surveys developments in the field in several countries, including Australia, 
Canada, Poland, Scandinavian countries, and Yugoslavia, cites important 
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treaties, joint support agreements, regional arrangements, bilateral agree- 
ments, describes several inter-governmental and non-governmental or- 
ganizations, reviews national legislation of several.countries, and presents 
some significant cases. The sections in the second part on space law cor- 
respond, except that there is no section on cases. 

The essay by Professor Cooper is a brief but comprehensive review of 
major developments in air law. The essay that introduces space law is 
by Ivan A. Vlasic of McGill. It is critical of INTELSAT, the multilateral 
arrangement for commercial exploitation of satellite technology. Dr. 
Vlasic does not believe that the present organizational structure of IN- 
TELSAT with the privileged American position corresponds to ‘‘general 
community expectations.’’ 

The volume suffers from two defects: while it was published in 1967 
it does not cover information beyond 1965; and the bibliographies re- 
stricted to publications in 1965 could be more extensive. ; 

Rosert K. WOETZEL 


Raumfahrt und Völkerrecht. Ausgewählte Probleme. By Peter Creola. 
(Zurich: Polygraphischer Verlag AG, 1967. pp. 129. Fr./DM. 18.) 
This work consists of two parts, the first of which is concerned with the 
legal character of space and different theories relating to a boundary be- 
tween air and space, while in the second, problems of uses of space, inter- 
national co-operation, and ‘‘metalaw’’ referring to relations between sapient 
beings.in space are treated. The book, which is a dissertation at Zurich, 
represents a condensed review of developments in the field of space law. 
A wealth of factual information is contained in short space and the author 
is careful not to draw extravagant conclusions at this stage. By and large 
it is a report on the state of the art which might have been enhanced with 
perspectives on future developments. It is perhaps insufficient to dismiss 
problems of military uses of space with a reference to the difficulty in 
distinguishing military from non-military uses; legal principles apply de- 
spite technological factors. Dr. Creola’s examination lacks critical appeal. 

A selected bibliography introduces the work and the Treaty on Prin- 
ciples Governing the Activities of States in the Exploration and Use of 
Outer Space is reproduced in an Appendix. 

Rozert K. WoETZEL 


Das Recht der Internationalen Organisationen einschliesslich der Supra- 
nationalen Gemeinschaften. By Ignaz Seidl-Hohenveldern. (Cologne and 
Berlin: Carl Heymanns Verlag KG, 1967. pp. xxxii, 324. Index. DM. 
19.80.) This textbook on the law of international organizations covers a 
vast number of legal issues germane to international organization. The 
broad coverage of this compact book has been made possible through pre- 
senting the material under 3901 sections, each identifed by a marginal 
number (Randzifer). The majority of sections are confined to one para- 
graph; some sections comprise two or more paragraphs. This arrangement 
results on the whole in a succession, under each marginal number, of very 
concise statements, modified occasionally by cross-references to other mar- 
ginal numbers. , 

The first part (pp. 1-84) deals with the foundations, and the second 
part (pp. 85-253) with the structure and functions of international or- 
ganizations. There is also an Annex (pp. 254-293) which purports to give 
succinet information on the major international organizations. 
`- The two main parts of the book group the material under a systematic 
outline which enables the author to touch upon the most significant features 
of the law of international organizations, including legal personality; de- 
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cision-making process; characteristics of principal organs; lawmaking 
(Rechtserzeugung) by international organizations; and interpretation of 
their fundamental law. Moreover, questions relating to the financing of 
international organizations, privileges and immunities, and sanctions are 
' taken up. 

The author is clearly familiar with the law of the United Nations and that 
of the specialized agencies. His special knowledge of the law of the Euro- 
pean organizations enables him to discuss realistically many aspects of the 
law and practice of international organizations in the European orbit 
which are of special interest to those who have not followed these develop- 
ments as closely as the author: 

The presentation in the text is supplemented by an excellent bibliographi- 
cal apparatus which precedes major portions in the text and by a special 
index. (Fundstellenverzeichnis) which lists all provisions of the organie 
laws of international organizations that are discussed or cited in the text. 

The book contains some statements to which this reviewer would take 
exception. For example, it may be somewhat misleading. to assert that 
under Article 41 of the United Nations Charter the Security Council may 
resort to sanctions (ergreift Zwangsmassnahmen) (p. 246), since, pending 
activation of Article 48, the Security Council may only ‘‘call upon’’ or 
‘*invita’’ Members to interrupt economic or diplomatic relations with other 
designated Members. Also, the discussion of the ‘‘double veto’’ in the 
United Nations system, though basically correct, is probably too concise to 
be understandable to the uninitiated reader (see pp. 125 and 248). 

On the whole, however, the author has succeeded in this compact but 
comprehensive work to make a most useful contribution to the study of the 
law of international organizations. 

: Hans AUFRICHT 


World Order and Local Disorder: The United Nations and Internal Con- 
flicts. By Linda B. Miller. (Princeton, N. J.: Princeton University Press, 
1967. pp. x, 285. Index. $6.50.) ‘‘Withdrawal of the legal order oceurs 
in all revolutionary situations,’’ former Secretary of State Dean Acheson 
reminds us. ‘‘People are no longer content to ‘pursue and realize values 
in an orderly way.’ They are in a hurry. They pursue and realize new 
values in a disorderly way. Order has become an impediment. The sanc- 
tion for law has disappeared.’’* Contemporary types of internal conflict 
are among those ‘‘disorderly ways’’ in which peoples and governments 
currently pursue international objectives that defy ‘‘ordering’’ by the 
conventional legal standards of the near past; and in the ‘‘togetherness’’ of 
today’s world, such internal conflicts affect the international system more 
sharply than before. Miss Miller’s interesting study of the rôles played 
by the United Nations in eases where such internal conflicts create threats 
to international peace analyzes both the varieties of conflict and the differ- 
ing ways in which the Organization has been utilized to help contain them. 
Under three major classifications—(1) colonial wars, (2) interna] conflicts 
involving a breakdown of law and order, and (8) proxy wars? and internal 
conflizts involving charges of external aggression or subversion—the author 
analyzes a series of cases to show the political and legal factors that have 
limited United Nations effectiveness. The cases range from Indonesia and 


1Dean Acheson, ‘‘The Lawyer’s Path to Peace,’’? 42 Virginia Quarterly Review 337 
(1966). 

2**Proxy wars’’ are those ‘‘contlicts between foreign states fought on the soil of a 
third country using that country’s resources and territory to achieve goals of external 
powers.’ 
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Greece of early postwar years, to Cyprus and Viet-Nam of today. By now, 
colonial wars have largely given way to a diversity of internal conflicts that 
mark the struggle of Third World states to modernize and that ‘‘preclude 
the development of general rules for [the] treatment of civil strife.” (P. 
213.) The study shows how the United Nations has had ‘‘a role without a 
rule’ (ibid.) ; and also that the importance of that rôle, as in more tra- 
ditional cases of interstate conflict, depends primarily on the degree of 
accord among its Members (especially the super-Powers) on how and to 
what purpose the Organization should be used. 
Rura B. Russe 


The Israel-Syrian Armistice: Problems of Implementation 1949—1966. 
By N. Bar-Yaacov. (Jerusalem: The Magnes Press, 1967. pp. 377. Index. 
$7.50.) The author, Senior Lecturer in International Relations at the He- 
brew University, Jerusalem, analyzes in detail the major disputes engen- 
dered by the demilitarized zone established by the 1949 Armistice Agree- 
ment, including the legal and political positions of the parties, as well as 
those of the United Nations organs. This part of the book succeeds in 
bringing order out of the chaos produced by more than fifteen years of 
arguments and resolutions about such diverse issues as water diversion, 
land cultivation, and fishing rights (pp. 66-281). The author views these 
disputes as efforts by each party to enlarge its area of control at the expense 
of the other (pp. 282-283), a situation brought about by the intentional 
lack of clarity about civilian control in the demilitarized zone (pp. 63-65). 

The demilitarization and its vagueness on the question of control were 
due to Israel’s refusal to sign the Armistice while Syrian troops remained 
on what she considered her territory, and Syria’s unwillingness tc forgo 
the spoils of military occupation, especially if it would mean acknowledg- 
ment of the area as belonging to Israel (pp. 37-63). The compromise 
achieved between these conflicting positions promised, at best, the possi- 
bility of further accommodation between the parties, and obviated for the 
time being a solution by force. Understandably, perhaps, the author at- 
tributes the failure of peaceful solutions to the other side, and concludes 
that demilitarization can succeed in eliminating military incidents only 
if it straddles both sides of an international frontier, with each party fully 
in control of its side of the demilitarized area (pp. 281-292). It is here 
that the study becomes a brief for Israel’s position prior to the recent 
hostilities and probably in any future negotiations. The reader may, how- 
ever, differ with the author’s conclusions and still find enough data to 
satisfy a pursual of the United Nations’ experiment and experience with 
demilitarization that caused a military explosion. 

Euiezer Ereri 


Die Deutschland-Artikel in der Satzewng der Vereinten Nationen. By 
Armin Albano-Milller. (Berlin and Stuttgart: W. Kohlhammer Verlag, 
1967. pp. 146. Index. DM.18.) Dr. Albano-Miiller has written a critical 
account of the genesis, applicability, and implications of Article 107 of the 
U.N. Charter and the provisions of Article 53 relating to enemy states 
during World War II. He correctly points out that, while prohibitions 
on the use of force apply also to relations with former Axis countries, 
Article 107, which provides that. ‘‘Nothing in the present Charter shall 
invalidate or preclude action, in relation to any state which during the 
Second World War has been an enemy of any signatory to the present 
Charter, taken or authorized as a result of that war by the Governments 
having responsibility for such action,’’ remains on the books and could be 
invoked, especially in conjunction with Article 53 which states that ‘. . . 
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no enforcement action shall be taken under regional arrangements or by 
regional agencies without the authorization of the Security Council, with 
the exception of measures against any enemy state ...’’ Soviet propa- 
ganda usually directs its thrust against ‘‘renascent German fascism and its 
allies’? which might indicate an intention to reserve rights under Articles 
107 and 58 in the case of Germany, which is the only former enemy state 
not a Member of the United Nations. While the Federal Republic of Ger- 
many claims succession in sovereignty to the former Reich, it is a moot 
question to what extent Hast Germany is affected by these arrangements. 
In any event, the continuation of this exception weakens the authority of 
the United Nations and constitutes an anomaly in an international system 
of which the Federal Republic has become an integral part. The author 
recommends revision of the Charter in this sense. 
A detailed bibliography caps off a concise treatment of the subject. 
Rozert K. Wortzeu 


The Presiding Officers in the United Nations. By 8. E. Werners. (Haar- 
lem: De Erven F. Bohn N.V., 1967. pp. viii, 209. Index.) This study 
purports to be an analysis of the powers, duties and other responsibilities 
of the presiding officers of the principal deliberative organs of the United 
Nations, including the main committees of the General Assembly. It also 
includes a comparison of these officers with the corresponding officers of 
the organs of the League cf Nations. The author goes somewhat beyond 
what the title would suggest, in that he discusses in some detail matters 
which, though involving the presiding officers, are more directly related to. 
the organization and procedure of the organs over which they preside. 
Considerable attention is given, for example, to the composition and work 
of the General Committee, the matter of credentials, the question of Chinese 
representation, the adequacy of General Assembly rules of procedure for 
expediting the business of that organ, and the double veto in the Security 
Council. On the other hand, the author has very little to say concerning 
the actual influence of the presiding officer. He obviously has not made 
much use of interviews or other methods of getting information from those 
actually engaged. He has relied primarily upon the evidence of the written 
record. Furthermore, his method of treating presiding officers compara- 
tively does not always contribute to the elucidation of his subject. Com- 
paring the President of the General Assernbly with the President of the 
Security Council, is not particularly helpful to the understanding of either. 
It tends to confuse rather than clarify. The book contains much useful 
information and many sound insights, but it suffers from poor organization 
and neglect of important aspects of the subject. nt 

LELAND M. GOODRICH 


Valor Jurídico de las Eesolucisnes de las Naciones Unidas. By Jorge 
Castañeda. (Mexico,.D. F.: El Colegio de Mexico, 1967. pp. xii, 203.) 
An interesting and highly practical problem is here presented in this study 
of the legal value of resolutions of the United Nations by the Mexiean pub- 
licist, Dr. Jorge Castafieda. So varied are the resolutions of the organs 
of the United Nations, some creating legal obligations, others limited in 
force to mere recommendations, and others no more than administrative 
directions, that an analysis of the different types is of first importance. 
The author classifies the resolutions into two main parts: those dealing 
with the structure and functions of the Organization itself, and those deal- 
ing with its activities in the field of international relations. Outstanding 
among the first group are the resolutions dealing with the admission, sus- 
pension and expulsion of Members and the designation of the Secretary 
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General; and these are followed by the long list of resolutions relating to 
finances, the registration of treaties, the administration of subordinate 
agencies and the like. The resolutions of the Security Council in the field 
of peace and security are analyzed in detail, as is the General Assembly 
Resolution ‘‘Uniting for Peace’’; then follow resolutions dealing with the 
existence of facts bearing upon legal issues, agreements between Members, 
and resolutions involving the declaration of broad principles. 
El Colegio de Mexico has set a high standard for future ene 


Uncertain Mandate: Politics of the U.N. Congo Operation. By Ernest 
W. Lefever. (Baltimore: The Johns Hopkins Press, 1967. pp. xvi, 254. 
Index. $7.50; 60s.) A tendency to characterize individual and state ac- 
tors in the Congo’s post-independence drama as heroes and villains is re- 
grettable, but perhaps inevitable. If the heroes include the United States, 
certain ‘‘moderate’’ African states, Hammarskjöld, Adoula and Kasavubu, 
and the villains are Belgium, France, the Soviet Union, Lumumba, Tshombe 
and Conor Cruise O’Brien, there remains the difficulty of portraying ONUC 
or Thant, among others. Although Ernest Lefever’s present study, like 
several of his earlier discussions of the Congo, does not entirely avoid this 
pitfall, its workmanlike narrative may interest students of international 
relations. The book’s topical organization, while welcome in some respects, 
invites considerable repetition of detail. Too often judgments are offered 
before sufficient analysis, for example in the chapter on the Secretary 
General. The volume’s importance for international law would have been 
enhanced had the author decided that such issues as the competence of 
the Security Council and the authority of U.N. personnel under various 
mandates were important aspects of the Congo operation’s ‘‘politics.’’ The 
final conclusions on peacekeeping and peacemaking could have been ex- 
panded, with comparisons to relevant cases in addition to Tanganyika, 
notably Cyprus. The appendices are very well presented. 

Lipa B. Miter 


Neutralität und Assoziation mit der EWG. Dargestellt am Beispiel der 
Schweiz, Schwedens und Österreichs. By Utta Plessow. (Kölner Schriften 
zum Europarecht, Vol. 8. Cologne, Berlin, Bonn, Munich: Car] Heymanns 
Verlag KG, 1967. pp. xiv, 238. Index. DM.38.) The question whether 
“association,” and what form of association, of permanently neutral states 
like Switzerland, Sweden, and Austria with the Huropean Common Market 
would be compatible with the legal status of those countries, has given rise 
to heated discussions among European statesmen and international lawyers. 
The great merit of the present volume is that it analyzes the legal prob- 
lems involved in the question in an objective, truly scholarly spirit. The 
comprehensive scope of the book equally commends it as an introduction to 
one of the most important legal issues the Treaty of Rome has raised. 

The author discusses in the first part of her study the concepts and prac- 
tice of neutrality and association. In the second part she examines in great 
detail the objects, regulations, and institutions of the Common Market in 
the light of their possible impact on the status of permanent neutrality, 
and suggests the terms of association which would meet the requirements 
of this status without altering the basic character of the Community. It 
does not detract from the value of the study. that some of- the views ex- 
pressed are debatable. This applies, in particular, to the author’s tendency 
to minimize the difference between the legal duties involved in occasional 
neutrality and those involved in permanent neutrality, and to over-extend 
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the sphere of legally free discretion on the part of the perpetually neutral 
state in pursuing its policies. 
Erich Hua 


Pojam Agresije u Medjunarodnom Pravu [The Concept of Aggression in 
International Law]. By Miodrag Sukijasovié. (Belgrade: Institut za 
Medjunarodnu Politiku i Privredu, 1967. pr. 303. Summary in English.) 
Dr. Miodrag Sukijasovié is Senior Research Fellow of the Institute of In- 
ternational Politics and Economics in Belgrade, Yugoslavia, under whose 
auspices his book on Aggression in International Law was published. The 
study was completed early in 1967 and does not include events of that year, 
such as the Israeli-Arab conflict of June, 1967, and the more recent de- 
velopments in Southeast Asia. The author takes a scholarly attitude in 
describing the various aspects of the use of force in international relations. 
He analyzes the limitations imposed on the use of force during the history 
of mankind and, specifically, under the Covenant of the League of Nations 
and under the United Nations Charter. 

The author presents to the reader a comprehensive theory of aggression. 
In his ovinion, aggression consists not only of armed acts, but also of eco- 
nomie, ideological, and some other forms o political actions. Dr. Suki- 
jasovié deplores that the concept of aggression has not yet been defined 
under the United Nations collective security system, but he admits that 
such a definition is not an easy task. It should include direct and indirect 
use of armed forces of one state against another, but exclude acts of self- 
defense, acts ordered under the authority of the United Nations, and most 
characteristically acts resulting from national liberation movements of de- 
pendent territories. On the other hand, the definition should include eco- 
nomic blockades and measures taken by one state to prevent another state 
from freely using its own national resources. The concept of aggression 
should also include, among other things, active propaganda in favor of 
aggression, war and all actions calling for the suppression of national or 
racial minorities. 

It is obvious that most of the suggestions made in this book are of a 
theoretical nature and that in practice few of the author’s ideas are ready 
to be converted into applicable rules of international law. However, the 
book is interesting because it reflects the present trend of public interna- 
tional law in the Socialist states of Eastern Europe. At the present time, 
aggression is still a political concept, but the book is a valuable contribu- 
tion leading towards a legal concept of the use of force that may become 
a working tool of public international law in the not too distant future. 

ZVONKO R. Rove 


Anucrio Hispano-Luso-Americano de Derecho Internacional. Vol. 3, 
1967. Secretaría Genera! del Instituto. (Zaragoza: Wditorial ‘‘El Noti- 
ciero,’’ S.A., 1967. pp. 486.) The third volume of the Anuario of the 
Institute is out and it is a treasury of contributions by Spanish, Portuguese 
and Latin American scholars to a wide variety of international problems. 
Professor Miaja de la Muela opens with an elaborate criticism of the de- 
cision of the International Court of Justice in the suit of Ethiopia and 
Liberia against South Africa in 1966; Dr. Garcia Arias follows with in- 
teresting comments upon Francisco de Vitoria; two short essays deal with 
the nature of international law; Dr. Cesar Sepúlveda analyzes the problem 
of the recognition of governments in America; Dr. Azcarraga presents an 
analysis of the legal issues involved in the Torrey Canyon case ;—all sam- 
ples of the scholarly studies in the twenty or more editorial articles. The 
list of book reviews covers some thirty or more recent volumes, notably 


-1968] BRIEFER NOTICES 811 


Fernandez-Shaw’s La Organización de Estades Americanos, and the same 
author’s study of Panama in its Central American relations. Aaa 


Law, Justice and Equity. Essays in Tribute to G. W. Keeton. Edited 
by R. H. Code Holland and G. Schwarzenberger. (London: Sir Isaac Pit- 
man & Sons, Ltd. ; Dobbs Ferry, N. Y.: Oceana Publications, 1967. pp. xvi, 
191. Index. $9.00.) Of the sixteen articles in this collection, three may 
be of particular interest to the readers of the Journau. In ‘‘International 
Law: The Ultimate Test,’? Georg Schwarzenberger suggests that a legal 
system must be tested by its ability to sustain the absence of physical dis- 
order, The peace-conserving claims of classical international law are 
modest. War was legal and peace was a legal state of relations not con- 
sidered war. The outlawry of war between the two world wars failed be- 
cause it was not accompanied by adequate meens for peaceful change and 
collective security. The international order o2 the United Nations is un- 
certain and ineffective. The decisive problem now is the attainment of an 
international community under the effective rule of law. This is a question 
of the relation of law and order, and legal history can provide insights 
here. How these are to be developed is not discussed. 

In ‘‘The Dissolution of States and Membership of the United Nations,” 
L. C. Green finds that the power interests of France and Great Britain, and 
not legal principles, dictated the attitude of the League of Nations toward 
member states which disappeared. Their resurrection and continuance as 
League Members also depended, not upon lega_ principles, but upon their 
attitude during the second World War and the popularity of the govern- 
ment of the liberated territory. Too often a decision which was for the 
Members was made administratively by the Seeretariat. Similarly in the 
United Nations, law and Charter interpretation are only secondary to 
political and administrative convenience. 

Joseph Gold analyzes ‘‘The Duty to Collaborate with the International 
Monetary Fund and the Development of Monetary Law.” Article IV, 
Section 4 (a), of the Articles of Agreement of the Fund obliges members 
to ‘‘collaborate with the Fund to promote exchange stability, to maintain 
orderly exchange arrangements with other members, and to avoid com- 
petitive exchange alterations.” Three examples studied in this article, in- 
volving the application of Article IV, suggest that the above provision can 
be relied upon to prevent a retaliatory scramble on a breach of obligation, 
but that there are circumstances in which it is the observance of adequate 
reciprocity which becomes essential to maintaining an objective monetary 
order. 

S. PRAKASH SINHA 
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OFFICIAL DOCUMENTS 


EUROPEAN AGREEMENT FOR THE PREVENTION OF 
BROADCASTS TRANSMITTED FROM STATIONS 
OUTSIDE NATIONAL TERRITORIES * 


Signed at Strasbourg, January 22, 1965; in force, October 19, 1967 


The member states of the Council of Europ: signatory hereto, 

Considering that the aim of the Council of Europe is to achieve a greater 
unity between its Members; 

Considering that the Radio Regulations annexed to the International 
Telecommunication Convention prohibit the establishment and use of broad- 
casting stations on board ships, aircraft or any other floating or airborne 
objects outside national territories; 

Considering also the desirability of providing for the possibility of pre- 
venting the establishment and use of broadcasting stations on objects affixed 
to or supported by the bed of the sea outside national territories ; 

Considering the desirability of European collaboration in this matter, 

Have agreed as follows: 


ARTICLE 1 


This Agreement is concerned with broadcasting stations which are in- 
stalled or maintained on board ships, aireraft, or any other floating or 
airborne objects and which, outside national territories, transmit broadcasts 
intended for reception or capable of being received, wholly or in part, 
within the territory of any Contracting Party, or which cause harmful 
interference to any radio-communication service operating under the au- 
thority cf a Contracting Party in accordance with the Radio Regulations. 


ARTICLE 2 


1. Hach Contracting Party undertakes to take appropriate steps to make 
punishable as offences, in accordance with its domestic law, the establish- 
ment or operation of broadcasting stations referred to in Article 1, as well 
as acts of collaboration knowingly performed. 

2. The following shall, in relation to broadcasting stations referred to in 
Article 1, be acts of collaboration: 

(a) the provision, maintenance or repairing of equipment; 

(b) the provision of supplies; 

(c) the provision of transport for, or the transporting of, persons, equip- 
ment or supplies; 

* European Treaty Series, No. 53. Original signatories, in each case with reservation in 
respect of ratification or aceeptance, were Belgium, Denmark, France, Greece, Luxem- 


bourg, Sweden, and the United Kingdom. The Agreement has been ratified by Belgium, 
Denmark and Sweden. 
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(d) the ordering or production of material of any kind, including ad- 
vertisements, to be broadcast; 

(e) the provision of services concerning advertising for the benefit of the 
stations. 


ARTICLE 3 


Each Contracting Party shall, in accordance with it domestic law, apply 
the provisions of this Agreement in regard to: 

(a) its nationals who have committed any act referred to in Article 2 on 
its territory, ships, or aircraft, or outside national territories on any ships, 
aircraft or any other floating or airborne object; 

(b) non-nationals who, on its territory, ships or aircraft, or on board 
any floating or airborne object under its jurisdiction have committed any 
act referred to in Article 2. 


ARTICLE 4 


Nothing in this Agreement shall be deemed to prevent a Contracting 
Party: 

(a) from also treating as punishable offences acts other than those re- 
ferred to in Article 2 and also applying the provisions concerned to persons 
other than those referred to in Article 3; 

(b) from also applying the provisions of this Agreement to broadcasting 
stations installed or maintained on objects affixed to or supported by the 
bed of the sea. 


ARTICLE 5 


The Contracting Parties may elect not to apply the provisions of this 
Agreement in respect of the services of performers which have been pro- 
vided elsewhere than on the stations referred to in Article 1. 


ARTICLE 6 


The provisions of Article 2 shall not apply to any acts performed for the 
purpose of giving assistance to a ship or aircraft or any other floating or 
airborne object in distress or of protecting human life. 


ARTICLE 7 


No reservation may be made to the provisions of this Agreement. 


ARTICLE 8 


1. This Agreement shall be open to signature by the member states of the 
Council of Europe, which may become Parties to it either by: 

(a) signature without reservation in respect of ratification or accept- 
ance, or 

(b) signature with reservation in respect of ratification or acceptance 
followed by ratification or acceptance. 

2. Instruments of ratification or acceptance shall be deposited with the 
Secretary-General of the Council of Europe. 
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ARTICLE 9 


1. This Agreement shall enter into force one month after the date on 
which three member states of the Council skall, in accordance with the pro- 
visions of Article 8, have signed the Agreement without reservation in 
respect of ratification or acceptance, or shall have deposited their instru- 
ment of ratification or acceptance. 

'2, As regards any member state which shall subsequently sign the Agree- 
ment without reservation in respect of ratification or acceptance or which 
shall ratify or accept it, the Agreement shall enter into force one month 
after the date of such signature or the date of deposit of the instrument 
of ratification or acceptance. — 


ARTICLE 10 


1. After this Agreement has entered into force, any Member or Associate - 
Member of the International Telecommunication Union which is not a 
Member of the Council of Europe may accede to it subject to the prior 
agreement of the Committee of Ministers. 

2. Such accession shall be effected by depositing with the Secretary- 
General of the Council of Europe an instrument of accession which shall 
take efect one month after the date of its deposit. 


ARTICLE 11 


1. Any Contracting Party may, at the time of signature or when deposit- 
ing its instrument of ratification, acceptance or accession, specify the terri- 
tory or territories to which this Agreemert shall apply. 

2. Any Contracting Party may, when depositing its instrument of rati- 
fication, acceptance or accession or at any later date, by declaration ad- 
dressed to the Secretary-General of the Council of Europe, extend this 
Agreement to any other territory or territories specified in the declaration 
and for whose international relations it is responsible or on whose behalf 
it is authorised to give undertakings. 

3. Any declaration made in pursuance of the preceding paragraph may, 
in respect of any territory mentioned in such declaration, be withdrawn 
according to the procedure laid down in Article 12 of this Agreement. 


ARTICLE 12 


1. This Agreement shall remain in force indefinitely. 

2. Any Contracting Party may, in so far as it is concerned, denounce 
this Agreement by means of a notification addressed to the Secretary- 
General of the Council of Hurope. 

3. Such denunciation shall take effect six months after the date of receipt 
by the Secretary-General of such notification. 


ARTICLE 13 


The Secretary-General of the Council of Europe shall notify the member 
states of the Council and the government of any state which has acceded 
to this Agreement, of : 
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(a) any signature without reservation in respect of ratification or ac- 
ceptance; 

(b) any signature with reservation in respect of ratification or accept- 
ance; 

(c) any deposit of an instrument of ratification, acceptance or accession; . 

(d) any date of entry into force of this Agreement in accordance with 
Articles 9 and 10 thereof: 

(e) any declaration received in pursuance of paragraphs 2 and 3 of 
Article 11; 

(f) any notification received in pursuatice of the provisions of Article 
12 and the date on which denunciation takes eifect. 


In witness whereof the undersigned, being duly authorised thereto, have 
signed this Agreement. 

Done at Strasbourg, this 22nd day of January 1965 in English and 
French, both texts being equally authoritative, in a single copy which shall 
remain deposited in the archives of the Council of Europe. The Secretary- 
General of the Council of Europe shall transmit certified copies to each of 
the signatory and acceding states. 


DRAFT TREATY ON THE NON-PROLIFERATION OF 
. NUCLEAR WEAPONS 
Submitted by the United States and the Soviet Union 
to the Highteen-Nation Committee on Disarmament, 
March 11, 1968* 


The states concluding this Treaty, hereinafter referred to as the ‘‘ Parties 
to the Treaty,” 

Considering the devastation that would be visited upon all mankind by 
a nuclear war and the consequent need to make every effort to avert the 
danger of such a war and to take measures to safeguard the security of 
peoples, 

Believing that the proliferation of nuclear weapons would seriously en- 
hance the danger of nuclear war, 

In conformity with resolutions of the United Nations General Assembly 
calling for the conelusion of an agreement on the prevention of wider dis- 
semination of nuclear weapons, 

Undertaking to cooperate in facilitating the application of International 
Atomic Energy Agency safeguards on peaceful nuclear activities, 

Expressing their support for research, development and other efforts to 
further the application, within the framework of the International Atomic 
Energy Agency safeguards system, of the principle of safeguarding effec- 
tively the flow of source and special fissionable materials by use of instru- 
ments and other techniques at certain strategic points, 

Affirming the principle that the benefits of peaceful applications of 


* Annex I of Report of the Conference of the Highteen-Nation Committee on Dis- 
armament, March 19, 1968 (Doc. A/7072). 
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nuclear technology, including any technological by-products which may be 
derived by nuclear-weapon states from the development of nuclear ex- 
plosive devices, should be available for peaceful purposes to all Parties to 
the Treaty, whether nuclear-weapon or non-nuclear-weapon states, 

Convineed that in furtherance of this principle, all Parties to this Treaty 
are entitled to participate in the fullest possible exchange of scientific in- 
formation for, and to contribute alone or in cooperation with other states 
to, the further development of the applications of atomic energy for peace- 
ful purposes, 

Declaring their intention to achieve at the earliest possible date the cessa- 
tion of the nuclear arms race, 

Urging the cooperation of all states in the attainment of this objective, 

Recalling the determination expressed by the Parties to the Partial Test 
Ban Treaty of 1963 in its Preamble to seek to achieve the discontinuance 
of all test explosions of nuclear weapons for all time and to continue nego- 
tiations to this end,* 

Desiring to further the easing of international tension and the strength- 
ening of trust between states in order to facilitate the cessation of the 
manufacture of nuclear weapons, the liquidation of all their existing stock- 
piles, and the elimination from national arsenals of nuclear weapons and 
the means of their delivery pursuant to a treaty cn general and complete 
disarmament under strict and effective international control, 

Have agreed as follows: 


ÅRTIOLE I 

Each nuclear-weapon state Party to this Treaty undertakes not to trans- 
fer to any recipient whatsoever nuclear weapons or other nuclear explosive 
devices or control over such weapons or explosive devices directly, or in- 
directly; and not in any way to assist, encourage, or induce any non- 
nuclear-weapon state to manufacture or otherwise acquire nuclear weapons 
or other nuclear explosive devices, or control over such weapons or explo- 
sive devices. 


ARTICLE IT 

Each non-nuclear-weapon state Party to this Treaty undertakes not to 
receive the transfer from any transferor whatsoever of nuclear weapons or 
other nuclear explosive devices or of control over such weapons or explosive 
devices directly, or indirectly; not to manufacture or otherwise acquire 
nuclear weapons or other nuclear explosive devices; and not to seek or 
receive any assistance in the manufacture of nuclear weapons or other nu- 
clear devices. 


ARTICLE IIT 


1. Each non-nuclear-weapon state Party to the Treaty undertakes to ac- 
cept safeguards, as set forth in an agreement to be negotiated and concluded 
with the International Atomic Energy Agency in accordance with the 
Statute of the International Atomic Energy Agency and the Agency’s safe- 


* 57 AJL. 1026 (1963). 
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guards system, for the exclusive purpose of verification of the fulfillment 
of its obligations assumed under this Treaty with a view to preventing 
diversion of nuclear energy from peaceful uses to nuclear weapons or other 
nuclear explosive devices. Procedures for the safeguards required by this 
article shall be followed with respect to source or special fissionable ma- 
terial whether it is being produced, processed or used in any principal 
nuclear facility or is outside any such facility. The safeguards required 
by this article shall be applied on all source or special fissionable material 
in all peaceful nuclear activities within the territory of such state, under 
its jurisdiction, or carried out under its control anywhere. 

2. Hach state Party to the Treaty undertakes not to provide: (a) source 
or special fissionable material, or (b) equipment or material especially 
designed or prepared for the processing, use or production of special 
fissionable material, to any non-nuclear-weapon state for peaceful purposes, 
unless the source or special fissionable material shall be subject to the safe- 
guards required by this article. 

3. The safeguards required by this article shall be implemented in a 
manner designed to comply with Article IV of this Treaty, and to avoid 
hampering the economic or technological development of the Parties or 
international cooperation in the field of peaceful nuclear activities, in- 
cluding the international exchange of nuclear material and equipment 
for the processing, use or production of nuclear material for peaceful 
purposes in accordance with the provisions of this article and the principle 
of safeguarding set forth in the Preamble. 

4, Non-nuclear-weapon states Party to the Treaty shall conclude agree- 
ments with the International Atomic Energy Agency to meet the re- 
quirements of this article either individually or together with other states 
in accordance with the Statute of the International Atomic Energy 
Agency. Negotiation of such agreements shall commence within 180 days 
from the original entry into force of this Treaty. For states depositing 
their instruments of ratification after the 180-day period, negotiation of 
such agreements shall commence not later than the date of such deposit. 
Such agreements shall enter into force not later than eighteen months 
after the date of initiation of negotiations. 


ARTICLE IV 


1. Nothing in this Treaty shall be interpreted as affecting the in- 
alienable right of all the Parties to the Treaty to develop research, pro- 
duction and use of nuclear energy for peaceful purposes without dis- 
crimination and in conformity with Articles I and II of this Treaty. 

2. All the Parties to the Treaty have the right to participate in the full- 
est possible exchange of scientific and technological information for the 
peaceful uses of nuclear energy. Parties to the Treaty in a position to 
do so shall also cooperate in contributing alone or together with other 
states or international organizations to the further development of the 
applications of nuclear energy for peaceful purposes, especially in the 
territories of non-nuclear-weapon states Party to the Treaty. 


i 
- 
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ARTICLE V 


Each Party to this Treaty undertakes to cooperate to insure that po- 
tential benefits from any peaceful applications of nuclear explosions will 
be made available through appropriate international procedures to non- 
nuclear-weapon states Party to this Treaty on a non-discriminatory basis 
and that the charge to such Parties for the explosive devices used will 
be as low as possible and exclude any charge for research and develop- 
ment. It is understood that non-nuclear-weapon states Party to this 
Treaty so desiring may, pursuant to a special agreement or agreements, 
obtain any such benefits on a bilateral basis or through an appropriate 
international body with adequate representation of non-nuclear-weapon 
states. 


ARTICLE VI 


Each of the Parties to this Treaty undertakes to pursue negotiations in 
good faith on effective measures relating to cessation of the nuclear arms 
race at an early date and to nuclear disarmament, and on a treaty on 
general and complete disarmament under strict and effective international 
control. 


ARTICLE VEL 


Nothing in this Treaty affects the right of any group of states to con- 
clude regional treaties in order to assure the total absence of nuclear 
weapons in their respective territories. 


ArgticuE VIII 


1. Any Party to this Treaty may propose amendments to this Treaty. 
The text of any proposed amendment shall be submitted to the Depositary 
Governments which shall circulate it to all Parties to the Treaty. There- 
upon, if requested to do so by one-third or more of the Parties to the 
Treaty, the Depositary Governments shall convene a conference, to which 
they shall invite all the Parties to the Treaty, to consider such an amend- 
ment. 

2. Any amendment to this Treaty must be approved by a majority 
of the votes of all the Parties to the Treaty, including the votes of all 
nuclear-weapon states Party to this Treaty and all other Parties which, 
on the date the amendment is circulated, are members of the Board of 
Governors of the International Atomic Energy Agency. The amendment 
shall enter into force for each Party that deposits its instrument of rati- 
fication of the amendment upon the deposit of instruments of ratification 
by a majority of all the Parties, including the instruments of ratifieation 
of all nuclear-weapon states Party to this Treaty and all other Parties 
which, on the date the amendment is circulated, are members of the Board 
of Governors of the International Atomic Energy Agency. Thereafter, 
it shall enter into force for any other Party upon the deposit of its in- 
strument of ratification of the amendment. 

3. Five years after the entry into force of this Treaty, a conference of 
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Parties to the Treaty shall be held in Geneva, Switzerland, in order to 
review the operation of this Treaty with a view to assuring that the pur- 
poses of the Preamble and the provisions o2 the Treaty are being realized. 
At intervals of five years thereafter, a majority of the Parties to the 
Treaty may obtain, by submitting a proposal to this effect to the De- 
positary Governments, the convening of further conferences with the same 
objective of reviewing the operation of the Treaty. 


ARTICLE IX 


1. This Treaty shall be open to all states for signature. Any state 
which does not sign the Treaty before its entry into force in accordance 
with paragraph 3 of this article may accede to it at any time. 

2. This treaty shall be subject to ratification by signatory states. In- 
struments of ratification and instruments of accession shall be deposited 
with the Governments of —____-_—---, which are hereby designated the 
Depositary Governments. 

8. This Treaty shall enter into force after its ratification by all nuclear- 
weapon states signatory to this Treaty, and 40 other states signatory to 
this Treaty and the deposit of their instruments of ratification. For the 
purposes of this Treaty, a nuclear-weapon state is one which has manu- 
factured and exploded a nuclear weapon or other nuclear explosive device 
prior to January 1, 1967. 

4, For states whose instruments of ratification or accession are deposited 
subsequent to the entry into force of this Treaty, it shall enter into force 
on the date of the deposit of their instruments of ratification or accession. 

5. The Depositary Governments shall promptly inform all signatory 
and acceding states of the date of each signature, the date of deposit of 
each instrument of ratification or of accession, the date of the entry into 
force of this Treaty, and the date of receipt of any requests for convening 
a conference or other notices. 
` 6. This Treaty shall be registered by the Depositary Governments pur- 
suant to Article 102 of the Charter of the United Nations. 


ARTICLE X 


1. Each Party shall in exercising its national sovereignty have the right 
to withdraw from the Treaty if it decides that extraordinary events, re- 
lated to the subject matter of this Treaty, have jeopardized the supreme 
interests of its country. It shall give notice of such withdrawal to all 
other Parties to the Treaty and to the United Nations Security Council 
three months in advance. Such notice shall include a statement of the 
extraordinary events it regards as having jecpardized its supreme interests. 

2. Twenty-five years after the entry into force of the Treaty, a Con- 
ference shall be convened to decide whether the Treaty shall continue in 
force indefinitely, or shall be extended for an additional fixed period or 
periods. This decision shall be taken by a majority of the Parties to the 
Treaty. 
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ARTICLE XT 


This Treaty, the English, Russian, French, Spanish and Chinese texts 
of which are equally authentic, shall be deposited in the archives of the 
Depositary Governments. Duly certified copies of this Treaty shall be 
transmitted by the Depositary Governments to the governments of the sig- 
natory and acceding states. 

In witness whereof the undersigned, duly authorized, have signed this 
Treaty. 

Done in ....... cee eee eee Ab Salwad besa ees: Shs esate Sees 

OL hits Boo E A eet eae’ 


UNITED NATIONS 
TERRITORIAL“ ASYLUM 
GENERAL ASSEMBLY ResoLUTION 2812 (XXII) * 


Unanimously adopted December 14, 1967 


THE GENERAL ASSEMBLY, 

Recalling its resolutions 1839 (XVII) of 19 December 1962, 2100 (XX) 
of 20 December 1965 and 2203 (XXI) of 16 December 1966 concerning 
a declaration on the right of asylum, 

Considering the work of codification to be undertaken by the Inter- 
national Law Commission in accordance with General Assembly resolu- 
tion 1400 (XIV) of 21 November 1959, 

Adopts the following declaration on territorial asylum: 


THE GENERAL ASSEMBLY, 

Noting that the purposes proclaimed in the Charter of the United Na- 
tions are to maintain international peace and security, to develop friendly 
relations among all nations and to achieve international co-operation in 
solving international problems of an economic, social, cultural or humani- 
tarian character and in promoting and encouraging respect for human 
rights and for fundamental freedoms for all without distinction as to 
race, sex, language or religion, 

Mindful of the Universal Declaration of Human Rights, which declares 
in Article 14 that: 

“1. Everyone has the right to seek and to enjoy in other countries asy- 
lum from persecution, 

2. This right may not be invoked in the case of prosecutions genuinely 
arising from non-political crimes or from acts contrary to the purposes 
and principles of the United Nations,’’ 

Recalling also Article 18, paragraph 2, of the Universal Declaration of 
Human Rights, which states: 

“Everyone has the right to leave any country; including his own, and 
to return to his country,” 


* U.N. General Assembly, 22nd Sese., Official Records, Supp. No. 16 (A/6716), p. 81. 
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Recognizing that the grant of asylum by a state to persons entitled to 
invoke Article 14 of the Universal Declaration of Human Rights is a 
peaceful and humanitarian act and that, as such, it cannot be regarded as 
unfriendly by any other state, 

Recommends that, without prejudice to existing instruments dealing 
with asylum and the status of refugees and stateless persons, states should 
base themselves in their practices relating to territorial asylum on the 
following principles: 


Article 1 


1. Asylum granted by a state, in the exercise of its sovereignty, to 
persons entitled to invoke Article 14 of the Universal Declaration of 
Human Rights, including persons struggling against colonialism, shall be 
respected by all other states. 

2. The right to seek and to enjoy asylum may not be invoked by any 
person with respect to whom there are serious reasons for considering 
that he has committed a crime against peace, a war crime or a crime 
against humanity, as defined in the international instruments drawn up to 
make provision in respect of such crimes. 

3. It shall rast with the state granting asylum to evaluate the grounds 
for the grant of asylum. 


Article 2 


1. The situation of persons referred to in Article 1, paragraph 1, is 
without prejudice to the sovereignty of states and the purposes and prin- 
ciples of the United Nations, of concern to the international community. 

2. Where a state finds difficulty in granting or continuing to grant asy- 
lum, states individually or jointly or through the United Nations shall 
consider, in a spirit of international solidarity, appropriate measures to 
lighten the burden on that state. 


Article 3 


1. No person referred to in Article 1, paragraph 1, shall be subjected 
to measures such as rejection at the frontier or, if he has already entered 
the territory in which he seeks asylum, expulsion or compulsory return to 
any state where he may be subjected to persecution. 

2. Exception may be made to the foregoing principle only for over- 
riding reasons of national security or in order to safeguard the population, 
as in the case of a mass influx of persons. 

3. Should a state decide in any case that exception to the principle 
stated in paragraph 1 of this article would be justified, it shall consider 
the possibility of granting to the persons concerned, under such conditions 
as it may deem appropriate, an opportunity, whether by way of provisional 
asylum or otherwise, of going to another state. 


Article 4 
States granting asylum shall not permit persons who have received asy- 
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lum to'engage in activities contrary to the purposes and principles of the 
United Nations. l 


INTERNATIONAL LEGAL MATERIALS 


The following documents are reproduced in Volume 7, No. 2 (March), 
1968, of International Legal Materials: Current Documents: 


VOLUME VII, NUMBER 2 (MARCH, 1968) 


TREATIES AND AGREEMENTS PAGE 
Council of Europe: European Convention on the Adoption of 
Children eee ena en ae ed A CR 211 
Economie and Customs Union of Central Africa: Convention on 
TnvestmentS erresen cee ccc ccc ence eee eeeeeeeeeeeeeeetees 221 
France and Iraq: Oil Agreement ........... 2... eee eee cece eens 233 
International Coffee Organization: International Coffee Agreement, 
19687: ra nea Sabon aaa be midis Teas ees ei ere re 237 
International Council for the Exploration of the Sea: Convention . 302 
Iraq and U.S.S.R.: Oil Agreement ......... cece eee eee eee eee 307 
Mexico and United States: i 
Fisheries Agreement ........cc see eet e eee ec ee eet e een en ees 312 


International Boundary and Water Commission: Delineation of 
Provisional Maritime Boundaries Between the Exclusive Fish- 


ery Zones of the U. S. and Mexico .............. bine ace Seder 320 
LEGISLATION 
Argentina: Legal Measures for the Promotion of Exploitation of 
Resources of the Argentine Territorial Seas ...............00- 324 
Dahomey: Investment Code ........... cece cece eee eee eee eeee 334 
France: Law Prohibiting Aliens from Fishing in Territorial Waters 344 
Decree on Delimitation of Territorial Waters ................ 847 
International Centre for Settlement of Investment Disputes: 
Administrative and Financial Regulations .................. 351 
Rules of Procedure for the Institution of Conciliation and Arbi- 
tration Proceedings ......---. ce eee cree eee e eee eee e rene 363 
Rules of Procedure for Conciliation Proceedings .............. 365 
Rules of Procedure for Arbitration Proceedings .............. 376 
Union of Soviet Socialist Republics: Decree Concerning the Conti- 
mental Shelf: ic s5: cc c6se riranin ieee cee EDE EEE 392 
United Kingdom: Commonwealth Immigrants Act 1968 .......... 395 
United States: 
_ Law Eliminating Gold Reserve Requirements ..............5. 402 


1 The annual subscription for six numbers of Internationa! Legal Materials is $24.00; 
there is a concessionary rate of $18.00 for members of the American Society of Inter- 
national Law. Inquiries and orders should be directed to International Legal Ma- 
terials, ' American Society of International Law, 2223 Massachusetts Avenue, N. W., 
Washington, D. C. 20008. i 


t 
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Mandatory Controls on Investment: 
Commerce Department: 
Amendments to the Foreign Direct Investment Regulations . 404 
General Authorizations Nos. 2 and 3 .......-..0...0-000- 405 
General Authorizations Nos. 1, 2, and 3: Amendments, Cor- ` 
rections, and Withdrawal and General Interpretative Rules 406 
General Authorization No. 4 ....... ccc eee eee teens 408 
Reporting Forms with Instructions ............00-e000-- 410 
Federal Reserve Board: 
Amendments to Regulation on ‘‘Corporations Engaged in 
Foreign Banking and Financing Under the Federal Re- 


serve Act” [Edge Act Corporations] ...............05 437 
Revised Guidelines for Banks and Nonbank Financial Institu- 
HONS aceskeeeereceeewssiv chore: Sendak le eas goiter aE ose de ao E EONA 442, 


Treasury Department: 
Exchange of Letters Relating to the Application of U. S. 
Balance of Payments Measures to Canada ............ 455 
Amendments of Gold Regulations ................ ES 459 


JUDICIAL AND SIMILAR PROCEEDINGS 


United States: Banco Nacional de Cuba v. Farr [‘‘ Sabbatino” 
Case]—Petition for Writ of Certiorari Denied by Supreme Court 
(Cuban nationalizations; effect of ‘‘Act of State’? Amendment 
to Foreign Assistance Act) .............ccceeeeene gael leat 460 


OTHER DOCUMENTS 


Gold Pool: Communiqué Issued by the Governors of the Central 
PONES AEE EAE TEEN EARE ENAA 461 

International Monetary Fund: Statement by the Managing Director 461 

United Nations: Ralph Bunche Letter to Eugene Rostow on With- 
drawal of UNEP occ. dees tee ideiei thair i 462 








The Procedural Aspects 
of International Law Series 


Volume | 


International Claims: Their Adjudication by National Commissions 


by Richard B. Lillich. “One has to congratulate the author for this extremely thorough 
monograph. It is a comprehensive analysis of the very basic, and of a greot: many 
secondary, theoretical and practical aspects of this complicated problem.” 

—Dr. l. Soubbotitch, Rutgers Law Review $5.00 


Volume Il 


International Claims: Their Preparation and Presentation 


by Richard B. Lillich and Gordon A. Christenson. “Competent comprehensive treat- 
ment of the technical aspects of international claims practice has been overdue. With 
- this handbook-the vacuum has been filled admirably. . . . This book“is essential.” 
taw —J; G. Laylin, American Journal of International Law $ 


£ Volume Ill 

- The Role of Domestic Courts in the International Legal Order 
by Richard A. Falk. “Refreshingly novel in approach, vital and immediate in its im- 
pact, and uncompromising in its assertion and defense of international legal tolerance 


for diverse political, social, and economic systems. This is an important book.” . 
—K. R. Simmonds, International end Comparative Law Quarterly $6.50 


Volume IV 


The Use of Experts by International Tribunals 


by Gillian White. “This is a study of outstanding quality, instructive of international 
law and of practical help to all those who have to do with the working of interna- 
tional tribunals.”—J. E. S. Fawcett, Cambridge Law Journal $8.95 


Volume V ' 

The Protection of Foreign Investment: Six Procedural Studies 

by Richard B. Lillich. “A most valuable addition to the literature on the protection 
of foreign investment and should be required reading for every lawyer who represents 
foreign investors."—V. C. Folsom, Stanford Law Review $7.50 
Volume VI 


International Claims: Postwar British Practice 


by Richard B. Lillich. The first attempt to present and cnalyze the decisions and 
jurisprudence of Britain’s Foreign Compensation Commission, making public for the 
first time the rationale underlying many of the decisions. $6.5 


Order from your bookseller or 


SYRACUSE UNIVERSITY PRESS 
Syracuse, New York 13210 
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“A really important book.” 


—Puitip C. Jessup, Judge, International Court of Justice 


HOW NATIONS BEHAVE: Law and Foreign Policy 
LOUIS HENKIN 


A distinguished authority presents a wide-ranging analysis of the role of inter- 
national law in the formation and shaping of the world community. Louis Henkin, 
Hamilton Fish Professor of International Law and Diplomacy at Columbia Uni- 
versity, contends that, despite its limitations, the law is a major force in Inter- 
national relations—indeed, that it shapes, affects, and provides a structural 
foundation for alt international behavior. 


Professor Henkin considers the impact on international law of nuclear weapons, 
the new nations, the cold war, and the United Nations. In assessing the influence 
of law on foreign policy, he asks why nations comply with international law, why 
they sometimes violate it, and how legal and “political” factors interact In their - 
behavior. He then examines these and other questions as applied to several. ` 
important contemporary events—the Eichmann case, the Suez crisis, and the 
Cuban missile crisis. Throughout, he shows that the law is not, as Justice 
Holmes observed, “a brooding omnipresence in the sky,” but a framework for 
international society. Published for the Council on Foreign Relations. 

336 pp., notes, bibliog., index. $7.50 


Of major interest 


COMPARATIVE CONSTITUTIONAL PROCESS: 

CASES AND MATERIALS 

Fundamental Rights in the Common Law Nations 

THOMAS M. FRANCK, 640 pp., tables, index. ; $16.00 


THE GLOBAL PARTNERSHIP 


International Agencies and Economic Development 
Edited by RICHARD N. GARDNER and MAX F. MILLIKAN, 508 pp. bibliog., Index. $9.50 


COMMONWEALTH AND COLONIAL LAW 
SIR KENNETH ROBERTS-WRAY. 1,062 pp., tables, appendixes, index. $35.00 


A MANUAL OF INTERNATIONAL LAW (Fifth Edition) 
GEORG SCHWARZENBERGER, 762 pp., tables, diagrams, charts, glossary, bibllog., a0 


THE INSECURITY OF NATIONS 


International Relations in the Twentieth Century 
CHARLES YOST. Published for the Council on Foreign Relations. 286 pp., bibllog., na 
6.50 
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Die amerikanischen und sowjetischen Vorschläge. 
für eine allgemeine und vollständige Abrüstung 
und qie Atomsperrvertrage bis 1967 
SCHRIFTEN DER VEREINIGUNG DEUTSCHER - 
WISSENSCHAFTLER * Schrift 5 


English and German Version, with a pieles by | 
H. Glubrecht and an introduction by E. Menzel ` 
1967. 299 pages. Paperback, 11,80 DM. 


For the first time in German literature, the Union of Cenan Scholars i 
publishes the complete original texts and ‘German translations of th 
American and Soviet proposals of 1962 (with 1963 and 1964 versions) 

a “general and complete disarmament.” 


In, the opinion of the Union only knowledge of the precise sources enables 
one. to judge these important documents. 
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GÖTTINGEN (Germany) 


THE STRATEGY 
OF WORLD ORDER 


A Set of Materials edited by 


RICHARD FALK, Princeton University, and SAUL MENDLOVITZ, Rutgers Law School 
- Vol. I: Toward a Theory of War Prevention Vol. III: The United Nations 








Foreword by Harold D. Lasswell Foreword by Oscar Schachter 
Vol. II: International Law Vol. IV: Disarmament and Economic 
: Foreword by Wolfgang Friedmann _.. Development 


Foreword by J. David Singer 


“Professors. Falk and Mendlovitz have planned and executed a program designed to 

shape an academic discipline oriented toward the principal policy question of the epoch. 

It is entirely appropriate that such a program should spread among professional and 
“graduate schools, and ultimately permeate college and pre-college years. 

The tone is sternly professional. It is responsible, scholarly, scientific, predictive, inven- 

tive, and critical.” From the Forewcrd to Volume I by Harold D. Lasswell 
Projected for 1968 publication: Volumes V and VI supported by The Carnegie Corporation. 
Vol. V: Regionalism and World Order Vol. VI: The Role of the Individual 

and World Order 


Four volume set, paperbound $10.00; Hardcover $14.00; Volumes I and II, $2.50 each; 
Volumes IH and IV $3.50 each. 2,296 pp. - 


WORLD LAW FUND 11 West 42nd Street, New York, N.Y. 10036 
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Legal Order in a 
Violent World 


RICHARD A. FALK 


Professor Myres S. McDougal of the Yale Law School calls this 
examination of the relation of law and violence in contemporary 
international society “. . . a profound, perceptive, and eloquent 
contribution to the most important problem of our time.” 
Professor Falk emphasizes two distinctive challenges to world 
order—nuclear weapons and civil strife. Pudlished for the Center 
of International Studies, Princeton University. $15.00 


Theory and Reality in Public 
International Law 


New Edition 
BY CHARLES DE VISSCHER 


TRANSLATED BY P. E. CORBETT 


This new edition of the work regarded as a modern classic in the 
field of international law corresponds to the third French edition 
in which the author updates his attempt “to increase the au- 
thority of international law by bringing back into it the values 
upon which it was founded.” The author also includes new cur- 
rents of thought in judicial practice and doctrine. Published for 
the Center of International Studies, Princeton University. $12.50 
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Princeton, New Jersey 08540 


AMERICAN SOCIETY OF 
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ANNOUNCEMENT OF RECENT PUBLICATIONS 


VIETNAM WAR AND INTERNATIONAL LAW 


A collection of articles, statements and documents on the 
law of the Vietnam war edited by Richard A. Falk and the 
Society’s panel on the rôle of international law in civil war. 
Published for the Society by Princeton University Press, 
Princeton, New Jersey 08540. 622 pp. and Index. $15.00 

. (cloth); $3.95 (paper). 
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CIVIL AND POLITICAL RIGHTS: THE INTERNATIONAL 
MEASURES OF IMPLEMENTATION 


By Eaon ScHWELB 
Yale Law School 
I 


THE Concert or INTERNATIONAL ‘‘MEASURES OF IMPLEMENTATION” AND 
THE DEVELOPMENT OF THE PROVISIONS OF THE COVENANT 


In his great blueprint, ‘‘An International Bill of the Rights of Man,” 
written in 1943, i.e. before the Dumbarton Oaks Conversations of 1944 
and the San Francisco Conference of 1945, Professor Hersch Lauterpacht 
(as he then was) suggested that the international machinery for securing 
the observance of the ‘‘International Bill of the Rights of Man,’’ which 
he then proposed, must be of two kinds—of supervision in its widest sense, 
and of enforcement. By ‘‘supervision in its widest sense’? he meant 
“all activity calculated to ensure the observance of the Bill of Rights short 
of actual enforcement by political or physical means of compulsion.’’ 
He went on to say that this included 


. .. the collection and publication of information, the receipt of 
petitions from private sources and representations from States, the 
communication with governments concerning such petitions and repre- 
sentations, the submission to the highest international political au- 
thority of periodical reports on the operation and observance of the 
Bill of Rights, and, finally, the transmission to that authority of cases 
- of infraction of the Bill sufficiently serious to call for further investi- 
gation, for negotiation by the political authority, and, if necessary, 
for collective enforcement. 


For the fulfillment of all these functions he proposed the establishment 
of a special agency which he provisionally described as the High Commis- 
sion of the Rights of Man.* At that time Lauterpacht considered a system 
of regular international judicial review, particularly one which could be 
set in motion on the initiative of individuals, as unsound and impracti- 
cable.” 

When re-reading these passages twenty-five years after they were 
written, one finds that they contain a complete list of the ideas, arrange- 
ments and institutions which were to occupy the United Nations, the 


1 Hersch Lauterpacht, An International Bill of the Rights of Man 196 (New York, 
1945). f 

2 Op. cit. 174. Later, in 1950, Lauterpacht expressed the view that in the long run 
an International Court of Human Rights must be regarded as an essential part of the 
International Bill of Rights and that the objections which had led him in 1946 to the 
conclusion that such a court was not practicable could no longer be regarded as 
decisive. Lauterpacht, International Law and Human Rights 382 et seg. (London, 
1950). 
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specialized agencies and regional inter-governmental organizations when 
they set out to give effect to the human rights provisions of the Charter, 
to prepare international instruments defining in greater detail the sub- 
stantive law in this field and to create the international machinery which 
was to be employed in the ‘‘supervision in its widest sense’’ of the ob- 
servance of the substantive provisions. Not all of Lauterpacht’s ideas 
were realized; they were, however, under serious consideration, both on 
the universal and on the regional plane. 

In United Nations parlance, the arrangements for giving effect to the 
commitment ‘‘to employ international machinery for the promotion of the 
economic and social advancement of all peoples’’* have from the very 
early days been called measures of ‘‘implementation.’’* It is proposed 
to deal in the present article with some, but by no means all, aspects of 
the international ‘‘measures of implementation’’ which are provided for 
in the International Covenant on Civil and Political Rights and in the 
Optional Protocol thereto. The writer will deal elsewhere with the mea- 
sures of implementation of the International Covenant on Economie, 
Social and Cultural Rights. These three instruments which, together with 
the Universal Declaration of Human Rights of 1948, form the ‘‘Inter- 
national Bill of Rights,’ were adopted and opened for signature, ratifica- 
tion and accession on December 16, 1966.5 In dealing with the measures 
of implementation of these instruments, it will be appropriate to make 
comparisons with parallel arrangements which have been made through 
other international instruments. Among these the following are of par- 
ticular interest: 


The European Convention on Human Rights of 1950 and the 
European Social Charter of 1961.8 


8Preamble to the United Nations Charter. In the terminology of the Charter 
**gocial advancement’’ includes advancement in the field of human rights. 

4 Res. 9(II) sec. 7, Economic and Social Council, 2nd Bess., Official Records, pp. 521- 
522, The expression ‘‘measures of implementation’’ has acquired a technical meaning 
in the sense that it now denotes, in addition to measures taken under municipal law, 
measures for the international supervision of the observance of the commitments. 
The ‘‘ordinary meaning’’ of ‘‘implementation’’ would indicate that the application 
by the organs of state, not contrcl measures on the international level are meant. 
See Francesco Capotorti, ‘‘The International Measures of Implementation included in 
the Covenants on Human Rights,’’ in Proceedings of the Nobel Symposium on the 
International Protection of Human Rights, Oslo, 1967 (Stockholm, Almquist & Wiksell, 
publishers); also Schwelb in ‘‘Notes on the Early Legislative History of the Measures 
of Implementation of the International Covenants on Human Rights,’’ in Mélanges 
Modines (Paris, 1968). 

5 General Assembly Res. 2200 A (XXI) of Dec. 16, 1966, General Assembly, 21st 
Sess., Official Records, Supp. No. 16 (A/6315), p. 49; reprinted in ‘‘Human Rights, a 
Compilation of International Instruments of the United Nations,” U.N. Doe. A/ 
CONF.32/4, U.N. Pub. Sales No.: E. 68. XIV, 6, and 61 A.J.I.L. 870 (1967). 

6 European Convention for the Protection of Human Rights and Fundamental 
Freedoms, Rome, Nov. 4, 1950 (Europzan Convention on Human Rights), U.N. Treaty 
Series (1955), No. 2889, p. 221; 1950 U.N. Yearbook on Human Rights 418 et seq.; 
45 A.J.I.L. Supp. 24 (1951). The European Social Charter is reprinted in 1961 U.N. 
Yearbook on Human Rights 442. 
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The Convention against Discrimination in Education, 1960, and 
the Protocol of 1962 ‘‘instituting a Coriciliation and Good Offices 
Commission to be responsible for seeking the settlement of any dis- 
putes which may arise between States Farties to the Convention 
against Discrimination in Educaticn.’’* 

The Convention on the Elimination of All Forms of Racial Dis- 
crimination, adopted in 1965.° 

The International Labor Conventions in the human rights field 
which have been adopted by the International Labor Conference, 
such as the Freedom of Association and Protection of the Right to 
Organize Convention of 1948, the Equal Remuneration Convention of 
1951, the Abolition of Forced Labor Convention of 1957 and the 
Discrimination (Employment and Occupation) Convention of 1958, 
partake of the implementation machinery of the Constitution of the 
International Labor Organization: reporting, representations, com- 
plaints, commission of inquiry and reference to the International 
Court of Justice. 


The international machinery established on the basis of the powers 
vested in the inter-governmental organizations concerned by their con- 
stituent instruments, e.g. subsidiary bodies established under the United 
Nations Charter (Articles 7(2), 22, 29 and 68: or reporting procedures 
instituted under Articles 64, 73e, 87 and 88, and not based on additional 
treaties, is not the subject of this article.7+ 


T Convention against Discrimination in Educetion adopted by the General Conference 
of UNESCO on Dee. 14, 1960; reprinted in 1961 U.N. Yearbook on Human Rights 
437, and in U.N. Doc. A/CONF.32/4, note 5 above. 

8 Adopted by the General Conference of UNESCO on Dee. 10, 1962 (to be referred 
to as ‘‘UNESCO Protocol’? hereafter), reprinted in 1962 United Nations Juridical 
Yearbook; 1962 Provisional Edition ST/LEG/8, Fasc. 2, p. 187, in 1962 U.N. Yearbook 
on Human Rights 398, and in U.N. Doe. A/CONF.32/4, note 5 above. 

® General Assembly Res. 2106A (XX) of Dee. 21, 1965, General Assembly, 20th Sess., 
Official Records, Supp. No. 14 (A/6014), p. 47; reprinted in U.N. Doc. A/CONF.32/4, 
note 5 above. This Convention will be referred to as the Racial Discrimination Con- 
vention hereafter. 

10 Arts, 22 to 34 and 37 of the Constitution of the International Labor Organization 
corresponding to Arts. 408 to 420 and 423 of the Peace Treaty of Versailles. In his 
contribution ‘‘Human Rights, Social Justice and Peace,’’ in Proceedings of the Nobel 
Symposium (note 4 above), Jenks lists as belonging to a limited group of conventions 
which have come to be regarded as being in a special sense the human rights conventions 
of the I.L.O., in addition to the four conventions mentioned in the text, the Forced 
Labor Convention of 1930 and the Rigat to Organise and Collective Bargaining Con- 
vention of 1949. 

11 These have recently been described in the ‘‘Analytical and Technical Study’? 
prepared by the Secretary General at the request of the Sommission on Human Rights 
for the Working Group to study the proposal to create the institution of a United 
Nations High Commissioner for Human Righ:s, U.N. Doc. E/CN.4/AC.21/L.1, Dec. 
30, 1966, pars. 158 to 192, and in the Study of Methods used by the United Nations 
in the Field of Human Rights, U.N. Doc. A/CONF.32/6 of June 20, 1967, Chs. III 
and V. They include the machinery establisked by agreement between the United 
Nations and the International Labor Organizaczion, but without the intercession of a 
treaty between states, for the protection of freeJom of association; the United Nations 
High Commissioner for Refugees; the Special Committee (of twenty-four) on the 
Situation with regard to the Implementation’ of the Declaration on the Granting of 
Independence to Colonial Countries and Peoples with a comprehensive system of sub- 
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The drafts of what are now the provisions on’ the measures of imple- 
mentation of the two Covenants were prepared by the Commission on 
Human Rights between 1947 and 19541? and submitted to the Economic 
and Social Council and the General Assembly in 1954.8 From 1954 to 
1963 the substantive provisiors of the two draft Covenants were con- 
sidered and revised at the General Assembly level. Only at its 18th 





sidiary organs; and the Special Committee on the Policies of Apartheid of the Govern- 
ment of the Republic of South Afriza. Repeatedly attempts have been made to make 
the United Nations Commission of Human Rights itself an organ of implementation. 
In the most recent past important steps in this direction have been taken (Res. 1102 
(XL) of March 4, 1966, of the Economie and Social Council; Res. 2 (XXII) adopted 
by the Commission on Human Righzs at its 1966 session (Economie and Social Coun- 
cil, 41st Sess., Official Records, Supp. No. 8, U.N. Doc, H/4184); General Assembly 
Res, 2144 (XXI) of Oct. 26, 19€6, par. 12; Res. 2, 5, 6, 7, 8 and 9 (XXIII) of the 
1967 session of the Commission on Human Rights (Economic and Social Council, 42nd 
Sess., Offcial Records, Supp. No. 6, U.N. Doe. E/4322); resolutions of the Economic 
and Social Council 1234, 1235 and 12386 (XLII) of June 6, 1967; see also the Report 
of the 20th Sess. of the Sub-Cammission on Prevention of Discrimination and Pro- 
tection of Minorities, U.N. Doc. E/ON.4/Sub.2/286, pars. 75-95, Res. 3 (KX) (1967) 
and the Report of the 24th Sess. (1968) of the Commission on Human Rights (Heo- 
nomie and Social Council, 44th Seas, Supp. No. 4, U.N. Doe. B/4475), pars. 140- 
210. For several years the Gen2ral Assembly, the Economie and Social Council and 
the Commission on Human Rights Lave been considering the ‘‘question concerning the 
implementation of human rights tarough a United Nations High Commissioner for 
Human Rights or some other appropriate international machinery.’’ In 1967 the 
Commission on Human Rights (U.N. Doe. E/4322, Res. 14 (XXII)) and the Economic 
and Social Council (Res. 1237 (XLII) of June 5, 1967) decided by majority vote to 
recommend to the General Assembly the establishment by resolution of the Office of a 
United Nations High Commissioner for Human Rights as a subsidiary organ of the 
Generai Assembly. At its 1967 session the General Assembly decided by majority 
vote to give high priority to the consideration of this question at its Twenty-Third 
(1968) Session (Res. 2333 (XXIL: of Dec. 18, 1967). The reporting arrangements 
instituted under various provisicns of the Charter (Arts, 64, 73(e), 87(a) and 88), 
particularly the system of triennial reports describing developments and the progress 
achieved in the field of human rigtts and measures taken to safeguard human liberty 
also belong to the ‘‘measures of implementation’’ based an the powers of the Organi- 
zation emanating from its basic instrument (Resolution of the Economic and Social 
Council 624B (XXII) of Aug. 1, 1956). The system was modified by Council Res. 
888 B (XXXIV) of July 24, 1968; 1074 © (XXXIX) of July 28, 1965, and 1230 
(XLII) of June 6, 1967. See elsc the Study of Methods, U.N. Doe. A/CONF. 32/6, 
above, pars. 407-419, and below az note 68. 

12 Ccmmission on Human Rights, Report of the 10th Session (February—April, 
1954), Economie and Social Council, 18th Sess., Official Resords, Supp. No. 7 (H/2573). 
At the request of the General Assembly (Res. 833 (IX) of Dec. 4, 1954) the Secretariat 
prepared the ‘‘ Annotations on the text of the draft International Covenants on Human 
Rights,’’? Chs. VII and IX of whizh deal with the draft measures of implementation 
(General Assembly, 10th Sess., Ozficial Records, 1955. Agenda item 28 (Part II), 
Annexes, U.N. Doc. A/2929). At a later stage, again at the request of the General 
Assembly (Res. 1843 B (XVII) of Dec. 19, 1962), the Secretary General prepared 
an additional ‘‘Explanatory paper on measures of implementation’’ (General As- 
sembly, 18th Sess., Official Records, Annexes, Agenda item 48, A/5411, April 29, 1963). 
For an outline of the legislative history of the measures of implementation of both 
Covenants, see Schwelb in Mélanges Modinos, note 4 above. 

18 Resolution of the Economie an] Social Council 545 B I (XVIII) of July 29, 1954. 
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Session in 1963, when it had completed the redrafting of the general and 
substantive provisions of the Commission’s proposals, was the competent 
Main Committee of the General Assembly, the Third Committee, in a 
position to address itself to the measures of implementation. At that 
session it held only a general debate on the implementation provisions.** 
The General Assembly’s 19th Session (1964) was paralyzed as a conse- 
quence of the conflict concerning the application of Article 19 of the 
Charter. No progress in the work on the Covenants was made at the 20th 
Session in 1965, when a large part of the time of tke Third Committee was 
devoted to the drafting and to the completion of the Racial Discrimina- 
tion Convention. 

At the 21st Session in 1966 the Third Committee started the article-by- 
article consideration of the measures of implementation and completed 
their drafting at the same session. It made fundamental changes in the 
proposals concerning the implementation of the Covenant on Civil and 
Political Rights and it drafted the Optional Protceol. It approved also, 
without fundamental change, the measures of implementation of the 
Covenant on Economic, Social and Cultural Rights, which had been pro- 
posed by the Commission on Human Rights. The General Assembly ap- 
proved all three drafis as submitted by the Third Committee at its 1496th 
meeting on December 16, 1966. The International Covenant on Economic, 
Social and Cultural Rights was adopted by 105 votes to none; the Inter- 
national Covenant on Civil and Political Rights by 106 votes to none; 
the Optional Protocol to the latter by 66 votes to 2, with 38 abstentions.** 

The draft measures of implementation of the Covenant on Civil and 
Political Rights which the Commission on Human Rights had presented 
to the General Assembly in 19547 provided that a State Party which 
considered that another State Party was not giving effect to a provision 
of the Covenant might refer the matter to an organ to be established 
under the Covenant, the Human Rights Committee, which would ascertain 
the facts and make available its good offices with a view to a friendly settle- 


14 Seo the Report of the Third Committee, A/5655, pars. 109 to 124 in General 
Assembly, 18th Sess., 1963, Official Records, Agenda item 48, Annexes, and the 
summary records of the 1267th to 1269th and 1273rd to 1276th meetings of the Third 
Committee, General Assembly, 18th Sess., Official Records, Third Committee, pp. 287 et 
seq. and 328 et seg. See also General Assembly Res. 1960 (XVIII), Dec. 12, 1963. 
Where in the footnotes to this article reference is made to numbered meetings, the 
meetings of the Third Committee of the General Assembiy are meant. These are 
found in the Official Records of the relevant session of the General Assembly, Third 
Committee. The documents are in the A/C.3/SR. series. f 

15 See the Report of the Third Committee (A/6173), in General Assembly, 20th Sess., 
Agenda item 65, Annexes, 1965, and the summary records of the 1370th and 1874th 
meetings of the Third Committee, General Assembly, 20th Seas., Official Records, Third 
Committee, pp. 475 et seq. and 503 et seg. See also General Assembly Res. 2080 (XX), 
Dee. 20, 1965. 

16 See the Report of the Third Committee, U.N. Doc. A/6546, Dec. 18, 1966, and 
U.N. Doe. A/P.V. 1496. At the time this article went to press (August, 1968) the 
Covenant on Civil and Political Rights had been signed: by 30 states, and the Optional 
Protocol by 14. F : 37 Note 12 abova, draft Arts, 40 and 43, 
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ment of the matter on the basis of respect for human rights. If a solu- - 
tion was not reached, the Committee was to draw up a report on the facts 
and state its opinion whether the facts found disclosed a breach by the 
state concerned of its obligations under the Covenant. The Human Rights 
Committee was to be composed of nationals of the States Parties, elected 
by the International Court cf Justice and serving in their individual 
capacity. The Commission’s draft also provided that the Human Rights 
Committee might recommend to the Economie and Social Council that the 
Council request the International Court of Justice to give an advisory 
opinion on any legal question connected with a matter of which the Com- 
mittee was seized.® It also made provision for recourse to the Interna- 
tional Court of Justice in the event of the failure of the Human Rights 
Committee to reach a solution. Reporting by States Parties was also 
proposed.?° Proposals to grant to individuals or to non-governmental 
organizations the right to petition the Human Rights Committee or to vest 
in the Committee the power to deal with alleged violations of the Covenant 
ex officio had consistently been rejected, mostly by narrow majorities, 
at successive sessions of the Commission on Human Rights.” By the 
time the General Assembly examined the provisions on implementation, 
article by article, i.e., by_1966, arrangements not identical with, but based 
on and very similar to, the proposals of the Commission on Human Rights 
had been included in the Protocol instituting the Conciliation and Good 
Offices Commission on Discrimination in Education of 1962 ”* and in the 
‘Racial Discrimination C ion.?3 The latter had gone beyond the 
measures of implementation proposed by the Commission on Human Rights 
by providing for the ‘‘ Committee on the Elimination of Racial Discrimina- 
tion” to consider not only incer-state complaints, but also_petitions (com- 
munications) from individuals, the latter only in regard to States Parties 
which accept this competence of the Committee. The Racial Discrimina- 
tion Convention had been adopted unanimously with the affirmative votes 
of the delegations of the Soviet Union and its allies, which had con- 
sistently opposed implementation provisions of this type for almost two 
decades.24 It became clear, however, at the very session at which the 
Racial Discrimination Convention was adopted, that there was no agree- 


18 Ibid., draft Art. 27. 19 Ibid., draft Art. 44. 

20 Ibid., draft Arts, 48 and 49. 

21 For a description of these attempts see Schwelb, ‘‘Notes on the Early Legislative 
History of the Measures of Implementation of the Covenants on Human Rights,’’ loc. 
cit, note 4 above. 

22 Note 8 above. See also Suzanne Bastid, ‘‘Une Nouvelle Commission de Concilia- 
tion,’? in Mélanges offerts à Henri Rolin (1964). 

23 Note 9 above. On the measures of implementation of the Racial Discrimination 
Convention, see Schwelb in 15 Ins. and Comp. Law Q. 1031-1053 (1966). 

24 See, e.g., the statement of the U.S.S.R. of May 18, 1948, reproduced in the Report 
of tha 5th (1949) Session of the Commission on Human Rights, Economie and Social 
Council, 9th Sess., Official Records, Supp. No. 10, E/1371, Annex III, and the statements 
by the U.S.S.R., Poland, Rumania, Ukrainian S.S.R. and Czechoslovakia in the general 
debate on the measures of implementation at the 18th (1963) Session of the General 
Assembly in the 1273rd, 1274th and 1275th meetings of the Third Committee. 
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ment on considering the procedural arrangements of that Convention as 
a precedent for those of the Covenant on Civil and Political Rights.?5 
When, in 1966, the detailed consideration of the measures of imple- 
mentation of the Covenant on Civil and- Political Rights began, the atti- 
tudes of the various groups of delegations were as follows: The U.S.S.R. 
` and its allies ** maintained their traditional position that the establishment 


of an international organ to investigate complaints of violations ations of the 


Covenant by one State Party against another State Party amounted to an 


interference in the domestic affairs of states and was therefore contrary 
to Article 2(7 ae of the United Nations Charter. So was, in their view, the 


granting of the right to petition an international authority. Human rights, 


they held, could not be built upon the ruins of national independence.” 
At that stage, these delegations did not maintain their opposition against 
a reporting procedure which, in the early years of the United Nations work 


on the subject, they had also opposed as violative of the sovereignty of ' 


states." The Eastern European delegations continued to hold that the 
procedural arrangements of the two Covenants should be identical, a 
proposition which gave expression to their political philosophy accordin 
to which economic and social rights were more fundamental and certainly 
not less important than civil and political rights. This attitude was the 
more natural as they were opposed to an effective international imple- 
mentation machinery for civil and political rights on constitutional grounds 
(their conception of Article 2(7)), and as the extension of the procedures 
of the Covenant on Economic, Social and Cultural Rights to civil and 
political rights would have provided a manifestly ineffective implementa- 
tion machinery for those rights. 

Opposition to extending the measures of implementation of the Racial 


Discrimination Convention to the Covenant on Civil and Political Rights 


was not restricted to the Eastern European states. As will be seen below, 
many members of the Afro-Asian group were not prepared to accept for 


the Covenant the obligatory inter-state complaints procedure of that Con- . 


vention and the jurisdiction of the International Court of Justice for 
which it provides. The representative of France?’ also expressed the 
view that the system of the Racial Discrimination Convention, which had 


25 General Assembly, 20th Sess. (1965), Official Records, Agenda item 65, Annexes, 
Report of the Third Committee A/6173, pars. 5-6; statement of Ghana in the Tera 
meeting of the Third Committee. 

28 See the statements by the U.S.S.R. in the 1397th, 1399th and 1415th meetings of 
the Third Committee; Byelorussia, Poland and the Ukraine, 1415th meeting; Bul- 
garia, Czechoslovakia and Rumania, 1416th meeting; and Hungary, 1417th meeting. 
The position of these delegations had been similar in the course of the general debate on 
implementation at the 18th Session of the General Assembly (1963); statement by the 
U.S.S.R, 1273rd meeting of the Third Committee; Poland, 1274th meeting; Czecho- 
slovakia, Rumania and Ukrainian S.S.R., 1275th meeting. 

27 Mr. Glaser (Rumania), 1416th meeting, par. 16. 

28 Statement by the Soviet Delegation to the Commission on Human Rights, May 18, 
1948, Annex III of the Report of the Fifth Session of the Commission on Hcman 
Rights (1949), note 24 above. 29 Mr. Paolini, 1415th meeting, par. 21. 
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been established for both moral and legal reasons, was too stringent for 
the Covenant. i : ; ; 

On the other side it was said that, in adopting the Racial Discrimination 
Converttion, the (Third) Committee had done pioneering. work ® which 
should be a source “of inspiration for drafting the implementation clauses 
of the Covenant.*+ It was stated that the aim was not to defend the 
rights of governments—-they were generally able to defend them them- 
selves—but to defend the rights of individuals and groups of individuals.®? 
It was the purpose of the Covenant to guarantee these rights and not to 
spare States Parties difficulty.2* The effectiveness of the Covenants would 
lie in the strength of their iraplementation clauses, and the failure to pro- 
vide for an obligatory international procedure would be a retrograde 
step.*4 

In this situation it was a group of Afro-Asian delegations ë which 
undertook to bridge the cleavage between East and West, between the 
champions of undiminished national sovereignty and the advocates of 
effective international measures, by proposing an intermediate solution 
which eventually proved to ke acceptable to both protagonists and, last but 
not least, to the developing countries themselves and thus to the whole of 
the General Assembly. 

What the sponsors proposed and what the General Assembly eventually 
adopted was described by ore of them ** not as a compromise between op- 
posing views, but as an original solution which would not close the door to 
the future. Another sponsor ** made the point that the new countries often 
lacked the legislative infra-structure which was needed, if the rights in 
question were to be guaranteed immediately. It was, he said, natural 
that some delegations should hesitate to endorse an obligatory implementa- 
tion system. 

The political philosophy and the legal considerations on which the 
arrangements proposed by the Afro-Asian delegations were based was 
summarized by another of the sponsors?! in the following terms: It 
would be most unrealistic to provide by a stroke of the pen not only for 
the receipt of reports from states but also for the admission of complaints 
between states and petitions by individuals against their own states. A 
cautious approach was called for, involving step-by-step progress. His 


230 M=. MacDonald (Canada), 136th meeting, par. 12. 

81 Mr. Mommersteeg (Netherlands), 1397th meeting, par. 19. 

82 Idem, 1400th meeting, par. 14. 

33 Mr. Nettel (Austria), 1417th meeting, par. 38. 

34 Lady Gaitskell (United Kingdom), 1415th meeting, par. 25. 

85 dudia, Iran, Libya, Nigeria, Pakistan, Senegal, Sudan, the United Arab Republic 
and Upper Volta, U.N. Doe. A/C.8/L.1379 and Rev. 1; also U.N. Doe. A/0.3/1373 
co-sponsored by the same delegations together with those of Mali, Mauritania, Senegal, 
Sierra Leone and Tunisia. These documents will be referred to hereinafter as the 
Afro-Asian amendments. 

36 Mr. Hoveyda (Iran), 1416th meeting, par. 29. 

37 Mr. Sanon (Upper Volta), 1418th meeting, par. 12. 


48 Mr. Sinha (India), 1416th_ meeting, par. 1, 
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delegation saw four stages in the implementation of human rights so far 
as international arrangements were concerned: (1) the creation of interna- 
tional machinery; (2) the establishment of a_reporting system; (3) pro- 
vision for state-to-state complaints and conciliation machinery; and (4) 
establishment of an international authority to receive and act on com- 
plaints by individuals against their own or other states. In the opinion 
of his delegation the time was ripe for only the first two stages. The Cove- 
nant should, however, be a living instrument capable of growing with 
changing times and conditions. - 

The institutions and procedures proposed for these reasons and accepted 
by the General Assembly will now be considered.*®? 


II- 
Tus Human RIGETS COMMITTERE 


The Covenant establishes as the principal international organ of its 
implementation the ‘‘Human Rights Committee’’ which consists of eighteen 
individuals serving in their personal capacity (Article 28). The members 
of the Human Rights Committee are elected not, as had been proposed by 
the Commission on Human Rights, by the International Court of Justice, 
but by the States Parties. Hach state may nominate not more than two 
persons who must be nationals of the nominating state (Article 29). In 
the election of the Committee, consideration shall be given to equitable 
geographical distribution of membership and to the representation of the 
different forms of civilization and of the principal legal systems (Article 
31). As to qualification (other than nationality), the Covenant provides 


39 Observations on the measures of implementation provided for in the International 
Covenant on Civil and Political Rights and in the Optional Protocol of 1966 will be 
found in the following recent publications: J. W. Briigel, ‘‘Die Menschenrechtskon- 
ventionen der Vereinten Nationen,’ 1967 Europa Archiv 329; Francesco Capotorti, 
‘The International Measures of Implementation included in the Covenants on Human 
Rights,’’ note 4 above; Sir Samuel Hoare, ‘‘The U.N. Commission on Human Rights”? 
in The International Protection of Human Rights (Evan Luard, ed.) (Frederick A. 
Praeger, 1967); C. Wilfred Jenks, ‘‘The United Nations Covenants on Human Rights 
Come to Life,’’ Recueil d’Etudes de Droit International en hommage à Paul Guggen- 
heim, 1968; Frank C. Newman, ‘‘Ombudsmen and Human Rights: The New U.N. 
Treaty Proposals,’’ 34 Chicago Law Rev. 951 (1967); idem, ‘‘Natural Justice, Due 
Process and the New International Covenants on Human Rights,’’ Public Law, Winter 
1967, p. 274; Donald P. Parson, ‘‘The Individual Right of Petition,’? 13 Wayne Law 
Rev. 697 (1966-1967); Egon Schwelb, ‘‘Notes on the Early Legislative History,’’ ete., 
note 4 above; Louis B. Sohn, ‘‘A Short History of United Nations Documents on 
Human Rights,’’? Supplementary Paper to ‘‘The United Nations and Human Rights,’’ 
18th Report of the Commission to Study the Organization of Peace (Oceana Publica- 
tions Inc., 1968); Robert Starr, ‘‘International Protection of Human Rights and the 
United Nations Covenants,’’? 1967 Wisconsin Law Review 862. 

See also David J. Halperin, ‘‘Human Rights and Natural Resources,’’ in 9 William 
and Mary Law Rev. 770 (1968), which deals with Art. 25 of the Covenant on Economie 
and Social Rights and Art. 47 of the Covenant on Civil and Political Rights, These 
were inserted in the course of the consideration of the implementation articles, but 
were intended by their sponsors to modify the substantive provisions of Art. 1, par. 2, 
of both Covenants, 
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` that the members of the Committee ‘‘shall be persons of high moral char- 
acter and recognized competence in the field of human rights, consideration 
being given to the usefulness of the participation of some persons having 
legal experience’’ (Article 28(2)}. The Commission’s draft spoke of per- 
sons having ‘‘a judicial or legal experience.’’ The reference to judicial 
experience was deleted by the Third Committee on the proposal of the 
Afro-Asian sponsors of the comprehensive sets of amendments.*° The 
Commission on Human Rights had in its draft called for persons of ‘‘high 
moral standing.’’ The Afro-Asian amendment changed this in the Third 
Committee to ‘‘high moral character.’’ 41 

The Racial Discrimination Convention (Article 8) and the UNESCO 
Protocol on Discrimination in Education (Article 2) also require ‘‘ac- 
knowledged impartiality’’; the European Social Charter (Article 25), ‘‘the 
highest integrity.” It must be assumed that these requirements are in- 
eluded in the requirement of a ‘‘high moral character.’’ The European 
Convention on Human Rights does not contain express provisions on the 
required qualifications of the members of the European Commission on 
Human Rights.*” 

A member of the Human Rights Committze is not the plenipotentiary 
of the state of which he is a national and which has nominated him. While 
the Covenant provides that he serves in his personal capacity, it does not 
stipulate that he must be independent of his government, or for any other 
guarantees for this independence. The position under the Covenant is 
nevertheless somewhat more favorable to the independence of the member 
than under the Racial Discrimination Convention, which provides that each 
State Party may nominate only one person from among its own nationals, 
thus practically appointing the member. ‘Other States Parties to the Con- 
vention do not have even the limited choice between two candidates from 
one nominating state which the Covenant makes possible. Under the text 
of the Covenant as proposed by the Commission on Human Rights, a State 
Party would have had the right also to nominate nationals of other States 
Parties. This arrangement, which would have enhanced the independent 
status of the members of the Committee, was, however, eliminated by the 
Third Committee. 

From the point of view of the independence of the members of the 


#0 See note 35 above. The deletion of the words ‘‘a judicial or’? was adopted by 
86 votes to none, with three abstentions (1420th meeting, par. 11; report of the Third 
Committee (A/6546), pars. 194 and 207). 41 A/6546, pars. 193 and 206. 

42 For details of the conditions of eligibility and other legal problems relating to the 
designation and election of the members of the European Commission see Monconduit, 
La Commission Européenne des Droits de Homme 54-61. 

43 Cf. the Committee of Experts on the Application of Conventions and Recommenda- 
tions created by the Governing Body of the International Labor Office in 1926. Per- 
sons who hold positions which make them dependent on a government are for this reason 
disqualified from membership of the Committee (Jenks, lce. cit. note 10 above). Sea 
also the Report of the T. L, O. on ‘‘Organizational and Procedural Arrangements for 
the Implementation of Conventions and Recommendations in the Field of Human 
Rights,” U.N. Doc. B/4144 (1965), pars. 24 et seg. 
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Committee, it is of some importance that a State Party to the Racial 
Discrimination Convention is responsible for the expenses of its national 
who is a member of, the Committee on the Elimination of Racial Dis- 
crimination (Article 8(6)), and thus, in fact, his employer, even if the 
member does not happen to be one of the state’s civil servants. The 
Covenant (Article 35), on the other hand, provides that the members of 
the Human Rights Committee shall receive emoluments from United Na- 
tions resources. The expenses of the European Commission on Human 
Rights are borne by the Council of Europe (Article 58 of the Convention). 
The members of the Conciliation and Good Offices Commission on Dis- 
crimination in Education receive travel and per diem allowances from the 
resources of UNESCO (Article 9 of the Protocol of 1962). 

The Covenant requires that the members of the Committee must be 
nationals of the State Party which nominates them. Nationals of States 
Parties to the Covenant which are not Members of the United Nations 
(Article 49) are, of course, also eligible. The Covenant does not require 
that the members of the Committee be nationals of a state which has ac- 
cepted the optional inter-state communications procedure provided for in 
Article 41 of the Covenant or of a state which is a party to the Optional 
Protocol. It follows that nationals of states which have not accepted these 
optional arrangements will participate in the Committee’s procedures un- 
der Article 41 and under the Protocol. The situation is different in regard 
to the composition of the ad hoc Conciliation Commissions under Ariicle 
42(2). 

An early (1950) draft of the Covenant ** had contained a provision, 
inspired by Article 31 of the Statute of the International Court of Justice, 
to the effect that a State Party concerned in a case referred to the Com- 
mittee may, if none of its nationals is a member of the Committee, designate 
a person of its choice to participate with the right to vote in the delibera- 
tions of the Committee. This provision was, however, deleted from the 
draft at the following (1951) session of the Commission,“ and an attempt 
to reinstate a provision on these lines made in 1953 4 was not successful. 
The Covenant therefore does not contain a provision on members ad hoc. 
Such a provision is, however, contained in the UNESCO Protocol of 1962 
(Article 8). The problem does not arise in the case of the European Con- 
vention on Human Rights because that Commission consists of a number 
of members equal to that of the contracting parties and no two members 
of the Commission may be nationals of the same state (Article 20). The 
idea which underlies the institution of members ad hoe is, however, re- 
flected in Article 29 of the European Convention which deals with the 


44 Commission on Human Rights, Report of the 6th Session (1950), Economie and 
Social Council, 11th Sess., Official Records, Supp. No. 5 (E/1681), Annex I, draft 
Art. 34. 

45 Commission on Human Rights, Report of the 7th Session (1951), Economie and 
Social Council, 13th Sess, Official Records, Supp. No. 9 (E/1992), par. 78. 

46 Commission on Human Rights, Report of the 9th Session (1953), Economie and 
Social Council, 16th Sess., Official Records, No. 8 (E/2447), pars. 181-184, and Annex 
II, pars. 175-176. 
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functions of Sub-Commissions and provides that each of the parties con-’ - 
cerned may appoint a person of its choice es a member of the Sub-Commis- 
sion. 


The Functions of the Human Rights Committee 


The Covenant and the Optional Protocol to it provide for three different 
procedures which are intended to serve the over-all aim of contributing 
to the observance of the rights set forth in the Covenant. In all three 
procedures, which will be treated in greater detail below, the Human 
Rights Committee is called upon to play a principal rôle: 

(1) The Committee’s function is to study repcrts submitted by States 
.Parties and to transmit its reports, and such general comments as it may 
consider appropriate, to the States Parties. It may also transmit these 
comments to the Economie and Social Council. This is the only activity 
of the Committee to which states are ipso facto subject on becoming 
parties to the Covenant (Article 40). 

(2) The Committee is further competent to consider communications 
from a State Party which considers that another State Party is not giving 
effect to the provisions of the Covenant. It shall make available its good 
offices to the States Parties concerned with a view to a friendly solution 
of the matter. This activity can be exercised by the Committee only if 
both states concerned have declared that they recognize its competence 
to reczive and consider such communications from States. Moreover, this 
procedure will become applicable only if ten States Parties have accepted 
this competence of the Committee (Article 41). Other functions in regard 
to inter-state allegations of this kind are performed, not by the Committee, 
but by an ad hoc Conciliation Commission (Article 42). 

(3) In regard to States Parties to the Optional Protocol, the Committee 
is competent to receive and consider communications from individuals who 
claim to be victims of a violation by a state which is a party both to the 
Coverant and to the Protocol of any of the rights set forth in the Covenant. 
When dealing with communications from individuals the Committee’s 
task is not to offer its good offices, but to forward its views to the State 
Party concerned and to the individual (Articles 1 and 5 (4) of the 
Protocol). i 

(4) The Committee shall submit to the General Assembly an annual 
report on its activities in which a summery of the activities of the Com- 
mittee under the Optional Protocol shall be included (Article 45 of the 
Covenant and Article 6 of the Protocol). 


Til 


TEHE REPORTING System or THE INTERNATIONAL COVENANT 
on Cvi anD Pourtican Ricars l 


In the draft Covenant on Civil and Political Rights as prepared by the 
Commission on Human Rights the referral of inter-state or ‘‘state-to- 
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state’’ complaints to the Human Rights Committee was the principal ele- 
ment among the proposed measures of implementation. The draft Cove- 
nant also provided for the jurisdiction of the International Court of 
Justice (draft Article 44) and for the undertaking by the States Parties “ 
to submit reports (draft Article 49). The latter had, for reasons to be 
explained presently, been opposed by some delegations and adopted by the 
Commission by a majority vote *7 and was hardly meant to play an im- 
portant rôle in the iniplementation of the Covenant. The Third Committee 
eliminated the clause vesting jurisdiction in the International Court of 
Justice, made the system of ‘‘state-to-state complaints’’ optional and 
brought about a substantial reduction of the powers of the Human Rights 
‘Committee in its capacity as an organ dealing with inter-state complaints. 
By proposing the Optional Protocol, the Third Committee added the 
function of the consideration of individual petitions to the tasks of the 
Human Rights Committee contemplated in the Commission’s draft. How- 
ever, because of the optional character of the admissibility of both inter- 
state complaints and individual petitions as means of international super- 
vision, the system of reporting became ‘‘the major control mechanism 
envisaged for the Covenant.’’ 48 


The Reporting System and the Immediacy of the Obligation under the 
Covenant 


The problem involved in having a reporting system as a means of imple- 
menting the Covenant on Civil and Political Rights derives from the fact 
that, as distinct from the Covenant on Economic, Social and Cultural Rights, 
the former Covenant imposes the obligation (Article.2(1)) to ensure the 
rights recognized in the Covenant immediately and not progressively. It 
was repeatedly said that the inclusion in the Covenant of.a reporting 
procedure would inevitably detract from the immediacy of those obliga- 
tions. In regard to the relevant draft article as adopted by the Commis- 
sion on Human Rights in 1954% (draft Article 49), the argument that 
it affected the immediacy of the obligation could be disputed on the basis 
of the text itself: Draft Article 49, in addition to providing in general 
terms for the undertaking to submit reports, contained a special clause 
(paragraph 2) to the effect that ‘‘reports shall indicate factors and diffi- 
culties, if any, affecting the progressive implementation” of what is now 
Article 23, paragraph 4, of the Covenant. That paragraph provides that 
States Parties shall take appropriate steps to_ensure equality of rights 
and responsibilities of spouses as to marriage, during marriage and ai 
dissolution. This is by its very terms a ‘‘promotional provision,” 
exception from the general rule of the Covenant that the guarantee of te 
enjoyment of the rights takes effect as soon as & state becomes a party to 
the Covenant. In the setting of the Commission’s draft, it could be con- 


47 By 10 votes to 5, with three abstentions, Report of the 10th Session of the Com- 
mission, E/2573 (note 12 above), par, 204. 

48 Mr. MacDonald (Canada), 1426th meeting of the Third Committee. 

49 Note 12 above. 
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vincingly argued a contrario that the obligation to report on the provisions 
other than Article 23(4) did not imply that the other provisions did not 
need to be applied forthwith. In the text as approved in 1966, on the 
other hand, no special mention is made of Article 23(4). It is provided 
in the present Article 40, paragraph 1, that the States Parties ‘undertake 
to submit reports on the measures they have adopted which give effect 
to the rights recognized herein and on the progress made in the enjoyment 
of those rights.” This is the same wording as that of the corresponding 
paragraph of the earlier text, except that it is not restricted to Article 23, 
paragraph 4. Paragraph 2 of Article 40 contains the sentence: ‘‘Reports 
shall indicate the factors and difficulties, if any, affecting the implementa- 
tion of the Covenant.’’ 

The question whether the Covenant on Civil and Political Rights is one 
of immediate application or whether States Parties are free to apply it 
‘“progressively’’ goes to the very essence of the instrument. It is therefore 
proposed to examine it in some detail in the paragraphs that follow. 

The Afro-Asian draft of what became the present Article 40 was sub- 
jected to careful scrutiny in the course of the proceedings of the Third 
Committee and somewhat modified to meet the criticism. The original "° 
as well as the revised ** version of that draft would have provided that the 
parties shall report on ‘‘the progress made in giving effect to the rights 
recognized herein.’ In the light of the discussion, the sponsors, in an 
oral intervention, changed this to the text which is now in Article 40, t.e., 
‘progress made in the enjoyment of those rights.’ While the former 
phrase could have been understood to mean that the governmental action, 
the ‘‘giving effect,’ might be undertaken progressively, the later and final 
text restricts the ‘‘progressiveness’’ to the ‘‘enjoyment,’’ i.e., to the re- 
sults of the governmental action without implying that the governmental 
action might be taken progressively. -The exchanges which took place 
in the course of the deliberations of the Third Committee seem to confirm 
this difference between the two formulae. 

The representative of New Zealand © said that: 


paragraphs 1 and 2 of the proposed Article 39 bis [corresponding to 
the present Article 40] could be read to imply that a State could be- 
come a party to the Covenant without in any sense giving effect to 
the rights set out. She did not believe that that was the intention 
of the sponsors but if that interpretation were accepted the Covenant 
might be reduced to a mere declaration of intent. Any conciliation 
procedure would be virtually invalidated, for in the event of a dis- 
pute a party could simply point out taat under Article 39 bis it had 
an unlimited margin of time in which to fulfill its obligations. 


The representative of Ireland ® agreed and added that the concept that 
civil and political rights might be implemented on a progressive basis was 
50 Draft Art. 39 bis in U.N. Doe. A/C.3/6.1376, 


51 Idem in U.N. Doe. A/C.3/6.1379/Rev. 1. 
52 Miss Hart, 1426th meeting, par. 33. 53 Miss O’Leary, 1427th meeting, par. 2. 
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juridically unsound, since the practice, well established in international 
law, of many countries, including Ireland, was not to ratify an inter- 
national agreement until their domestic law was brought into harmony 
with the provisions of that agreement. 


The representatives of Uruguay ** and of Madagascar ®° also agreed. Be- 
cause she felt that a state should not ratify the Covenant until it had taken 
such legislative, judicial and other action as might be necessary to ensure 
the full application of those rights, the representative of Madagascar 
asked for a separate vote on the words ‘‘the progress made” in paragraph _ 
1 of the article. a 

The representative of Upper Volta, one of the sponsors of the draft 
before the Committee, said that what was meant was the progress made 
as a result of the measures adopted. Subsequently, the representative of 
Madagascar ®© indicated she would not press her earlier request for a 
separate vote on the words ‘‘the progress made,” ‘‘if it was clearly under- 
stood that the words meant the progress which had been made as a result 
of the measures adopted by States and which was to be recorded in their 
reports.’ The representative of Nigeria,®* also one of the sponsors, 
confirmed that interpretation. There was no dissent from the explana- 
tions of the two sponsors, on the strength of which the representative of 
Madagascar had withdrawn the request for a separate vote on the words 
“the progress made.’’ Earlier in the debate and in a slightly different 
context, the representative of the United States ** had said that 


all the delegations recognized that States would, from the moment 
of the ratification of or accession to the Covenant, take such legislative 
measures as might be necessary to guarantee the rights specified 
therein; however, the measures might not be taken at once. 


The paragraph was adopted by 91 votes to none, with 2 absentions.®° 
The representative of Chile * asked for a separate vote on the second 
sentence of paragraph 2 of the article (quoted above) which, he felt, weak- 
ened the Covenant. ‘‘By foreseeing, from the outset, that there might be 
difficulties affecting the implementation of the Covenant, it gave States an 
excuse for shirking their obligation.’’ The sentence was adopted by 75 
votes to 10, with 4 abstentions.® 

The revision in the wording of the introductory sentence of the present 
Article 40(1) proposed by the sponsors themselves and the exchange of 
statements between the sponsors and the representative of Madagascar 
support the view that, apart from the exception stipulated in Article 
23(4) (equality of spouses), it is not open to States Parties to give effect . 


to the Covenant on Civil and Political Rights only progressively. The 


54 Mr. Gros Espiell, ibid., par. 8. . 
88 Mrs, Ramaholimihaso, ibid., pars. 29-30. 


56 Mr. Sanon, ibid., par. 35. 57 Ibid., par. 45. 
58 Mr. Mohammed, ibid., par. 36. 59 Mrs. Harris, ibid., par. 37. 
60 Ibid., par. 48. 61 Mr. Bazan, ibid., par. 50. 


62 Ibid. 
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immediacy of the obligations of States Parties (Article 2(1)) is not 
affected by Article 40. , 


The Mechanics of the Reporting Procedure 


The most important difference between the reporting systems of the two 
Covenants is in regard to the addressee of the reports. Under the Cove- 
nant on Civil and Political Rights the reports are transmitted for con- 
sideration to the Human Rights Committee (Article 40(2)), while under 
the other Covenant (Article 16) they go before the Economic and Social 
Council. While the Council, under the Covenant on Economie, Social and 
Cultural Rights, is expected to report to the General Assembly ‘‘with rec- 
ommendations of a general nature,’’ the Human Rights Committee is not 
entitled to make recommendations, either general or specific. The Com- 
mittee shall ‘‘study’’ the reports and ‘‘shall transmit its reports, and such 
general comments as it may consider appropriate, to the States Parties.’’ 
(Article 40(4).) The word ‘‘general’’ was not contained in the original 
Afro-Asian draft of the clause. It was inserted in the text in the course 
of an oral intervention made on behalf of the sponsors.** The repre- 
sentative of Canada êt asked for a separate vote on the word ‘‘general,”’ 
which in his opinion constituted a substantive rather than a purely draft- 
ing amendment. The insertion of the word ‘‘general’’ before ‘‘comments’’ 
was, however, approved, albeit against a substantial op position. 

In the treaty texts adopted in recent years fine distinctions have been 
introduced into the definition of the authority of the various international 
organs. Under the Racial Discrimination Convention (Article 9) the Com- 
mittee on the Elimination of Racial Discrimination may, after having con- 
sidered reports by States Parties, make “‘suggestions,’’ not necessarily 
general, and ‘‘general recommendations.”’ 

In the course of the inter-state complaints procedure under the same 
Convention, the ad hoc Conciliation Commission may make ‘‘such recom- 
mendations as it may think proper for the amicable settlement of the dis- 
pute.” The Conciliation and Good Offices Commission under the UNESCO 
Protocol of 1962 (Article 17) may make recommendations with a view to 
conciliation. Under the Covenant on Economie, Social and Cultural Rights 
the Economie and Social Council (Article 21) and the Commission on 
Human Rights (Article 19) may make ‘‘recommendations of a general 
nature” and ‘‘general recommendations’’ respectively. The ad hoc Con- 
ciliation Commission under the Covenant on Civil and Political Rights 
(Article 42(7)(c)) may express ‘‘its views on the possibilities of an- 
amicable solution of the matter.’’ Under the Optional Protocol (Article 
5(4)) the Human Rights Committee shall ‘‘forward its views to the State 
Party concerned.” These various terms are clearly meant to convey 
different ideas. The borderline between them may, however, be fluid and 
there is probably also a certain amount of overlapping. To a large extent 

63 Mr, Mirza (Pakistan), 1426th meeting, par. 14. 


64Mr, MacDonald, 1407th meeting, par. L~ 
/ 68 There were 44 votes for the word ‘‘ general,’’ 29 votes against, with 12 abstentions. 
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it will depend on the organs themselves how to interpret their mandates 
indicated by these various terms. 

The representative of Canada ® expressed the opinion. that the terms 
‘consideration’? (Article 40(2)) and ‘‘stidy’’ (Article 40(4)) were 
rather vague. He believed that, instead of mere ‘‘consideration’’ and 
“study,” the Human Rights Committee should be authorized to ‘‘examine, 
analyse, appraise and evaluate’’ the reports ‘‘in a searching and critical 
fashion.” Although the proposed article could be interpreted in that way, 
it would be useful, he submitted, to make the meaning clearer. He under- 
stood what now is paragraph 4 of Article 40 to mean that the Committee 
could transmit to the parties concerned its expert appraisals, evaluations 
and suggestions; it should, if necessary, point out inadequacies in their 
legislation and practices. If that was understood, there was in the 
Canadian view no need to amerd the provision, but if there were doubts 
or ambiguities, then the meaning should be clarified. No reactions to these 
observations of the Canadian representative are on record. In this writer’s 
opinion most of the activities which the Canadian representative enumer- 
ated are within the-terms of reference of the Human Rights Committee, 
provided that they do not exceed the limits of ‘‘generality’’ (arg. ‘‘gen- 
eral comments’’). 

The reports by States Parties are the only source which the Committee 
is permitted to use. The Committee on the Elimination of Racial Dis- 
crimination is expressly authorized (Article 9(1) of the Racial Discrimina- 
tion Convention) to request further information from States Parties. The 
representative of Canada suggested ĉ that the Human Rights Committee 
should be explicitly empowered to request supplementary information from 
States Parties. No amendment to this effect was moved (probably because 
there was no chance of its being approved) and the Covenant does not so 
provide, at least not expressly. On the basis of the provision of Article 
40(1) that States Parties undertake to submit reports (a) within one year 
of the entry into force of the Covenant and (3) thereafter whenever the 
Committee so requests, it can, however, be argued that, if the Committee 
has the power to request, at its discretion, new reports from states, it has 
also the lesser power to ask for supplements to reports already submitted. 

The Committee is clearly not authorized to use non-governmental ma- 
terial in its work of examination and analysis. 

The Covenant on Civil and Political Rights does not state what action 
the Economic and Social Council can or should take when the Committee 
transmits to it the reports of governments and its own comments. In 
introducing the text on behalf of the sponsors, the representative of 
Pakistan ©% said that, once the Human Rights Committee had transmitted 
the reports with its comments, ‘‘it would be up to the Council to take 
whatever action might be necessary and to consult whatever subsidiary 
organs it might wish; there was therefore no ned for a specific provision 
to that effect.” The Covenant does not confer any additional powers 


66 Mr. MacDonald, 1426th meeting, par. 22. 
67 Mr. Mirza, 1426th meeting. 
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on the Economic and Social Council. It stands to reason that in regard 
to the reports and comments of the Human Rights Committee under 
Article 40(4) the Council can take any action which it is authorized to 
take under the Charter, no more and no less. Under Article 44 the 
Council also receives the (general) annual report on the activities of the 
Human Rights Committee which submits it to the General Assembly 
through the Council. The action which the Council and the General As- 
sembly may take in these cases is not spelt out in the Covenant and is 
clearly left to the discretion of the organ ccncerned. 

This situation is by no means unique. Under Article 15 of the United 
Nations Charter the General Assembly receives and considers reports 
from the Security Council and from other (principal and subsidiary) 
organs of the United Nations. ‘Jucer the agreements between the United 
Nations and the International Atomic Energy Agency and the Specialized 
Agencies, organs of the United Nations also receive reports from these 
organizations. The Committee >n the Elimination of Racial Discrimina- 
tion reports annually to the General Assembly on its activities (Article 
9(2) of the Racial Discrimination Convention). The practical importance 
of the reporting system as regulated in the Covenant will, it is believed, 
not lie in the action which the Economic and Social Council may eventu- 
ally contemplate, but in the facs that each State Party will be under the 
obligation to make its initial zeport to tae Human Rights Committee 
within one year of the entry into “orce of the Covenant in regard to it. 
This gives to each State Party ample but not unlimited time to survey 
the stats of the adjustment of :ts legal system to the obligations which it 
has undertaken. It makes it possible for the Committee to be informed 
of this adjustment as well as of the difficulties which may have arisen in 
the first year of the operation of the Covenant. 

When the Covenant enters into force there will be overlapping with the 
reportirg system established in 1956 within the framework of the United 
States-sponsored so-called program of practical action,®® with the im- 
portant difference that under the earlier scheme (and also under the 
Covenant on Economic, Social and Cultural Rights) the organ examining 
the reports consists of government representatives who ‘‘share the common 
interest of governments in protecting each other against criticism,’’ © while 
under the Covenant on Civil ard Political Rights the reports will be ex- 
amined by a body of—more or less—independent experts. 


Iv 


THE OPTIONAL INTER-STATE PROCEDURE or Fact-Finpine 
AND CONCILIATION 


Article 26 of the Constitution of the International Labor Organization 
provides that any of the Members shall have the right to file a complaint 


68 Resclutions of the Economie end Social Council 624B (XXII), 1956; 888B 
(XXXIV), 1962; 1074C (XXXIX), 1965; and 1230(XLIT), 1967. See the Study of 
Methods used by the United Nations ia tha Field of Human Rights, U.N. Doe. A/CONF. 
32/6, June, 1967, pars. 407-419. 69 Jenks, loc. cit., note 10 above. 
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if it is not satisfied that any other Member is securing the effective ob- 
servance of any convention which both have ratified. Under the European 
Convention on Human Rights any Contracting Party may refer to the 
European Commission on Human Rights any alleged breach of the pro- 
visions of the Convention by another Contracting Party (Article 24). 
The draft Covenant as prepared by the Commission on Human Rights 
and submitted in 1954 contemplated (draft Article 40) that a State Party 
which considers that another State Party is not giving effect to a provision 
of the Covenant would have the right to refer the matter to the Human 
Rights Committee. The UNESCO Protocol of 1962 (Article 12) and the 
Racial Discrimination Convention (Article 11) contain provisions in this 
regard which are based on the draft Covenant and provide for the right 
of a State Party to refer to the Conciliation and Good Offices Commission 
or to the Committee on the Elimination of Racial Discrimination, re- 
spectively, any cases of alleged violations of the instrument concerned. 

Both the desirability and the usefulness of arrangements of this type for 
“‘inter-state’’ or ‘‘state-to-state’’ complaints have been doubted by many 
for a long time. An arrangement whereby the only way to bring allega- 
tions of the violation of human rights in one country before an interna- 
tional authority should be by way of a complaint by another state was 
considered not to be conducive to friendly relations between states. It 
has also been doubted whether a state would be willing to take up in an 
international forum a matter which did not concern its own citizens and 
thereby risk endangering its friendly relations with the state against 
which the complaint was directed. The view has repeatedly been ex- 
pressed that an inter-state complaint is brought only if and when the 
complaining state has political reasons of its own, and that it cannot be 
expected that a state will have recourse to this remedy exclusively in the 
interest of the citizens of a foreign country. 

This skeptical evaluation of the motivation of ‘‘state-to-state’’ com- 
plaints is borne out by the experience of the International Labor Organi- 
zation and, with a very recent exception to be mentioned presently, also 
by that of the organs established by the European Convention on Human 
Rights. Since the establishment of the International Labor Organization 
in 1919, only two complaints have been filed under Article 26 of its Consti- 
tution by members alleging that another member had failed to secure the 
effective observance of a convention to which both were parties. The two 
eases were a complaint by Ghana against Portugal and a complaint by 
Portugal against Liberia. It is not difficult to discern that both complaints 
were motivated by foreign policy considerations of the states concerned.” 

70 Report of the Commission appointed under Art. 26 of the I.L.O. Constitution to 
examine the complaint filed by the Government of Ghana concerning the observance by 
the Government of Portugal of the Abolition cf Forced Labor Convention, 1957 (No. 
105), I.L.O. Official Bulletin, Supp. 11, April, 1662 (Vol. 45, No. 2); and Report of the 
Commission appointed under Art. 26 of the I.L.O. to examine the complaint filed by 
the Government of Portugal concerning the observance by the Government of Liberia 


of the Forced Labor Convention, 1930 (No. 29), I.L.O. Official Bulletin, Supp. 11, April, 
1963 (Vol. 46, No. 2). 
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Between 1953, when the European Convention on Human Rights entered 
into force, and 1967 only three inter-state applications were referred to the 
European Commission on Human Rights. All three were connected with 
serious political controversies of their time, two with the question of 
Cyprus, then under United Kingdom sovereignty,”* and one with the prob- 
lem known in United Nations terminology as ‘‘the status of the German- 
speaking element in the Province of Bolzano (Bozen).’’’* In 1967, how- 
ever, the Governments of Denmark, The Netherlands, Norway and Sweden 
referred to the European Commission the alleged breach of the provisions 
of the Convention by Greece. This case differs fundamentally from the 
previous politically inspired precedents under both the I.L.O. Constitution 
and the European Convention.*® 

The view that ‘‘inter-state’’ complaints are hardly desirable and, 
in any event, not sufficient to guarantee the observance of the commitments 
entered into through the human rights instruments concerned led to en- 
deavors to vest in non-governmental entities the right to seise the compe- 
tent international organ of complaints of violations. As far as Interna- 
tional Labor Conventions are concerned, the Constitution of the Interna- 
tional Labor Organization provides for representations by industrial as- 
sociations of employers or of workers (Article 24 of the I.L.O. Constitu- 
tion) and for complaints by delegates to the International Labor Confer- 
ence who may be employers’ or workers’ representatives (cbid., Article 
26(4)). The European Convention on Human Rights grants the right of 
petition to persons, non-governmental organizations or groups of indi- 
viduals claiming to be the victims of a violation of the Convention on an 
‘optional basis,” i.e., in regard to such states as accept this competence 
of the Commission (Article 25 of the European Convention). Following 
the European example, the Racial Discrimination Convention (Article 14) 
also provides for the competence of the Committee on the Elimination of 
Racial Discrimination to receive and consider petitions (‘‘communica- 
tions’’) from individuals in regard to States Parties which have recog- 
nized this competence. The Optional Protocol to the Covenant is to the 
same effect. 

The opinion that the state-to-state complaints procedures are useless or 
irrelevant is, however, not accepted by all. The United Kingdom Delega- 
tion ‘‘took the exact opposite view; the infrequency of complaints demon- 


71 Greece v, the United Kingdom (1956), and Greece v. the United Kingdom (1957), 
European Commission of Human Rights, Documents and Decisions, 1955-1956-1957, pp. 
128-131; 2 Yearbook of the Eurcpean Convention on Human Rights (1958-1959) 174~ 
199. 

72 Austria v. Italy, 4 ibid. (1961) 116; 5 ibid. (1962) 54; 6 ibid. (1963) 740. 

13 The Seandinavian-Netherlands complaints against Greece were declared admissible 
by decision of the European Commission of Jan. 24, 1968 (Council of Europe Press 
Communiqué C(68)3 of Jan. 25, 1968). See also Buergenthal, 62 A.J.I.L. 441 (1968) 
(‘*Because the Greek coup d’état did not affect the yital interests of any of the 
contracting states, it tested, unlike any other case before it, the willingness of the 
contracting states to uphold the integrity of the Convention, unmotivated by any 
extraneous political or economie staké in the outcome of the litigation.’’ (Ibid. 450). 
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strated the responsible attitude taken towards the procedure and its value; 
the procedure’s very existence was a deterrent, serving to encourage a 
Government to remedy more quickly any abuse of human rights within 
its territory.’’ 74 

When in 1965 the Third Committeė of the General Assembly considered 
the provisions on the right of petition of the Racial Discrimination Con- 
vention, the representative of Canada observed that it could ‘‘not be more 
optional than it was.’’7> In 1966 the Third Committee extended the 
optional character also to the state-to-state complaints system, which in all 
previously adopted instruments is mandatory and which all parties to the 
earlier instruments accept ipso facto on becoming parties. This solution 
was acquiesced in with misgivings on the part of many delegations," but 
it was the maximum to which the majority of states were prepared to agree. 
The optional inter-state procedure and its various phases are regulated 
in Articles 41 and 42 of the Covenant. 

The procedure is applicable only in regard to a state which has de- 
clared ‘‘that it recognizes the competence of the Committee to receive 
and consider communications to the effect that a State Party claims that 
another State Party is not fulfilling its obligations under the present 
Covenant.’’ 

The original Afro-Asian draft?” spoke of the Committee’s receiving 
and considering ‘‘complaints’’ by states. In a revised version af the 
proposal the word ‘‘complaint’’ was replaced by the more neutral term 
“‘communication.’’ 78 

Only a state which has itself made a declaration recognizing this eompe- 
tence of the Committee in regard to itself can set the procedure in motion. 
Thus the system of inter-state communications operates on a reciprocal 
basis. The effect of the possibility of reservations to the Covenant on 
_ this system is outside the scope of the present article, as is the whole ques- 
tion of reservations. 

Provided that both the state which initiates the proceedings and the 
“receiving state” have made the declaration under Article 41(1), it is not 
required for the complaining state to assert its own rights and to claim 
that they have been infringed by the other state’s not fulfilling its obliga- 
tions under the Covenant. Among the community of States Parties to the 

7 Lady Gaitskell, 1415th meeting, par. 29. 

75 Mr. MacDonald, 1357th meeting. 

78 See, ¢.g., the statements of the representatives of Canada (1415th meeting); 
Uruguay (ibid. and in 1421st meeting); France (1415th meeting); the representative 
of France, Mr. Paolini, recommended that the competence of the Committee should be 
mandatory and at the same time less extensive than was proposed by the Commission on 
Human Rights; United Kingdom (ibid.); Norway (ibid.); Costa Riea (1416th meet- 
ing); Australia (ibid.); Madagascar (ibid.); Lebanon (ibid.); Belgium (ibid.); 
Sweden (ibid.); Italy (1417th meeting); Chile (i6id. and in 1418th meeting); 
Finland (1417th meeting); Austria (idid.); United States (ibid.); Philippines (1418th 
meeting); Venezuela (ibid.); Denmark (ibid.). 

77U.N. Doc. A/C.3/L.1379, par. 2; Report of the Third Committee (A/6546), par. 
402. 

-18 UN. Does. A/C.3/L.1379/Rev. 1; A/6546, par. 403. 
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Covenant which have made declarations under Article 41(1) the right to 
seise the Human Rights Committee of an allegation that the other state 
is not giving effect to the Covenant is, to use the reference to Roman law 
which Judge Winiarski made in his Dissenting Opinion in the Preliminary 
Objections phase of the South West Africa Cases, ? an actio popularis. 
This means it is a remedy which every member of that community of states 
has. The learned judge, and with him the Court in the Second Phase of 
the South West Africa Cases, denied that an actio popularis, i.e., the 
reference to the Court of a dispute by any Member of the League, was 
admissible under the Mandate for South West Africa. Whatever the law 
in that case may have been, there is no doubt, however, that this is not the 
situation under the Covenant. In acting under Article 41, the complaining 
state is, similarly as a State Party to the European Convention on Human 
Rights, ‘‘not to be regarded as exercising a right of action for the purpose 
of enforcing its own rights but rather bringing before the Commission an 
alleged violation of the ordre public of Europe,” ® which, transposed into 
the setting under the Covenant, means seising the Human Rights Com- 
mittee of an alleged non-compliance with the standards defined therein. 
The same applies, of course, in the case of inter-state complaints under 
the Racial Discrimination Convention. 

The optional inter-state prccedure of fact-finding and conciliation regu- 
lated by Article 41 will come into force when ten States Parties have made 
the declaration accepting it (Article 41(2)). A declaration may be with- 
drawn at any time. Such a withdrawal shall not prejudice the considera- 
tion ‘fof any matter which is the subject of a communication already 
transmitted under this article.” The original Afro-Asian proposal had 
provided that a withdrawal shall not affect complaints ‘‘pending before 
the Committee.” The change in the wording was apparently made be- 
cause Article 41(1)(a) provides, in effect, that before a matter is referred 
to the Human Rights Committee, the state intending to do so must first 
bring the matter, by written communication, to the attention of the state 
against which the communication is directed. It would be self-defeating 
if, after the receipt of the communication under subparagraph (a), the 
receiving state could still withdraw its acceptance of the competence of the 
Committee with effect upon the matter which is the object of that par- 
ticular communication. In the text as adopted, the term ‘‘communica- 
tion” means two different things: It means on the one hand the written 
message by which one State Party, State ‘‘A,’’ informs another State 
Party, State ‘‘B,’’ that it believes that State B is not giving effect to the 
Covenant, Article 41(1)(b> calls this ‘‘the initial communication.’’ 
‘Communication’ means, on the other hand, the statement by which 
State A, which has not received satisfaction to its démarche, refers the 
matter to the Committee. The representative of Chile drew attention to 
the confusion which might arise from the use of the same word for com- 


19 South West Africa Cases, Preliminary Objections, [1962] I.C.J. Rep. at 452. 
80 Idem, Second Phase, [1966] =.C.J. Rep. 6. 
81 Austria v. Italy, 4 Yearbook af the European Convention on Human Rights at 140, 
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munications between states and for communications to the Committee.®? 
It appears, however, that the matter was eventually clarified in the pro- 
ceedings of the Third Committee. The representative of India,®* one of 
the sponsors, explained that ‘‘a State against which a complaint had been 
lodged was not free to withdraw its recognition of the Human Rights 
Committee’s competence until the consideration of that complaint had been 
completed.” The representative of New Zealand * stated that her dele- 
gation understood the word ‘‘communication’’ in paragraph 2 to mean a 
communication made under paragraph 1, subparagraph (a), i.e. the com- 
munication by the state preceding the referral of the matter to the Com- 
mittee. The representative of the Ukrainian S.S.R. opposed the text of 
paragraph 2 which, in her opinion, limited the right to withdraw the 
declaration at a stage before the complaint had reached the Committee. 
Her view did not prevail, however; her vote was apparently among the nine 
votes which were cast against the last sentence of paragraph 2. 

The Third Committee tried to eliminate from the draft which had been 
submitted to it by the Commission on Human Rights any terminology that 
might create the impression that the Committee would be dealing with 
“disputes” and ‘‘cases.’? The solution at which it arrived in regard to 
the withdrawal of acceptances of the optional procedure conforms, how- 
ever, to the rules of international law applicable to international disputes, 
including Article 36(2) of the Statute of the International Court of 
Justice as interpreted by the Court, with the modification that for the 
purposes of withdrawal of the declaration, the ‘‘initial communication’? 
and not the subsequent referral to the Committee constitutes a bar to the 
withdrawal of the declaration of acceptance. 

The right to withdraw the declaration was opposed by a group of dele- 
gations; the penultimate sentence of paragraph 2 which provides for it, 
was, however, approved in a roll-call vote." In explanation of his oppo- 
sition, the representative of Uruguay ê! said that the sentence represented 
yet another obstacle to the system’s operation; withdrawal should in his 
view be possible, under the principles of international law, only upon the 
denunciation of the Covenant as a whole. The representative of the 
United Kingdom ® observed that, if withdrawal of the declaration were 
not specifically permitted, the only way in which a party could cancel its 
declaration would appear to be by denouncing the entire Covenant. It is 


82 Mr. Bazan, 1428th meeting, par. 43. 83 Mr. Saksena, 1428th meeting, par. 13. 

84 Miss Hart, 1429th meeting, par. 9. ` 

86 Mrs. Dmitruk, 1428th meeting, par. 40. The last sentence of Art. 40(2) was 
adopted by 57 votes to 9, with 13 abstentions (ibid., par. 62; also A/6546, par. 432). 

86 In the Nottebohm Case, Preliminary Objection (Liechtenstein v. Guatemala), 
[1953] I.C.J. Rep. 111, the Court held that, once the condition enabling the clause of 
compulsory jurisdiction to produce its effects ‘‘has been satisfied, the Court must deal 
with the claim. ... An extrinsic fact such as the subsequent lapse of the Declaration, 
by reason of the expiry of the period or by denunciation, cannot deprive the Court of 
the jurisdiction already established.’? [Italics added.} ~ 

87 1428th meeting, par. 62. The vote was 61 for, 5 against, with 13 abstentions. 

s8 1429th meeting, par. 3. 89 Ibid., par. 5. 
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submitted with respect that both the Uruguayan and the British statements 
were erroneous. Neither of the two Covenants provides for its denunica- 
tion. In this regard they differ from the Optional Protoecl (Article 21), 
which was adopted by the same resolution by which the General Assembly 
adopted the two Covenants.%° A treaty which contains no provision re- 
garding its termination and which does not provide for denunciation or 
withdrawal is not subject to denunciation or withdrawal unless it is estab- 
lished that the parties intended to admit the possibility af denunciation 
or withdrawal.** The preparatory work of the Covenants does not con- 
tain any proposal, amendment or statement from which it could be con- 
eluded, still less established, that it was intended to make denunciation or 
withdrawal permissible. 


The Stages of the Inter-State Procedure of Fact-Finding and Concilia- 
tion 

First Stage: Communications between States not Involving the Human 
Rights Committee (Article 40(1) (a) 


As already indicated, referance to the Human Rights Committee must 
be preceded by a communication which the state initiating the procedure 
sends to the state which is alleged not to give effect to the provisions of the 
Covenant. The ‘‘receiving state’’ is allowed three months within sg 
it shall afford to the state from which the communication originates ‘‘a 
explanazion or any other statement in writing clarifying the See 
This explanation ‘‘should include, to the extent possible and pertinent, 
reference to domestic procedures and remedies taken, pending or available 
in the matter.’’ This preliminary first stage is expected to last up to 
something over six months. Only if the matter is not adjusted to the 
satisfaction of both states concerned within six months after the receipt by 
the receiving state of the initial communication shall either state have the 
right to refer the matter to the Committee. This provision has its origin 
in draft Article 40(1) as prepared by the Commission on Human Rights. 
It has been taken over into the UNESCO Protocol of 1962 (Article 12). It 
has no counterpart in the Racial Discrimination Convention (Article 11) 
or in the European Convention on Human Rights (Artisle 24), under 
either of which the complaining state can, as far as the treaty is concerned, 
refer the matter directly to the Committee or Commission, es the case may 


90 General Assembly Res. 2200 (XXI) of Dec. 16, 1966. The UNESCO Protocol 
(Art. 26), the Racial Discrimination Convention (Art. 21) and the European Convention 
of Human Rights (Art. 65) contain denunciation clauses. 

91 I.L.C. Reports on the second part of its 17th Sess. and on its 18th Sess. (1966) j 
General Assembly, 21st Sess., Official Records, Supp. No. 9 (A/6309/Rev. 1), draft 
Art. 53; reprinted in 61 A.J.LL. 415 (1967). As revised at the first session of the 
U.N, Conference on the Law of Treaties, Vienna, 1968, draft Art. 53 provides, in 
part, that a treaty which contains no provision regarding its termination is not sub- 
ject to denunciation or withdrawal unless: (a) it is established that the parties in- 
tended to admit the possibility of denunciation or withdrawal; or (b) a right of de- 
nunciation or withdrawal may be implied from the nature of the treaty. U.N. Doe, 
A/CONF.89/0.1/L.370/Add.6; 7 Int. Legal Materials 794-795 (1958). 
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be. The rationale for this provision, which was inserted in the early stages 
of the elaboration of the Covenant,” must have been the desire to formalize 
the existence of ‘‘a disagreement on a point of law or fact, a conflict of 
legal views or interests” °3 or, in other words, the existence of a ‘‘dis- 
pute’’ as a condition of the jurisdiction of the Human Rights Committee. 
There was some criticism of the paragraph in the Third Committee. The 
fear was expressed that what was called a ‘‘communication’’ or a ‘'com- 
plaint’’ might in reality be an ultimatum with undesirable consequences and 
the Covenant would give a state the right to send a communication or an 
ultimatum to another state without imposing upon the complaining state 
the obligation to refer the matter ultimately to the Human Rights Com- 
mittee.” The paragraph was, however, adopted by 78 votes to none, 
with 4 abstentions.” 


Second Stage: Proceedings before the Human Rights Committee 


For the Committee to be authorized to deal with a matter, two types of 
remedy must have been exhausted : one, the international remedy preseribed 
in subparagraph (a), ie., the written communication by the initiating state 
to the ‘‘receiving state’’; and, two, all domestic remedies. 

' In regard to the former, it is, of course, not a condition for the presenta- 
tion of the matter to the Committee that the ‘‘receiving state’’ has an- 
swered the communication and has given the required explanation. The 
condition for recourse to the Committee is that six months shall have 
elapsed after the receipt by the receiving state of the communication 
without a satisfactory adjustment having been achieved. It makes no 
difference whether this negative result is due to the non-co-operation of 
the receiving state or to lack of agreement between the two states. 

It is not proposed to enter into an examination of the domestic remedies 
rule in customary international law in the context of the present article.®* 


92 Report of the 6th Session (1950) of the Commissian on Human Rights, Eecnomie 
and Social Council, 11th Sess., Official Records, Supp. No. 5 (H/1681), Annex I, draft 
Art. 38. f 

23 Mavrommatis Palestine Concessions, P.C.I.J. Series A, No. 2, p. 11. The question 
of the existence of a ‘‘dispute’’ was one of the cardinal points also in the South West 
Africa Cases (Ethiopia v. South Africa; Liberia v. South Africa), Preliminary Ob- 
jections, Judgment of Des. 21, 1962, [1962] I.C.J. Rep. 319, at 328 and 342 (Third 
Preliminary Objection by Respondent). 

94 Mr. Ozgur (Cyprus), 1428th meeting, par. 28. It might be noted that under Art. 
41(1)(b) either state has the right to refer the matter to the Committee. The repre- 
sentatives of Madagascar (Mrs, Ramaholimihaso), tbid., par. 27, and of Iraq (Mrs. 
Afnan), ibid., par. 35, pointed out that the paragraph should provide for the informa- 
tion of the Human Rights Committee that the action prescribed in subparagraph (a) . 
had been taken. 

95 Ibid., par. 50; also A/6546, par. 422. 

96 For a recent essay on the domestic remedies rule, see Mummery in 58 A.J.1.L. 389 
(1964). See also 1964 Proceedings of the American Society of International Law, 
particularly Lillich, p. 101, Mummery, p. 107, and this writer’s comments on the 
domestic remedies rule under the European Convention, p. 117. The application of the 
rule by the European Commission on Human Rights is treated in detail by Vasak, La 
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The Covenant (Article 41(1)(c)), the Optional Protocol (Article 5(2) 
(b)) and the treaties in the human rights field which preceded them, the 
European Convention on Human Rights (Article 26), the UNESCO 
Protocol of 1962 (Article 14) and the Racial Discrimination Convention 
(Articles 11(3) and 14(7)(a)), have extended the rule to a different set 
of circumstances. The rule of customary law originated in cases where 
a state espouses the cause of its national on the international plane. The 
human rights instruments apply it in cases when a state seises an inter- 
national authority not of an allegation of the infringement of its own 
rights, but when it insists, in the general interest. that the international 
standards set in the instrument be maintained or when an individual 
alleges he is a victim of its violation. If the Covenant refers to the gen- 
erally recognized principles of international law, it makes these principles 
—the European Convention speaks of ‘‘the generally recognized rules’’— 
applicable to proceedings under the Covenant. All available domestic 
remedies must have been invoked and exhausted in the case. This shall 
not be the rule, however, where the application of the remedies is unreason- 
ably prolonged. This apparent or real exception applies also under the 
Racial Discrimination Convention,” while there is no counterpart to it in 
the European Convention and in the UNESCO Protocol. 

While a reference to the Committee can take place only if the matter 
is not adjusted within six months after the receipt by the receiving state 
of the initial communication, the Covenant does not provide for a time- 
limit within which the complaining state has to act. The Netherlands 
proposed an amendment ° which would have provided that the Committee 
shall deal with a matter referred to it if no more than six months have 
elapsed since the date of the final decision of the domestic authorities. 
The European Convention contains a similar provision (Article 26). The 
effect of the two provisions would, however, not have been the same. The 
Covenant provides for the ‘‘initial communication’’ and for the six-months’ 
period which begins to run upon receipt of that communication by the 
‘receiving state.” The European Convention does not, as already stated, 
contain an analogous provision. The Netherlands Delegation subsequently 
came to the conclusion that the setting of a time-limit might prevent the 
Human Rights Committee from examining bona fide communications, 
and withdrew that amendment.” 

The substantive problem which is referred to the Committee is the allega- 
tion that the receiving state ‘‘is not giving effect to the provisions of 
the .. . Covenant.” (Article 41(1)(a).) The phraseology used in the 
declaration by which a state recognizes the competence of the Committee 
is slightly different: ‘‘a State Party claims that another State Party is not 


Convention Européenne des Droits de Homme 113 et seg., and by Monconduit, La 
Commission Européenne des Droits da PHomme 303 et seq. 

870n the Racial Discrimination Convention and the domestic remedies rule, see 
Schwelb, loo. cit. note 23 above, at 1038. i 

s8 U.N. Doc. A/C.3/L.1355, par. 2, in A/6564, par. 440. 

s9 1428th meeting, par. 9. 
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fulfilling its obligations under the ... Covenant.’ The corresponding 
French clauses, also different, read as follows: ‘‘. . . un Etat partie 
prétend qu’un autre Etat partie ne s’acquitte pas de ses obligations au 
titre du présent Pacte,” and “. .. un Etat partie estime qu’un autre 
Etat également partie à ce pacte nmen applique pas les dispositions. .. .”’ 

No explanation for the difference in the wording can be found in the 
records. It must therefore be assumed that ‘‘fulfilling its obligations 
under the Covenant” and ‘‘giving effect to the provisions of the Covenant” 
mean the same thing. ‘‘Not fulfilling its obligations under the Covenant”’ 
or ‘‘not giving effect to the provisions of the Covenant’’ need not neces- 
sarily involve a violation of human rights and freedoms as set forth in the 
Covenant. The Covenant imposes obligations the non-performance of 
which has no direct bearing on concrete human rights situations and can 
nevertheless be brought before the Committee. Such obligations are the 
undertaking to submit reports (Article 40), the duty to supply informa- 
tion to the Human Rights Committee (Article 40(1)(£)) or to the ad hoc 
Conciliation Commission (Article 41(6)), and the liability to pay the ex- 
penses of the ad hoc Conciliation Commission (Article 41(9)).2° The Com- 
mittee’s main function is to ‘‘make available its good offices to the States 
Parties concerned with a view to a friendly solution of the matter on the 
basis of respect for human rights and fundamental freedoms as recognized 
in the... Covenant.’ The European Commission on Human Rights (Ar- 
ticle 28(c)) and the Conciliation and Good Offices Commission under the 
UNESCO Protceol have mutatis mutandis the same task. The Committee 
on the Elimination of Racial Discrimination, on the other hand, does not 
have a corresponding function. Its task is restricted to obtaining and 
“eollating’’ information and establishing the ad hoc Conciliation Commis- 
sion (Articles 11 and 12 of the Racial Discrimination Convention). As 
will be seen when the third stage of the proceedings under the Covenant 
is considered, the ad hoc Conciliation Commission (Article 42 (1) (a) and 
7(b)) has to continue the task of conciliation and has also the function 
of making available its good offices with a view to what is called there 
“an amicable [instead of ‘‘friendly’’] solution ... on the basis of re- 
spect for the . . . Covenant.’’ In the final French text the adjective used 
is in both cases ‘‘amiadle.’’ Earlier drafts of the French text had con- 
tained the French adjective amicale. ‘‘Solution’? in Article 41 is 
rendered in French by ‘‘solution,’’ in Article 42 by “règlement.” It is 
clear that ‘‘friendly solution,’’ ‘‘amicable solution,’’ “‘solution amiable” 
and ‘‘réglement amiable” have all the same meaning. 

The Human Rights Committee may call upon the parties concerned to 
supply any relevant information (Article 41(1}(f)). The states have the 


100 See Monconduit, op. cit. note 96 above, at 158-159. 

101 The rapporteur of the 1953 session of the Commission on Human Rights, Mr. 
Kaeckenbeeck (Belgium), suggested that the words ‘fune solution amicale’’ be re- 
placed by ‘‘une solution amiable.’’ Report of the 9th Session of the Commission on 
Human Rights (1953), Economie and Social Council, 16th Sess., Official Records, Supp. 
No. 8 (H/2447), Annex III, par. 148. 
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right to be represented when the matter is being considered and to make 
submissions, orally and/or in writing (ibid. (g)). 

The second stage of the proceedings ends with the submission by the 
Committee of a report which is communicated ‘‘to the States Parties con- 
cerned,’’ te., the parties to the proceedings. The report shall be sub- 
mitted within twelve months from the date of the referral of the matter 
to the Committee or some days over eighteen months after the ‘‘initial 
communication,’’ if the complaining state acted immediately upon expira- 
tion of the six-months period. 

If a friendly solution has been reached, the Committee shall confine 
its report to a brief statement cf the facts and of the solution reached 
(Clause (i) of Art. 41(1)(h)). This is, no doubt, appropriate. How- 
ever, if a solution is not reached, clause (ii) of the same subparagraph con- 
tinues, the Committee shall also confine its report to a brief statement 
of the facts. Apart from the whole procedure being optional, this is the 
most important reduction of the authority of the Human Rights Commit- 
tee which the Third Committee has brought about as compared to the 
draft presented by the Commission on Human Rights. 

At the corresponding stage of its work the European Commission on Hu- 
man Rights shall ‘‘draw up a report on the facts and state its opimon as 
to whether the facts found disclose a breach by the State concerned of its 
obligations under the Convention.” 1° In 1958 the Commission on Human 
Rights adopted a United Kingdom amendment introducing this European 
provision into the draft Covenant.: In the general debate on the prob- 
lem of implementation which took place in the Third Committee at the 
18th Session of the General Assembly in 1963, the representative of the 
United States +°* said that a very clear distinction should be maintained 
between the good offices to be provided by the Committee and the judicial 
functions to be exercised by the International Couri of Justice. She there- 
fore doubted the wisdom of requiring the Committee to present opinions 
in cases where no amicable settlement has been achieved. That was a 
quasi-judicial function for which, in the United States view, the Commit- 
tee was not equipped, and it might interfere with the informal negotiations 
by which the Committee was to promote agreement between the parties. 
The experience gained in the operation of the corresponding provision of 
the European Convention has proved, however, that the European Com- 
mission’s authority to state whether the facts found disclose a breach by 
the respondent state of its obligations constitutes its most potent weapon 
in fulfilling that Commission’s task of bringing about a friendly settle- 
ment on the basis of respect for human rights. At the 1966 session 


102 Art. 31 of the European Convention. Italies added. 

103 The British amendment was adopted by 13 votes to none, with 3 abstentions. 
Report of the 9th (1953) Session of the Commission on- Human Rights (note 46 above) 
(H/2447), Annex TII, par. 147. 

104 Mrs. Dick, 1273rd meeting of the Third Committee, Nov. 27, 1963, par. 20. 

105 See, e.g., the well-known cases of Pataki v. Austria and Dunshirn v. Austria.” In 
order to avoid an adverse finding of the Commission, Austria amended its Code of 
Criminal Procedure. 6 Yearbook of the European Convention on Human Rights 714 
et seq. (1968). 
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of the General Assembly the provision disappeared from the draft as re- 
vised by the Afro-Asian sponsors and the clause restricting the report of 
the Committee to ‘‘a brief statement of the facts’? was adopted in a sepa- 
rate vote with a substantial number cf abstentions.°* The debilitating 
clause was strongly criticized as ‘‘not in the interest of meaningful ar- 
ticles of implementation.” 1°" There was, it was said, no reason to limit 
the Human Rights Committee’s report to a brief statement of facts, seeing _ 
that the whole procedure had been made optional. This limitation of 
the authority of the Human Rights Committee does not apply when it 
considers communications from individuals under the Optional Protocol. 

As to the meaning of ‘‘a brief statement of the facts” in Article 41(1) 
(h) (ii), the spokesman for the sponsors said it covered ‘‘facts as ascer- 
tained by the Committee, facts as presented by one party, and facts as 
presented by the other party.’’2°° One representative suggested that the 
meaning should be clarified by insertior: of the words ‘‘ascertained by the 
Committee’’ after the words ‘‘brief statement of the facts,’’ but later said 
that, in view of the history of the words ‘‘brief statement of the facts,’’ 
his delegation would not press for the inclusion of the proposed phrase, but 
would interpret those words in that sense.4° This interpretation is sup- 
ported by the provision that the written submissions and a record of the 
oral submissions made by the States Parties concerned shall be attached to 
the Committee’s report which indicates that the ‘‘brief statement of the 
facts’’ will be the Committee’s and not the Parties’, The submissicn of 
the report containing the brief statement of the facts is not necessarily 
the end of the matter. With the consent of the States Parties concerned, 
but not otherwise, the proceedings can be carried one stage further for 
action by and before an ad hoc Conciliation Commission (‘‘the Commis- 
sion’’), 


Third Stage: Establishment of an ad hoe Conciliation Commission and 
Proceedings before It (Art. 42) 


Early in the drafting history of the Covenant, in 1950, the Commission 
on Human Rights approved by a narrow majority (by 7 votes to 6, with 
one abstention) the principle of the establishment of a permanent body 
as the organ of implementation. It rejected by 7 votes to 5, with one 
abstention, a proposal (by the United Kingdom and the United States) 
for the establishment of ad hoc bodies. Sixteen years later, in 1966, 
the General Assembly reversed this decision in part and entrusted the 


106 The present clause (ii) of Art. 41(1)(h) was adopted by 58 votes to none, with 
24 abstentions. 1428th meeting, par. 54; also A/6546, par. 429. 

107 Miss O’Leary (Ireland), 1429th meeting. par. 8. 

108 Mr. Gestrin (Finland), speaking also on behalf of Denmark, Norway and Sweden, 
1429th meeting, par. 14; Mr. Gros Espiell (Uruguay), ibid., par. 3; Miss Meneses 
(Venezuela), ibid., par. 6. 

109 Mr, Saksena (India), 1428th meeting, par. 11. 

110 Mr. Gooneratne (Ceylon), tbid., pars. 19 and 37. 

111 Report of the 6th Session (1950) of the Commission on Human Rights, Economie 
and Social Council, 11th Sess., Official Records, Supp. No. 5 (E/1681), par. 36. 
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responsibility for the later stages of the implementation process to ad hoc 
bodies, the ad hoc Conciliation Commissions provided for in Article 42. 
In doing so the General Assembly followed, with important modifications, 
the method which, a year earlier, it had introduced into the Racial Dis- 
crimination Convention (Articles 12 and 13). In Western Europe the 
development has been in the opposite direction: Under the Huropean Con- 
vention on Human Rights, a part of the functions of the Commission on 
Human Rights is performed by a Sub-Commission, which has a certain 
ad hoc quality, as each of the parties concerned may appoint as members 
of the Sub-Commission a person of its choice (Article 23). In 1968, 
Protocol No. 3 to the European Convention (not yet in force) Y? was 
signed which abolishes the Sub-Commission and repeals the provisions 
relating to it. The European experience had shown that the necessity of 
referring a case to a Sub-Commission made the over-all procedure cumber- 
some. While the processes of ratification concerning that Protocol were in 
progress, the Members of the United Nations, including those which are 
also Members of the Council of Europe, voted in 1965 and 1966 for the 
provisions introducing ad hoe Conciliation Commissions into the pro- 
cedures under the Racial Discrimination Convention and under the Cove- 
nant on Civil and Political Rights. 

Under the Racial Discrimination Convention, the Chairman of the 
Committee against Racial Discrimination appoints the ad hoc Conciliation 
Commission, if the matter has not been adjusted to the satisfaction of 
the parties and after the Committee has obtained and collated all the 
information it thinks necessary. Under the Covenant, the Human Rights 
Committee may appoint an ad hoc Conciliation Commission only ‘‘with 
the prior consent of the States Parties concerned.’’ The declaration 
which a state has made under Article 41(1) by which it recognizes the 
competence of the Human Rights Committee to consider ‘‘state-to-state 
communications’ does not commit it to agree to proceedings before an 
ad hoc Conciliation Commission in cases where the efforts of the Com- 
mittee to reach a settlement have not been successful. The Committee has, 
however, the authority to take the initiative in soliciting the ‘‘prior con- 
sent’’ of the parties. This is due to a United States amendment, approved 
by a narrow majority of the Third Committee, replacing a provision of 
the Afro-Asian draft, under which the appointment would have been 
possible only ‘‘at the request” of both parties.178 

The Commission shall consist of five persons ‘‘acceptable to the States 
Parties concerned.’’ The original Afro-Asian draft had provided that, 
if the parties failed to reacn agreement on the composition of the Com- 
mission, the Committee would elect members to fill the vacancies on the 
Commission which were due to lack of agreement between the parties, 


112 European Treaty Series, No. 45; 58 A.J.I.L. 333 (1964). 

18 U.N. Does. A/C.3/L. 1379/Rev. 1, par. 3, and A/C.3/L. 1391, par. 38, in 
A/6546, pars. 441, 443 and 460; 1431st meeting of the Third Committee. The U. S. 
amendment (the present subparagraph (a) of Art. 42(1)) was adopted on a roll-call 
vote by 42 votes to 32, with 19 abstentions. 
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provided the parties agreed to this. A United States amendment, also 
approved by a narrow majority, produced the present subparagraph (b), 
which does not retain the requirement of the consent ad hoc of the parties 
to the election of the members of the Commission. ™!* If the parties con- 
cerned fail to reach agreement within three months on all or part of the 
composition of the Commission, the members concerning whom no agree- 
ment has been reached shall be elected by secret ballot by a two-thirds 
majority vote of the Committee from among its members. Those members 
of the Commission who are agreed upon by the parties need not be mem- 
bers of the Committee. 

The members of the Commission, like the members of the Committee 
(Article 28(3)}, serve in their ‘‘personal capacity’’ (Article 42(2)). 
“They shall not be nationals of the States Parties concerned, or of a State 
not party to the present Covenant, or of a State Party which has not 
made a declaration under Article 41.” In simpler language, this means 
that the members must be nationals of States Parties to the Covenant 
which have made declarations under Article 41, but must not be nationals 
of the parties to the dispute. As already indicated, it is the task of the 
Conciliation Commission to make available its good offices with a view to an 
amicable solution (Article 42(1)(a)), and if it sueceeds in this task 
the Commission’s report will contain a brief statement of the facts and of 
the solution reached (Article 42(7)(b)). If, however, a solution based on 
respect for the Covenant is not reached, then 


the Commission’s report shall embody its findings on all questions of 
fact relevant to the issues between the States Parties concerned, and 
its views on the possibilities of an amicable solution of the matter. 


The corresponding provision of the Racial Discrimination Convention 
(Article 13(1)) provides that the report of the ad hoc Conciliation 
Commission under that Convention shall, apart from the findings on the 
facts, contain ‘‘such recommendations as [the Commission] may think 
proper for the amicable solution of the dispute.’’ This wording of the 
Racial Discrimination Convention became the model for the relevant para- 
graph of the Afro-Asian draft of what is now Article 42. It read: 
**. .. and containing such recommendations as [the Commission] may 
consider proper for the amicable solution of the matter.” Y5 The repre- 
sentative of France ™* proposed to replace this text by: ‘‘.. . ainsi que 
ses constatations sur les possibilités de règlement aimable de l’affaire.’’ 
The French representative himself stated that the English translation 
of this formula would be: ‘‘and containing its views on the possibilities 
of an amicable solution of the matter.’ The Secretary of the Third 
Committee intervened to say that the English translation would be sub- 
ject to review by the competent United Nations services," d.e., the 


114 Documents listed in the preceding footnote. The present subparagraph (b) was 
adopted on a roll-call vote by 41 votes to 36, with 16 abstentions. f 

118 Note 113 above. : 

116 Mr. Paolini, 1430th meeting, par. 51, and 1431st meeting, par. 33. 

117 Ibid., par. 34. 
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language services. The Official Records do not contain an express state- 
ment of what the result of that review by the language services has been.14® 
-The French sub-amendment was adopted by majority vote.™!? 

In all subsequent documents, including the report of the Third Com- 
mittee and the Covenant as annexed to the General Assembly resolution, 
the English version of the phrase is identical with the English text sug- 
gested by the representative of France, t.e., it renders the French words 
“ses constatations? by ‘‘its views.” Moreover, in regard to Article 
5(4) of the Optional Protocol, of which English was the original 
language and which contains a similar phrase, the Third Committee 
agreed ‘‘after a discussion on the coordination of the terminology used 
in the various languages and the authenticity of the different versions’’ 
in which no fewer than sixteen delegations took part, that the word 
‘views’? should be rendered in the French and Spanish texts by ‘‘constata- 
tions” and ‘‘observaciones,’’ respectively.**° 

The French word constater means ‘‘to establish, verify, ascertain, 
note”; 1! ‘‘Constater, c'est vérifier ou avérer d’une manière authentique 
et solide.””!?? It appears therefore that ‘‘views’’ is, to say the least, not a 
literal translation of “‘constatations’’ and that prima facie the powers of 
an international organ which is authorized to make ‘‘constatations’’ are 
stronger than those of an organ which is called upon to express ‘‘views.”’ 
The recorded proceedings do not throw much light on the problem. In 
introducing his suggestion, which he eventually moved as a formal sub- 
amendment, the representative of France said, according to the summary 
record, that the sentence to which his sub-amendment related 


was based on the provisions of the International Convention on the 
Elimination of All Forms of Racial Discrimination, but, since a con- 
ciliation procedure was involved, the States Parties could hardly ob- 
ject to the Commission’s making recommendations. His delegation 
therefore thought that it might be better to say [in what is now 
Article 42(7)(e)] ... ‘‘and containing its views on the possibilities 
of an amicable solution of the matter’’... 123 


He did not explain why, if States Parties could not object to the Com- 
mission’s making recommendations, the term ‘‘recommendations’’ should 
be replaced by ‘‘views.’’ The official record of the French representative’s 
statement in both its English and French versions does not show that he 


118 The records show, however, that the Committee had the co-operation of the Office 
of Conference Services to ensura that the different language versions agreed. The 
officers of the Third Committee submitted to it a list of 98 drafting suggestions, in- 
cluding suggestions relating to Art. 42, which did not propose a change in the render- 
ing of ‘‘constatations’’ by ‘‘views.’’? 1446th meeting, par. 51; 1451st meeting, par. 
1; U.N. Doe, A/C.3/L.1417. 

119 Itid., par. 36. The vote was 50 for, 22 against, with 18 abstentions, 

120 1446th meeting, par. 36. 

121 Harrap’s Standard French and English Dictionary, J. E. Mansion, editor, Part 
One. 

122 Bailly-De Toro, Dictionnaire des Synonymes de la Langue Française, under veri- 
fier. 128 1430th mesting, par. 51. 
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gave any reason why, as under both the Racial Discrimination Convention 
and the Covenant a conciliation procedure before an ad hoc Con- 
eiliation Commission was involved, in the one case the making of ‘‘recom- 
mendations’’ and in the other the expression of ‘‘views’’ was appropriate. - 

The representative of Iraq ?** supported the French sub-amendment 
because the views of the Conciliation Commission would be much better 
received by the States Parties than its recommendations, which might 
only lead to a deterioration of the dispute. It should be added that the 
representative of France moved a sub-amendment also to whet is 
now Article 42(7)(d). The original draft had provided that the states 
concerned shall, within three months, inform the Chairman of the Human 
Rights Committee whether or not they accept the recommendations eon- 
tained in the report of the Commission. The second French sub-amend- 
ment," which was adopted together with the first one, was to ‘replace the 
words ‘‘the recommendations contained in the report of the Commission’’ 
by ‘‘the contents of the report of the Commission.’’ 

The representative of the United Kingdom 1** explained that her delega- 
tion had voted against the French sub-amendments. While it had origi- 
nally thought that those sub-amendments diluted the text of the article, 
on reflection it had come to the conclusion that the phrase ‘‘the contents 
of the report’’ must include recommendations if conciliation was to be 
achieved. The representative of the Ukraine replied that the interpreta- 
tion given by the sponsors in accepting the French sub-amendments to 
their text had been that the contents of the Corciliation Commission’s re- 
port would specifically exclude recommendations. There was nothing 
in the adopted text of Article 41, he said, to indicate that the Conciliation 
Commission had the power to make recommendations.?*" 

The versions in the various languages differ and the record shows that 
there was no consensus among delegations as to what they meant. The 
ad hoe Conciliation Commissions will therefore face a difficult task of 
interpretation. French having been the language in which the phrase was 
proposed, they may proceed on the basis of the ‘‘ordinary meaning’’ of 
“constatations” and interpret the English werd ‘‘views’’ accordingly. 
They may, on the other hand, come to the conclusion that a ‘‘special 
meaning’’ shall be given to ‘‘constatations,’’ namely, that of ‘‘views.’’ 


124 Mrs, Afnan, 1431st meeting, par. 3. 125 1430th meeting, par. 51. 

126 Lady Gaitskell, 1432nd meeting, par. 2. 

127 Mr, Kornyenko, ibid., par. 5. The representative’s statement that the sponsors 
had accepted the French sub-amendments is not borne out by the record. If they 
had been accepted, they would have become part of the sponsors’ text and would not 
have been put to the vote as French sub-amendments. The representative of the 
United Arab Republic, Mr. Aboul Nasr had said in the 1431st meeting (par. 35) that 
his delegation, and he believed also cther sponsors of Doc. A/C.38/L. 1379/Rev. 1/ 
Corr. 2, could aceept the French sub-amendments. Moreover, the French sub-amend- 
ments had been moved not only to the Afro-Asian text, but also to the United States 
sub-amendment to it (see notes 118 and 114 above) and it was the U. S. amendment, 
not the text of the Afro-Asian sponsors, that was adopted (1431st meeting, par. 36). 
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“A special meaning shall be given to a term if it is established that the 
parties so intended.’’ 28 

The activities of the Human Rights Committee and of the ad hoc 
Conciliation Commission aim at 2 friendly or amicable settlement of the 
matter which is referred to them. The idea that a difference concerning 
the application of a human rights convention should be solved by compro- 
mise, albeit by a compromise which is based on respect for human rights, 
is not peculiar to the Covenant. The concept also appears in the European 
Convention (Article 28(¢)), in the UNESCO Protocol (Article 17) and 
in the Racial Discrimination Convention (Articles 12(1) (a) and 13(1)). 
Arrangements on these lines are, no doubt, necessary or desirable in the 

present state of international relations. While this necessity or desira- 
bility is admitted, it is perhaps in order to point out that this approach 
is marred by inherent contradictions. 

With the exception of the case of proceedings under Article 25 of the 
European Convention, the ‘‘friendly settlement’’ is, as far as the alleged 
victim of the violation is concerned, res inter alios acta. The compromise, 
if reached, is agreed upon between the state which has raised the matter 
in the public interest, or conceivably for political reasons of its own, and 
the state which is alleged not to have given effect to the instrument con- 
cerned. In the case of the Covenant, the unsatisfactory character of this 
arrangement is compounded by the fact that even when the respondent 
state has accepted the state-to-state communications procedure, when it 
has further consented to the appointment of the ad hee Conciliation Com- 
mission, and when that Commission has stated its views on the possibilities 
of an emicable solution, the respondent state is still free to accept or not 
to accept the contents of the report of the Commission. 


Vv 
Tue OPTIONAL PROTOCOL ON THE RIGHT or PETITION (COMMUNICATION) 


Space does not permit a detailed treatment in this article of the right 
to petition an international authority, of its history and of its availability 
in present-day international law. The paragraphs that follow are there- 
fore limited to a description of the right of petition (communication) as it 
is regulated in the Optional Protocol to the International Covenant on 
Civil and Political Rights. Only its most important aspects can be dealt 
with here. The draft Covenant as submitted by the Commission on Hu- 
man Rights in 1954 did not provide for the right of individuals to 
petition the Human Rights Committee.* At the 21st Session of the 


128 Draft Art. 27(4) of the Draft Articles on the Law of Treaties, in 1.L.C. Reports 
on its 1966 sessions, General Assembly, 21st Sess., Official Records, Supp. No. 9(A/ 
6309/Rev. 1). Emphasis added. The first session of the U. N. Conference on the 
Law of Treaties, Vienna, 1968, did not introduce eny change in the text of draft 
Art. 27 (4) proposed by the IL.C. U.N. Doc. A/CONF.39/C.1/L.370 (Draft Report 
of the Committee of the Whole on its work at the first session of the Conference); 
7 Int. Legal Materials 784-785 (1968). 

129 For a report on the attempts to include provisions on the right of petition im the 
Covenant, see Schwelb, in Mélanges Modinos, op. cit. note 4 above. 
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General Assembly in 1966, the Netherlands Delegation took the initiative 
in proposing the insertion of an article on the authority of the Human 
Rights Committee to receive petitions from individuals or groups of imdi- 
viduals claiming to be the victims of a violation of the rights set forth in 
the Covenant by any State Party, provided that the State Party com- 
plained of had declared that it recognizes the competence of the Com- 
mittee to receive such petitions.4*° Subsequently, a group of Afro-Asian 
states proposed a similar draft for an optional right of petition. These 
proposals were eventually merged into a joint draft of a petitions article 
proposed by Canada, Colombia, Costa Rica, Ghana, Jamaica, The Nether- 
lands, Nigeria, Pakistan, the Philippines and Uruguay.*** The Third 
Committee decided, however, in a roll-call vote by 41 votes to 39, with 16 
abstentions, on a motion by Lebanon, to include the substance of the draft 
article sponsored by the ten delegations in a separate Protocol to be an- 
nexed to the draft Covenant.: As a consequence, the representative of 
Nigeria submitted a proposal for a ‘‘draft Protocol *** to be annexed to the 
draft Covenant on Civil and Political Rights,’’ a revised version of which 
was subsequently co-sponsored by Canada, Chile, Costa Rica, Ghana, 
Jamaica, Lebanon, The Netherlands and the Philippines." After further 
revisions which included, inter alia, a change in the title of the instrument 
to ‘‘Draft Optional Protocol to the draft Covenant on Civil and Political 
Rights,” the Third Committee approved it by 59 votes to 2, with 32 
abstentions," and the General Assembly in plenary by 66 votes to 2, 
with 38 abstentions. 

The Third Committee had originally decided that the substance of the 
provisions of the draft article on the right of petition be included in a 
‘separate’ Protocol ‘‘annexed’’ to the Covenant. Eventually the view 
prevailed ‘‘that it was impossible to have a Protocol that was both sepa- 
rate and annexed.’ 138. The Director of the Division of Human Rights 18° 
made it clear that the Covenant and the Protocol were separate instru- 
ments, although they were substantially related, since only parties to the 
Covenant could become parties to the Protocol. 

The inclusion of the provisions on the right of petition (communication) 
in a separate Protocol and not in the body of the Covenant, was due to 
the fact that some states, particularly the U.S.S.R. and its allies, are 
strongly opposed to the very idea of an individual’s locus standi in inier- 


130 U.N. Doc. A/C.3/L.1355, Oct. 17, 1966; Report of the Third Committee (A/6546), 
par. 474. For the introductory statement by the representative of The Netherlands 
(Mr. Mommersteeg), see 1414th meeting, pars. 24-25. 

181 U.N. Doe. A/C.3/L.1402 (Iran, Lebanon, Nigeria and Pakistan). 

182 U.N. Doe, A./C.3/L.1402/Rev. 2 (Draft Art. 41 bis). This text was considered 
at the 1438th to 1441st meetings of the Third Committee. 

183 1440th meeting, pars. 32, 42 and 52; A/6546, par. 435. 

184 U.N. Doe. A/0.3/L.1411, Nov. 30, 1966. 

185 U.N. Docs. A/C,3/L.1411/Rev. 1 and Rev. 2, Dee. 1, 1966. 

136 1451st meeting, par. 597. 137 U.N. Doe. A/P.V. 1496. 

188 Mr. Saksena (India), 1451st meeting, par. 62. ; 

189 1446th meeting, par. 28, and 1451st meeting, par. 54. 
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national proceedings. The insertion in the Covenant of the provision, 
even though it would have keen of an optional character, would have 
implied the recognition of the principle of the permissibility of the right 
of petition by all states which would be voting for, signing, ratifying or 
acceding to, the Covenant, inc uding states which would have decided not 
to accept the right of petition as far as they themselves are concerned. 
The drafting of a separate Protocol made it possible to achieve the unani- 
mous adoption of the Covenant and the adoption of the Protocol by a very 
great majority, against only two votes,?#* albeit with a large number of 
abstentions. It should be added, however, that the Racial Discrimination 
Convention had been unanimously adopted the year before (in 1965) in 
spite of the fact that it provides for the (optional) right of petition. 
Apart from the implied theoretical recognition of the principle of the 
right of petition by states supporting a treaty providing for such a right 
on an optional basis, there is no difference in law between the insertion 
of an optional clause in the kody of a treaty and the establishment of a 
separate protocol. In either-ease, an act additional to the ratification of 
the main instrument is required for the right of petition to become 
operative: either a declaration recognizing the right of the international 
organ to receive petitions, as is the case under Article 25 of the European 
Convention and under Articl2 14 of the Racial Discrimination Conven- 
tion; or the ratification of the Optional Protocol, as will be the case in 
regard to the Covenant and the Protocol. As far as the mechanics of the 
matter are concerned, the existance of a separate protocol may even be more 
conducive to making the new institution operative than an optional clause 
in a treaty. When this article went to press, 14 states out of the total of 
80 states which have signed the Covenant had also signed the Optional 
Protocol and thereby indicated their intention eventually to become 
parties to it.™*! The optional clause of the Racial Discrimination Conven- 
tion, on the other hand, can be accepted only by a State Party and no 
official act comparable to signature of the optional clause could therefore 
be performed in regard to that clause before the Convention enters into 
force. While states have already had, and made use of, the opportunity 
to record their intention to become parties to the Optional Protocol, no 
corresponding action has so tar been possible in regard to the optional 
clause of the Convention, although it was approved by the General As- 
sembly one year before the adoption of the Covenants and had at the 
time of writing been signed by 67 states and ratified or acceded to by 20.1” 
In becoming a party to tke Protocol, a State Party to the Covenant 
recognizes the competence of zhe Human Rights Committee to receive and 
consider communications from individuals. These individuals must be 
“subject to the State’s jurisdiction.” These words, as the representative 
of Sweden 143 observed without being contradicted by any other member 


140 Niger and Togo, 1451st meeting, par. 16; A/P.V.1496. 

141 Status as of August 27, 1968. 142 Status as of August 27, 1968. 

143 Speaking also on behalf of the delegations of Denmark, Finland, Ieeland and 
Norwsy, 1489th meeting, par. 2. 
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of the Committee, refer only to physical control and nationality. In his 
view, complaints could be lodged only by persons under the physical con- 
trol of the State Party. to the Protocol or by nationals, whether or not 
they were within the state’s physical control. Sweden would have pre- 
ferred a somewhat broader expression that would have included, for ex- 
ample, a person whose human rights had been violated in a country from 
which he had been forced to flee. Such a person should, in the Swedish 
view, be able to submit a complaint, even though he was not a national 
of the country where the violation had taken place. The question arises, 
however, whether even nationals of the state concerned can submit a 
communication, if at the relevant time they are or were not within its 
territory, because a State Party undertakes, under Article 2(1) of the 
Covenant, to respect and to ensure the rights recognized in the Covenant 
to all individuals within its territory and subject to its jurisdiction. The 
words ‘‘within its territory,’’ which do not appear in either the European 
Convention or the Racial Discrimination Convention, amount to a limita- 
tion of the substantive scope of the Covenant. Misgivings about this 
limitation were felt both in the Commission on Human Rights and in the 
Third Committee of the General Assembly. The words ‘‘within its terri- 
tory’’ were, however, retained in a separate vote. The conclusion seems 
inescapable that the scope of the procedural protection afforded by the 
Protocol cannot be wider than that of the substantive protection provided 
by the Covenant. 

The communication addressed to the Human Rights Committee is not 
an actio popularis. Only an individual claiming to be a victim of a 
violation can validly submit it. In this regard, the right of individual 
communication under the Protocol, as well as under the European Con- 
vention 1# and the Racial Discrimination Convention, differs funda- 
mentally from the procedure initiated by ‘‘inter-state applications’’ or 
**state-to-state’’ complaints or communications under all three instruments, 
which can be set in motion by a state not only when it asserts the violation 
of its own righis, 4e., the rights of its own nationals, but in the general 
interest of maintaining the international standard set by the instrument 
involved, e.g., in the case of the European Convention, the ordre public 
of Europe. 

In the Netheriandés proposal 44° and in the first version of the proposal 
by Nigeria and others," the term used was ‘‘petition.’’ In the revised 
version of the draft of an optional clause% and in the draft of the 


1441259th meeting; General Assembly, 18th Sess. (1963), Official Records, Agenda 
item 48, Annexes, Report of the Third Committee (A/5655), pars. 18 and 29. The 
words «t within its territory’? were retained in Art. 2(1) by 55 votes to 10, with 18 
abstentions. i’ At] 

145 Golsong, Das Rechtsschutzsystem der europäischen Menschenrechtskonvention 54- 
56, proves conclusively, against some publicists (Rolin, Dupuy) and in view of an am- 
biguous decision of the European Commission, that the European Convention does 
not permit an actio popularis by individuals, 

148 Note 130 above. 147 Note 131 above. 

148 Note 132 above. 
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Protocol the term ‘‘petition’’ was replaced by the term ‘‘communication.”’ 
The change was suggested by France,'** ‘‘since the right of petition, as 
defined in the Charter, was granted only to peoples placed under the 
Trusteeship System.’ In the view of the representative of Uruguay the 
replacement of the word ‘‘petitions’’ by the word ‘‘communications’’ did 
not imply any substantive change.°° The change of the term may never- 
theless be taken as indicative of the intention to make the institution and 
procedure less formal. There are in general variations and changes in 
the terminology used in the different international instruments in this 
regard: The Racial Discrimination Convention (Article 14) uses the term 
“communications” ; however, it refers to the author of the communication 
as the ‘petitioner’? (“‘pétitionnaire’’) (Article 14(7)(a) and (b)). The 
European Convention calls complaints by individuals and non-govern- 
mental organizations ‘‘petitions.’’ In the Rules of Procedure and the 
practice of the European Commission, the use of the words ‘‘petition’’ 
and ‘‘petitioner’’ has been abandoned and the terms ‘‘application’’ and 
“applicant” have been substituted. Protocol No. 4 to the European 
` Convention (Article 6) 15t introduces a different terminology: ‘‘the right 
to individual recourse’’ (‘‘le droit de recours individuel’’), In the French 
text of Article 87 of the U.N. Charter, ‘‘petitions’’ is rendered by ‘‘péti- 
tions.” In the European Convention the French word for ‘‘petitions’’ is 
“requétes.’? 

While the European Convention speaks of petitions ‘‘from any person, 
non-governmental organization or group of individuals’’ (Article 25), and 
the Racial Discrimination Convention of ‘‘communications from indivi- 
duals or groups of individuals” (Article 14), the Optional Protocol men- 
tions cnly ‘‘individuals.’’ It appears that if an individual can submit a 
communication, a group of individuals can do so, too. As regards non- 
governmental organizations, however, which are legal persons different 
from the individuals who form them, their right to submit a petition qua 
organization seems to be excluded. 

The addressee of the communications is the Human Rights Committee 
as elected by the States Parties to the Covenant. The suggestion that the 
States Parties to the Protocol should establish a separate committee for 
the purpose of examining communications was not pursued.*? As a 
consequence, nationals of states which are not parties to the Protocol will 
participate in the consideration of the communications. 

This arrangement is not uncommon. It applies in regard to the ex- 
amination of petitions by the European Commission on Human Rights 
and will also apply in regard to the Committee on the Elimination of 
Racial Discrimination. Nationals of states which have not accepted the 


149 U.N. Doe. A/C.3/L.1394, later withdrawn; statement by Mr. Paolini (France), 
1418th meeting, par. 8. 

150 Mr, Gros Espiell (Uruguay), 1438th meeting, par. 44. 

151 European Treaty Series, No. 46; 58 A.J.LL. 334 (1964). 

182 Made by Mr. Kornyenko (Ukrainian 8.8.B.), 1441st meeting, par. 51. A similar 
suggestion had apparently also been made in negotiations outside the Committee meet- 
ings: see 1438th meeting, par. 3. 
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jurisdiction of the Court sit as judges.on the International Court of 
Justice, The first President of the. European Court of Human Rights, 
Lord MeNair, held this function at a time when the United Kingdom had 
not yet accepted the jurisdiction of that Court, and its present President, 
M. Cassin, is a national of France, which is not even a party to the 
European Convention. 

The Optional Protocol distinguishes between grounds which make a 
communication ‘‘inadmissible’’ {Article 3) and grounds for whick the 
Committee ‘‘shall not consider” a communication (Article 5(22)). There 
are three grounds of inadmissibility in the technical sense of Article 3: 
one, the communication is anonymous; two, the Committee considers it to 
be an abuse of the right of submission of such communications; three the 
Committee considers the communication to be incompatible with the pro- 
visions of the Covenant. 

If the Committee finds that any of these three grounds exists, it takes 
no action, apart possibly from informing the author of the communication 
of its decision to this effect. In particular, the Committee does not bring 
a communication to which any of these grounds applies to the attention 
of the state against which the communication is directed. The grounds 
listed in Article 8 are modeled on some of the grounds set forth in Article 
27 of the European Convention. There exists a considerable body of 
jurisprudence of the European Commission on these concepts, particu- 
larly on that of the incompatibility of a petition with the provisions 
of the European Convention. For reasons of space, the relevant Euro- 
pean case law cannot be analyzed here.**5 

If none of the obstacles defined in Article 3 are found to exist, the 
Committee brings the communication to the attention of the state alleged 
to be violating a provision of the Covenant. That state has the obliga- 
tion to submit to the Committee, within six months, written explanations 
or statements clarifying the matter and the remedy, if any, that it may 
have taken (Article 4). This does not mean, however, that the Com- 
mittee will necessarily deal with the merits of the communication. Be- 
fore it does so, i.e., before it ‘‘considers’’ the communication, it must 
ascertain that neither of the two obstacles to such consideration exists which 
are listed in Article 5(2). The Committee must ascertain: (a) that the 
same matter is not being examined under another procedure of interna- 
tional investigation or settlement; and that (b) the individual has ex- 
hausted all available domestic remedies. Item (a), which is influenced 
by, but not identical with, Article 27(1)(b) of the European Convention, 
purports to deal with an aspect of the formidable problem of competing 
international procedures which is also dealt with in Article 44 of the 
Covenant and Article 16 of the Racial Discrimination Convention.*+ 


153 See Golsong, op. cit. note 145 above, at 49 et seq, and idem, ‘Implementation 
of International Protection of Human Rights,?? 110 Hague Academy, Recueil des 
Cours 116 (ITI, 1963); Vasak, La Convention Européenne des Droits de Homme 132- 
185; Ganshof van der Mesrsch, I Organisations Européennes 306-307, 

154 On ‘‘ priorities among implementation procedures,’’ see Sohn, Supplementary Paper 
in ‘*The United Nations and Human Rights,’’ 18th Report of the Commission to 
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Under' Article 44 the provisions for the implementation of the Covenant 
apply ‘without prejudice to the procedures prescribed by or under the 
constituent instruments and the conventions of the United Nations and of 
the specialized agencies, and shall not prevent States Parties to the Cove- 
nant from having recourse to other procedures for settling a dispute in 
accordance with general or special international agreements in force be- 
tween them. 

The legislative history of Article 44 indicates that the jurisdiction of 
the Human Rights Committee in inter-state proceedings is not ousted by 
the existence, availability or invocation of procedures under other instru- 
ments. The sponsors of what became the present Article 44 of the Cove- 
nant, in order to make their draft acceptable to a majority of the Third 
Committee, had to delete from their draft a provision which would have 
so provided.255 

In the case of communications from individuals under the Optional 
Protocol—the situation under the European Convention is similar (Article 
27(1)(¢e))—the fact that the same matter is examined under another 
procedure of international investigation or settlement precludes action by 
the Human Rights Committee. From Article 5(2)(a) of the Optional 
Protocol, read together with Article 27(1)(c) of the European Convention, 
it appears that the consideration by the European Commission of an 
individual petition excludes the jurisdiction of the Human Rights Com- 
mittee in the same matter, and vice versa. It is open to doubt whether 
the examination of the same matter under another procedure constitutes 
a permanent or only a temporary bar to the Committee’s proceedings. 
Since 'the Protocol, as distinct from the European Convention and the 
Racial Discrimination Convention, does not provide for a time-limit for 
the submission of a communication, the question may very well become 
topical when the ‘‘other procedure’’ has been completed. Opinions may 
also differ on the question as to what the expression ‘‘the same matter” 
means. $ 

In its reply to the communication, the respondent state will bring to the 
attention of the Committee the fact that another international procedure is 
pending or that the domestic remedies have not been exhausted. In most 
cases the Committee will become aware of these circumstances only if the 
state brings them to its notice. 


Study the Organization of Peace, 1968, at 176 et seg.; see also Sehwelb in 15 Int. and 
Comp. 'Law Q. 1046 (1966). 

185 The draft of the present Art. 44 as proposed by Canada, Ceylon, Chile, Denmark, 
Ghana'and New Zealand in U.N, Does. A/C.3/L. 1396 and A/C.3/L.1399 (the latter co- 
sponsored also by France) contained, in addition to one paragraph which corresponds to 
Art. 44, a second paragraph which would have provided that the Human Rights Com- 
mittee, shall take no action under the relevant articles of the Covenant in respect of 
which any of the procedures referred to in par. 1 (ie. in the present Art. 44) have been 
invoked. The second paragraph was omitted in £ revised version of the proposal (U.N. 
Doe. A/C.3/L.1399/Rev. 1). The revised draft was adopted by 49 votes to 20, with 
16 abstentions (1482nd to 1484th meetings; Report of the Third Committee (A/6546), 
pars. 504-515). 
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If and when the preliminary obstacles are disposed of, the Committee 
shall consider the communication ‘‘in the light of all written information 
made available to it by the individual and by the State Party concerned.” 
(Article 5(1).) 

From this provision it seems to follow thet the proceedings of the 
Committee concerning communications from individuals are in writing. 
Whether the Committee, which is' authorized to establish its own rules of 
procedure (Article 39 of the Covenant), cou'd provide in these rules 
for hearings is open to doubt. There is in the Optional Protocol cer- 
tainly nothing comparable to the action by the European Commission 
which, with a view to ascertaining the facts, undertakes an examination 
of the petition together with the representatives of the parties (Article 
28(a) of the European Convention). The silence of the Protocol on oral 
proceedings is indicative of an importart difference between the procedure 
of the Human Rights Committee initiated by mdividual communications 
and the procedure in inter-state matters, where the right of the states to 
make oral and/or written submissions is expressly provided for (Article 
41(1)(g) of the Covenant). , 

The proceedings of the Committee are not limited to receiving the indi- 
vidual’s communication and the government’s reply. Under Article 5(2) 
additional exchanges of written statements by the individual and by the 
government are not only admissible, but will in most cases be necessary. 
The consideration ‘‘of all written information’’ implies the desirability of 
the submission of written information edditional to that contained in the 
parties’ first statements. The principle of fair proceedings requires that 
the individual should have an opportun:ty to comment on the information 
presented by the government, whether it relates to preliminary objections 
or to the merits. Equity will in many cases require that the government 
be given an opportunity to reply to allegations of facts or to legal argu- 
ments contained in the individual’s supplementary submission. 

The Committee shall hold closed meetings when examining communica- 
tions (Article 5(3)). In the course of the pr2paration of the Protocol 
and of the draft of an optional clause which was originally intended to 
be made part of the Covenant, there was some difficulty in reconciling the 
requirement of proceedings in camera, with the Committee’s mandate 
(under Article 6) to include in its annual report a summary of its 
activities under the Protocol. In the earlier drafts it had, moreover, been 
proposed that the Committee should bring the communications to the at- 
tention of the state ‘‘confidentially.’’? This adverb was, however, omitted 
in the later proposals.*** 

The procedure under the Protocol culminates in the Committee’s for- 
warding “‘its views’’ to the State Party concerned and to the individual 


158 U.N. Docs. A/C.3/L. 1402, 1402/Rev. 1 and Rev. 2; A/C.3/l, 1411, 1411/Rev. 1 
and Rev. 2; Report of the Third Committee (A/6546), pars. 477 and 568; statements 
by Mr. Sanon (Upper Volta), 1438th meeting, par. 56; the Legal Counsel, ibid., par. 
59; Mr. Paolini (France), 1441st meeting, par. 27; Mr. Hanablia (Tunisia), ibid., 
par. 39. 
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(Article 5(4)). As in Article 42(7)(c) of the Covenant,” ‘‘views’’ 
is the English rendering of ‘‘constatations’’; however, in the Protocol the 
English version is the original. In spite of the use of the same terms, 
the contents of the relevant provisions of Article 42 of the Covenant and 
of Article 5 of the Protocol are not the same. Under the Covenant, the 
ad hoc Conciliation Commission reports its findings on the relevant facts 
and its views on the possibilities of an amicable solution of the matter. 
Under the Optional Protocol, the Human Rights Committee forwards its 
views on the substance of tie matter, not only on the possibilities of a 
friendly settlement. The scope of the pronouncement of the Committee 
on an individual communication is therefore wider than the pronounce- 
ment of the Commission in an inter-state situation. In its consideration of 
communications from individuals, the Human Rights Committee is not an 
organ of conciliation. It is called upon to forward its views on the whole 
complex of facts and questions of law which have been presented to it. 
Whether it interprets the term ‘‘views’’ in accordance with the ordinary 
English meaning of this word, or whether it accepts the greater authority 
which the French word ‘‘ccnstatations’’ conveys, it is called upon to 
evaluate the situation and to let the government and the individual know 
the results of this evaluation. If the members of the Human Rights 
Committee will approach this difficult and responsible task with im- 
partiality, integrity, attenticn to detail and ingenuity, the Committee, a 
unique institution potentially called upon to consider human rights situa- 
tions all over the world, will be able to make a great contribution towards 
the achievement of the aim of the Charter ‘‘to reaffirm faith in funda- 
mental human rights and in the dignity and worth of the human person.’’ 
The responsibility of the Human Rights Committee will be the heavier, 
as the expression of its ‘‘views’’ or its ‘‘constatations’’ will be the last 
international act in the matter, since neither the Covenant nor the Optional 
Protocol contemplates any further proceedings before a tribunal or other 
international organ. 


157 See above, text after note 115. 158 See above, at notes 121 and 122. 


THE UNITED NATIONS SUB-COMMISSION ON THE 
PREVENTION OF DISCRIMINATION AND THE 
PROTECTION OF MINORITIES 


By Jonn P. HUMPHREY 
Professor of Law and Political Science, McGill University * 


The United Nations Sub-Commission on the Prevention of Discrimina- 
tion and the Protection of Minorities has an interest which is belied by its 
subordinate position in the international hierarchy.1 Apart from the in- 
trinsic interest of the work in which it is engaged—work at the very heart 
of some of the most hotly debated issues in the United Nations—the Sub- 
Commission, because of the manner of its composition, possesses certain 
characteristics which differentiate it significantly from most other United 
Nations organs. Like the now defunct Sub-Commission on Freedom of 
Information and of the Press which was created at the same time, it 
consists, in theory, at least, of experts acting in their individual capacity, 
an arrangement which—because it gave its members a degree of inde- 
pendence not possessed by representatives of governments—would, it was 
hoped, permit them to contribute to the solution of certain problems in 
ways not possible to the latter. How has this arrangement worked in 
practice, if at all? Does the Sub-Commission really act as a body of inde- 
pendent experts, or are its decisions motivated by the same kind of po- 
litical considerations which motivate its superior bodies? Why has it so 
singularly failed to make any contribution towards the protection of 
minorities? What have been its successes and what is its future? 

The Sub-Commission owes its birth to a Soviet initiative. The Eco- 
nomic and Social Council, as required by Article 68 of the Charter, had 
at its first session created the Commission on Human Rights. There was 
also to be a Sub-Commission on the Status of Women (which shortly 
became a Commission directly responsible to the Council), as well as such 
other sub-commisions as the Commission on Human Rights might recom- 
mend. On the motion of the United States, the Commission recommerded 
the creation of a Sub-Commission on Freedom of Information and of the 


*¥Former Director, Division of Human Rights, United Nations Secretariat, and 
member of the Sub-Commission on Prevention of Discrimination and Protection of 
Minorities, 

1 Scholarly literature on the Sub-Commission is scant. Reference may be made to 
the following: Professor Inis L. Claude’s book, National Minorities (Cambridge, 1955), 
and his article, ‘‘The Nature and Status of the Sub-Commission on Prevention of 
Discrimination and Protection of Minorities.’’ International Organization, May, 1951, 
pp. 300-312; a pamphlet, ‘‘The Quest for Equality,’’ International Conciliation, No. 
507 (March, 1956), by Professor Max Sgrensen; and the recent article by Professor 
Richard Hiscocks, ‘‘The Work of the United Nations for the Prevention of Discrimina- 
tion,’? Die moderne Demokratie und ihr Reoht 713-728(Tibingen, 1966). Both of the 
latter have been members of the Sub-Commission. 
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Press. When the matter came before the Council, the Russians said that 
it was just as important to prevent discrimination and protect minorities 
as it was to promote freedom of information. ‘‘Hven in the most highly 
developed countries,’ Mr. Feonov, their representative, said, ‘‘rights of 
minorities are not respected.’’ In the result, the Council authorized the 
Commission to create three sub-commissions: one on freedom of informa- 
tion and of the press, one on the prevention of discrimination, and a 
third on the protection of minorities. 

It is probably unfortunate that the Commission did not follow the 
Council’s direction more closely. Instead of creating the three sub-com- 
missions just indicated, it established one on freedom of information and 
of the press and another which was to be concerned with both the preven- 
tion of discrimination and the protection of minorities.? It thus made it 
more difficult for the Sub-Commission to get started on what was to become 
its most important contribution, the prevention of discrimination; and it 
also made it easier for the United Nations to dodge responsibility for the 
protection of minorities, something to which the League of Nations had 
attached very great importance indeed. 

Apart from the single fact of the formal inclusion of the protection of 
minorities in the mandate of the Sub-Commission—something which might 
not have happened had the decision been taken later—the United Nations 
has shown no interest in the creation of machinery for that purpose, 
although it has made ad hoc attempts to protect particular groups which 
are not necessarily numerical minorities. Nor, apart from the relatively 
weak Article 27 of the recently adopted International Covenant on Civil 
and Political Rights,’ has there been any disposition to encourage the 
adoption of international norms for the protection of minorities, as the 
silence of both the Charter and the Universal Declaration of Human Rights 
in the matter indicates. The dominant contemporary trend, as reflected 
in these instruments, was and is to encourage the assimilation of minorities, 
on the theory that if the rights of everyone are protected without dis- 
tinction ‘‘as to race, sex, language, or religion’ or on other grounds, 
nothing else needs to be done. Disillusionment with the League system, 
which was discriminatory in that it applied to certain countries only and 
which had been abused by Nazi Germany, was, of course, an important 
reason for this attitude; but there are probably still deeper reasons. One 
was the shift in political power and influence away from Europe and the 
dominant voice at San Francisco and after, of the countries of immigra- 
tion. Today, with the emergence of the new countries of Africa and 
Asia and their preoccupation with nation-building, the forces favoring as- 
similation are even stronger, notwithstanding the fact that it is precisely 
in these countries that minority problems are the greatest. 


28ee 1947 U.N. Yearbook on Human Rights 420-426. 

3 Art. 27 reads: ‘‘In those states in which ethnic, religious or linguistic minorities © 
exist, persons belonging to such minorities shall not be denied the right, in community 
with tke other members of their group, to enjcy their own culture, to profess and 
practice their own religion, or to use their own language.’? Reprinted in 61 AJ.I.L. 
870 at 879 (1967). 
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The Sub-Commission was to consist of 12 (there are now 18) experts 
acting in their individual capacity and elected by the Commissicn on 
Human Rights in consultation with the Secretary General and with the 
consent of the governments of which they were nationals. 

In practice, the consultations with the Secretary General have seldom, 
if ever, taken place. Governments control the elections through their 
representatives on the Human Rights Commission, and, on one occasion, 
the Government of India refused to allow Mr. Minoo Masani (who had 
been chairman of the Sub-Commission at its third and fourth sessions and 
was its rapporteur for the study on religious rights and practices) to con- 
tinue to serve on the Sub-Commission after he had been re-elected in 1953. 
And although they are elected in their individual capacity, presumably 
in the expectation that they will act as their individual consciences direct, 
certain members openly and consistently speak for their governments, of 
whose delegations at the United Nations they are indeed sometimes mem- 
bers. Others are also public servants of one kind or another and conse- 
quently dependent on their governments. It is even possible to circumvent 
the control exercised by the Commission through elections; for under the 
Commission’s rules of procedure, when a member of the Sub-Commission 
is unable to attend ‘‘the whole or part of a session,” he may, with the 
consent of his government, designate an alternate. This has meant that 
persons on whose qualifications the Commission has never passed can 
join the deliberations of the Sub-Commission; and, in practice, certain 
countries are ‘‘represented’’ by delegations not unlike those which repre- 
sent them on the Commission. But even in these circumstances the formula 
is probably a useful one because an ‘‘individual expert,’’ even although 
instructed by his government, can be more flexible than a delegate, if only 
because it is easier for a government to withdraw from positions, taken 
by him. > 

The Sub-Commission is now twenty years old, a relatively long period 
in the life of an international institution and quite long enough to permit 
some assessment of its usefulness. Very briefly, the picture which emerges 
is one of relative success. The Sub-Commission has done some excellent 
work towards the prevention of discrimination, but, through no fault of 
of its own, has made little contribution to the protection of minorities. It 
has also proved that organs composed of persons acting in their indi- 
vidual capacities have a useful contribution to make in an inter-govern- 
mental organization like the United Nations; so much so, in fact, that 
the possibility of expanding its mandate to other human rights fields is 
now being actively considered. But its task has been extraordinarily 
difficult, full of setbacks and frustrations, and it has not always enjoyed 
the sympathy of scholars and other observers, who, focusing their at- 
tention on particular aspects of its mandate, have failed to appreciate the 
very real contribution which it has made towards the solution of a char- 
acteristic social problem which has preoccupied the United Nations ever 
since the San Francisco Conference. Apart from the great questions of 
war and peace and economic development, there has been no issue with 
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which the United Nations has been more concerned than that of discrimina- 
tion, particularly racial discrimination; and no organ of the United Na- 
tions has played a more imaginative or constructive rôle in this matter 
than has the Sub-Commission. The Sub-Commission has indeed been the 
chief architect of United Nations policy in the matter. 

The inclusion in its mandate of the protection of minorities for which 
the Commission had contemplated a separate body, had, as already sug- 
gested, confused the issues. In the higher bodies of the United Nations, 
at least, there has never been any serious intention of doing anything 
about minorities; but, as we shall see later, the formal instructions which 
came down to the Sub-Commission from these bodies (which adopted them 
as an expedient to dispose, at least temporarily, of an embarrassing issue) 
reflected a contrary view. The Sub-Commission loyally labored to give 
substance to its mandate. This turned out to be largely a waste of time, 
so that, although it did do some useful work at its first sessions, particu- 
larly in advising the Commission on the drafting of the Universal Declara- 
tion of Human Rights, it was not until its 1952 session that the Sub- 
Commission found a formula which permitted it to make a more signifi- 
cant contribution which was acceptable to the higher bodies. In the mean- 
time it served, like so many other United Nations bodies, as a forum 
for fighting the Cold War and was characterized chiefly by the bitterness 
of its debates. 

The part played by the Sub-Commission in the drafting of the Universal 
Declaration of Human Rights is sometimes overlooked. This historie in- 
strument had no father in the sense that Jefferson drafted the American 
Declaration of Independence. Its very anonymity—literally thousands of 
people contributed to the final result—may be one of its greatest qualities. 
The Sub-Commission, however, was largely responsible for the shape of 
the articles and parts of articles dealing with discrimination, just as the 
Sub-Commission on the Freedom of Information and of the Press was 
responsible for the article on freedom of expression. This is not the 
place to analyze the legislative history of these articles. Mention may, 
however, be made of one of them. 

Article 36 of the text prepared by the Drafting Committee of the Hu- 
man Rights Commission* dealt with racial, linguistic, and religious 
minorities. It was a weak text because, while it recognized that persons 
belonging to such minorities ‘‘shall have the right as far as compatible 
with public order to establish and maintain their schools and cultural 
or religious institutions and to use their language in the Press, in public 
assembly and before the Courts and other authorities,” it did not put any 
duty on governments to assist such minorities financially. This was not 
an oversight, because the text included as Article 46 of the so-called 
Secretariat Outline, which the Drafting Committee followed almost textu- 
ally up to that point, stipulated that members of minorities would have 
the right to establish and maintain schools and other institutions ‘‘out 


41947 U.N. Yearbook on Human Rights 499, 503. 


1968] DISCRIMINATION AND PROTECTION OF MINORITIES 873 


of an equitable proportion of any public funds available for the purpose.’’ $ 


The rejection by the Drafting Committee of this concept is further proof 
of the early bias of the United Nations against any scheme to protect 
minorities. The Sub-Commission did not strengthen the Drafting Com- 
mittee’s text, but it did refine it in one important respect: by introducing 
the concept that minorities, to be protected, must want differential treat- 
ment. The purpose of this refinement was, of course, to calm the fears 
of certain minorities, particularly the Negro minority in the United States, 
which reject the whole concept of differential treatment. Like the Draft- 
ing Committee, however, the Sub-Commission rejected the key require- 
ment of financial assistance. It might have enhanced its reputation as a 
body of individual experts had it shown more independence; but its 
estimate of the political realities was nevertheless an astute one, for the 
General Assembly refused in 1948 to include any article on minorities 
in the Declaration. At the same time the Assembly complicated, as we 
shall see, the future work of the Sub-Commission by nevertheless refer- 
ring the whole question back to the Sub-Commission—a typical example 
of United Nations ‘‘buck-passing.’’ 

The Sub-Commission did not meet again until June, 1949. By that 
time, the Universal Declaration of Human Rights had been adopted by 
the General Assembly, without, as we have just seen, any article on the 
protection of minorities. Propcsals dealing with them had been intro- 
duced by the Delegations of the U.S.S.R., Denmark, and Yugoslavia °; 
but they were strenuously opposed particularly by the Latin American 
delegations, which took the position that minorities were unknown in the 
New World. In the result the representative of Chile suggested that the 
problem be referred to the Sub-Commission, and it was so moved by the 
Delegation of Haiti. Twenty-four votes were cast for the resolution, none 
against, and there were sixteen abstentions. In the plenary meeting there 
were forty-six votes for, six against, and two abstentions. The resolution 7 
referred to the Economie and Social Council the proposals mentioned 
above and requested the Council to ask the Commission on Human 
Rights and its Sub-Commission ‘‘to make a thorough study of the prob- 
lem of minorities, in order that the United Nations may be able to take 
effective measures for the protection of racial, national, religious, or 
linguistic minorities.’ The Sub-Commission can therefore hardly be 
blamed if its next and following sessions were largely devoted to what 
had now become an obviously unfruitful discussion of the minorities ques- 
tion. 

The Sub-Commission did what it could to cope with the difficult situation 
in which it found itself. It called for full and detailed information re- 
garding the existence and status of recognized minorities in various states 
and the legislative measures taken by these states for their protection. 
And it also asked the Commission on Human Rights to forward to the 

81947 U.N. Yearbook on Human Rights 486. 


6 U.N. Doe. A/C3/307 /Rev. 2, and 1948-49 Yearbook of the United Nations 544. 
TU.N. General Assembly, 3rd Sess., Official Records, Pt. I, Resolutions, p. 77. 
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General Assembly a draft resolution recommending that, in the interest 
of enabling recognized minority groups to maintain their cultural heritage 
when they desire to do so, Member governments of the United Nations 
should provide adequate facilities in districts, regions, and territories 
where these groups represent a considerable portion of the population for 
the use of the languages of such groups in judicial procedure and for 
teaching in state-supported schools. The draft resolution stated that 
minorities should have the right to these and other facilities only so long 
as they were not used for the purpose of threatening or undermining the 
unity or security of states. It will be noted that the draft resolution went 
considerably further than the Sub-Commission’s 1947 text because it called 
on governments to ‘‘provide adequate facilities.’’ 

Still working under the same mandate from the General Assembly, the 
Sub-Commission continued at its Third Session (January 9-27, 1950) to 
give special attention to minorities.* It was at this session that the Sub- 
Commission adopted its definition of the term ‘‘minority’’ which, subject 
to a number of ‘‘exceptions and complexities’’ set out in its resolution, it 
defined as including ‘‘only those non-dominant groups in a population 
which possess and wish to preserve stable ethnic, religious, or linguistic 
traditions or characteristics markedly different from those of the rest of 
the population.’’® It also corsidered a paper prepared by the Secretariat 
on the definition and classification of minorities, and it drafted an article 1° 
on the protection of minorities for inclusion in the International Covenant 
(as it was then proposed to ke) on Human Rights; and it proposed that 
the General Assembly adopt as its own the recommendations for interim 
measures to be taken by states for the protection of minorities which the 
Sub-Coramission had made at its Second Session. But the Sub-Commis- 
sion also worked on the other side of its mandate by. adopting several 
resolutions on the prevention of discrimination. One of these sought in- 
formation from Member States on legislation, judicial decisions, and other 
methods ‘‘which have been found to be especially useful... in prevent- 
ing discrimination.” Another sought to increase UNESCO’s interest: in 
the question. 

The Commission on Human Rights considered the reports of the Seeond 
and Third Sessions of the Sub-Commission at its Sixth Session, held from 
March 27 to May 19, 1950.17 Nothing could have been more negative than 
the Commission’s treatment of the two reports. It was as if governments, 
having led the Sub-Commission down the perilous road of minorities, had 
also conspired to lay in wait for it and finally to liquidate it. The Com- 
mission did ask the Council to invite governments to provide information 
on legislative, judicial, and other methods found useful in the prevention 

8 Cf, 1950 U.N. Yearbook on Human Rights 489-495. 

9 Ibid. 490. ; 

10 Adopted by the General Assembly in 1966 as Art. 27 of the Covenant on Civil and 
Political Rights. 

11 For the text of this elaborate draft, see 1950 U.N. Yearbook 491-492. 

12 Cf. U.N. Commission on Human Rights, Report of Sixth Session, pp. 9-12, in 
ECOSOC, 5th Year, 11th Sess., Official Records, Supp. No. 5. : 
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of discrimination, and it made certain recommendations regarding educa- 
tional measures to this end; but on the question of a definition of minorities 
and interim measures for their protection, on which the Sub-Commission 
had labored in response to the General Assembly’s request, the Commis- 
sion decided that it was premature to forward the Sub-Commission’s recom- 
mendations to the Council. It is therefore interesting to read in J. F. 
Green’s excellent book on The United Nations and Human Rights * that 
“by the summer of 1950, when the Economie and Social Council held its 
eleventh session, considerable dissatisfaction had developed over the work 
of the Sub-Commission.’’ Mr. Green, it must be noted, was a member of 
the United States Delegation to the Human Rights Commission at the time, 
and he, if anyone, should have known the reasons for this dissatisfaction. 
This is what he tells us: | 


Members of the Council, of the Commission on Human Rights, and ° 
even of the subcommission itself felt that the subcommission had not 
achieved positive results and that perhaps a new approach to the 
problem of discrimination and minorities was required. In particu- 
lar, a division of opinion had arisen whether the subcommission should 
be concerned primarily with legislation and enforcement action, as 
emphasized by the Near Eastern, Asian and Latin-American spokes- 
men, or with information and study programmes, as preferred by the 
United States, the United Kingdom and Western European repre- 
sentatives.** : 


Obviously the crime of the Sub-Commission was that it had taken its job 
too seriously. It was actually interested in legislation and, worse, in en- 
forcement of legislation. Moreover, although Green does not mention this, 
it had taken at its face value the General Assembly’s mandate dealing with 
minorities and had revived an issue which the Assembly had meant to bury. 
And the penalty was to be the liquidation of the Sub-Commission; for, 
whereas the Commission had merely rebuffed it, the Council at its Twelfth 
Session decided that there would be no session of the Sub-Commission in 
1951, an ominous foreboding of the further decision it was to take later in 
that same year when the Council decided to abolish it. The Sub-Com- 
mission was indeed in deep trouble. 

The Council’s wrath was not directed against the Sub-Commission alone; 
for it decided at the same time to abolish other subsidiary bodies, includ- 
ing the Sub-Commission on Freedom of Information and of the Press which 
has never been re-established. Indeed there was even question in the cor-, 
ridors amongst certain delegations of ‘‘cutting down to size’’ the Commis- 
sion on Human Rights itself. Obviously, the Council was ‘‘dissatisfied’’ 
with more than one aspect of the human rights program. The Council 
agreed, however, to permit the Sub-Commission to meet for a final session 
in October, 1951—a privilege it did not extend to the Sub-Commission on 
Freedom of Information. At the same time, it asked the Secretariat to 
conduct an inquiry among Member States on alternative ways in which 


13J. F. Green, The United Nations and Human Rights 89 (Washington, D.C.: 
The Brookings Institution, 1956). 14 Ibid. i 


876 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 


the work of the Sub-Commission might be carried on after its discontinu- 
ance. The paper which the Secretariat prepared for the Council was soon 
overcome by the events described below, but at least one of the suggestions 
contained in it subsequently bore fruit; for it was in this paper that the 
idea was first advanced which ultimately, on the initiative of the United 
States after it had officially announced that it would not ratify the Hu- 
man Rights Covenants, became the United Nations program of advisory 
services in human rights. 

At its October, 1951, session, after hearing from representatives of vari- 
ous non-governmental organizations, all of which deplored the Council’s 
decision to abolish it, the Suk-Commission considered its succession in a 
long political testament in which, amongst other things, it took over many 
of the suggestions which the Secretariat had made to the Council. It also 
recommended various provisions and amendments for the draft Covenants 
on Human Rights (as they had now become), recommendations which the 
Commission considered at its Eighth Session in 1952. 

The Council at that time consisted of eighteen members only, including 
the five great Powers, and was inclined in relation to the total membership 
of the United Nations to be a conservative and unrepresentative body as 
was indeed, although to a lesser extent, the Commission on Human Rights. 
Events were soon to prove that on this occasion it had badly misjudged the 
temper of the total United Nations membership; for, early in 1952, the 
General Assembly invited the Council to reverse its decision and to allow 
the Sub-Commission to continue its work. The strong reaction of the Gen- 
eral Assembly, where the representatives of the underprivileged peoples 
of the world have a strong and effective voice, reflected the deep feelings 
of the Asiatic and other colored peoples in the matter of discrimination. 
The debate in the General Assembly also reflected a growing impatience 
with the Council’s conservatism and the fact that it was more apt to act 
in the interests of its limited membership rather than to represent the in- 
ternational community as a whole. 

The Council (in June, 1952) bowed to the wishes of the Assembly and 
convened a session of the Sub-Commission for 1952.5 This outcome was 
a complete victory for the Sub-Commission. Stimulated by the effort 
which the Council had made to discontinue it and by the support which 
it had received from the General Assembly, the Sub-Commission settled 
down under a new lease of life to a work program which, after the draft 
Covenants became bogged down in the General Assembly, soon became one 
of the most dynamic parts of the human rights program. 1951 had indeed 
been a eritical year in its history. One might even say that its effective 
history began as of then. 

This work program, which was discussed at the Fifth Session and made 
the subject of a recommendaticn to the Commission, contemplated a series 
of studies of discrimination in various fields, beginning with a study of 
discrimination in education, fcr which it appointed as its rapporteur the 


15 The decision is reproduced in 1952 U.N. Yearbook 451. 
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late Charles Ammoun of the Lebanon. Mr. Ammoun’s study,?® which 
was completed in 1957, became the basis for UNESCO’s convention on the 
same subject. Now that this convention has come to be considered as one 
of UNESCO’s most successful achievements, it is interesting to recall that 
that organization at first energetically opposed the study being made. 

At its next or Sixth Session which was held in January, 1954, the Sub- 
Commission, in its last serious attempt to deal with the problem of the 
protection of minorities, decided to initiate a study ‘‘of the present posi- 
tion as regards minorities in the world,’’ and asked the Commission to re- 
quest the Council to appoint an expert for this purpose. The Commis- 
sion did not approve the proposal. 

It was only in 1955, after the Secretary General had informed it that, 
contrary to the request which it had made at its Sixth Session, he. would 
-not (in the light of the decisions taken by the Commission and the Council 
in 1954) assemble material for a selective study on the existing position 
of minorities throughout the world, that the Sub-Commission decided to 
concentrate on discrimination and to defer work on the protection of mi- 
norities, including the definition of the term ‘‘minority,’’ until the Com- 
mission gave it special directives on the subject.17 No such directives have 
ever come from the Commission. 

In 1959, an Austrian was elected to the Sub-Commission. He tried very 
hard to revive some interest in the protection of minorities, obviously with 
the German-speaking minority of the South Tyrol in mind; but the only 
tangible result of his efforts, checkmated after 1962 by the presence of a 
member from Italy, was a decision taken by the Council in 1966 instruct- 
ing the Secretary General to print two papers prepared for the Sub-Com- 
mission in the early years.** South Tyrol was never mentioned in the 
debates. 

In 1965 the Secretariat, in co-operation with the Government of Yugo- 
slavia, did organize a human rights seminar in Ljubljana on the multi- 
national society,® one of the best seminars ever organized under the ad- 
visory services program in the matter of human rights; and in 1967 the 
Sub-Commission decided to conduct at a later date a ‘‘study’’ of minorities. 
This decision shows that the Sub-Commission is again ready to take up the 
challenge, notwithstanding the silence of the Commission. But there is no 
good reason to believe that the obstacles which prevented it from dealing 
effectively with the matter before 1951 have disappeared. On the con- 
trary, as it has already been suggested, the attitudes of the new Member 
States of the United Nations, preoccupied as they are with nation-building, 
may have made these obstacles even more formidable. 

16 Study of Discrimination in Education, by Charles D. Ammoun, Special Rap- 
porteur of the Subcommission ..., U.N. Doc. E/CN.4/Sub.2/181/Rev. 1. 

17 See 1955 U.N. Yearbook 172. . 

18 U.N. Does. E/CN. 4/Sub. 2/221 and E/CN. 4/Sub. 2/214. The first listed and 
classified special protective measures of an international character for ethnic, religious, 
and linguistic groups, and the second was a compilation of the texts of international 


instruments providing for special protective measures. 
19 Report of the Seminar, U.N. Doc. ST/TAO/HR/23. 
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At its Sixth Session (January, 1954) the Sub-Commission adopted a de- 
tailed resolution ° on its study of discrimination in education, the Com- 
mission having in the meantime agreed that the study should be made. 
The study was to cover discrimination on all the grounds condemned by 
the Universal Declaration of Human Rights.** Sources of information to 
which the rapporteur could have access were to be governments, the spe- 
cialized agencies, the Secretariat, and non-governmental organizations in 
consultative status with the Economic and Social Council, a list to which 
the Commission later added ‘‘the writings of recognized scholars and sci- 
entists.’’? Experience was to show that the only information of a de facto 
as compared to a de jure character would come from the non-governmental 
organizations, a fact which has given rise to considerable controversy. It 
may be noted in passing that as a result of these and other decisions, the 
consultative status of the non-governmental organizations in human rights 
matters has been considerably expanded. 

The study was to be conducted on a global basis (not including, how- 
ever, continental China),?? and special attention was to be given to in- 
stances of discrimination which were typical of general tendencies. The 
purpose of the study was not only to form a basis for recommendations 
to be made by the Sub-Commission but also to educate public opinion. . 

It is worth discussing in some detail the plan worked out for the study 
on discrimination in educaticn because it was followed in all the subse- 
quent studies undertaken by the Sub-Commission and indeed in those 
conducted under the direct supervision of its parent body. If imitation 
is the subtlest form of praise, it is of some signficance that, once the Sub- 
Commission had firmly established its program of studies on discrimina- 
tion, the Commission on Human Rights launched a similar program of its 
own. To date, the Commission has undertaken two such studies: one on 
the right to be free from arbitrary arrest, detention, or exile, and another 
on the rights of accused persons to communicate with counsel. These 
studies have been conducted in the first instance by a small committee 
consisting of members of the Commission and, hence, of representatives of 
governments, Experience shows that the Sub-Commission technique is a 
better one, particularly as regards the choice of rapporteurs who in the 
Sub-Commission have been chcsen from amongst its most independent mem- 
bers, And in the Sub-Commission the discussion of the studies, which 
is an important element in their preparation, has been more responsible. 


20 See Commission on Human Rights, Report of the Tenth Session, Feb. 23-April 16, 
1954, ECOSOC, 18th Sess., Official Records, Supp. No. 7, pp. 44 fE. 

21 It will be remembered that the Sub-Commission had itself been largely responsible 
for defining these grounds. 

22 In 1956 the Commission on Human Rights decided to limit the material and 
studies on diserimination to Members of the United Nations and of the specialized 
agencies. China, of course, is such a Member. The resolution, which was aimed at 
the Democratic People’s Republic of China, is another example of the so often ex- 
pressed confusion between membership and representation. The purpose of the de- 
cision was, of course, to prevent either the Sub-Commission or the Secretariat from 
corresponding with the government of Communist China. 
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The work of the committee has suffered from the constant changes of the 
representatives of governments who compose it. Most of these differences 
result from the fact that, whereas the members of the committee are repre- 
sentatives of governments, the members of the Sub-Commission are experts 
acting in their individual capacity. l 

The Secretariat, under the general supervision of a rapporteur (who 
is a member of the Sub-Commission), prepares monographs on each coun- 
try.28 These are sent to governments for comment and suggestions before 
being used as the basis for the rapporteur’s report, the bulk of which is 
also prepared by the Secretariat. These monographs have always been a 
subject of controversy and an object of almost continual attack. They are 
controversial mainly because of the material in them (some of it highly 
subjective) which comes from non-governmental organizations; but the 
most energetic attacks have come from the Secretariat itself, the adminis- 
trative services of which have never been able to appreciate their value, 
but are impressed by their expense and the time which it takes to prepare 
them. It was the Secretariat indeed which was responsible for the decision 
that they would not be translated into the working languages of the Or- 
ganization and hence not circulated as regular documents of the Sub-Com- 
mission.2 These country monographs are, nonetheless, the key to the whole 
operation. Not only do they provide the essential documentation on which 
the study is based, but since they are sent to governments for comment and 
suggestions, the latter have an opportunity not only to correct mistakes 
and to supply additional information, but, if the monographs disclose any 
unsatisfactory or reprehensible situation in a government’s legislation or 
practice, it can do something then to rectify the situation. The mono- 
graphs are also more revealing than the report which the rapporteur, when 
delicate issues are involved, invariably tries to tone down in order to mini- 
mize political controversy. 

At this same Sixth Session, the Sub-Commission also decided to entrust 
to the International Labor Organization the responsibility of preparing a 
study on discrimination in employment and occupation, a challenge which 
was taken up by that organization and became the basis for some of its 
most useful contemporary work. In 1958 the International Labor Confer- 
ence adopted both a convention ™% and a recommendation in the matter, 
after considering comments and recommendations made by the Sub-Com- 
mission at its session in 1957. 

The Sub-Commission also appointed rapporteurs to prepare for its 1955 
session proposals for additional studies on discrimination in political rights, 
in religious rights and practices, and in emigration, immigration, and 
travel. There is reason to believe that behind the suggestion for a study 


23 The Secretariat has never been able to cover the total membership, but the country 
monographs have been sufficiently representative to form a basis of the studies, 
24 They are, however, available in mimeographed form as ‘‘eonference room docu- 
‘ments’? in the languages in which they are prepared. 
25 1.1.0. Convention (No. 111) Concerning Discrimination in Respect of Employment 
and Occupation, adopted June 25, 1958. 362 U.N. Treaty Series 31, 
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on religious rights and practices was a desire to delay, at least, the study 
on emigration, immigration, and travel. At any rate, when the Council 
discussed the latter suggestion at its 18th Session, it requested the Sub- 
Commission to take as the object of that study paragraph 2 of Article 18 
of the Universal Declaration cf Human Rights which enunciates the right 
of everyone ‘‘to leave any country, including his own and to return to 
his country.’’ This, of course, had the effect of excluding from the study 
the controversial question of immigration. The Sub-Commission did not 
accept this decision without trying once more at its next session, in 1955, 
to convince the Council that immigration should be included; but although 
this view was endorsed by the Commission, the Council confirmed its de- 
cision at its Eleventh Session. 

Subsequently, in 1956, the Sub-Commission appointed Mr. Arcot Krish- 
naswami of India to prepare the study on discrimination in religious 
rights and practices 7° and Mr. Hernán Santa Cruz of Chile, the study on 
discrimination in political rights.27 Later, in 1958, it asked Judge José 
D. Inglés of the Philippines to prepare the study on the right of every- 
one to leave any country, including his own, and to return to his country.” 
The rapporteurs were to be guided by the general instructions in the resolu- 
tion on discrimination in education adopted by the Sub-Commission at its 
Sixth Session. In 1962 it requested Judge Saario of Finland to prepare 
a study on persons born out of wedlock ;?* and in 1963 Judge Abu Rannat 
of the Sudan was asked to prepare one on equality in the administration 
of justice. All of these studies, with the exception of the highly important 
one on equality in the administration of justice, have now been completed. 
In 1965 the Sub-Commission decided to undertake a study of racial dis- 
crimination in the political, economic, social, and cultural fields, and in the 
following year appointed Mr. Hernán Santa Cruz as its rapporteur for the 
purpose.*° 

Each of these studies takes a considerable time to complete. For one 
thing, the Secretariat, which assists the Sub-Commission and the rappor- 
teurs in their preparation, is unbelievably small and hardly adequate to 
the task of collecting material and preparing the monographs for each 
Member State of the United Nations or of the specialized agencies, now 
numbering more than 120, A second reason is that the Sub-Commission 
meets for periods of only three weeks each year and must devote part of 
this time to other matters. Finally, the services of its rapporteurs, who 


26 Arcot Krishnaswami, Study of Discrimination in the Matter of Religious Rights 
and Practices (1960). U.N. Doe. E/CN.4/Sub.2/200/Rev. 1 (Pub. 60.XIV.2). 

27 Hernán Santa Cruz, Study of Discrimination in the Matter of Political Rights 
(1962). U.N. Doc. E/ON.4/Sub.2/213/Rev.1 (Pub.63.X1V.2), 

28 José D. Inglés, Study of Discrimination in Respeet to the Right of Everyone to 
Leave Any Country, Including His Own, and to Return to His Country (1963). U.N. 
Doc. B/CN.4/Sub.2/220/Rev.1 (Pub.64.XIV.2). 

29 U.N. Doc. E/CN.4/Sub.2/265, 

so Seo Hernán Santa Cruz, Special Study of Racial Diserimination in the Political, 
Economie, Social and Cultural Spheres, Nov. 17, 1966. U.N. Doc, H/CN.4/Sub.2/267. 
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are busy men with other responsibilities, are provided without remuner- 
ation.* . 

Although suggestions are often made for speeding up the process, none 
of them have gone to the real heart of the matter: the meagerness of the 
facilities put at the disposal of the Sub-Commission both in terms of seere- 
tariat and of time allotted for meetings. The Soviet and other Communist 
members of the Sub-Commission have favored the suppression of the coun- 
try monographs; but to suppress them would mean not only that the 
studies would no longer be documented but that governments would no 
longer be given an opportunity to rectify unsatisfactory conditions during 
the course of a study.*? The Soviet representatives on the Council and on 
the Commission, as well as their experts on the Sub-Commission, have been 
particularly anxious that the new study on racial discrimination in the 
political, economic, social, and cultural spheres, approved in 1965, should 
be done more expeditiously. But when the matter was debated by the Sub- 
Commission at its session in January, 1967, it was decided that the rap- 
porteur should follow the methods followed in other studies. 

The outstanding success of the study on discrimination in education has 
already been mentioned. The study was completed in time for the Sub- 
Commission’s Highth Session in 1957, when it adopted ten principles for 
action which, in its opinion, needed to be applied if this kind of discrimi- 
nation were to be eliminated. UNESCO decided at its 10th Conference to 
prepare both recommendations to its Member States and a convention on 
the subject; and in 1960 both of these were adopted. The convention is 
now in force.’ : 

All of the other studies completed by the Sub-Commission to date 3t 
still wait for action by the Human Rights Commission. In one case, at 
least, this is because the Commission has no intention of doing anything 
about the matter. When the study on discrimination in religious rights 
and practices came before the Commission in 1960, opinion was so sharply 
divided on the matter that it soon became obvious that the Commission 
would never reach any agreement on the proposed statement of principles. 
Soon afterwards, however, the General Assembly decided that there would 
be both a declaration and a convention on the abolition of religious in- 


81 At its Ninth Session the General Assembly reaffirmed an earlier decision that no 
appointment of a person as a rapporteur of the United Nations organ should carry 
remuneration. 

82 Bee pars. 19-35 of the preliminary report (Nov. 17, 1966) of the special rap- 
porteur on racial discrimination in the political, economie, social, and cultural spheres 
(E/CN. 4/Sub. 2/267), where he makes a strong and convincing plea in favor of con- 
tinuing the monographs. 

33 UNESCO Convention against Discrimination in Education, Dee. 14, 1960. 429 
U.N. Treaty Series 93. 

34 The studies on discrimination in religious rights and practices, in political rights, 
on the right to leave one’s own country or any other country and to return ta one’s 
country, and on children born out of wedlock, which was, however, only completed in 
1966 and acted on by the Sub-Commission in 1967. 
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toleranea,®** and asked both the Commission and the Sub-Commission to 
help in the preparation of preliminary texts, so that the question of re- 
ligious intolerance came back to them through, as it were, another door. 

The Commission’s attitude on the other studies is harder to determine 
because it has not even begun to discuss them. Nor has the Commission 
yet discussed its own studies on the right to be free from arbitrary arrest, 
detention, or exile and the right to communicate with counsel. It must 
be said in fairness to the Commission that during all of this time its agenda 
has beer. particularly heavy, a result partly of the increased interest which 
the General Assembly has shown in it and the consequently increasing 
number of pressing mandates which it has been receiving from that body 
at a time when, paradoxically enough, the Council was considering limit- 
ing the Commission’s sessions to one in every two years. So that the 
failure of the Commission to deal with the studies can hardly be inter- 
preted as indicating its dissatisfaction with the Sub-Commission’s work. 
It is a fact, moreover, that the choice of topics for the studies was largely 
determined by the Commission itself and the Council. It is also a fact that 
the studies have been, to a large degree, ends in themselves. 

Although ‘since 1954 the Sub-Commission has been mainly concerned 
with the prevention of discrimination and especially with the program of 
studies outlined above, it has also dealt with other matters. In particular, 
it has devoted much time to the drafting of declarations and conventions 
at the request of the General Assembly. Thus, in 1956, the Sub-Commis- 
sion had before it a report prepared by the Secretary General on measures 
for the cessation of national, racial, or religious hostility. The Sub-Com- 
mission drew the report to the attention of the Commission and decided to 
retain the item on its agenda. The Commission took no action at its next 
session; but in 1960, the Sub-Commission adopted a resolution—unprece- 
dented in the practice of any organ under the jurisdiction of the Council— 
which condemned certain specific manifestations of anti-Semitism. At 
the same time the Sub-Commission drafted a resolution for adoption by the 
Commission, repeating this condemnation and requesting the Secretary 
General to obtain information frore Members of the United Nations ‘‘and 
of the specialized agencies’’ 5’ regarding these manifestations and the mea- 
sures taken to prevent them. The Commission adopted a resolution, as did 
indeed the General Assembly. It was this initiative, taken in the Sub- 
Commission, which gave rise to the decisions later taken by the General 
Assembly to adopt declarations and conventions on the elimination of all 
forms of racial discrimination and of religious intolerance. The Sub-Com- 

35 It also decided that there would be a declaration on the elimination of all forms 
of racial discrimination. See below. 

36 U.N. Human Rights Commission, Report of the 16th Sess. 21-24. ECOSOC, 30th 
Sess., Official Records, Supp. No. 8. See also Doc. E/CN.4/Svb.2/L.214. The resolution 
was directed against manifestations of anti-Semitism mainly in the Federal Republic 
of Germany, although that country was not actually mentioned in it. 


37 Although the Federal Republic of Germany was not a Member of the United 
Nations, it did belong to some of the specialized agencies. 
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mission devoted the major part of both its 1964 and 1965 sessions to the 
drafting of these instruments. The resulting Convention on the Elimina- 
tion of All Forms of Racial Discrimination,®* which was adapted by the 
General Assembly in 1965, is one of the most important human rights con- 
ventions yet to be adopted by the United Nations. The provisions which 
it contains for creating implementation machinery, although below the 
standards established by certain I.L.O. conventions and by the European 
Convention on Human Rights, go much further than those contained in 
the International Covenant on Civil and Political Rights which was adopted 
by the General Assembly a year later and for which it was hoped that the 
Racial Convention would be a determining precedent. These provisions 
were largely the work of certain African delegations in the General As- 
sembly; but the first basic plan for the implementation of the convention 
was suggested by Judge José- Inglés in the Sub-Commission. Had he not 
taken this initiative, it is unlikely that the General Assembly would ever 
have adopted measures for the implementation of the convention. 

The recent activity of the General Assembly in guiding and instructing 
the Commission on Human Rights, and hence its Sub-Commission, and the 
urgent mandates which have been coming down from it to draft certain 
declarations and conventions have, of course, interfered to some extent with 
the regular work of these two subsidiary bodies, which have, in some de- 
gree, become drafting committees of the General Assembly. There is no 
doubt, for example, that this is one o2 the reasons why the Commission 
has not given proper consideration to the work of its Sub-Commission, al- 
though there are, as we have seen, other reasons. 

The increased interest of the General Assembly in the work of the two 
subsidiary bodies has, however, another aspect; for this interest has reached 
the point where it can be said that the real parent body of the Commission, 
and hence of the Sub-Commission, is nc longer their constitutional parent, 
the Economie and Social Council, but the General Assembly. This is one 
reason why it has been suggested that the Commission on Human Rights 
should be promoted to the rank of a Council in direct relationship to the 
General Assembly. 

These developments, it may be noted, occurred at a time when the 
Sub-Commission had nearly exhausted the list of areas in which dis- 
crimination occurs and which could be studied by it, with the result that 
some of its members were beginning tc raise questions concerning future 
areas of useful work. There remains, of course, the whole field of the 
protection of minorities; but for reasons already discussed, it is not 
seriously anticipated that the work of the Sub-Commission will be allowed 
to develop very far in this direction. 

One suggestion is that the Sub-Commission should become a kind of 
expert body of the Commission with wider terms of reference than it now 
has, to which the Commission could send human rights questions not neces- 


88 Convention on Elimination of Racial Discrimination, annexed to U.N. General 
Assembly Res. 2106 (XX), reprinted in 60 A.J.LL. 650 (1966). 
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sarily related to the prevention cf discrimination or the protection of 
minorities. The suggestion first fel‘ on deaf ears; but in 1965 Ambassador 
Salvador Lopez, who was at the tine the Chairman of the Human Rights 
Commission, gave it new life. The reaction of the Sub-Commission, when 
the matter came before it in 1966, was only moderately enthusiastic. The 
Sub-Commission could, for example, assist its parent body in the prepara- 
tion of the latter’s own program of studies of human rights and groups of 
rights which was launched in 1958 after the model of the Sub-Commis- 
sion’s program. The point has already been made that the Sub-Commis- 
sion, composed of individual experts, is more efficiently organized for this 
kind of work than the committee of representatives of governments which 
the Commission set up for the pucpose. 

There are also other matters in which the Sub-Commission could help. 
The Commission’s agenda is so heary that many items on it have not been 
touched for years. Some evidence of the Commission’s urgent need of 
assistance is provided by the decision which it took in 1967 to create an 
ad hoc Study Group of eleven mem ers to study the possibility of creating 
regional commissions on human rights and also ‘‘ways and means by 
which the Commission might be enebled or assisted to discharge functions 
in relation to violations of humen rights and fundamental freedoms, 
whilst maintaining and fulfilling its other functions.’’ One possibility 
which the Study Group was asked to consider was the creation of ad- 
ditional sub-commissions. 

In 1965 the Economie and Social Council took a practical step towards 
the transformation of the Sub-Commission. On the recommendation of the 
Commission, it decided to refer to tae Sub-Commission for ‘‘initial study’’ 
all the material received by the Secretary General under its 1956 resolution 
on pericdic reports from governments, which was at the same time sub- 
stantially amended **—a decision which was energetically opposed by the 
Soviet Union. These reports covered developments and progress achieved 
in the field of human rights and the measures taken by governments to 
safeguard them.* Like the Commission on the Status of Women, the 
Sub-Commission had formerly rec2ived summaries of the reports ‘‘for 
their comments.’’ The point of the reform was that it was now to receive 
the reports in full, and that it was being asked not only to comment on 
them insofar as they dealt with dis:rimination or minorities, but to study 
them in all their aspects and to report through the Commission to the 
Council. Since the periodic reports are potentially an important in- 
strument of implementation, the new rôle of the Sub-Commission was es- 
pecially significant. The Commission itself, possibly because of its repre- 
sentational character, had never been able to deal with the reports 
effectively. It was thought that a >ody of men acting in their individual 
capacities and responsible only to their own consciences would be less 

39 ECOSOC Res. 10740 (XXXIX), 


40 See my report on human rights to the 53rd (Buenos Aires) Conference of the 
International Law Association. 
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inhibited, although its new task did assume an expertise not contemplated 
‘by the Sub-Commission’s original terms of reference. 

This was a challenge calculated to test the independence of the Sub- 
Commission. It was one, however, to which it failed to respond. While 
the mandate was clear enough, the issues were highly political. This 
having been said, however, it is not possible ta exonerate the experts from 
all blame. When, in 1965, the matter first came before them, they decided 
in effect to postpone consideration of the reports until the following year 
and to request the Commission, in the meantime, ‘‘to indicate more pre- 
cisely how the Sub-Commission could more usefully discharge its func- 
tions in relation to periodie reports.” That this was no more than a 
delaying tactic was shown by the Commission’s answer, which did no more 
than to repeat the Council’s first mandate. 

The Sub-Commission returned to the task in 1967. At the second 
meeting of the session, Dean Ferguson of the United States introduced a 
motion which, as subsequently amended, requested its Rapporteur (Mr. 
Zeltner of Israel) to act as Special Rapporteur for the periodic reports 
and ‘‘to prepare, with the assistance of the Secretariat, for consideration 
by the Sub-Commission at its present session, a short study covering 
insofar as possible salient developments and trends in civil and political, 
and in economic, social and cultural rights, during the period under re- 
view.” The study was to include draft comments. Mr. Zeltner’s study 
was never examined, much less adopted. Most of the controversy centered 
on an annex *! which summarized information submitted by non-govern- . 
mental organizations and which was critical of certain governments. The 
Soviet expert, Mr. Nasinovsky, moved that the annex be destroyed, and by 
a vote of eight against six, with four abstentions, it was decided to with- 
draw it. The Sub-Commission then adopted a resolution in which it ex- 
pressed its regret that, due to shortage cf time, it could not examine and 
discuss the Rapporteur’s study and again called the attention of the Com- 
mission ‘‘to the doubts and difficulties involved.’’ 

Small wonder, therefore, that at its next session the Commission com- 
pletely eliminated the Sub-Commission from its new rôle in relation to 
the periodic reports. The Commission, rationalizing its decision by a 
reference to new arrangements for dealing with the reports and to certain 
changes in the Calendar of Conferences, called on the Council to decide 
that the new arrangements ‘‘render unnecessary the initial study of pe- 
riodie reports by the Sub-Commission on the Prevention of Discrimination 
and the Protection of Minorities as provided for in operative paragraph 
15 of the Council Resolution 1074C (XXXIX). The Sub-Commission’s 
performance, which could hardly have been worse, certainly justified the 
Commission’s decision. There was however, as previously mentioned, a 
political factor; and perhaps a more realistic analysis would conclude 
that the effort to improve the periodie reporting system was defeated in 
the Sub-Commission by the same political forces that confirmed its defeat 
in the Commission. 


“U.N. Doc. E/ON. 4/Sub. 2/R. 1. 
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The Commission took three decisions at its 1967 session which were, 
however, calculated to increase the Sub-Commission’s work and responsi- 
bilities. In the context of a debate on apartheid and racial discrimina- 
tion in Africa, it requested the Sub-Commission to prepare a report con- 
taining information on violations of human rights ‘‘from all available 
sources’’ and to bring to its attention any situation which the Sub-Com- 
mission has ‘‘reasonable cause to believe reveals a consistent pattern of 
violaticns of human rights and fundamental freedoms.’’ This time the 
Sub-Commission did respond to the challenge. For it adopted a resolution 
in which, after referring to flagrant violations of human rights in the 
Republic of South Africa, South West Africa, Southern Rhodesia, and the 
Portuguese colonies in Africa, it drew the attention of the Commission to 
“some particularly glaring examples of situations which reveal consistent 
patterns of violations of human rights and regarding which the Sub- 
Commission has expressed its unanimous views,’’ namely, in Greece and 
Haiti. This was a precedent of some importance. Not only was it the 
first time that the Sub-Commission had ever characterized situations in 
specified countries as violations of human rights, but it also broadened the 
current debate in the United Nations on violations of human rights to 
include situations unconnected with apartheid or racial discrimination in 
South Africa and colonial territories. The resolution went on to recom- 
mend that the Commission establish a Special Committee of Experts to 
investigate these situations. This Committee would have the right to re- 
ceive communications, to examine witnesses, and to use such other modali- 
ties as it might deem appropriate. 

The Commission had also requested the Council to authorize both it 
and the Sub-Commission to examine material relevant to gross violations of 
_ human rights contained in communications from private individuals and 
organizations regarding human rights which, up to that time, had been 
governed by ECOSOC Resolution 728F (XXVIII), one of the most 
radical decisions the Commission has ever taken. In the past neither 
the Commission nor the Sub-Coramission had gone further than simply 
to take note of these communications in private meeting. The Council 
having given its authorization, the Sub-Commission, at its October, 1967, 
session, made use of the communications in identifying the situations 
which reveal consistent pattarns of violations of human rights, to which 
reference has been made above. But its over-all assessment of these situa- 
tions was based chiefly on other information available to it as a body of 
individual experts. 

The Sub-Commission had done nothing more than to carry out a 
mandate given to it by the Commission on Human Rights, with the ap- 
proval of the Economic and Social Council; but, when its report came 
before the 1968 session of the Commission, the representative of Tanzania © 
on thet body introduced a resolution the effect of which has been to 
reprimand the Sub-Commission.* His complaint seems to have been 
that the Sub-Commission. was, by mentioning Greece and Haiti, trying to 


42 U.N. Doc. E/ON. 4/L. 991. 
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distract attention from the situation in southern Africa, which was, of 
course, absurd. This resolution was subsequently withdrawn as was a 
further resolution, sponsored by the United States, which would have 
specifically confirmed the Sub-Commission’s mandate and also expressed 
the hope that Greece and Haiti (which had made statements in the Com- 
mission) would ‘‘make further information available to the Sub-Com- 
mission at its 21st session as well as to the 25th session of the Commission 
in 1969.’’48 In the result, the Commission took no decision in the matter, 
although it did devote over a week to the ventilation of a series of allega- 
tions of violations of human rights in various countries the representatives 
of which were impelled to defend themselves before the Commission so 
that, if the Commission did not establish the Special Committee of Enquiry 
recommended by the Sub-Commission, the latter was nevertheless partially 
successful in its objective, which was to throw light on the issues. The 
question now, of course, is what the Sub-Commission will do at its next 
session, since its mandate to bring the Commission’s attention to situations 
revealing ‘‘a consistent pattern of violations of human rights and funda- 
mental freedoms’’ is still in force. 

The second decision taken by the Commission in 1967, which will in- 
crease the work of the Sub-Commission, was to ask it to undertake regular 
consideration of the question of slavery, ‘‘including the slavery-like prac- 
tices of apartheid and colonialism.” The mention of apartheid and 
colonialism provides the key to an understanding of the motive forces 
behind this development and also to those behind the resolution discussed 
above. The Commission’s decision also marks the culmination of a cam- 
paign which, even since the adoption of the Supplementary Convention 
on the Abolition of Slavery of 1926, the Anti-Slavery Society has con- 
ducted in favor of the establishment of some expert body which could 
study information submitted by governments under that convention. 

Finally, the Commission authorized its Special Rapporteur on Apartheid 
to consult the Sub-Commission, which was requested to give him all 
possible assistance. It is true, of course, that each of these three new 
mandates is related in some way to the prevention of discrimination and 
the protection of minorities. All of them, however, are specific elabora- 
tions on its original terms of reference and will take the Sub-Commission 
into fields which it has not hitherto explored, and which, moreover, deal 
with some of the most highly emotional issues now being debated in the 
United Nations. One result of these developments may well be that the 
Sub-Commission, like its parent body since its membership was increased 
in 1966 to 32,** thus radically changing its composition, will become even 
more political than it has in the past. If this happens, it will become 
more and more difficult to maintain its expert individual character. 

The Sub-Commission has again, it would seem, reached a critical point 


«8 U.N. Doe. B/ON. 4/L. 1004. 

44 Eight members from African states, six from Asian, six from Latin America, 
eight from Western Europe ‘‘and other States,’’? and four from the ‘‘Socialist States 
of Eastern Europe.’’ See ECOSOC Res. 1147 (XLI). 


THE PROTECTION OF HUMAN RIGHTS BY THE 
_ ORGANIZATION OF AMERICAN STATES 


By José A. CaBraNnes*. 
Of the New York Bar 


On December 16, 1966, the General Assembly approved three agreements 
designed to establish a global system oz enforceable treaty obligations 
with respect to fundamental human rights. These agreements are the 
second part of the ‘‘international bill of rights’? proposed at the San 
Francisco Conference.1 Eighteen years separated the adoption of these 
agreements—-the International Covenant on Economic, Social and Cul- 
tural Rights, the International Covenant on Civil and Political Rights, and 
the Optional Protocol to the International Covenant on Civil and Political 
Rights 2—and the approval in 1948 of the first part of the projected United 
Nations program for the protection of human rights, the non-binding Uni- 
versal declaration of Human Rights.® 


* The author is indebted to Dr. Egon Schwelb of the Yale Law Sehool and Mr. 
Michael B. Mukasey of the New York Bar for their valuable comments and suggestions. 

1 The best and most exhaustive study of the protection of human rights under inter- 
national law, and of the origins of the United Nations’ program for the protection of 
human rights, remains that of the late Sir Hersch Lauterpacht, International Law and 
Human Rights (1950). For an incisive, and abbreviated, study of the human rights 
program of the world organization, see McDougal and Bebr, ‘‘Human Rights im the 
United Nations,’? 58 AJ.LL. 603 (1964). 

2 General Assembly Bes. 2200 (XXI) of Dee. 16, 1966, U.N. Doc. A/RES/2200 
(XXI), reprinted in 61 A.J.I.L. 861 (1967). 

8 The first part of the international bill of rights was completed with the adoption 
and proclamation in 1948 of the Universal Declaration of Human Rights ‘‘as a com- 
mon standard of achievement for all peoples and all nations.’* The Declaration re- 
affirmed the commitment of the world organization to a réle in the prescription of 
norms to which its Member states ought to adhere. Although it was not intended as 
a ‘*binding’’ legal obligation upon Members of the organization, it has nonetheless 
‘*gained considerable authority as a general guide to the content of fundamental 
rights and freedoms as understood by members of the United Nations, and it is im- 
portant as providing a connecting link between different concepts of human rights 
in different parts of the world.’’? Brierly, The Law of Nations 294 (Waldock, 6th ed., 
1963). A similar view has been expressed by Messrs. MeDougal and Bebr: 

‘‘ Despite its lack of status as enforceable treaty obligation or even as ‘authori- 
tative interpretation’ of such obligation, and despite the imprecision of some of its 
language, this Declaration has, beeause of its authoritative community origin and 
eloquent formulation of the growing common demands of peoples throughout the world, 
exercised an important influence on subsequent decision-making and prescribing in 
many world arenas. Its future influence may, because of the increasing importance 
of General Assembly resolutions as a source of customary law, be even greater.’’ 
McDougal and Bebr, loc. cit. note 1 above, at 614-615. See also Schwelb, Human 
Rights and the International Community: The Roots and Growth of the Universal 
Declaration of Human Rights, 1948-1963 (1964), and ‘‘The Influence of the Universal 
Declaration of Human Rights on International and National Law,’’ 1959 A.S.I.L. 
Proceedings 217. 
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The most serious of many obstacles to implementation of the Covenants 
assuredly will be the stubborn survival of the notion that international law 
ought not to concern itself with the treatment accorded by a state to its 
own nationals.* Ironically, however, it may be that another major obstacle 
to the widespread ratification of the Covenants will be the past acceptance 
by some states of the principle of international prescription of minimum 
standards for the treatment by a state of all persons within its jurisdiction. 
Regional organizations in Western Europe and in the Western Hemisphere 
have acted to provide these standards, and thereby to fill in their respective 
ways the void left by the inaction of the world organization.’ 

The simultaneous efforts of the world organization and two regional 
agencies to establish and maintain separate conventions and machinery 
for the enforcement of human rights raises some questions concerning the 
allocation of competence between global and regional institutions. These 
questions loom larger for the Organization of American States (0.A.S.) 
than for the Council of Europe, whose well-established system is unlikely 
to feel any impact from the. resurgence of the United Nations’ program.® 
But the incipient human rights program of the O.A.S. must perforce com- 
pete for adherents with the world organization’s program among those 
states of the Western Hemisphere which entertain doubts about the ad- 
visability of participating in two separate international systems for the 
protection of human rights. There is, moreover, a long history of institu- 
tional rivalry between the O.A.S. and the United Nations, and the 0.A.S. 
has claimed authority within its own region equal to, or greater than, that 


4For a recent expression of this view, see the remarks of Mr. G. W. Haight, in 
opposition to United States acceptance of the Covenants, at the 1968 annual meeting 
of the American Society of International Law, 1968 A.S.I.L. Proceedings 96- 
103; and see also Kunz, ‘‘Present-Day Efforts at International Protection of 
Human Rights: A General Analytical and Critical Introduction,’’ 1951 ibid. 109, 117. 
The inadequacy of this ‘doctrine of domestic jurisdiction, and its basic incompatibility 
with the basic purposes of international law, the stated goals’ of World War II and the 
United Nations Charter, is discussed at length in Lauterpacht, op. cit. note 1 above, 
at Chs. 1-10, and summarized in McDougal and Bebr, loc. cit. note 1 above, at 608-611. 

5Some of these states apparently shared the view of one eminent authority that 
‘‘over-elaboration and doctrinaire approaches to ecntroversial issues deprived [the 
United Nations’] efforts of any chances of success.’’ Brierly, op. cit. note 3 above. 
Cf. Robertson, The Law of International Institutions in Hurope 53, 57 (1961). The 
efforts to enforce human rights through regional institutions is also attributable to the 
more general belief in regional organizations as an important and possibly necessary 
intermediate stage between nationalism and a mature internationalism. The view has 
been well stated by Lord Boothby: 'fOn the purely practical plane, regional organiza- 
tion is an essential prelude to any kind of global organization. You must build, on 
firm foundations, from the bottom upward.’’ Quoted in Claude, Swords Into Plow- 
shares: The Problems and Progress of International Organization 97 (1964 ed.). 

6 The European Convention for the Protection of Human Rights and Fundamental 
Freedoms was opened for signature in Rome on Nov. 4, 1950, and entered into force on 
Sept. 3, 1953. Dr. Robertson reported in 1966 that it had been ratified by fifteen 
states (all of the members of the Council of Europe except France, Switzerland and 
Malta), and that the right of individual petition had been accepted by eleven’ of 
these states, of which ten had accepted the compulsory jurisdiction of the European 
Court of Human Rights. Robertson, European Institutions 46-49 (2nd ed., 1966). 
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Inter-American Conference on Problems of Peace and War, : : ae 
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esis of an effective program for the international protection of humar 
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TArt. 1 (d) of the Statute of the Council of Europe proviđes that “[m]at 
relating to National Defense do not fall within the scope of the Council of Euro} 
The Statute is reproduced in Robertson, op. cit. note 5 above, at 272. For suç 
accounts of the functions and aims of the Council of Europe, see Robertson, ib 
33-64, and Bowett, The Law of International Institutions 139-149 (1964 ed.). 

8 Bee Inter-American Institute of International Legal Studies, The Inter-A, =, 
System: Its Development and Strengthening 39-40 (1966); and Se 
Inter-American Commission on Human Rights,’’ 59 A.J.LL. 335 ar 

9 The Inter-American Commission on Human Rights has cited as a ‘‘ pa 
human rights’’ the ‘‘Convention Relative to the Rights of Aliens,” s*\ à ', 
Second International Conference of American States, held in Mexico 
1902. The purpose. of this convention was to codify the Calvo 7 
limitations upon the right of diplomatie intervention in behalf of.” 
of denial of justice, or, as the Commission has dđeseribed it, ‘‘tr 
of aliens resident in the various American States and to contro)’ 
to diplomatic approaches against the governments of the Stater 
Inter-American Commission on Human Rights, Report of the 
States to the International Conference on Human Ri 
Records, OHA/Ser.L/V/II.18, Doc. 24 (English) (De* 
United States, it may be noted, did not accept the Cr’ ` 
of Aliens. See The International Conferences of/ 
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the words of the aa ary ie òriaibility for injury to aliens constituted, in 
i‘ uban jurist, Francisco V. García Amador (a past member 
of the International Law Commission and now a member of the Secretariat of the 
0.A.8.), ‘funjustified discrimination with respect to native and other individuals who, 
nie stateless Persona are not in a position to enjoy such protection.” García Amador, 
State Responsibility in\the Light of the New Trends of International Law,’’ 49 
AJIL. 339, 344 (1955).\ Bome Latin American jurists, such as Dr. Garefa Amador, 
have suggested elimination) of this ‘‘unjustified discrimination?’ by the interpretation 
\ 4nd application of the formula ‘‘ ‘international standard of justice’ in the light of the 
` (essential) human rights which have been internationally recognized.’’? Ibid. This 
view is consistent with the principle of equal treatment for nationals and aliens tra- 
‘ditionally espoused by Latin \American states and jurists. See, for example, the ma- 
;,,,ority view expressed by the Inter-American Juridical Committee, Contribution of the 
meyican Continent to the Principles of International Law that Govern the Responsi- 
ity of the State, O.A.S. Official Records, OEA/Ser.I/VI.2 (English), CIJ-78 (Sept. 
5). The principle of equal treatment is the core of the Calvo Doctrine, which 
in American jurists generally, regard as part of the broader doctrine of non-inter- 
jon. It is not clear, however, whether those Latin American jurists who favor the 
jon of international procedures for the protection of human rights as a means 
inating the need for diplomatic interposition in behalf of citizens abroad are 
repared to accept the consequent abandonment of the ‘‘national standard of 
> formula, or to accept the resulting impingement upon national sovereignty 
doctrine of non-intervention, See, for example, the view adopted in 1960 by 
r-American Juridical Committee, note 13 below. 
xception is the report of\the Inter-American Juridical Committee which 
‘hat collective action in defense of democratie institutions was contrary to 
-e of non-intervention embodied in Art. 15 of the O.A.8. Charter. Inter- 
“uridiesl Committee, Study ‘on the Juridical Relationship between Respect 
bRights and the Exercise of Demoeracy, Doc. CIJ-52 at 15-16 (1960), 
ifer and Scheman, The Foundation of Freedom: The Interrelationship 
pracy and Human Rights 115 (1966). In response to this view, Messrs. 
ichemen (both of whom have been intimately associated with the recent 
ogram of the O.A.S., and} in particular, with the work of the Inter- 
ssion on Human Rights) have written: 
Fes, sensitive to the abuseg of past history, seek, at almost any cost, 
ciples of ait self-determination as essential to the 
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in the preface to a resolution on human rights adopted at the Mexico 


City Conference: 


International protection of the essential rights of man would eliminate 
the misuse of diplomatie protection of citizens abroad, the exercise of 
which has more than once led to the violation of the principles of non- 
intervention and of equality between nationals and aliens, with respect 
to the essential rights of man.1? 


The international protection of human rights was viewed as a means of 
correcting the abuses allegedly suffered by small and weak states (such 
as the Latin American republics) under the traditional international law 
of state responsibility for injury to aliens.?? 

The apparent readiness to overlook the inherent contradiction between 
the international protection of human rights and the regional doctrine of 
_non-intervention has been a familiar and notable characteristic of inter- 
American conferences and of the work product of regional juridical 
bodies.1® When the contradiction was perceived at all, it was for some 


11 Ibid. 

12 The international law of state responsibility for injury to aliens constituted, in 
the words of the eminent Cuban jurist, Francisco V. García Amador (a past member 
of the International Law Commission and now a member of the Secretariat of the 
O.A.8.), ‘‘unjustified diserimination with respect to native and other individuals who, 
like stateless persons are not in a position to enjoy such protection.’’ Garcia Amador, 
‘(State Responsibility in the Light of the New Trends of International Law,’’ 49 
A.J.I.L. 339, 344 (1955). Some Latin American jurists, such as Dr. Garcia Amador, 
have suggested elimination of this ‘‘ unjustified discrimination’’ by the interpretation 
and application of the formula ‘‘ ‘international standard of justice’ in the light of the 
- (essential) human rights which have been internationally recognized.’’ Ibid. This 
view is consistent with the principle of equal treatment for nationals and aliens tra- 
ditionally espoused by Latin American states and jurists. See, for example, the ma- 
jority view expressed by the Inter-American Juridical Committee, Contribution of the 
American Continent to the Principles of International Law that Govern the Responsi- 
bility of the State, O.A.8. Official Records, OBA/Ser.I/VI.2 (English), CIJ-78 (Sept. 
1965). The principle of equal treatment is the core of the Calvo Docirine, which 
Latin American jurists generally regard as part of the broader doctrine of non-inter- 
vention. It is not clear, however, whether those Latin American jurists who favor the 
creation of international procedures for the protection of human rights as a means 
of eliminating the need for diplomatic interposition in behalf of citizens abroad are 
fully prepared to accept the consequent abandonment of the ‘‘national standard of 
justice’? formula, or to accept the resulting impingement upon national sovereignty 
and the doctrine of non-intervention. See, for example, the view adopted in 1960 by 
the Inter-American Juridical Committee, note 13 below. 

18 An exception is the report of the Inter-American Juridical Committee which 
asserted that collective action in defense of democratic institutions was contrary to 
the doctrine of non-intervention embodied in Art. 15 of the O.A.S. Charter. Inter- 
American Juridical Committee, Study on the Juridical Relationship between Respect 
for Human Rights and the Exercise of Democracy, Doc. CIJ-52 at 15-16 (1960), 
cited by Sandifer and Scheman, The Foundation of Freedom: The Interrelationship 
between Democracy and Human Rights 115 (1966). In response to this view, Messrs. 
Sandifer and Scheman (both of whom have been intimately associated with the recent 
human rights program of the 0.A.8., dnd, in particular, with the work of the Inter- 
American Commission on Human Rights) have written: 

‘(Numerous states, sensitive to the abuses of past history, seek, at almost any cost, 
to preserve the principles of nonintervention and self-determination as essential to the 
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claimed by the world organization itself. Unlike the Council of Hurope, 
whose Statute explicitly disclaims concern with matters relating to the 
national defense of its member states,’ the O.A.S. is also a regional system 
for collective self-defense. This function of the O.A.S. necessarily lends 
a special dimension to any of its undertakings. Consequently, its human 
rights program is certain to influence the future relationship of TogioziAl 
agencies to the United Nations. 


ORIGINS AND DEVELOPMENT OF A Human Riamrs ` 
PROGRAM IN THE INTER-AMERICAN SYSTEM 


Some authors have traced the origins of the concern of the American 
regional system for the international protection of human rights to the 
Inter-American Conference on Problems of Peace and War, held in Mexico 
City in February and March, 1945, to consider the postwar future of the 
regional system.* Others have noted even earlier antecedents.’ It is not 
clear, however, that the human rights program of the O.A.S. can claim so 
long a history. Although the Mexico City Conference of 1945 did adopt a 


. Resolution on the International Protection of the Essential Rights of Man,?° 


this early expression of regional interest in the protection of human rights 
was apparently designed to buttress the doctrine which is the very antith- 
esis of an effective program for the international protection of human 
rights—the regional doctrine of non-intervention. This was made clear 


7Art. 1 (d) of the Statute of the Council of Europe provides that ‘‘[m]atters 
relating to National Defense do not fall within the scope of the Council of Europe.’’ 
The Statute is reproduced in Robertson, op. cit. note 5 above, at 272. For succinct 
accounts of the functions and aims of the Council of Europe, see Robertson, ibid. at 
33-64, and Bowett, The Law of International Institutions 139-149 (1964 ed.). 

8 See Inter-American Institute of International Legal Studies, The Inter-American 
System: Its Development and Strengthening 39-40 (1966); and Scheman, té The 
Inter-American Commission on Human Rights,’’ 59 A.J.LL. 335 (1965). 

® The Inter-American Commission on Human Rights has cited as a ‘‘resolution on 
human rights’? the ‘‘Convention Relative to the Rights of Aliens,’’ signed at the 
Second International Conference of American States, held in Mexico City in 1901- 
1902. The purpose. of this convention was to codify the Calvo Doctrine and its 
limitations upon the right of diplomatie intervention in behalf of nationals in cases 
of denial of justice, or, as the Commission has described it, ‘‘to regulate the status 
of aliens resident in the various American States and to control the recourse of aliens 
to diplomatic approaches against the governments of the States in which they resided.’’ 
Inter-American Commission on Human Rights, Report of the Organization of American 
States to the International Conference on Human Rights, 1968, O.A.S. Official 
Records, OHA/Ser.L./V/II.18, Doc. 24 (English) (Dee. 26, 1967), pp. 5-6. The 
United States, it may be noted, did not accept the Convention Relative to the Rights 
of Aliens. See The International Conferences of American States, 1889-1928, at 
90-91 (1931). 

10 Res. XL, in Report of the Delegation of the United States of America to the Inter- 
American Conference on Problems of War and Peace 108 (1946). This passage is 
quoted at length in Inter-American J uridieal Committee, Report to the Inter- American 
Council of Jurists Concerning Resolution XXXI of the Bogota Conference (Inter- 
American Court to Protect the Rights of Man), reprinted in Anuario Juridico Inter- 
americano, 1949, at 298 (1950). 
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The Statute of the Commission adopted in 1960 by the Council of the 
O.A.8., which defines the Commission’s competence, gave little hint of the 
rôle which the new body would fashion for itself within the inter-American 
system, and indicates that some Members of the O.A.S. may have supposed 
that in voting to create the Commission they had merely voted for the 
establishment of one. more ‘‘study group”’ 


In carrying out its assignment of promoting respect for human 
rights, the Commission shall have the following functions and powers: 

a. To develop an awareness of human rights among the peoples of 
America; 

b. To make recommendations to the Governments of the member 
states in general, if it considers such action advisable, for the adoption 
of progressive measures in favor of human rights within the frame- 
work of their domestic legislation and in accordance with their con- 
stitutional precepts, appropriate measures to further the faithful ob- 
servance of those rights;. 

e. To prepare such studies or reports as it considers advisable in the 
performance of its duties; 

d. To urge the Governments of the member states to supply it with 
information on the measures adopted by them in matters of human 
rights ; 

e. To serve the Organization of American States as an advisory 
body in respect of human rights.7® 


By its own interpretation and application of its Statute, however, the 
Commission has received and reviewed communications from individuals 
and groups within Member States, studied conditions and held sessions and 
public hearings in particular states, and made findings and recommenda- 
tions thereon to the state or states involved.?® This interpretation of its 


on June 8, 1960, and by Res. XXII of the Second Special Inter-American Conference 
(1965), is available in Inter-American Commission on Human Rights, O.A.8. Official 
Records, OBA/Ser.L/V/II/14 (English), Doc. 33 (April 19, 1966). 

18 Art. 9 of the Statute of the Inter-American Commission on Human Rights, loc. 
cit. note 17 above, at 3—4. The Commission is composed of seven members who are 
nationals of the member states of the Organization of American States and ‘‘who 
shall be persons of high moral character and recognized competence in the field of 
human rights.’’ (Art. 3 [a] of Statute.) The seven members are elected in their 
personal capacity by the Council of the O.A.S. from a list'of panels of three persons 
proposed by each government of a member state (Art. 4 [a]). Only one national of 
any one state may be elected to membership in the Commission (Art. 4 [d]), and 
members may be re-elected (Art. 4 [e]). The members, who are elected for a four- 
year term, elect a Chairman and Vice Chairman from their number by an absolute 
majority vote. The Chairman and Vice Chairman serve a two-year term, and may 
be re-elected only once (Art. 6). See Council of the 0.A.8., Amendment to Art. 6 
of the Statute of the Inter-American Commission on Human Rights, Council Series, 
OBA/Ser. G/ITI/C-sa-664(3) (English) (April 24, 1968). 

19 The Commission has described the procedure of receiving petitions from indi- 
viduals as one ‘‘firmly rooted in actual practice . . . since the Commission was estab- 
lished, [and one which] warrants ... retention... in the new stage of protection 
oz human rights under the future Convention.’’. Inter-American Commission on Hu- 
man Rights, Opinion on the Draft Convention on Human Rights Approved by the 
Inter-American Council of Jurists (Part Two), O.A.S. Official Records, OBA/Ser.L/V/ 
1TL16;Doe. 8 (English) Rev. (April 24, 1967), p. 6. See also, Inter-American Com- 
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time resolved in favor of the doctrine of non-intervention. For at least 
a decade and a half after the end of the Second World War, the subject 
of human rights was largely limited to occasional lofty and vague pro- 
` nouncements, while non-intervention was enshrined in the Charter of the 
O.A.S. as the operative principle of the inter-American system.** 

The true beginnings of the regional human rights program may be found 
in the Fifth Meeting of Consultation of Ministers of Foreign Affairs of 
the American Republics, held in 1959 in Santiago, Chile. It was at this 
conference that the O.A.S. made its first major departures from the doc- 
trine of non-intervention and took its first steps toward the development 
of a regional program for the promotion and protection of human rights. 
. The Fifth Meeting of Consultation proclaimed the interdependence of the 

protection of human rights and the peace and security of the Western 
Hemisphere * and decided upon two important innovations: the creation 
` of the Inter-American Commission on Human Rights and the preparation 
of a regional convention on human rights. 


The Inter-American Commission on Human Rights 


Well before the proposed regional convention had been considered by 
Member States, the O.A.S. had acted to create an official body within the 
organization charged with ‘‘[the promotion of] respect for human rights’’ 
and ‘‘the [development of] an awareness of human rights among the 
peoples of America.” 18 The rights to be promoted were to be those enun- 
ciated in the American Declaration of the Rights and Duties of Man of 
1948.17 


maintenance of national identity. It is patent, however, that if collective action is 
unavailable to preserve democratic institutions, and states remain free to violate 
human rights within their own borders, no international declarations or conventions 
can be meaningful.’’ (Ibid. at 115-116. Emphasis added.) 

Compare tae views of Dr. Garcia Amador, loc. cit. note 12 above, and those of Pro- 
fessor Sir Humphrey Waldock, the first President of the European Commission on 
Human Rights, below at note 53. For some perceptive comments on the apparent 
reluctance tc recognize the conflict between ‘non-intervention and the protection of 
human rights and the promotion of democratic institutions by the inter-American 
system, see Ball, ‘‘Issue for the Americas: Non-Intervention v. Human Rights and the 
Preservation of. Democratie Institutions,’’ 15 International Organization 21 (1961). 

14 The Charter of the O.A.S. is reprinted at 46 A.J.I.L. Supp. 43 (1952). The 
doctrine of non-intervention is embodied in Arts. 15 and 17. 

15 Declaration of Santiago, Fifth Meeting of Consultation of Ministers of Foreign 
Affairs, Santiago, Chile, Aug. 12-18, 1959, reprinted in 55 A.J.LL. 537, 538 (1961). 

16 Res. VIII, Fifth Meeting of Consultation, reprinted in Inter-American Institute 
of Internaticnal Legal Studies, The Inter-American System: Its Development and 
Strengthening 41 (1966). Res. VIII is more recently reprinted in the report of the 
regional agency to the International Conference on Human Rights (1968), op. cit. 
note 9 above, at 108-109. 

17 The American Declaration of the Rights and Duties of Man was adopted at the 
Ninth International Conference of American States, Bogotá, Colombia (1948). For 
the text of the American Declaration, sea 43 A.J.I.L. Supp. 133 (1949). The Statute 
of the Commission, as approved by the O.A.8. Council on May 25, 1960, and amended 
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ters are so over-crowded that many items have to be postponed from year to 
year, and it has become more and more necessary to put the main burden 
on a few subsidiary organs of the United Nations and on special temporary 
bodies created to meet various emergency situations. The new organiza- 
tion ean be brought into existence by a resolution of the General Assembly 
in a manner similar to that used in the creation of UNCTAD and UNIDO. 
As the new organization will not have any new powers, but will merely 
provide for a more efficient exercise by the United Nations of powers 
already possessed ky it, UNOPHR can be established as a subsidiary 
organ of the United Nations, and of the General Assembly, under Articles 
7 and 22 of the Charter of the United Nations. 

2. Human Rights Council. The main organ of the new Organization 
should be a Human Rights Council which should combine the powers 
exercised at present by the Economie and Social Council and the Com- 
mission on Human Rights. While this new Council might have to report 
to the General Assembly through the Economie and Social Council, the 
latter would not be required to deal with the substance of the reports of 
the Human Rights Council. This has been in fact the practice of the 
Economie and Social Council in recent years, and, with the exception of 
certain organizational matters, the Council has served merely as a trans- 
mission link between the Commission on Human Rights and the General 
Assembly. The Montreal Assembly for Human Rights agreed that the 
Commission on Human Rights ‘‘has a status within the United Nations 
family of organizations which is not commensurate with the important 
responsibilities entrusted to it. It should no longer be merely one of a 
large number of commissions reporting to the Economic and Social Coun- 
cil and directed as to policy by that Council. It should be raised as soon 
as possible to the same level as the Economic and Social Council and 
should report directly to the General Assembly.’’ Like the present Com- 
mission on Human Rights the new Council might be composed of 32 
members. 

3. Third Committee of the General Assembly. That Committee of the 
Assembly deals at present with ‘‘social, humanitarian and cultural ques- 
tions.” It has been suggested recently that many of these questions are 
closely connected with the economic questions considered by the Second 
Committee of the Assembly and should be transferred to it. The Third 
Committee could then become the Human Rights Committee of the Gen- 
eral Assembly and might be able to deal more effectively with the many 
problems in this area. 

4. Human Rights Assembly. The Montreal Assembly for Human Rights 
considered an interesting new ‘‘proposal that at some future time the 
peoples of the United Nations should be directly represented in a perma- 
nent world forum, an Assembly on Human Rights, in which they might 
be able to discuss human rights problems of a general nature and advise 
the General Assembly on matters of policy in the human rights field.” 
There is no question that the new organization will need, in addition to a 
relatively small Council, a policy-making body on which all Members 


EDITORIAL COMMENT 


UNITED NATIONS MACHINERY FOR IMPLEMENTING HUMAN RIGHTS 


The Charter of the United Nations, the Universal Declaration of Human 
Rights and the other unanimously adopted declarations of the United 
Nations have established a legislative framework for the protection of hu- 
man rights throughout the world. The Montreal Statement of the As- 
sembly for Human Rights, of March 27, 1968, expressed the general 
consensus of international experts that the ‘‘Charter of the United Nations, 
the constitutional document of the world community, creates binding obli- 
gations for Members of the United Nations with respect to human rights’’; 
and that the ‘‘Universal Declaration of Human Rights constitutes an 
authoritative interpretation of the Charter of the highest order, and has 
over the years become a part of customary international law.’’ Similarly, 
the intergovernmental Proclamation of Teheran, of May 13, 1968, empha- 
sized that the ‘‘Universal Declaration of Human Rights states a common 
understanding of the peoples of the world concerning the inalienable and 
inviolable rights of all members of the human family and constitutes an 
obligation for the members of the international community.” The 
Teheran Conference also pointed out that since ‘‘the adoption of the Uni- 
versal Declaration of Human Rights the United Nations has made sub- 
stantial progress in defining standards for the enjoyment and protection 
of human rights and fundamental freedoms’’; but it added that ‘‘much 
remains to be done in regard to the implementation of those rights and 
freedoms.” More strongly, the Geneva Conference on Human Rights, 
held from January 29 to 31 by a group of non-governmental organiza- 
tions, noted that ‘‘the implementation provisions adopted by the United 
Nations are fragmentary and piecemeal in nature, resulting in lack of 
coordination, and that they all too often respond to the expediency of the 
moment.” 

An Ad Hoc Study Group, appointed by the Commission on Human 
Rights in 1967, studied ‘‘the question of the ways and means by which the 
Commission might be enabled or assisted to discharge functions in relation 
to violations of human rights and fundamental freedoms,” tut though 
many interesting ideas were presented to this Study Group, it proved im- 
possible to reach agreement on any recommendations. Taking into account 
the suggestions considered by the Study Group and the Geneva and 
Montreal ‘Conferences, the following proposals seem to emerge: 


1. A United Nations Organization for the Promotion of Human Rights 
(UNOPHR) having the same status as UNCTAD and UNIDO, should be 
established and should take over the various functions now scattered among 
a multiplicity of bodies. It is generally recognized that the present or- 
ganizational setup in the human rights field is completely inadequate. 
The agenda of most United Nations organs dealing with human rights mat- 
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impact upon the developing global system for the international pro- 
tection of human rights, but also in terms of its possibly far-reaching 
consequences for the future position of similar regional agencies within 
the Charter system." 


58 The Commission on Human Rights of the United Nations recently expressed its 
belief that ‘‘it is timely to give encouragement to the formation of regional commis- 
sions on human rights within or outside the United Nations system.’’ Res. 6 
(XXIII), Commission on Human Rights, U.N. ECOSOC, 42nd Sess., Official Records, 
Supp. No. 6 at 125, 126 (H/4322, B/CN.4/940) (1967). It did so in a resolu- 
tion establishing an ad hoc Study Group ‘‘to study in all its aspects the proposal to 
establish regional commissions on human rights within the United Nations family... .’’ 
The report of this Study Group reveals a wide divergence of opinion on the question 
of regional commissions on human rights. Some representatives expressed the view 
that the promotion and protection of human rights required a universal and cen- 
tralized approach through the United Nations, and others favored the establishment 
of regional commissions within the United Nations structure or outside of it. Some 
expressed concern with the affiliation of existing regional human rights commissions 
with political regional organizations, and others expressed the belief that there should 
be no formal link between the United Nations and a regional commission, and es- 
pecially no hierarchical link. There was apparently a widespread recognition of the 
value of some sort of regional action, but considerable disagreement with regard to 
the structure and institutional affiliation of any such regional undertaking. See Report 
of the Ad Hoe Study Group Established under Resolution 6 (XXIII) of the Com- 
mission on Human Rights, Commission on Human Rights, 24th Sess, U.N. Doe. 
E/CN.4/966 (Jan. 26, 1968). 

At its 24th Session in early 1968, the Commission on Human Rights requested the 
Secretary General to transmit the report of the ad koe study group to Member states 
and to regional inter-governmental organizations for their comments on the question 
of regional commissions on human rights. The Commission also decided to consider 
the question at its 25th Session in 1969, as a matter of priority. Res, 7 (XXIV), 
Commission on Human Rights, U.N. ECOSOC, 44th Sess., Official Records, Supp. 
No. 4 at 152-153 (H/4475, E/CN.4/972) (1968). 


x 
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hemisphere.’*** The application by the O.A.S. in recent years of a broad 
range of coercive measures against and within Member States, at a time 
when the political organs of the United Nations have appeared to be 
paralyzed by Cold War antagonisms,®> has given a certain plausibility 
to the notion that the 0.A.S. occupies, or is meant to occupy, within the 
Western Hemisphere a position akin to that of the United Nations on the 
global level. The plausibility of the notion is, of course, reinforced by the 
regional agency’s own recent and wide-ranging human rights program. 

The extent to which these new and autonomous regional undertakings 
conform to the Charter and promote widely shared expectations of world 
public order raises a major problem for international organization. Many 
of the recent and controversial activities of the American regional agency 
assume added importance because similarly constituted regional organiza- 
tions (such as the League of Arab States and the Organization of African 
Unity) may claim similar authority within their respective geographical 
spheres. 

The O.A.8.’ first steps toward a regional program for the international 
protection of human rights have been closely linked to the erosion of the 
distinctly regional doctrine of non-intervention and to the regional agency’s 
claim to virtual autonomy from the world organization in matters con- 
cerning peace and security.°° The interdependence of the protection of 
human rights and the maintenance of ‘‘international peace and security’’ 
is recognized in the Charter and practice of the United Nations and is 
repeatedly demonstrated by events.>* It indicates that the human rights 
program of the O.A.S. ought to be evaluated in terms not only of its 


54 Speaking at a symposium on the rôle of the American regional agency in the 
Cuban erisis of 1962, Mr. Abram Chayes, then Legal Adviser of the Department of 
State, asserted: 

“(NATO and SEATO and the Warsaw Pact are organized to exercise collective 
self-defense, within the term that is referred to in Article 51 [of the United Nations 
Charter]. But the OAS is much more than a defense organization; it is kind of a junior 
grade U.N. in the sense that it exercises within its regional sphere all of the kinds 
of activities that the U.N. engages in, world-wide... f[NATO, SEATO, and the 
Warsaw Pact] are defensive organizations, almost pure and simple, whereas the OAS is 
a structure designed to deal on a broad scale with the problems of international living 
in the hemisphere.’? Remarks of Mr. Abram Chayes in ‘‘The Inter-American System 
and the Cuban Crisis,’’ Background Papers and Proceedings of the Third Hammar- 
skjöld Forum 37 (Tondel ed., 1964). 

55 Mr. Chayes has expressed the view that the paralysis of the pol:tical organs of 
the United Nations would permit the O.A.8., among other agencies, to fll the void left 
by the United Nations’ inaction. See Chayes, loc. cit. at 47. 

86 The present author has considered these concomitant developments in Cabranes, 
loc. cit. nose 19 above. 

57 The Charter clearly identifies the observance of human rights with the achievement 
of peace among members of the world community. See, for example, Art. 55. That 
the promotion of human rights is one of the major purposes of the world organization 
is confirmed also by the terms of the preamble to the Charter and by many of its 
substantive provisions. On the significance of these provisions, see Lauterpacht, op. cit. 
note 1 above, Ch. 9; McDougal and Bebr, loc. cit. note 1 above, at 612-613; and 
Schwelb, ‘‘The United Nations and Human Rights,’’ 11 Howard Law J. 356, 363 
(1965). 
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Its activities as an informal conciliation agency, particularly in the 
Dominican Republic in 1965-66, have inspired justifiable confidence in the 
impartiality and integrity of its members and earned the Commission 
much well-deserved commendation. However, the Commission’s involve- 
ment in the 0.A.S.’ controversial ‘‘peace-keeping’”’ operations raises some 
serious questions and problems for the future. Although the full scope 
of the O.A.8.’ future claims to authority in matters relating to interna- 
tional peace and security are matters for speculation, we do know that its 
most recent claims have been expansive. We know also that the elevation 
of the Inter-American Commission on Human Rights to the status of a 
principal organ of the regional agency indicates anything but a divorce- 
ment of that entity from the goals and activities of the O.A.8.’ political 
organs. And we are aware that the Commission’s ill-defined mandate per- 
mitted it to place itself at the service of the political organs and the Secre- 
tary General of the O.A.S. in an unprecedented military enterprise in a 
Member State, avowedly undertaken in order to ‘‘ [maintain] the security 
of its inhabitants and the inviolability of human rights, and the establish- 
ment of an atmosphere of peace and conciliation that will permit the func- 
tioning of democratic institutions.’’ 

What would be the rôle of the Commission in the event of future 
coercive action by the O.A.8. in or against a Member State? Would its 
réle be limited to safeguarding the lives of victims of civil strife? Might 
its findings and reports on conditions in a state form the basis of, or pro- 
vide the occasion for, the political decision of other organs of the O.A.S. 
to take coercive measures? Will the Commission be insulated from the 
decision-making of future regional coercion undertaken without regard to 
the global organization entrusted with primary responsibility for the 
maintenance of international peace and security? 

“Investigation of the shortcomings of a State in regard to human 
rights,’’ as the first President of the European Commission on Human 
Rights has noted with respect to the clearly defined: activities of that 
entity, ‘‘is a very delicate form of intervention in its internal affairs.’’ 53 
This kind of intervention is perhaps all the more delicate when undertaken 
in the absence of enforceable treaty obligations by an organ of a regional 
organization which (quite unlike the Council of Hurope) serves as a col- 
lective self-defense organization and asserts ever-growing claims to 
authority to enforce its prescriptions for a regional public order. 

A former Legal Adviser of the Department of State, advocating an 
interpretation of the Charter of the United Nations which would permit 
the Organization of American States to undertake coercive measures 
against Member States without the prior authorization of the Security 
Council of the United Nations, has likened the American regional organi- 
zation to a ‘‘junior grade U.N., which provides a structure designed to 
deal on a broad scale with the problems of international living in the 


53 Professor C. H. M. Waldock, address at the World. Exhibition in Brussels, Sept. 3, 
1958, reprinted in ‘‘The European Convention for the Protection of Human Rights 
and Fundamental Freedoms,’’ 34 Brit. Yr. Bk. Int. Law 356, 362 (1958). 
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parties to the European Convention for the Protection of Human Rights 
and Fundamental Freedoms from adherence to the Covenants. Partici- 
pants in the established European system may be reluctant to adhere to a 
second, and possibly conflicting, set of international prescriptions or to 
accept two different international procedures for the enforcement of 
human rights. However, in the Western Hemisphere, where the regional 
organization has invested less time and resources than that of Europe in a 
regional human rights program, a concern about the allocation of compe- 
tence between the O.A.S. and the United Nations may prove more harm- 
ful to the prospects of the regional convention than to those of the 
global Covenants. 

The concern about possible conflict or confusion resulting from simul- 
taneous global and regional efforts to protect human rights may be some- 
what relieved by the requirement of the Optional Protocol to the Interna- 
tional Covenant on. Civil and Political Rights (which empowers the Human 
Rights Committee established by the Covenant to receive and consider 
petitions from individuals) that the Committee abstain from considering 
a matter that is ‘‘being examined under another procedure for interna- 
tional investigation or settlement.’’** This provision, and a virtually 
identical one in the draft convention on human rights prepared in 1959 
by the IACJ,®? would appear to grant an individual in a state that had 
accepted the enforcement procedures of both a regional convention and 
the U.N. Covenants an initial choice of regional or global forum. How- 
ever, the provision does not foreclose the possibility, for example, that 
different individual petitioners or different complainant states might 
raise the same question before different international entities. The po- 
tential for jurisdictional problems will remain, and pre-emption provisions 
in the Optional Protocol and in a regional convention would merely serve 
as a point of departure for those called upon to decide particular juris- 
dictional questions. 

Even if the adoption of the Covenants should lead to the discontinuation 
of the O.A.S. efforts to prepare a regional convention on human rights, 
the most significant possible source of institutional rivalry between the 
0.A.S. and the United Nations in matters involving human rights would 
persist. The Inter-American Commission on Human Rights will continue 
in existence regardless of the fate of the proposed regional convention. 

51 Art. 5, par. 2 (a), of the Optional Protocol, General Assembly Res. 2200 (XXI), 
loc. cit. note 2 above, at 888. 

52 See Art. 51 of the draft convention on human rights, in Council of the 0.A.5., 
Report on a Consultation with the Member States Regarding the Draft Convention on 
Human Rights, Submitted by the Committee on Juridical-Political Affairs, OBA/ 
Ser.G/IV, ©-i-787 (English) Rev. 3 (June 7, 1967), p. 32. However, this requirement 
of abstention would be applied only to cases involving ‘‘petitions lodged by one of 
the Contracting States’? under an amendment to the regional convention proposed in 
1967 by tke Inter-American Commission on Human Rights. See Inter-American 
Commission on Human Rights, Opinion on the Draft Convention on Human Rights 


Approved by the Inter-American Council of Jurists (Part Two), OEA/Ser.L/V/II.16, 
Doe. 8 (English) Rev. (April 24, 1967), p. 8. : 
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Although governments had been urged by the Council to reply to the 
consultation by September 1, 1967, only ten governments had replied by 
mid-January, 1968. The notable reluctance of a majority of the Members 
of the regional agency to respond to the Council’s consultation would 
seem to indicate that if the non-responding governments are not in fact 
opposed to the continued elaboration of a regional convention on human 
rights, they accord little or no priority to the idea. 


THE ORGANIZATION OF AMERICAN States, Tae UNITED NATIONS 
AND Human RIGHTS: SOME GENERAL CONSIDERATIONS 


The human rights program of the American regional agency has evolved 
in some unexpected directions since its beginnings in 1959. The draft 
convention on human rights prepared in 1959 by the Inter-American 
Commission of Jurists made little or no progress within the O.A.S. for 
seven years. Renewed interest in the convention was expressed by the 
Second Special Inter-American Conference in 1965, but the adoption in 
1966 of the International Covenants on Human Rights by the General 
Assembly of the United Nations may have had a retarding, or possibly 
fatal, impact upon the efforts to establish a judicial system for the pro- 
tection of human rights within the inter-American system. 

The reaction of some Latin American states to the Council’s recent 
consultation concerning the future of the regional convention on human 
rights reveals a growing concern over the proliferation of international 
agencies dealing with human rights matters and the consequent possi- 
bility of competing jurisdictional claims. This concern may deter some 


draft convention, in Council of the O.A.S., op. cit. note 29 above, at 46. In its answer 
to the consultation of the Council of the O.A.S. in 1967, however, the United States 
asserted that it ‘‘contemplates the possibility of the coexistence and coordination of UN 
and regional conventions on the same rights.’? Consejo de la Organización de Estados 
Americanos, Serie del Consejo, Observaciones de los Gobiernos Relativas al Proyecto 
de Convención Sobre Derechos Humanos, OEA/Ser.G/V, C-d-1519 (inglés-español) (7 
septiembre 1967), p. 1. 

502 On June 12, 1968, the Council of the O.A.S. adopted another resolution calling 
upon non-responding governments to reply to the consultation of June 7, 1967. It 
also asked the Inter-American Commission on Human Rights to prepare a draft of 
the Inter-American Convention on Human Rights, based upon its proposed amend- 
ments and modifications, which would be ‘‘in harmony with the International Cove- 
nants of the United Nations ...’’ This latest resolution on the subject requires 
that, after consideration by the Council of the O.A.S., the revised draft will be placed 
before the governments of the Member States. The latter will be expected to make 
appropriate observations within three months of the date the draft is presented to 
them by the Council. Thirty days after the expiration of this three-month period the 
Council is to convoke an Inter-American Specialized Conference, to be held preferably 
during 1968 (International Human Rights Year), to consider the draft and the 
observations and amendments put forward by governments and to decide whether to 
approve and sign a regional convention on human rights. Consejo de la Organizacién 
de Estados Americanos, Serie del Consejo, Informe de la Comisión de Asuntos Jurídico- 
Políticos Referente al Proyecto de Convención Sobre Derechos Humanos, OHA/Ser.G/ 
IV,Ci-837 (español) Rev. 3 (12 junio 1968). 
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desire to avoid the danger of possible conflicts of worldwide and regional 
rules and institutions,’’+* were as follows: 


1. Whether the governments of the American states, in approving 
at the Twenty-first Session of the General Assembly of the United 
Nations, Resolutions A, B, and C, concerning the international 
covenants on human rights, wished to establish a single universal 
system of regulation of human rights; or whether on the contrary 
they contemplated the possibility of the coexistence and coordination 
of the worldwide and regional conventions on the same rights. 

2. Whether, in the latter case, those governments consider the 
Inter-American Convention on Human Rights provided for in Article 
112 of the Protocol of Amendment to the Charter of the Organiza- 
tion of American States should be limited to establishing an inter- 
American institutional and procedural system for the protection of 
those rights that would include the Inter-American Commission on 
Human Rights and, eventually, an Inter-American Court of Human 
Rights.* 


Two major Latin American states, Argentina and Brazil, have re- 
sponded to the Council’s consultation by advocating the discontinuation 
of the work on the regional convention.*¢ Although eight other states 
expressed the general view that there did exist a possibility for what the 
Committee on Juridical-Political Affairs termed the ‘‘coexistence and co- 
ordination of world-wide and regional conventions on human rights,” * 
few of these expressed any affirmative support for a separate regional 
formulation of substantive principles. Thus, for example, Chile now 
takes the position that a regional convention on the subject of human 
rights should be limited to providing regional machinery for the imple- 
mentation of the substantive norms adopted in the United Nations Cove- 
nants.** Two other states, Uruguay and Venezuela, expressed similar 
views.*® Another of the states responding in favor of the continued efforts 
to prepare a regional convention was the United States, which, of course, 
has been notoriously disinclined toward conventions in the human rights 
area,”? 


44 Ibid, at 4. 45 Ibid. 

46 The statements of Argentina anë Brazil are available in Council of the O.A.S., 
Observations of the Governments Regarding the Draft Convention on Human Rights, 
Council Series, OEA/Ser.G/V, C-d-1519 (English) Add. 3 (Sept. 15, 1967), and ibid., 
Add. 8 (Nov. 17, 1967). 

47 Council of the O.A.S., op. cit. note 29 above, at 4. 

48 Council of the 0.A.8., op. cit. note 46 above, Add. 2 (Sept. 13, 1967). 

49 Council of the 0.A.8., op. cit. note 46 above, Add. 6 (Oct. 3, 1967) (Uruguay), 
and Add. 7 (Oct. 19, 1967) (Venezuela). 

50 Under an earlier administration, and under a different policy towari international 
agreements on human rights, the United States on several occasions noted the reserva- 
tion of its position with respect to the proposed regional convention. A statement to 
that effect was made by the United States with respect to Res. VIII of the Fifth 
Meeting of Consultation in 1959, loc. cit. note 16 above, and again in that year at 
the time of the adoption by the Inter-American Council of Jurists (IACJ) of the draft 
regional convention. See the statement of the United States following the text of the 
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under the convention be specifically identified with the existing one.. It 
has also proposed that past practices and decisions of the existing Com- 
mission be incorporated into the convention system by reference in the 
convention itself, 

- The same objective—the continuance of the existing Commission— 
would be assured by the entering into force of the Protocol of Buenos Aires. 
The Protocol transforms the existing body into a principal organ of the 
O.A.S. and provides that its structure, competence and procedure will be 
determined by the projected regional convention on human righis. With 
or without the regional convention, the Commission would, at the least, 
retain its present structure and functions.*° 

The strict timetable set by the Second Special Inter-American Confer- 
ence required that the draft convention be completed and revised by the 
Council of the O.A.8. by November, 1966. It was then to be submitted 
to the Members of the Organization three months after completion (Feb- 
ruary, 1967) in preparation for an Inter-American Specialized Conference 
to be called by the Council thirty days thereafter (March, 1967). 

Because ‘‘numerous urgent tasks connected with amendments of the 
Charter” * occupied the attention of the members of the Council’s Com- 
mittee on Juridical-Political Affairs, it was not until May, 1967, that this 
committee of the Council began its consideration of the Draft Convention. 
The Committee on Juridical-Political Affairs then took note of the fact 
that in December, 1966, the General Assembly of the United Nations had 
adopted the International Covenants on Human Rights, and that they 
had already been signed by four Member States of the O.A.S.4? Noting 
also that ‘‘the provisions in the regulatory and substantive part of the 
[IACJ] draft... are similar to those contained in the .. . covenants 
of the United Nations,’’ but that ‘‘the institutional and procedural stand- 
ards contained in the [[ACJ] draft . .. differ from those adopted.in the 
United Nations international covenants,” 4 the Committee proposed, and 
the Council agreed, that the Members of the O.A.S. should be consulted 
before proceeding further with the long-delayed draft convention. The 
questions submitted by the O.A.S. Council to Member States, ‘‘in the 

40 The Commission’s proposed amendment to the draft convention read as follows: 

t: The Inter-American Commission on Human Rights, created by the Fifth Meeting 
of Consultation of Ministers of Foreign Affairs, shall continue to have the structure, 
organization and functions conferred upon it by the Statutes approved by the Council 
of the Organization of American States, as recognized and expanded by Resolution 
XXII of the Second Special Inter-American Conference, and shall also have the 
powers herein assignated [sic] to it for the accomplishment of the purposes of the 
Convention.’? Ibid. at 6. 

By July, 1968, nine of twenty-one active Members of the O.A.S. were reported to 
have deposited inssrements of ratification of the Protocol of Buenos Aires. 

41 Council of the O.A.8., op. cit. note 29 above, at 2. 

42 The four Members of the O.A.S. which were reported to have signed the Inter- 
national Covenants on. Economie, Social and Cultural Rights and on Civil and Political 
Rights are Colombia, Costa Riea, Honduras and Uruguay. Ibid. 

43 Ibid, at 3. 
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Consultation, was not considered by a conference or meeting of the regional 
agency until November, 1965. The Second Special Inter-American Con- 
ference, held in Rio de Janeiro in the course of the intervention in the 
Dominican Republic and of the active presence of the Inter-American 
Commission on Human Rights in that country, not only gave formal 
sanction to the Commission’s broad interpretation of its own competence, 
but also resuscitated the efforts to elaborate a regional convention on 
human rights. It did so by referring the JACJ draft, and two draft 
conventions prepared by Uruguay and Chile, to the O.A.S. Council. The 
Council was required to consider and complete revisions of a draft conven- 
tion within one year, after having received the views of the Inter-Ameri- 
can Commission on Human Rights and other interested entities.™ 

In its report to the Council of the O.A.S. on the [ACJ draft convention, 
the Inter-American Commission on Human Rights has recommended that 
all of the provisions on economic, social and cultural rights, save those on 
the rights of labor unions and their memberships, be eliminated from 
the projected Inter-American Convention on Human Rights. The Com- 
mission has recommended the deletion of the provisions on self-determina- 
tion and permanent sovereignty over natural wealth and resources (Article 
20), on the novel ground that ‘‘a [regional] convention on fundamental 
human rights is [not] the appropriate place in which to reaffirm these 
principles.’’ 3° 

The Commission’s ‘‘serious doubts as to the appropriateness of including 
feconomic, social and cultural] rights in the present convention,’’ and its 
recommendation that they be eliminated from the convention, were avow- 
edly based on the apparent conclusion of the Council of Europe and the 
United Nations that these rights ‘‘because of their nature, should be cov- 
ered by a special system of international protection.” 3! However, in 
deference to the importance of these rights, the Commission recommended 
the adoption of some general provisions affirming in broad terms the 
intention to include, maintain and perfect provisions embodying them ‘‘as 
appropriate,’ in the domestic legislation of states parties.** 

The Commission has evidently been concerned about its own future 
within the institutional structure of the draft convention. It has there- 
fore recommended amendments to the IACJ draft which would explicitly 
provide that the existing Inter-American Commission on Human Rights is 
and will be the ‘‘Commission’’ to be established under the convention.®° 
It has proposed that the use of the name ‘‘Inter-American Commission for 
the Protection of Human Rights,’’ adopted in Article 34 of the IACJ 
draft, be replaced with its own name, and that the body to be established 


34 Second Special Inter-American Conference, Rio de Janiero, Brazil, Nov. 17-30, 
1965, Final Act, Res. XXIV, OHA/Ser.C/I.13 (English). 

36 Inter-American Commission on Human Rights, Opinion on the Draft Convention 
on Human Rights Approved by the Inter-American Council of Jurists (Part Two), 
OBA/Ser. L/V/II.16, Doe. 8 (English) Rev. (April 24, 1967), pp. 1-4. 

36 Ibid. at 1. 87 Ibid. 

38 Ibid. at 2. 39 Ibid. at 5. 
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whose achievement would be ‘‘progressive’’ and toward the full realiza- 
tion of which states parties bound themselves. As in the International 
Covenant on Economie, Social and Cultural Rights, the implementation of 
these provisions in the IACJ draft convention is sought not by formal 
judicial or quasi-judicial proceedings, but instead by periodic reports on 
the measures adopted by states parties in the observance of the enumerated 
economic, social and cultural rights (Article 59). These reports would be 
submitted to the same Commission which exercises a much broader com- 
petence with respect to civil and political rights. In addition, the IACJ 
draft would empower the Commission to request specific information from 
any of the states parties (Article 60). 

Another important enforcement measure in the [ACJ draft convention 
which has a counterpart in the International Covenant on Economic, Social 
and Cultural Rights is the provision granting competence to the Commis- 
sion to make ‘‘observations and recommendations’ (Article 58(1) (e) and 
Article 58(2)(a}). The existing Commission’s approach to its present 
mandate indicates that this provision also may be given a broad con- 
struction. 

A notable departure of the [ACJ draft from the approach taken in the 
‘ International Covenants on Human Rights, but one which conforms in sub- 
stance to a provision in the European Convention,” is the provision (Arti- 
cle 86) explicitly permitting any state to make reservations at the time of 
depositing its instrument of acceptance of the convention 


. . . if a Constitutional or legal provision in force in its territory 
should be contrary to any provision of this Convention, or if its legis- 
lation should not permit of the enforcement of such provision. 


The IACJ draft convention embodies in one instrument many of the 
more far-reaching provisions of both the International Covenants and the 
European Convention. In this sense, it is the most ambitious multilateral 
convention on human rights of any prepared by an inter-governmental 
organization. And this may be why the draft convention has made so 
little progress in the nine years since its adoption by the Inter-American 
Council of Jurists in 1959, and why, in its present form, it appears to 
have little chance of success. 


The Draft Convention since 1959 


The draft convention prepared with such urgency by the [ACJ in 
September, 1959, in response to the resolution of the Fifth Meeting of 


33 See Art. 64 of the European Convention, 45 ibid. at 37-38. The absence of a 
specific provision on reservations in the International Covenants on Human Rights 
does not preclude their admissibility under the general principles of international 
law. It is the traditional view that, ‘‘[s]ubject to the maintenance of the principle 
of [unanimous] consent, the law is neutral on the matter and permits the parties to 
adopt any machinery regarded by them as acceptable, either by way of advance pro- 
vision in the treaty itself or for obtaining assent to reservations made at the time of 
signature, accession or ratification.’’? McNair, The Law of Treaties 162 (1961). 
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pean Convention for the Protection of Human Rights and Fundamental 
Freedoms. . Articles 34-64 of the [ACJ draft provide for an Inter- 
American Commission for the Protection of Human Rights. This Com- 
mission is apparently intended to succeed the existing body, -which was in 
the process of being established at the time of the preparation of the [ACJ 
draft. Articles 65 to 81 provide for an Inter-American Court of Human 
Rights, whose jurisdiction is limited by the requirement of Article 73 that 
the Court ‘‘may deal with a case only after the Commission has acknowl- 
edged that it has not been possible to reach a settlement... .’’ 

The functions of the Commission for the Protection of Human Rights 
within the proposed regional system are strikingly similar to those of the 
European Commission on Human Rights. Like the European Commission, 
it would consider petitions only when a contracting party against which 
a complaint has been lodged has recognized the competence of the Com- 
mission to receive such petitions. Generally speaking, the Commission’s 
function is to decide the threshold quéstion of the admissibility of an 
application lodged by a state party, individual or group of individuals, 
association or corporation (Articles 48 to 51) ; to undertake an examination 
of the subject matter, and if necessary, to conduct an investigation (Ar- 
ticle 52(a)); to make available to the parties its good offices for fact- 
finding and conciliation (Article 52(b)); and, in the absence of an 
amicable settlement, to prepare and transmit to the state or states con- 
cerned a report on the facts and a statement of its conclusions (Articles 
55 and 56). If the matter is not submitted to the Court and its jurisdic- 
tion accepted, the Commission would then be empowered to decide, by a 
majority vote of its members, whether the state alleged to have violated 
the convention had breached its obligations thereunder; and if it decided 
in the affirmative, it could then prescribe appropriate remedial measures 
(Article 57). Thus, in the absence of submission to the jurisdiction of 
the Court, the Commission would be empowered to ‘‘decide by an absolute 
majority of its members as to whether the State complained against. . . 
has violated the obligations contracted under this Convention,” and to 
prescribe ‘‘the measures required by the decision of the Commission.’’ 
Under the circumstances, it is difficult to see what is left of the idea that 
submission to adjudication under the convention is a matter which re- 
quires a state’s consent. 

The enforcement measures noted above, including the provisions for 
conciliation and limited decision-making by the Commission and those 
concerning the operation of the Court, are confined solely to implementa- 
tion’ of the substantive provisions on civil and political rights. This 
follows the precedent established by the drafters of the International 
Covenants on Human Rights, who regarded the enumerated economie, 
social and cultural rights as being in the nature of societal goals 


32 European Treaty Series, No. 5, reprinted in 45 A.J.LL. Supp. 24 (1951). The 
text of the European Convention appears also in Robertson, Human Rights in Europe 
179 ff. (1963). . 
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for military service and other widely-accepted societal obligations, the 
prohibition of involuntary servitude (Article 4). The IACJ draft is also 
in substantial accord with the International Covenant on Civil and Political 
Rights in its enumeration of personal and individual guarantees, and in 
its omission of provisions for the protection of nationality, the freedom to 
change nationality, and the right of political asylum.?* 

There are also differences between the IACJ draft and the Covenant on 
Civil and Political Rights which deserve mention. The ITACJ draft in- 
cludes in Article 11 provisions guaranteeing to a person defamed in the 
press or other media of communication the right to have a correction or 
reply published in the same medium. This right is not included in the 
Covenant on Civil and Political Rights, in part because its general pur- 
pose is served by the global Convention on the International Right of 
Correction (1952). On the other hand, the [ACJ draft does not include 
the guarantees accorded to ethnic, religious and linguistic minorities in 
Article 27 of the Covenant on Civil and Political Rights: 


In those States in which ethnic, religious or linguistic minorities 
exist, persons belonging to such minorities shall not be denied the 
right, in community with the other members of their group, to enjoy 
their own culture, to profess and practice their own religion, or to 
use their own language.®° 


The provisions on economic, social and cultural rights adopted by the 
IACJ (Articles 20-33) generally correspond quite closely to those em- 
bodied in the Covenant on Economic, Social and Cultural Rights. The 
adoption in Article 20 of the [ACJ draft of the right of self-determination 
of peoples, and the equally amorphous principle of permanent sovereignty 
of peoples over their natural wealth and resources, corresponds to the first 
the [ACJ draft does include an article on the right to private property 
(Article 31). 

The ‘‘measures of implementation” proposed in the IACJ draft con- 
vention are clearly modeled after the institutional machinery of the Euro- 


292 Note, however, that Art. 24 (3) of the International Covenant on Civil and 
Political Rights provides that ‘‘[e]very child has the right to acquire nationality.’’ 
General Assembly Res. 2200 (XXI), loc. cit. note 2 above, at 878. 

30 General Assembly Res. 2200 (XXI), loc. cit. note 2 above, at 879. 

31 Art, 31 reads as follows: 

‘The States shell guarantee the right to private property, and its individual or 
collective use shall be subject to the interests of society, with respect at all times for 
the dignity of the individual and the inherent needs of family life. 

‘t Expropriation shall be legal in cases of public utility or social interest, in which 
case compensation will be made.’? 

Compare Art. 1 of the First Protocol (1952) to the European Convention for the 
Protection of Human Rights and Fundamental Freedoms, European Treaty Series, 
No. 9, reprinted in Myers, ‘‘Human Rights in Europe,’’ 48 A.J.I.L. 299, 301 (1954). 
See Schwelb, ‘‘The Protection of the Right of Property of Nationals Under the First 
Protocol to the European Convention on Human Rights,’ 13 A. J. Comp. Law 518 
(1964). 
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influence any future definition of the Commission’s competence in a re- 
gional instrument on human rights. 


The Inter-American Convention on Human Rights 


‘Tn contrast to the rapid and dramatic development of the Inter-Ameri- 
can Commission on Human Rights, the elaboration of a multilateral con- 
vention has been quite slow. The resolution of the Fifth Meeting of Con- 
sultation which called for the creation of the Inter-American Commission 
on Human Rights had also directed the Inter-American Council of Jurists 
(IACJ), an organ of the O.A.S. Council, to prepare a draft convention on 
human rights and one or more conventions ‘‘on the Creation of an Inter- 
American Court for the Protection of Human Rights and of other organi- 
zations appropriate for the protection and observance of those rights.” 78 
At a meeting held in Santiago shortly after the Fifth Meeting of Consulta- 
tion, and with a promptness not often displayed by similar inter-govern- 
mental organizations, the [ACJ prepared and approved a draft convention 
on human rights. Based in large part on the prior efforts of the United 
Nations and the Council of Europe, the IACJ draft convention seeks to 
accomplish what neither of the other two organizations considered possible: 
the incorporation in a single instrument of substantive provisions relating 
to economic, social and cultural rights as well as political and civil rights, 
and provisions for enforcement procedures.”® 

The eighty-eight articles of the [ACJ draft are divided into six ‘‘Parts,”’ 
the first of which consists of the thirty-three articles that set forth the sub- 
stantive rights sought to be protected or guaranteed. This first Part is 
divided into two ‘‘Chapters’’: the first (Articles 2-19) formulates a series 
of civil and political rights, and the second (Articles 20-88) enumerates 
economic, social and cultural rights. With some notable exceptions, the 
substantive provisions closely parallel those of the International Covenants 
on Human Rights. The limitations placed upon the power of the state 
over the individual, for example, are in substantial accord with those found 
in the International Covenant on Civil and Political Rights. These include 
the prohibition of arbitrary detention and arbitrary deprivation of life 
(Articles 2 and 5); the limitation on the imposition of capital punishment 
to ‘‘the most serious crimes and pursuant to the final judgment of a com- 
petent court’’ and the prohibition of its imposition on pregnant women 
and persons who, at the time the crime is committed, were under eighteen 
years of age (Article 2); the prohibition of cruel, inhuman or degrading 
treatment cr punishment (Article 3); and, subject to important exceptions 


28 Res. VIII of the Fifth Meeting of Consultation, loc. cit. note 16 above. 

29 The text of the draft convention on human rights prepared by the Inter-American 
Council of Jurists is available in Second Special Inter-American Conference, Rio de 
Janeiro, 0.A.3. Official Records, ORA/Ser.E/XIII.1 (English), Doc. 7 (March 1, 1965). 
This documert is appended to Council of the O.A.S., Report on a Consultation with the 
Member States Regarding the Draft Convention on Human Rights, Submitted by the 
Committee on Juridical-Politieal Affairs, Council Series, OEA/Ser.G/IV, C-i-787 
(English) Rev. 3 (June 7, 1967). 
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As Dr. Sandifer (a Commission member) has observed in an important 
essay on the Commission’s activities in the Dominican Republic, in that 
country the Inter-American Commission on Human Rights ‘‘found itself 
literally on the firing line of human rights,’’ in a mission ‘‘clearly not re- 
garded as one of studying and reporting but of using its resources and 
prestige to help to bring an end to the excesses and the violations of hu- 
man rights.” 24 

The Commission's activities in the Dominican Republic have been ap- 
propriately described as having ‘‘marked the culmination of the transition 
of the Commission from a study and reporting body to one with [a] far 
broader action range and rôle than ever anticipated by its creators.’’** It 
had previously claimed a competence effectively to consider individual peti- 
tions. The Second Special Inter-American Conference, held in November, 
1965, in Rio de Janeiro, bestowed upon the Commission the regional 
agency’s retrospective approval of this evolving ‘‘action range and rôle”? 
by commending the Commission for its past services and by granting more 
explicit authorization to receive and assess individual petitions and to 
address recommendations to particular states.?® 

The general claim by the regional agency to a major rôle in the inter- 
national protection of human rights, and in particular the claim of the 
Inter-American Commission on Human Rights to a broad-ranging com- 
petence, has been most recently and significantly accepted by the Third 
Special Inter-American Conference, held in early 1967 in Buenos Aires. 
At that Conference a Protocol of Amendment to the Charter of the Or- 
ganization of American States was signed which would elevate the Inter- 
American Commission on Human Rights to the status of a principal organ 
of the regional agency.” By the terms of the Protocol, the structure and 
competence of the Commission are to be determined by the projected Inter- 
American Convention on Human Rights. It is especially noteworthy, in 
view of the Commission’s expansive interpretation of its mandate, that 
upon the entering into force of the Protocol of Buenos Aires the Commis- 
sion will be elevated to its new Charter status without any more precise 
definition of its competence. Given the present uncertainty about the 
future of the regional convention on human rights, it is possible that the 
Commission may for some time enjoy a notable freedom of action. In 
turn, the activities and procedures of the Commission, repeatedly endorsed 
by authoritative conferences of the regional organization, will inevitably 


Report of the Organization of American States to the International Conference on 
Human Rights, 1968, op. cit. note 9 above, at 55. 

24Sandifer, The Inter-American Commission on Human Rights in the Dominican 
Republic, June 1965 to June 1966, op. cit. note 19 above, at 22. 

25 Ibid. at 23. 

26 Second Special Inter-American Conference, Rio de Janeiro, Brazil, Nov. 17-30, 
1965, Final Act, Res. XXII, reprinted in 60 A.J.I.L. 445, 458 (1966). This authority 
has now been incorporated in the Commission’s Statute, op. cit. note 17 above. 

27 Arts, 51 and 112, Protocol of Amendment to the Charter of the Organization of 
American States, 6 Int. Legal Materials 310, at 325, 342. See also Inter- American 
Commission o on Human Rights, op. cit. note 9 above, at 3-4, 


1968] PROTECTION OF HUMAN RIGHTS BY THE 0.A.S. 895 


own Statute, as one of the Commission’s members has noted, ‘‘laid a 
foundation for visitation, examinaticn, and recommendation with respect 
to conditions involving flagrant and persistent violations of human rights 
in individual countries.’’ 2° 

The most significant expansion of the Connan s RA tak 
place during the 1965 Dominican affair. In establishing the Inter-Ameri- 
can Peace Force in that year, it was the avowed purpose of the Tenth 
Meeting of Consultation of Ministers of Foreign Affairs of the American 
Republics'to create a military force whose objective was 


that of co-operating in the restoration of normal conditions in the Do- 
minican Republic, in maintaining the security of its inhabitants and 
the inviolability of human rights and the establishment of am atmos- 
phere of peace and conciliation that will permit the alba of 
democratic institutions.” (Emphasis added.) 


In the wake of the civil strife in the Dominican Republic and the armed 
intervention of the United States, and subsequently of the regional agency 
itself, the Inter-American Commission on Human Rights was asked by the - 
Secretary General of the O.A.S. to go to that country and use its good 
offices in the organization’s behalf.* As a result, the Commission un- 
dertook a remarkable humanitarian effort to save tke lives of innocent 
victims of the conflict, to safeguard the rights of persons held prisoner by 
both factions, to investigate charges of violations of human rights, and to 
mediate between contending groups in order to protect fundamental rights. 
The Commission even undertook to oversee and report on the conduct of 
the presidential election held in the Dominican Republic in June, 1966.23 


mission on Human Rights, Report of the Organization of American States to the 
International Conference on Human Rights, 1968, O.A.8. Official Records, OEA/ 
Ser.L/V/II.18, Doe. 24 (English) (Dec. 26, 1967), p. 59, and Sandifer, The Inter-Ameri- 
can Commission on Human Rights in the Dominican Republic, June 1965 to June 1966, 
prepared for the Hammarskjéld Forum on the Dominican Crisis (May 2, 1966) and 
published by the Inter-American Commission on Human Rights, 0.A.S. Official Records, 
OEA/Ser.L/V/I1.14, Doc. 13 (English) (April 15, 1966), pp. 7-9, 23. The process 
by which the Commission has claimed its present powers is described in Thomas and 
Thomas, ‘‘The Inter-American Commission on Human Rights,’’? 20 Southwestern 
Law J. 282 (1965); Sandifer, ‘‘Human Rights in the Inter-American System,’’ 11 
Howard Law J. 508, 516-524 (1965); and Cabranes, ‘‘Human Rights and Non-Inter- 
vention in the Inter-American System,’’ 65 Mich. Law Rey. 1147, 1166-1173 (1967). 

20 Sandifer, The Inter-American Commission on Human Rights in the Dominican 
Republic, June 1965 to June 1966, op. cit. note 19 above, at 9. 

210.A.8., Tenth Meeting of Consultation of Ministers of Foreign Affairs, Doc. 39 
(English) Rev. Corr. (1965), reprinted in 59 A.J.I.L. 987 (1965) and 4 Int. Legal 
Materials 594 (1965). 

220.A,8,, Tenth Meeting of Consultation of Ministers of Foreign Affairs, Situation 
Regarding Human Rights in the Dominican Republic (Preliminary Report), OEBA/Ser. 
L/V/11.12, Doe. 2 Rev. (June 23, 1965), p. 1. i 

23 The Commission certified that no reports of human rights violations during the 
balloting had been received. See Inter-American Commission on Human Rights, Report 
of the Inter- American Commission on Human Rights on Its Activities in the Dominican 
Republie (September 1, 1965, to July 6, 1966), OEA/Ser.L/V/II.15, Doc. 6 Rev. 
(English) (Oct 28, 1966), p. 30; and Inter-American Commission on Human. Rights, 
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would be represented. Its organizational rôle would be similar to that of 
the Conference of UNCTAD, but it might be different both as to compo- 
sition and functions. Such a Human Rights Assembly would be more 
representative of the peoples of the world if it were established on prin- 
ciples analogous .to those of the various parliamentary assemblies of 
European and other international organizations, such as the Inter-Parlia- 
mentary Union, in which parliaments are represented in accordance with 
various equitable formulas. Similarly, national parliaments might be di- 
rectly represented in such a Human Rights Assembly, the number of 
representatives from each country being to some extent related to that 
country’s population, subject to a few reasonable limitations. In this way 
a more equitable and more direct representation of all the peoples of the 
world would be assured and the decisions of the Human Rights Assembly 
could be brought directly to the attention of national parliaments by 
members of those parliaments participating in such an Assembly. The 
Human Rights Assembly would thus provide an effective sounding board 
for people’s grievances, a new method for preparing generally acceptable 
international declarations and conventions on human rights, and a 
liaison with national parliaments which are responsible, in the first place, 
for providing remedies for such grievances, for implementing such declara- 
tions, and for ratifying such conventions. 

5. Interim Human Rights Committee. While the Covenant on Civil 
and Political Rights provides for a Human Rights Committee, it cannot 
be established until the Covenant enters into force. In the meantime, 
the United Nations found it necessary to provide for a review of national 
reports on human rights by the Commission on Human Rights and for the 
consideration of cases of apartheid and other gross violations of human 
rights by the Sub-Commission on Prevention of Discrimination and Pro- 
tection of Minorities and various special committees. It would seem to be 
desirable to establish as part of UNOPHR an Interim Human Rights Com- 
mittee which could deal with all these special human rights problems in a 
continuous and consistent fashion. Its jurisdiction would be limited to 
those cases and prcblems which are already considered to be within the 
competence of the United Nations, and its creation would not impose any 
new obligations on Member States. Further matters might of course be 
referred to it by the General Assembly and other United Nations bodies, 
provided they are within the existing competence of these bodies. In 
particular, the General Assembly can make use in this connection of its 
broad power under Article 14 of the Charter to deal with situations re- 
sulting from a violation of the basic Purposes of the United Nations 
specified in Article 1 of the Charter, including violations of human rights 
obligations contained in paragraph 3 of that article, reinforced by Articles 
55 and 56 of the Charter. 

6. Regional Commissions. The Ad Hoc Study Group of the Commis- 
sion on Human Rights considered various proposals for the establishment 
of regional commissions on human rights in those areas where such bodies 
do not exist. Though the success of the European Commission of Human 
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Rights, and the interesting experience of the Inter-American Commission 
on Human Rights would seem to justify the promotion of similar commis- 
sions in other regions, the Study Group merely explored the various issues 
involved in such proposals and did not present any firm recommendations. 
The trend of the discussions was, nevertheless, favorable to the creation 
of additional regional commissions ‘‘on the direct and exclusive initiative 
of the Btates comprising a given region,’’ with United Nations assistance 
if requested. In any case, the relationship between the existing and new 
regional commission on human rights and the new United Nations organi- 
zation (UNOPHR) is likely to present some difficulties, and may re- 
quire special agreements between UNOPHR and each regional commission. 

7. Relationship to Other International Organizations. In addition to 
the regional organizations, there are several other international organiza- 
tions, including such specialized agencies as the International Labor 
Organization and the United Nations Educational, Scientific and Cultural 
Organizations, which have been active in human rights for many years 
and which are responsible for the implementation of important interna- 
tional ednventions on human rights. While all the United Nations activi- 
ties should be concentrated in the new organization, this organization 
should ‘ no way impinge on the work of the other international organi- 








zations active in the human rights field. More efficient concentration of 
the United Nations activities should make it easier to co-ordinate the 
work of|the United Nations with that of these other organizations and 
thus provide a more effective protection for human rights throughout 


the world. 
Louis B. Sonn 


SHOULD THE UNITED STATES RATIFY THE COVENANTS? A QUESTION OF MERITS, 
NOT OF CONSTITUTIONAL LAW 


The adoption by the General Assembly in December, 1966, of the 


Covenant on Economie, Social and Cultural Rights as well as the Covenant 
on Civil jand Political Rights with its attached Optional Protocol pro- 
viding for individual petitions, presents once more the issues of whether 
the United States Government should seek to ratify these instruments 
and what|obstacles would stand in the way of obtaining Senate consent to 
their ratification. The writer once considered these questions? shortly 
before the completion of the Human Rights Commission’s final drafts in 
1954. Although there are a few significant differences between the Hu- 
man Rights Commission’s provisions and those adopted by the General 
Assembly |after protracted consideration by the Third Committee, the 
issues and| arguments remain largely the same. 

On the policy level, the basic problem still is whether the United States 
should ratify these instruments, despite their many imperfections, in view 
of our past history and our present réle in the world. On the legal level, 
the same debate continues as to whether there are any valid constitutional 


1 MacChesney, ‘‘International Protection of Human Rights in the United Nations,’’ 
47 Northwestern U. Law Rev. 198(1952). 
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objections to the adoption by the United States of human rights conven- 
tions. It may well be urged that the so-called legal objections are in fact 
bottomed on policy considerations. However, in this comment they will 
be separated for purposes of discussion. 

There were a number of provisions in the Human Rights Commission’s 
final drafts that presented difficult questions for the United States. The 
first article in both Covenants, dictated by the General Assembly itself, 
provided for the ‘‘right’’ of self-determination, defined as including 
permanent sovereignty over natural resources. Moreover, after the an- 
nouncement by Seeretary Dulles in 1953 that the United States would 
not sign the Covenants and would no longer participate as actively in 
their formulation, the Covenants were made applicable to federal states 
without exception or limitation and the earlier United States advocacy of a 
federal-state clause was dropped. Furthermore, no provision was made 
for reservations. Finally, the refusal of the Commission to adopt any 
provision in the Economic and Social Covenant for the protection of 
property rights along the lines of Article 17 of the Universal Declaration 
of Human Rights was a glaring defect from the United States standpoint. 
Apart from these more general matters, the article in the Civil and 
Political Covenant prohibiting advocacy of national, racial, or religious 
hatred that would incite discrimination, hostility or violence created the 
further problem of reconciliation with our constitutional guarantee of 
freedim of speech. 

During the twelve years that the draft Covenants were being considered 
and revised by the Third Committee, new provisions were adopted which, 
to say the least, made it no easier for the United States and certainly 
increased the probabilities of substantial opposition to ratification. The 
mandatory Article 1 in both Covenants on the ‘‘right’’ of self-determina- 
tion and permanent sovereignty over natural resources was reaffirmed in 
stronger language, although a reference to obligations arising out of 
international law was added. Moreover, an additional separate article was 
inserted in each Covenant reasserting this same alleged inherent ‘‘right’’ 
to ‘‘fully and freely” dispose of their natural resources. To the previous 
provision in the Civil and Political Covenant prohibiting advocacy of 
hatred that would incite violence was added a paragraph providing for 
prohibition of war propaganda. Even more disturbing was the addition 
to Article 2 of the Economie and Social Covenant, which, in the second 
paragraph, broadly prohibited discrimination, of a new paragraph three 
authorizing ‘‘developing countries’? to determine to what extent they 
would discriminate against non-nationals with respect to the economic 
rights recognized in the Covenant. While making these changes, none 
of the questionable provisions or omissions that have been mentioned in 
the draft Covenants were deleted or rectified in the Covenants adopted 
by the General Assembly. 

Another important aspect of the Covenants is, of course, the efficacy 
of their implementation (enforcement) provisions. A rational decision 
with respect to their ratification must include a judgment as to whether 
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they contain meaningful advances in enforcement or are merely a re- 
iteration and extension of the standards of achievement previously stated 
in the original Declaration. From this standpoint it is somewhat ironie 
to note that the voting majorities. that extended. the scope of the sub- 
stantive provisions at the same time weakened considerably the provisions 
for enforcement, particularly with respect to the final implementation 
provisions in the Civil and Political Covenant. 

The Human Rights Commission draft authorized a Human Rights Com- 
mittee created under the Covenant to receive complaints by one state party 
against another state party, and if no solution was reached, to report to 
the parties concerned and for later publication their opinion as to whether 
the Covenant had been breached, with subsequent right of either party to 
bring the case before the International Court of Justice. In the General 
Assembly version, the Human Rights Committee may receive state com- 
plaints against another state only if both states have declared their willing- 
ness to be complained against. In such case. the Committee, if no solution 
has been reached, can now only report the facts briefly to the parties con- 
cerned with no further recourse except to an ad hoe Conciliation Com- 
mission appointed by the Committee with the free consent of the con- 
testants. If this further procedure reaches no acceptable solution, the 
Commission shall report the facts as well as its ‘‘views’’ on the possibilities 
of amicable solution to the parties concerned. With respect to states 
parties to the Covenant that have not declared their willingness to receive 
complaints, the Committee’s only ‘‘measure of implementation’’ is to re- 
ceive reports from the states parties, study them, and then transmit ‘‘gen- 
eral’? comments to the parties and to the Economic and Social Council. 
All of the steps under all these procedures require extended time in order 
to be compatible with the sensitivities of sovereign states. It would be 
difficult to imagine weaker measures of implementation. It is doubly ironic 
that these measures should effectively prevent the meaningful enforce- 
ment so feared by opponents of international protection of human rights 
and yet serve as a symbol of ‘‘ereeping internationalism. ”? 

On the other hand, the addition of an Optional, Protocol for individual 
petitions annexed to the Civil and Political Covenant is a modest but 
significant advance over the Human Rights Commission drafts which made 
no provision for individual complaints integrally or separately. States 
parties to the Optional Protocol must at least respond to the charges, even 
though the Human Rights Committee’s powers are limited to a forwarding 
of the Committee’s ‘‘views’’ to the contestants, and the right to include 
a summary of its activities under the Protocol in its annual report to the 
General Assembly. So far as implementation measures in the Economic 
and Social Covenant are concerned, there has been no substantial change 
in the reporting measures there provided. It may be said to have been 
slightly strengthened by permitting the Economie and Social Council to 
make recommendations of a ‘‘general’’ nature. 

The purpose of the foregoing discussion was not to examine in detail 
the- various provisions of the Covenants but to underline the problems 
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which make difficult the decision for the United States Government with 
respect to the desirability of signing and then pressing for- ratification of 
these major Human Rights Conventions. The arguments for and against 
ratification by the United States of treaties providing for international 
protection of human rights have been frequently stated and will not 
be repeated here. ‘The view of this comment is thai these important and 
complex issues should be decided on their merits without the distracting 
confusion introduced by the constitutional objections that have constantly 
been advanced for many years by the Standing Committee on Peace and 
Law Through the United Nations of the American Bar Association, and 
ultimately in almost all cases endorsed by the House of Delegates of that 
Association. 

Recent experience with the efforts to obtain ratification of the three 
human rights treaties sent to the Senate by President Kennedy in 1963 
makes it reascnably certain that the Standing Committee will similarly 
oppose the ratification of the Covenants on the same constitutional grounds. 
The three treaties were the Supplementary Convention on the Abolition 
of Slavery, the Convention on the Abolition of Forced Labor; and the 
Convention on the Political Rights of Women. Sending these three 
treaties to the Senate was in pursuance of a new policy announced by the 
Kennedy Administration, which stated that it would consider each human 
rights treaty on its own merits. In forwarding to the Senate these three 
treaties the Department of State asserted that their ratification would re- 
quire no change in existing United States law, and thus would not affect 
the existing federal-state structure, a statement which the Standing Com- 
mittee does not appear to challenge. 

In the Report? of that Committee supporting their recommendation 
against ratification of any of the three treaties, there was constant in- 
vocation of what might be called the ‘‘wedge’’ argument: that ratification 
of these three treaties would open the door to future ratification of what 
were presumably considered more far-reaching and even less desirable 
treaties such as the Covenants. The Report clearly threatened that rati- 
fication by the United States of these treaties would lead to a revival of 
proposals for constitutional limitation of the agreement-making power. 
In discussing the absence of a federal-state clause, for example, the Re- 
port charged that any change by treaty of the existing federal-state 
structure would ‘‘alter our form of government,’’ despite the power to 
make treaties in the Constitution itself. Once more, as in the Bricker 
controversy, it is implied that the decision in Missouri v. Holland was 
itself unconstitutional ! 

It is generally understood that the 1953 change of policy by Secretary 
Dulles was in response to the threat of the Bricker Amendment. It is 
not unfair to suggest that the major force behind the Bricker Amendment 
was the Standing Committee, and the American Bar Association in sup- 

22 Int. Lawyer 600. (1967). Although labeled as an excerpt, the Editor-in-Chief 


of the International Lawyer stated that ‘‘the main thrust of the report remains unim- 
paired.’’ Ibid. at 601. 
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port of the position of the Standing Committee. It is most interesting to 
note in the Report the use of this change of position as an argument 
against adoption of the three treaties. Thus, Dulles’ own statement and 
those of other officials following policy thus established are cited to show 
that the three treaties are not appropriate subjects of the treaty power. 
In view of the proximate cause of the change of position, this is indeed 
a ‘‘bootstrap’’ argument. 

Thelbasic constitutional position of the Report is a continuation of views 
originally espoused in the Bricker controversy. The Standing Committee’s 
thesis would seem to be that the constitutional test is whether a matter is 
of a domestic nature or is of international concern, and that the relation 
between a State and its own citizens is the essence of a domestic question 
and cannot become a matter of international concern. The writer agrees 
with Professor Gardner ë and with the statement * of eight members of the 
Council of the Section of International and Comparative Law of the 
American Bar Association that there is no substance to this constitutional 
iii and that it has no support in either Supreme Court decisions 
or prior practice. There is a vital difference between the established test 
of ‘‘all| proper subjects of negotiation’? and whether a particular sub- 
ject matter is, apart from its international impact, otherwise within do- 
mestic jurisdiction. If the subject of the treaty is properly a matter for 
international negotiation, it is a constitutional treaty, even though the 
subject jis also domestic. The Standing Committee also appears to rely 
on Article 2, Paragraph 7, of the United Nations Charter as re-enforcing 
its position. Certainly Article 2, Paragraph 7, of the Charter has never 
been part of our constitutional law and the Committee appears.to admit 
that at least internationally a treaty can remove a matter from the pre- 
viously applicable domestic jurisdiction clause.® 

It should be noted that the Standing Committee’s recommendations were 
not endorsed in toto by the Council of the Section nor ultimately by the 
House of Delegates. At an earlier stage the Section Council favored rati- 
fication not only of the Supplementary Slavery Convention but also of 
the Forced Labor Convention with an ‘‘understanding,’’ but did not 
favor ratification of the Political Rights of Women Convention. Ulti- 
mately, at the 1967 Annual Meeting of the American Bar Association in 
Honolulu, the Section’s Council and the Section favored only the rati- 
fication of the Supplementary Slavery Convention, opposed the ratification 
of the Political Rights of Women Convention, and took the position that 
no action, should be taken on the Forced Labor Convention. After spirited 
debate in' the House of Delegates, the position of the Standing Committee 
was rejected and the position of the Section was approved, a motion to 

2 Gardner, ‘*A Costly Anachronism,’’ 53 A.B.A.J. 907 (1967). 

42 Int. Lawyer 638(1967). Joint statement of Benjamin Busch, Walter E. Craig, 
Donald K.! Duvall, Harry A. Inman, Robert Layton, Leonard C. Meeker, Charles R. 
Norberg and John R. Stevenson. . d Ibid. 

sIn the context of the Bricker Amendment, the writer has stated his views on 


the constitutional questions involved. See MacChesney, ‘‘The Fallacies in the Case 
for the Bricker Amendment,’’ 29 Notre Dame Lawyer 651(1954). 











1968] EDITORIAL COMMENT 917 


endorse all three treaties having been previously rejected.’ Subsequently, 
the Senate Committee on Foreign Relations and the Senate itself acted in 
accord with the Section and Association positions. Thus the United States 
has now ratified its first human rights treaty prepared under the auspices 
of the United Nations, and this is one tiny step forward. However, the 
rejection of the two other treaties does not augur well for the prospects 
of successful ratification of the Human Rights Covenants. 

The complex and important issues involved in the decision as to whether 
the United States should ratify the Covenants and the Protocol in their 
present form should not be obseured by the interjection of constitutional 
objections that are lacking in substance. In view of the recent experience 
with the three treaties previously discussed, it may be sanguine to urge 
that the Covenants should be considered on their merits. Some of the 
difficulties for the United States have been mentioned. They should be 
balanced against the positive advantages for this country in participating 
in the great quest for international protection of human rights. What- 
ever the ultimate judgment, the United States should make this crucial 
decision in the light of all the competing policy considerations. It would 
not be worthy of our heritage and our responsibilities to abstain on 
spurious constitutional grounds. 

Brunson MacCresnry 


7The debate is reported in 53 A.B.A.J. 963 at 972-976(1967). 


NOTES AND COMMENTS 


MRS. FRANKLIN D. ROOSEVELT AND THE HUMAN RIGHTS COMMISSION 


Following President Franklin Delano Roosevelt’s death on April 12, 
1945, on the eve of the San Francisco Conference, his widow, Anna Eleanor 
Roosevelt, an active woman with great strength of body, mind and char- 
acter, returned to her cottage at Hyde Park. Im succeeding years she 
directed much of her energy to the United Nations Organization and its 
work on human rights. 

In its opening sentence the Charter of the United Nations, signed June 
26, 1945, at San Francisco, reaffirms ‘‘faith in fundamental human rights, 
in the dignity and worth of the human person, in the equal rights of men 
and women.’ By Article 55 (c) cf the Charter, the United Nations ‘‘shall 
promote ... universal respect for, and observance of, human rights and 
fundamental freedoms for all without distinction as to race, sex, language, 
or religion.” By Article 68 it is further specified that the Economic and 
Social Council shall establish a commission ‘‘for the promotion of human 
rights. ’’ 

Mrs. Roosevelt was not a member of the U. S. Delegation to the San 
Francisco Conference. However, in January, 1946, and thereafter through 
1952, she was a member of U. S. delegations to the U.N. General Assembly, 
representing the United States on the Third Committee (Social, Hu- 
manitarian and Cultural) of the General Assembly. Beginning with the 
meeting in the spring of 1946 of the so-called ‘‘nuclear’’ commission of 
nine members of which she was Chairman, she served as the United States 
member of the Human Rights Commission and as its Chairman from 1947 
to April, 1951. Her service with the Commission concluded with its meet- 
ing on June 13, 1952, the third that day, that began at 8 p.m. and lasted, 
due to Mrs. Roosevelt’s persistence, until it had completed the Report of 
the Commission on the work of its 8th Session. Actually that meeting 
lasted until 5:30 am. on the morning of June 14, ending at dawn, with 
the sun rising across the Hast River. 

Although my Office as Assistant Legal Adviser in the Department of 
State was on the east side of ‘‘Old State’’ building located on 17th Street, 
N.W., in Washington, D. C., and overlooked the White House grounds, I 
had not known Mrs. Roosevelt personally during her many years as First 
Lady of our land. It came as a surprise to me, therefore, when, following 
my first assignment by the Department of State to assist her as the U. 8. 
representative on the Commission (at the December, 1947, Session in 
Geneva), she repeatedly thereafter requested that I be assigned to her 
as adviser. 

Mrs. Roosevelt’s keenness of mind, political acumen both at home and 
abroad, cultural interests, gracious manner, genuineness, warm personality 
and deep interest in human welfare explain much, but not all, of her 
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success as a leader in the field of human rights. ‘‘Much, but not all,” 
I say, for the reason that I bore witness to the fact that she put herself, 
on her own momentum, to the task of learning not only that which her 
position on the Commission required but far more concerning human 
needs and plights the world over. She also put herself to understanding 
the Charter and learning the workings of the United Nations Organiza- 
tion, what it was intended to be and how it functioned. As Chairman of 
the Human Rights Commission for so many years she provided courageous 
and intelligent leadership, sharing knowledge and wisdom. 

Space does not permit a catalogue, with citation, of her contributions 
to the work of the Human Rights Commission. A few, I would like to 
pass on to the reader. 

She had in mind and repeatedly asserted that the Declaration of Human 
Rights should be a ‘‘ringing declaration,’’ to be committed to memory 
with ease and recited by school children the world over as we in America 
recite the opening clauses of our Declaration of Independence or the Pre- 
amble to the Constitution of the United States. In this, she was disap- 
pointed. Few undertake to memorize the page-long Preamble or the 30 
articles of the U.N. Declaration of Human Rights. Nevertheless, the 
repetition of its lasting language is frequently detected in more recent 
constitutions, proclamations, state papers, court decisions, editorials, ad- 
dresses, resolutions, petitions, and publications of many sorts in many 
places. Its influence is thus repeated. 

She was Chairman of the Human Rights Commission when, in De- 
cember, 1947, the decision of the Commission was made that the Commis- 
sion should first proceed with the drafting of a Declaration of Human 
Rights and then with the Covenant (or Covenants) of Human Rights 
which was begun and then with ‘‘Implementation.’’ We owe it largely 
to Mrs. Roosevelt that the initial impetus was given to the drafting of the 
Universal Declaration of Human Rights. In -her view the world was 
waiting, as she said, ‘‘for the Commission on Human Rights to do some- 
thing’’ and that to start by the drafting of a treaty with its technical 
language and then to await its being brought into force by ratification, 
would halt progress in the field of human rights. She spoke out, in those 
early days, that the world expected, and needed, a guide to the direction 
that these ‘‘fundamental human rights,” referred to in the Charter of 
the United Nations, should take. Granting that a Declaration would not 
be legally binding, she cautioned that the Commission must proceed with 
care in the preparation of texts. A Declaration, she pointed out, would 
not require ratification, it could be approved first by the Economic and 
Social Council and then adopted by the General Assembly, and thus be 
a great document with the seal of approval stamped thereon by the Mem- 
bers of the United Nations Organization, a document incorporating the 
ideals and aspiration of human beings the world over. 

As Chairman of the Commission and as the U. S. representative on the 
Commission she participated with great energy in the drafting of the 
Declaration in the Commission and in its later consideration in the General 
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Assembly. At Paris, as the final vote of the Assembly neared in the 
adoption of the Universal Declaration of Human Rights on December 10, 
1948, Mrs. Roosevelt arose and explained: 


In giving our approval to the declaration today, it is of primary 
importance that we keep clearly in mind the basic character of the 
document. It is not a treaty; it is not an international agreement. 
It is not and does not purport to be a statement of law or of legal 
obligation. It is a declaration of basic principles of human rights 
and freedoms, to be stamped with the approval of the General As- 
sembly by formal vote of its members, and to serve as a common 
standard of achievement for all peoples of all nations. 


The Human Rights Commission next concentrated on drafting the 
Covenants: (as completed) an International Covenant on Civil and Politi- 
cal Rights comprised of 53 articles with an Optional Protocol thereto, and 
an International Covenant on Economice, Social and Cultural Rights 
comprised of 31 articles. The drafting of the Covenants was difficult, en- 
compassing a wide range of concepts and subjects, and necessitating in 
the drafting of legal formulae the taking into account of differing re- 
ligions, traditions, political philosophies, legal systems, as well as economic, 
and social patterns. Much of the substantive drafting of the Covenant on 
Civil and Political Rights was completed during Mrs. Roosevelt’s partici- 
pation in the work of the Commission. 

Even as it was being prepared, the Covenant on Civil and Political 
Rights had its influence. Thus, the European Convention for the Protec- 
tion of Human Rights and Fundamental Freedoms, now in effect, was 
influenced in certain respects by the work of the Human Rights Com- 
mission on the Universal Declaration of Human Rights and on the 
Covenant on Civil and Political Rights, the draft of the latter being in 
an advanced form when the Council of Europe met at Rome in the summer 
of 1950 and adopted the European Convention. Further, it may also be 
noted that the Universal Declaration of Human Rights was in an ad- 
vanced stage of formulation, when the American Declaration of the 
Rights and Duties of Man was adopted in the spring of 1948 at the 9th 
Inter-American Conference at Bogotá. That document too bears evi- 
dence of the influence of the careful work previously done in the Human 
Rights Commission on the wording of the Declaration of Human Rights. 

The Covenant on Economic, Social and Cultural Rights was later 
drafted in the Commission on Human Rights and approved by the General 
Assembly, as was the Covenant on Civil and Political Rights, on Decem- 
ber 14, 1966 (Res. 2200 (XXI)). 

In my last conversation with Mrs. Roosevelt, a few months prior to her 
final illness, we compared notes on the progress in the field of human 
rights. She spoke with satisfaction of her work on the Commission, men- 
tioning specifically that ‘‘the rightness had stood the test of time.” We 
agreed, however, that, in view of what was bound to be a slow process of 
ratification, it was unfortunate that the Covenant (we were speaking of 
the Covenant on Civil and Political Rights) was not cast in the form of 
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numerous separate instruments subject to ratification, each treating of one 
or more related subjects, thus easing acceptance and the procedure of 
ratification. 


+*+ % * * ae 


Anna Eleanor Roosevelt was a great lady and a great humanitarian, 
and it was my high privilege to be associated with her. Her work on 
the Human Rights Commission is a lasting memorial to her and to the 
position she achieved among people of whatever rank, creed, color, or 
walk of life on every continent. It was her concern for people that caused 
her to be denominated the ‘‘First Lady of the World.” 

Marsoriz M. WHITEMAN 
Assistant Legal Adviser and Counselor on 
International Law, Department of State 


POLITICAL REFUGEES AND THE UNITED STATES IMMIGRATION LAWS: A CASE NOTE 
Since World War II, some 1,200,000 refugees from political, racial, or 
religious persecution in Europe, Asia, and Latin America, have found 
territorial asylum in the United States. Asylum has been made possible 
for them mainly through Executive and Congressional exceptions + to the 
immigration laws which up to 1965 had taken little cognizance of a condi- 
tion which has become endemic in the contemporary world. At the time 
of its enactment, the most comprehensive recent immigration law, the 
Immigration and Nationality Act of 1952, contained few provisions rele- 
vant to the plight of the political refugee. It excepted the ‘‘purely politi- 
cal offense’’ from the category of crimes involving moral turpitude for 
conviction of which an alien can be excluded from the country.” It pro- 
vided for ‘‘parole’’ or temporary admission of aliens at the discretion of 
the Attorney General ‘‘. . . for emergent reasons or for reasons deemed 
strictly in the public interest’’ and ‘‘a right of diplomatic sanctuary’’ for 
the disenchanted diplomat who chose to stay in the United States.* Once 
in the country, a refugee who became subject to deportation might find 
relief, at the discretion of the Attorney General, if the alien could prove 


1 E.g., Presidential Directive of Dec. 22, 1945, 13 Dept. of State Bulletin 981 (1945); 
Displaced Persons Act, 1948, 62 Stat. 1009; Refugee Relief Act, 1953, 67 Stat. 400; 
Refugee-Eseapee Act, 1957, 71 Stat. 639; ‘‘Fair Share’? Act, 1960, 74 Stat. 504. 

2 Sees. 212(a)(9)(10), 66 Stat. 182; 8 U.S.C, §§1182(a)(9) (10). A 1950 decision 
of the Board of Immigration Appeals indicates that ‘‘ political offense’? is defined in 
terms of Re Castioni, [1891] 1 Q.B. 149, 159. Matter of K, 4 Administrative Decisions 
under Immigration and Nationality Laws 108, 118 (1950) (cited henceforth as I. & 
N. Dec.) 

3 See. 212(d) (5), 66 Stat. 188; 3 U.S.C. §1182(d)(5). By Presidential Directive of 
Dec. 1, 1956, 15,000 Hungarian refugees were admitted under this section of the Act. 
103 Cong. Ree. 1355 (1957). The Presidential Directive of May 23, 1962, provided 
for the parole of Chinese refugees into the country, 46 Dept. of State Bulletin 993 
(1962). See. 241(e), 66 Stat. 208; 8 U.S.C. §1251(e). H.R. Rep. No. 1365, 82nd 
Cong., 2d Sess., p. 61 (1952). 
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that he would be in danger of physical persecution in the state to which 
he was to be deported.* 

In 1965 Congress amended the 1952 Act so as to eliminate the national 
origins quota system and, in consideration of political asylum, made special 
provision for the admission of refugees and expanded the definition of 
physical persecution.® After three years of experience with these changes, 
it may be useful to inquire into the utility of these two provisions to poli- 
tical refugees as evidenced by their interpretation in judicial and ad- 
ministrative proceedings. 


A. Admission cf Political Refugees: Section 203(a) (7) 


The Immigration and Nationality Act of 1952 as amended provides for 
the admission of a maximum of 170,000 immigrants each year exclusive 
of special immigrants or relatives of United States citizens. Of this num- 
ber, a maximum of 10,200 persons may be admitted on ‘‘conditional entry’’ 
if they can 


satisfy an Immigration and Naturalization Service officer at an exami- 
nation in any non-Communist or non-Communist-dominated country, 
(A) that (i) because of persecution or fear of persecution on account 
of race, religion, or political opinion they have fied (I) from any 
Communist or Communist-dominated country or area, or (II) from 
any country within the general area of the Middle Hast, and (ii) are 
unable or unwilling to return to such country or area on account of 
race, religion, or political opinion, and (iii) are not nationals of the 
countries or areas in which their application for conditional entry is 
made . 


A person admitted on conditional entry is regarded as an excludable alien, 
i.e., one liable to summary deportation, but this status may be adjusted to 
that of permanent resident at the diseretion of the Attorney General.” 
As the proviso to the above section indicates, such adjustment is made 
at the expense of the total number of conditional entries authorized for 
any one year: 


Provided, That immigrant visas in a number not exceeding one-half 
the number specified in this paragraph [t.e. 5100] may be made availa- 
ble, in lieu of conditional entries of a like number, to such aliens who 
have been, continuously physically present in the United States for 
a period of at least two years prior to application for adjustment of 
status.’ 


By administrative regulation, applications for admission on conditional 
entry must be made from Austria, Belgium, France, Germany, Greece, 


4 Sec. 243(h), 66 Stat. 214; 8 U.S.C. §1253 (h). 

579 Stat. 911. f 

8 Bec. 203(a)(7), 79 Stat. 913; 8 U.S.C. §1153(a)(7). ‘‘General area of the 
Middle East’? comprises the area from Libya to Pakistan and from Turkey to Saudi 
Arabia and Ethiopia. This section also provides for the admission of ‘‘persons up- 
rooted by catastrophic natural calamity.’’ 

7 Sec. 245, 66 Stat. 217; 8 U.S.C. §1255. 8 Sec. 203(a)(7), cited note 6. 
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Italy, or Lebanon.® It was unsuccessfully argued in Tai Mui v. Esperdy ™ 
that this regulation was invalid because it did not include the United 
States as a non-Communist state from which such an application might be 
made. ; 

The few judicial or administrative decisions treating Section 203(a) (7) 
to date have been concerned mainly with the issue of the eligibility of an 
alien for classification as a refugee so that the alien could take advantage 
of the proviso regarding adjustment of status to permanent resident. An 
applicant for relief under this section must have entered the country 
legally. An alien crewman who is legally in the country, however, can- 
not utilize the proviso in order to circumvent the statutory provision that 
an alien crewman is not entitled to take advantage of the permanent resi- 
dency provision of the Act. The proviso is intended to be ‘‘. . . a refer- 
ence point for determining the period of presence [of a refugee] in the 
United States’? and does not create new substantive rights for the alien 
erewman.’* The cases make it clear that departure from the homeland 
for a trip to the United States for medical reasons, education, or pleasure, 
and traveling on a valid passport subsequently revalidated in this country, 
does not constitute ‘‘flight’’ for fear of persecution within the terms of 
this section,™? although the alien may entertain misgivings about returning 
to the homeland, Even where the alien can prove that he fled his country 
for reasons of persecution, this argument can be invalidated for purposes 
of an application under the proviso, if too great a length of time has 
elapsed between the date of his departure from the homeland and the date 
of his application.** If it can be shown that before coming to the United 
States the applicant established a ‘‘permanent”’ residence in another coun- 
try, evidenced, for example, by ownership of business interests in Colombia 
or by sixteen years of government employment in Taiwan, the factor of 
flight is negated; however, it has been held in several instances that resi- 
dence in Hong Kong even for as many as five to seven years does not 
qualify as ‘‘resettlement’’ if the alien can prove that his status there was 
essentially that of a refugee.?® 

The circumstances of the applicant’s departure from the homeland con- 
stitute one important aspect of the case for classification as a refugee; the 
circumstances militating against his return to the homeland constitute the 


98 C.F.R. §235.9. 

10371 F.2d 772 (2d Cir., 1966), cert. denied, 386 U.S. 1017 (1967). 

11 Matter of Tom, 11 I. & N. Dee. 798 (1966) (Chinese national entered on false 
claim of American nationality). 

12 Wing Wa Lee v. Immigration and Naturalization Service, 375 F.2d 723, 724 (9th 
Cir., 1967), cert. denied, 389 U. S. 856 (1967); Tai Mui v. Esperdy, cited note 10. 

13 Matter of Lalian, Department of Justice, Interim. Decisions of the Board of 
Immigration Appeals, No. 1709 (1967) .(cited henceforth as Int. Dec. No.); Matter 
of Frisch, Int. Dee. No. 1686 (1967) ; Matter of Shirinian, Int. Dec. No. 1773 (1967). 

14 Matter of Sun, Int. Dec. No. 1685 (1966). 

15 Matter of Moy, Int. Dec. No. 1707 (1967); Matter of Sun, cited above; Min Chin 
Wu v. Fullilove, 282 F. Supp. 63 (N.D. Calif., 1968); Matter of Chai, Int. Dec. No. 
1698 (1967); Matter of Hung, Int. Dec. No. 1722 (1967). 
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other major aspect. Although the alien has to establish that he is unwilling 
or unable to return to his country for fear of persecution, he does not have 
to prove ‘‘that he would in fact be subjected to persecution if he returned 
there.’’7}** On the other hand, an applicant who pleaded that she was un- 
willing to return to her country because she anticipated prosecution there 
for having stayed abroad too long was denied relief under the proviso be- 
cause prosecution in the sense of ‘‘. . . a criminal sanction that is recon- 
cilable|with generally recognized eoneepta of justice’’ is distinguished in 
immigration practice from persecution for racial, religious, or political 
reasons.?7 

Although classification as a refugee under Section 203(a)(7) requires 
proof of all of the conditions provided therein,?* it has been held that no 
other conditions may be added by administrative fiat, such as an attempt to 
show that the would-be refugee could find asylum elsewhere than in the 
United States? The decision as to classification is made by the District 
Director of the Immigration and Naturalization Service where the appli- 
cation is submitted, and no appeal lies from his determination.”° 








B. Expulsion of Political Refugees: Section 243(h) 


Section 243(h) of the Immigration and Nationality Act of 1952, which 
provided that ‘‘ [t]he Attorney General is authorized to withhold deporta- 
tion of any alien within the United States to any country in which in his 
opinion the alien would be subject to physical persecution and for such 
period of time as he deems to be necessary for such reason,’’ was revised 
in 1965 by substituting ‘‘persecution on account of race, religion, or politi- 
cal opinion”? for ‘‘physical persecution” on the argument that ‘‘[t]ech- 
niques of persecution are not limited to bodily violence alone.” ?! For the ` 
alien! subject to deportation, a successful application under this section 
provides a temporary extension of political asylum, albeit at the pleasure 
of the Attorney General. But an examination of recent judicial and ad- 
miniktrative decisions treating this section suggests that success is not 
easily achieved here. The frame of reference for proceedings under this 
section is the following administrative regulation : 





The respondent has the burden of satisfying the Special Inquiry 
iOfficer that he would be subject to persecution on account of race, 
religion, or political opinion as claimed. The determination under 
section 248(h) of the Act may be based upon information not of 
record if, in the opinion of the Special Inquiry Officer or the Board 
| [of Immigration Appeals], the disclosure of such information would 
| be prejudicial to the interests of the United States.?* 


Matter of Moy, Int. Dec. No. 1708 (1967). 
Matter of Shirinian, 3, cited note 13. See Blazina v. Bouchard, 286 F.2d 507, 511 
(8rd Cir., 1961), cert. denied, 366 U.S. 950 (1961), for an endorsement of this position. 
18 Matter of Adamska, Int. Dee. No. 1727 (1967). 
19 Matter of Moy, cited note 16. 
208 C.F.R. §245.4. See, Matter of Garcia-Meijides, Int. Dec. No. 1696 (1967). 
21-66 Stat. 214; 8 U.S.C. §1253(h); 79 Stat: 918, H. B. Rep. No.-745, 89th Cong., 
1st /Sess., p. 22 (1965). 228 C.F.R. §242.17(c). 
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Arguments advanced for relief under Section 243(h) have included an- 
ticipation of political persecution in Hong Kong should that colony fall 
under the control of Communist elements or be seized by the Peoples’ 
Republic of China,** discrimination in Viet-Nam because the respondent 
received his medical training in the United States, a Turkish national’s 
fear of religious persecution in Turkey because of her Greek Orthodox 
belief,?5 a Chinese national’s anticipation of economie persecution by the 
British Government of Hong Kong,” the prospect of political persecution 
in Iran in retaliation for the alien’s participation in an Iranian student 
organization in the United States which was opposed to the Shah,” fear 
of political persecution in Haiti on grounds of being a member of a family 
which had fied the country some years previously, although the alien in 
question had lived on in Haiti.and had traveled in and out of the country 
without hindrance,” and the expectation of political persecution in Yugo- 
slavia as evidenced by a seaman’s experience of being subjected to threats 
on board ship for not having joined the Communist Party.”® 

None of these arguments was deemed sufficiently meritorious to warrant 
discretionary withholding of deportation. The basic difficulty in these 
cases appears to have been insufficient evidence to sustain the alien’s plea 
of fear of persecution on grounds of race, religion, or political opinion. 
Although the evidentiary standards of such administrative proceedings are 
not so strict as those of the courtroom, so that pertinence of evidence— 
including letters, newspaper reports, and hearsay—takes precedence over 
quality of evidence,®° yet the Immigration Service by utilizing the Gov- 
ernment’s fact-finding resources, including confidential information, is in 
a position to refute the usually vaguely supported allegations of persecu- 
tion submitted by the refugee. The expectation of prosecution on 
criminal charges in the state of destination or of harassment there be- 
cause of the applicant’s criminal record in the United States is not, in 
accordance with the Immigration Service’s practice, equated with per- 
secution.®? 

28 Lam Leung Kam v. Esperdy, 274 F.Supp. 485 (8.D.N.Y., 1967); Yui Ting Sang v. 
Esperdy, 278 F.Supp. 184 (8.D.N.Y., 1967); Sui Fung Luk v. Rosenberg, 276 F.Supp. 
909 (C.D.Cal., 1967); Cheng Kai Fu v. Immigration and Naturalization Service, 386 
F.2d 750 (2d Cir., 1967). 

24 Matter of Nghiem, 11 I. & N. Dec. 541 (1966). 

28 Lena v. Immigration and Naturalization Service, 379 F.2d 536 (7th Cir., 1967); 
Sadeghzadeh v. Immigration and Naturalization Service, 393 F. 2d 894 (7th Cir., 
1968) (Christian convert feared religious persecution in Iran). 

26 Matter of Man, Int. Dee. No. 1753 (1967). 

27 Matter of Kojoory, Int. Dec. No. 1731 (1967); Hosseinmardi v. Immigration and 
Naturalization Service, 391 F. 2d 914 (9th Cir., 1968). 

28 Hyppolite v. Immigration and Naturalization Service, 382 F.2d 98 (7th Cir., 1967). 

29 United States ex rel. Kordie v. Esperdy, 276 F. Supp. 1 (S8.D.N.Y., 1967), aff’d, 
386 F.2d 232 (2d Cir., 1967). 

80 Matter of Sihasale, Int. Dec. No. 1629 (1966); Novine v. Immigration and 
Naturalization Service, 371 F.2d 272 (7th Cir., 1967). 

s1 Lam Leung Kam ~v. Esperdy, cited note 23; Hyppolite v. Immigration and 
Naturalization Service, cited note 28. 

32 Matter of Nagy, Int. Dec. No. 1666 (1966) (Hungarian national stayed abroad 
too long}; Matter of San, Int. Dec. No. 1661 (1966) (Chinese national feared em- 
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Apart from the necessity of having to make a good case for fear of per- 
secution, the refugee seeking relief under Section 243(h) must reckon with 
the element of administrative discretion. This type of case usually comes 
before jthe Courts of Appeals for review of an order by the Board of Immi- 
gration Appeals denying the alien’s motion for withholding of deportation 
under ithis section. The petitioner will contend that the immigration au- 
thorities have abused their discretion or were arbitrary in their interpre- 
tation lof the discretionary authority provided in the section. Here again, 
the petitioner has the burden of proof that his evidence of expected per- 
secution is so strong that the immigration authorities’ refusal to withhold 
deportation in the face thereof was patently an abuse of power.’ As the 
Court; of Appeals for the Seventh Circuit put it, ‘‘[i]t is clear that the 
Attorney General employs stringent tests and restricts favorable exercise 
of his discretion to cases of clear probability of persecution of the particu- 
lar. individual. petitioner.” ** That ‘‘clear probability of persecution’’ is 
not easy to prove. An alternative ground for review is.the petition for 
the re-opening of deportation proceedings. The courts have interpreted 
this type of petition strictly, requiring the alien to indicate that additional 
facts| regarding his expected persecution will be brought forward in the 
new hearing or to show that he can offer sufficient new evidence so that 
the withholding of deportation will result from such new. hearing.®® 
Courts are sensitive to the use of this move for dilatory purposes. 

The limited number of administrative and judicial decisions interpreting 
Sections 203(a)(7) and 248(h) since 1965 does not provide adequate 
grounds for firm conclusions as to the usefulness of these sections to politi- 
cal refugees who have found territorial asylum in the United States. It 
is clear from the cases that the ‘‘. . . statutory standards for refugee status 
under section 203(a) (7) ... are substantially broader’’ 3 than the stand- 
ards, in terms of both administrative regulation and interpretation, 
which have been established for Section 248(h) during the thirteen years 
of practice preceding its revision in 1965. It does seem to be easier to 
get into the United States as a refugee than to remain in it if one should 
become entangled in deportation proceedings. The cases also indicate that, 
where Section 243(h) is at issue, the courts are reluctant to pass judgment 
upon the mode of exercise of the Attorney General’s discretionary power 
in an area which can also involve considerations of foreign policy. 

Arona E. Evans 











bead lement charge); Maiter of Bufalino, 11 I. & N. Dec. 351 (1965) (Italian national 
having criminal record in United States). 

38 United States ex rel. Kordie v. Esperdy, 276 F. Supp. 1, 3, cited note 29; De Lucia 
v. Įmmigration and Naturalization Service, 370 F.2d 305 (7th Cir., 1966), cert. denied, 
386 U.S. 912 (1967); Hyppolite v. Immigration and Naturalization Service, cited 
note 28. 

34 Lena v. Immigration and Naturalization Service at 538, cited note 25. 

35 Novinc v. Immigration and Naturalization Service, cited note 30; Lam Leung Kam 
v. Esperdy, cited note 23; Cheng Kai Fu v. Immigration and Naturalization Service, 
cited note 23. An application to re-open does not automatically stay deportation. 8 
C.F.R. §103.5. Kwong Chau v. Esperdy, 276 F.Supp. 897 (8.D.N.Y., 1967). 

36 Matter of Adamska at 1, cited note 18. ' 
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SOVIET UNION WARNS UNITED STATES AGAINST USE OF NORTHEAST PASSAGE 


On August 28, 1967, the Soviet Ministry of Foreign Affairs advised 
the American Embassy in Moscow that the passage of certain U. S. ships 
through the Vilkitsky Straits ‘‘would be a violation of Soviet frontiers,’’+ 
The ships in question were the 169-foot Coast Guard icebreakers Edisto 
and Eastwind. Having left from Thule on the northwest coast of Green- 
land, they planned to circumnavigate the Arctic Ocean by going around 
Greenland and Iceland, to cross the five seas north of the Soviet Union 
and to return to Thule by way of the Northwest Passage. They had pro- 
ceeded across the Barents and Kara seas and intended to remain on the 
high seas by passing north of Severnaya Zemlya and the New Siberian 
Islands, but polar ice forced a change in their itinerary. This change re- 
sulted in an incident which the State Department summarized as follows: 


... heavy ice conditions made it impossible for the vessels to proceed 
north of. Severnaya Zemlya. On August 24 our Embassy in Moscow 
notified the Soviet Ministry of Foreign Affairs of this situation and 
stated it would be necessary for the two vessels to pass through Vil- 
kitsky Straits south of Severnaya Zemlya in order to complete their 
journey. 

In response the Soviet Ministry of Foreign Affairs made a statement 
to our Embassy that the straits constituted Soviet territorial waters. 

On August 28 as a result of a routine message from the icebreakers 
to the Soviet Ministry of the Maritime Fleet, the Soviet Ministry of 
Foreign Affairs reaffirmed its declaration of August 24 and made it 
clear that the Soviet Government would claim that passage of the 
ships through the Vilkitsky Straits would be a violation of Soviet 
frontiers.? 


As shown on the map,’ a group of five small islands, the Geyberga Islands, 
divides the western entrance of what would otherwise be a single strait, 
averaging about 40 miles wide, into two straits. The strait north of the 
Geyberga Islands is about 2214 miles wide and the southern strait, about 
11 miles.* The Soviet Union, therefore, claims that the Straits constitute 
territorial waters. It contends that it has been claiming territorial waters 
of a breadth of 12 miles since 1909,° and it must be conceded that the tra- 


1 Department Statement of Aug. 31, 1967, in 57 Dept. of State Bulletin 362 (1967), 
and 62 A.J.LL. 150-151 (1968). 2 Ibid. 

3 Traced from Map 6618, published by the U, 8. Naval Oceanographic Office, under 
the authority of the Secretary of the Navy. It is dated July 17, 1967, and makes 
use of available data up to 1966. It proved impossible for the writer to obtain maps 
from the U.S.S.R. 

4The measurements were made by the writer and so was the positioning of the route. 
The writer is indebted to Dr. Melvin G. Marcus, Professor of Geography at the Uni- 
versity of Michigan, who kindly verified the measurements of the Vilkitsky Straits, 
His exact measurement of the northern strait was 22.51 miles, 

5 The ‘‘Law on the Extension of the Maritime Custom Zone’’ adopted on Dec. 
10, 1909, is cited by the U.S.S.R. as having established its 12-mile territorial sea. 
See Synoptical Table prepared by the U.N. Secretariat based upon information re- 
ceived from States, Annex, Doc. A/CONF. 19/4, in Second U.N. Conference on the 
Law of the Sea, A/Conf. 19/8, pp. 157-163 (1960). 
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ditional 3-mile limit has not been adhered to by the majority of countries 
in recent times.® 

The last real attempt to have the 8-mile limit accepted as a common 
standard for all was made at the 1960 Conference on the Law of the Sea. 
Since then the tendency, if any, has been toward a wider recognition of a 
12-mile jurisdictional limit. Both the United States and Canada, for in- 
stance, have now adopted an exclusive 12-mile fishing zone.” Since the 
1960 Conference failed to adopt a common standard, a claim of a 12-mile 
territorial sea cannot be regarded as prohibited by international law. In- 
deed, the objections against this claim have been so few in recent years 
that it may well be possible to maintain that a 12-mile territorial sea is 
now quite permissible under customary international law. The present 
analysis will, therefore, proceed on the assumption that such a claim is 
permissible and that the Vilkitsky Straits are properly regarded by the 
Soviet Union as territorial waters. Given this assumption, is there a 
right of innocent passage through the Straits? The Department of State 
asserts that there is: 


There is right of innocent passage for all ships through straits used 
for international navigation between two parts of the high seas, 
whether or not, as in the case of the Vilkitsky Straits, they are de- 
scribed by the Soviet Union as being overlapped by territorial waters, 
and there is an unlimited right of navigation on the high seas of straits 
comprising both high seas and territorial waters.* 


The right of innocent passage in international law is as old as the law of 
the sea itself and is merely a normal consequence of the fundamental 
principle of freedom of navigation. The 1958 Convention on the Terri- 
torial Sea and the Contiguous Zone,® which entered into force in 1964, 
confirms the existence of the right of innocent passage and clarifies the 
extent of its application and the conditions of its exercise. Both the 
Soviet Union and the United States have ratified the Convention. A basie 
provision of that Convention specifies that ‘f. . . ships of all States, 
whether coastal or not, shall enjoy the right of innocent passage through 
the territorial sea.’’?° The coastal state may, however, ‘‘suspend tem- 
porarily in specified areas of its territorial sea the innocent passage of 
foreign ships if such suspension is essential for the protection of its 
security.” © But the principle of freedom of navigation in favor of all 
states was considered so basic by the 1958 Conference as to take prece- 
dence over the security interests of any particular state. Consequently, 
the Convention provides that ‘‘(t)here shall be no suspension of the inno- 
cent passage of foreign ships through straits used for international 


6 See Synoptical Table, op. cit. 

T Bee ‘*The Territorial Sea and Fishing Zones Act,’’ Statutes of Canada, 1964, 13 
Eliz. II. ¢.22; and ‘‘The Twelve-mile Fishery Limit Aect,’? 80 Stat. 908 (1966). 

£ Department Statement, loc. cit. note 1 above. 

9516 U.N. Treaty Series 205; T.LA.S., No. 5639; 15 U. S. Treaties 1606; 52 
A.J.I.L. 834 (1968). 10 Art, 14, par. 1, 

11 Art, 16, par. 3 
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{ 
navigation between one part of the high seas and another... .°12 In 
keeping with the decision of the International Court of Justice in the 
Corfu! Channel case, the Conference seemed to have attached more im- 
` portance to the geographical fact that a strait connects two parts of the 
high seas than to the degree of its use for international navigation. 
The International Law Commission, in its draft which served as a basis 
for the Convention, had inserted the limiting adverb ‘‘normally’’ 1t before 
the phrase ‘‘used for international navigation,’’ but the Geneva Con- 
ference decided to delete that word. Even with this amendment, however, 
the requirement remains that there must be some use of the strait for 
international navigation before the right of innocent passage becomes 
secure beyond the possibility of suspension, and the Vilkitsky Straits 
appear not to meet this requirement. It has been possible to find a record 
of only three passages of foreign ships through the Northern Sea Route. 
The Swedish ship Vega, under the command of Nordenskiold, became the 
first to sail the whole length of the Northeast Passage in 1878-1879. The 
second was Amundsen’s Maud, a Norwegian vessel, in 1918-1919. The 
third was the German ship Komet which traversed the whole passage from 
August 19 to September 5, 1940.15 The first two ships made voyages of 
scientific exploration, before the development of the Northeast Passage 
by the Soviets. The third voyage was made with the approval of the 
Soviet Union and with the assistance of its icebreakers. The sea route 
was/also traversed many times by the U.S.C.G. icebreakers Westwind and 
Southwind during World War II, from 1942 to 1945, but they were sail- 
ing junder Soviet flags pursuant to a Lend-Lease agreement. Since World 
War II the Soviet Union has made extensive use of the Northeast Passage 
for exploitation of its northern regions and has developed it into a real 
sea route. It considers it as a strictly national route and, subject to the 
few exceptions just mentioned, it is doubtful if any foreign ship has ever 
crossed the Vilkitsky Straits without being escorted by a Soviet ice- 
breaker pilot or without special permission of the Soviet Union. Due to 
a currents resulting in a concentration of ice, these Straits constitute 
the most difficult passage of the whole Northern Sea Route. It is reported 
that **(d)uring ice conditions, employment of an icebreaker pilot is com- 
pulsory for all vessels using Proliv Borisa Vil’kitskago ... .’’%* Of 
course, the equipment of the U. 8. icebreakers and the experience of its 
officers were such that they could probably have navigated the Straits 








12 Art. 16, par. 4. 

33'A close examination of the French text of the judgment, which is the only 
authoritative one, reveals that the Court considered the geographical situation to be 
the decisive criterion. The relevant passage of the judgment reads: ‘‘Le critère décisif 
paraît plutôt devoir être tiré de la situation géographique du Détroit, en tant que ce 
dernier met en communication deux parties de haute mer, ainsi que du fait que le 
Détroit est utilisé aux fins Je la navigation internationale.’’? [1949] LC.J. Rep. 28. 
a4 Art. 17, 1956 I.L.C. Yearbook (II) 258. 
as For an account of this voyage, see Trevor Lloyd, ‘‘The Northern Sea Route,’’ 
Russian Review, April, 1950. See also a translation of part of the article in Docu- 
mentation Frangaise, Feb. 12, 1953, No, 1707, at 19-20. 

16 Sailing Directions for Northern USSR, Vol. IIT, at 14 (amended up to 1967). 
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without local assistance. The fact remains, however, that no such foreign 
ship had ever attempted passage before." It will, therefore, be assumed 
that the Vilkitsky Straits are not used for international navigation and 
that innocent passage is subject to temporary suspension for security rea- 
sons as in any territorial waters. However, the Territorial Sea Conven- 
tion provides that any ‘‘(s)uch suspension shall take effect only after 
having been duly published.’’??® There is no indication whatever in this 
instance that a suspension was in effect. Consequently, the right of inno- 
cent passage guaranteed by the Convention still existed. Furthermore, 
this right is expressly recognized by the U.S.S.R. in its national legisla- 
tion. The ‘‘Statute on the Protection of the State Border of the USSR,” + 
adopted on August 5, 1965, states unequivocally: ‘‘Foreign non-military 
vessels shall enjoy the right of innocent passage through territorial waters 
of the USSR.” 2° In the circumstances, there must be another reason for 
the negative attitude of the Soviet Union. 

Could it be that the Soviet authorities considered the U. S. Coast Guard 
icebreakers as warships? There is no evidence of this in the Department 
of State release to the press, but there is in a reported interview with 
Capt. William M. Benkert of the Eastwind. He is quoted as saying that, 
in answer to the ships’ message to the Soviet Ministry of the Maritime 
Fleet indicating their intention to pass through the Straits, ‘‘(t)he Rus- 
sians replied that they felt, since the strait was their territorial waters and 
since we were warships, a 30-day notice to pass through these waters was 
requested.” ?! A warship is defined in the Convention on the High Seas 7? 
as being ‘‘a ship belonging to the naval forces of a state and bearing the 
external marks distinguishing warships of its nationality, under the com- 
mand of an officer duly commissioned by the government and whose name 
appears in the Navy List, and manned by a crew who are under regular 
naval discipline.’’?* It would be impossible here to produce conclusive 
proof one way or the other as to whether the U. S. ships in question met 
all of those requirements, but it is possible to form a preliminary opinion. 
Each ship was armed with ‘‘twin five-inch, 38 calibre guns at the bows, 
standard Coast Guard equipment,’’** and carried ‘‘a crew of 220, com- 


17 In September, 1965, the U.8.0.G. icebreaker Northwind had gone as far as 30 
miles from the western entrance of the Vilkitsky Straits but had made no real attempt 
to go through the Straits. The U.S.S.R. had warned against any possible passage 
and had kept the ship under close surveillance by aircraft and destroyer. For a full 
account of this voyage, see Richard Petrow, Across the Top of Russia (1967). 

18 Art. 16, par. 3. 

19 Reproduced in Soviet Statutes and Decisions, Vol. III, No. 4, at 18 (Summer, 
1967). 20 Art. 15, 

21 Report by Werner Bamberger in the New York Times, Dec. 17, 1967, and repro- 
duced in The Polar Times at 13 (Dee. 1967). 

22450 U.N. Treaty Series 82; T.LA.S., No. 5200; 13 U. S. Treaties 2312; 52 
AJ.LL. 842 (1958). This convention has been in force since 1962 and has been 
ratified by both the United States and the Soviet Union. 

28 Art. 8, par. 2. 

24 Peter Grose, ‘ʻU. S. Halts Arctic Expedition as Soviet Bars Ships,’’? New York 
Times Aug. 31, 1967, reproduced in The Polar Times, at 14 (Dee., 1967). 
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posed of 20 officers, 195 enlisted men and five civilians in control of the 
oceanographic work.’’25° The Coast Guard is ‘‘a military service and a 
branch of the armed forces of the United States.” 2° It is ‘‘a service in 
the Treasury Department, except when operating as a service in the 
Navy./’*? This transfer of service occurs either upon ‘‘a declaration of 
war or when the President directs.’’** It is not known if, on that occa- 
sion, the ships were operating as a service in the Navy and manned by 
officers and men subject to ‘‘regular naval discipline.’’ It does appear, 
however, that the oceanographic work performed by those U. S. ships came 
under the U. S. Oceanographic Program. This program is the ultimate 
responsibility of the Secretary of the Navy, through the Chief of Naval 
Operations and Oceanographer of the Navy.?* In the circumstances, it 
will be assumed that it was permissible for the Soviets to regard these 
vessels as warships. However, even if this assumption were perfectly 
valid! the right of innocent passage—the central issue in this whole inci- 
dlenitd does not disappear. Until the Corfu Channel decision in 1949, 
considerable doubt remained as to the applicability of the right of inno- 
cent passage to warships. But the International Court made it clear that 








tates in time of peace have a right to send their warships through 
straits used for international navigation between two parts of the 
high seas without the previous authorization of a coastal State, pro- 
ided that the passage is innocent.®° ; 





The /1958 Convention on the Territorial Sea went further and guaranteed 
the right of innocent passage to all ships, not only through straits but 
through ordinary territorial waters as well. The International Law Com- 
mission had made the passage of warships through territorial waters 
Psst to previous authorization or notification,’’** but, after con- 
siderable debate, this was radically changed by the Conference. The 
delegates of the U.S.S.R., Tunkin and Nikolaev, led the debate for the re- 
tention of the I.L.C. provision, but it was finally deleted completely. 
Instead, the rules of innocent passage were made applicable to all ships, 
including warships. Those rules are contained in Articles 14 to 17 and 
grouped in a sub-section entitled “‘Rules applicable to All Ships.” The 
only article specifically made applicable to warships was inserted in a 
separate subsection at the end of the Convention. It gives the coastal 
state the right to expel a warship from its territorial sea, if it should 
refuse to comply with local regulations relating to the exercise of the 
right of passage. The relevant provision reads as follows: 


State concerning passage through the territorial sea and disregards 


Ibid. at 15. 2614 U. S. Code §1. 
27 Ibid. 28 Ibid. §8. 

9 Dept. of the Navy, RDT & E Management Guide, Appendix J (Oceanographic 
Program), July 1, 1967. 
80 Corfu Channel Case, [1949] I.O.J. Rep. 28. 
$1 Art. 24, 1965 LL.C. Yearbook (II) 276. 
32 See U.N. Conference on Law of the Sea, Official Records, U.N. Doe. A/Conf. 
13/39, Vol. IIT at 78, 94 and 130 (1958). 


| If any warship does not comply with the regulations of the coastal 
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any request for compliance which is made to it, the coastal State may 
require the warship to leave the territorial sea.*? 


It follows from this provision, interpreted in the light of the preceding 
ones applicable to all ships, that the right of innocent passage does exist 
in favor of warships and that no prior authorization is necessary.** 
Otherwise, it would not be a right but a mere privilege, the granting of 
which would be at the complete discretion of the coastal state. The latter 
view, nevertheless, is still adhered to by the Soviet Union. That state 
attached the following reservation to its instrument of ratification with 
respect to Article 23: ‘‘The Government of the USSR considers that a 
coastal state has the right to establish an authorization procedure for the 
passage of foreign warships through its territorial waters.” ® Such an 
“authorization procedure’’ could have meant ‘‘prior notice” accompanied 
by information as to the nature and number of ships involved but, for 
the Soviet Union, it actually means ‘‘previous authorization.’’ Its statute 
on the Protection of the State Border provides that ‘‘(f)oreign warships 
shall pass through territorial and enter internal sea waters of the 
USSR in accordance with the previous authorization of the Govern- 
ment of the USSR... .’’8* The procedure for obtaining the necessary 
authorization is fully set out in the ‘‘Rules for Visits by Foreign Warships 
to Territorial Waters and Ports of the USSR.’’** Those Rules provide 
that ‘‘(e)onsent for the entry of foreign warships shall be sought through 
the Ministry of Foreign Affairs of the USSR not later than 30 full days 
prior to the proposed visit ... .’’ 38 

It follows from the foregoing that, if the Soviet Union insisted on a 
30-day request for permission, its action was in perfect conformity with 
its reservation to the Territorial Sea Convention, its Statute on the Pro- 
tection of the State Border, and its Rules for Visits by Foreign Warships 
to Territorial Waters. There is just one flaw in this perfect legal con- 
formity: the reservation, as interpreted by the U.S.S.R., and the conse- 
quent national provisions, are all contrary to a basic concept at the very 
core of the 1958 Convention. More specifically, those provisions annihilate 
completely the concept of innocent passage as a right in favor of warships 


23 Art. 23. 

834 For a similar interpretation, see Jessup, ‘‘The Geneva Conference on the Law 
of the Sea,’’ 59 Col. Law Rev. 234 at 248 (1959). He states with reference to Art. 
23: ‘‘This article was adopted by 76 to 0 with 1 abstention. The implication is that 
warships do have the right of innocent passage.’? On this question of prior authoriza- 
tion, a similar conclusion is reached by Mr. Slonim when he states: ‘‘In view of the 
fact that the majority of states do not require authorization for the innocent passage 
of foreign warships through their territorial waters, the Court [International] may 
well conclude that fulfillment of such a requirement is more an act of international 
courtesy than legal necessity.’’ Solomon Slonim, ‘‘The Right of Innocent Passage 
and the 1958 Geneva Conference on the Law of the Sea,’’ 5 Col. J. of Transnat’l 
Law 96 (1966). 

aö Soviet Statutes and Decisions, op. oit. at 45. 

86 Art, 16. 

s7 Adopted on June 25, 1960, and reproduced in Soviet Statutes and Decisions, 
op. cit. at 24-29, 38 Art. 2. 
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and guaranteed by the Convention. In effect, the U.S.S.R. has acted as 
if the draft article of the 1.L.C., providing for the necessity of prior au- 
thorization, had been adopted rather than rejected. As already seen, the 
only provision adopted exclusively for warships (Article 23) applies to 
the case where a warship refuses to comply with the local regulations in 
the exercise of the right o? innocent passage. Under this article, the 
U.S.S.R. would have been justified in August, 1967, in expelling the U. S. 
Coast Guard ships from the Vilkitsky Straits’ area, had they refused to 
comply with her regulations. But regulation does not mean prohibition. 
This was made quite clear by the International Court in the Corfu Chan- 
nel case, when it stated that Albania, in view of the quasi-state of war 
with Greece, ‘‘would have been justified in issuing regulations in respect 
of the passage of warships through the Strait, but not in prohibiting such 
passage or in subjecting it to the requirement of special authorization.’’ 8 
This regulatory power was maintained in the Territorial Sea Convention, 
which permits the coastal state to make ‘‘laws and regulations relating 
to transport and navigation” * and to ‘‘take the necessary steps in its 
territorial sea to prevent passage which is not innocent.’’** Under this 
latter provision, the U.S.S.R. would have been entitled to go so far as to 
verify the innocence of the passage.4? But verifying the innocent character 
of a passage is not the same as subjecting all passages, regardless how 
innocent, to prior authorization. This is tantamount to a prohibition of 
the right of innocent passage ** and is contrary to basic provisions of the 
Territorial Sea Convention guaranteeing that right. . Furthermore, the 
enabling reservation is of doubtful validity. Articles 14 to 17 of the Con- 
vention, embodying the concept of innocent passage as a right in favor of 
all ships, are such basic provisions as to come within the scope of the 
object and purpose of the Convention. And, in the words of the Inter- 
national Court, ‘‘. . . it is the compatibility of a reservation with the 
object and purpose of the Convention that must furnish the criterion for 
the attitude of a State in making the reservation ....’’** The reserva- 
tion in question here appears to be quite incompatible with the object 
and purpose of the Convention, and a substantial part of the legal regime 
therein contained. This eriterion of compatibility was retained by the 
International Law Commission in its draft code as a prerequisite to mak- 
ing a reservation in cases where the treaty contains no provision regard- 


39 [1949] I.C.J. Rep. 29. 40 Art. 17. 

41 Art. 16, par. 1. f 

42 Bee Commentary to Art. 17, in 1956 I.L.C. Yearbook (II) 273. The Commentary 
reads in part: ‘‘This article recognizes the right of the coastal State to verify the 
innocent character of the passage... .’’ 

43 Mr. Butler has also arrived at the conclusion that ‘‘Soviet legislation operates in 
effact to deny the right of innocent passage to warships rather than to restrict that 
right.’? See William E. Butler, ‘‘The Legal Regime of Russian Territorial Waters,” 
62 AJ.LL. 51 at 69 (1968). 

44 Advisory Opinion on Reservations to the Convention on Genocide, [1951] I.C.J. 
Rep. 15 at 24. 

45 Art. 18, 1965 LL.C. Yearbook (I) 283. 
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ing reservations.“ Consequently, it would be impossible for the Soviet 
Union to argue that the United States has impliedly accepted the reserva- 
tion because it failed to raise any formal objection. This kind of reasoning 
would apply only if the reservation had been a permissible one in the 
first place. More specifically, the reservation of one state, which is pro- 
hibited because of incompatibility or otherwise, cannot be validated by the 
mere silence of another state. 

To sum up this preliminary appraisal ** of the Northeast Passage in- 
cident of August, 1967, the following propositions may be stated: 

1. Although the Vilkitsky Straits consist of territorial waters and are 
not used for international navigation, the right of innocent passage exists 
and it is subject only to the possibility of temporary suspension for 
security reasons. 

2. On the assumption that the U.S.C.G. icebreakers Edisto and Hastwind 
may be classified as warships, they still had the right of innocent passage 
under the Territorial Sea Convention and could have been expelled only 
for refusal to comply with coastal laws regulating (not prohibiting) pas- 
sage. 

3. The national legislation of the Soviet Union, subjecting the innocent 
passage of warships to its complete discretion and control, is contrary to 
basic provisions of the Convention. 

4. The reservation of the Soviet Union to the Territorial Sea Conven- 
tion, as interpreted by Soviet authorities, appears quite incompatible with 
the object and purpose of the Convention, and is of doubtful validity. 

Donat PHaranp 


. UNCITRAL—A SOUND BEGINNING 


January 29, 1968, marked the opening session of the new United Nations 
Commission on International Trade Law (UNCITRAL). As the United 
Nations Legal Counsel, Constantin A. Stavropoulos, observed at the first 
meeting, ‘‘The opening of the first session of the Commission was a historic 
oceasion for the United Nations, for it was only the second time in the 
history of the Organization that a permanent Commission has been inau- 
gurated in the field of international law.’’ He also stated that he ‘‘had no 
doubt that the Commission’s impact would soon be felt.’’? 


BACKGROUND 


The Commission was the fruit of the labors of the 20th and 21st Ses- 
sions of the United Nations General Assembly. The Delegation of Hungary 
proposed as an agenda item, ‘‘consideration of steps to be taken for pro- 
gressive development in the field of private international law with a par- 
ticular view to promoting international trade.’’ It was urged that conflicts 

48 A fuller examination of the status of the Northeast Passage will be found in an 
article entitled ‘Innocent Passage in the Arctic,’’ to be published in the 1968 issue 
of the Canadian Yearbook of International Law. 

1U.N. Doc. A/CN.9/SR.1.Prov., Jan. 31, 1968. The ‘‘first time’’ was, of course, 
the creation of the International Law Commission in 1947. General Assembly Res. 
174 (IIT). 
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and divergencies arising from the differing national legal systems con- 
stituted an obstacle to the development of world trade and that it was in 
everyone ’s interest to seek the elimination of this obstacle. It was argued 
that hazards, uncertainties, and complications regarding the legal conse- 
quences discouraged transactions in international trade. The matter was 
referred to the Sixth Committee and discussed at the 20th Session. Some 
Member States favored immediate establishment of a new Commission; 
others, reference of the entire matter to the International Law Commis- 
sion; ? and still others urged that more study was needed before any de- 
cision, on the future of the item could be taken. The Assembly decided 
to request the Secretary General to submit a detailed report on the field 
indicating the problems involved and the various possible methods of 
dealing with them.? The Report which was prepared analyzed the con- 
cept of the term ‘‘law of international trade’’ and surveyed the efforts 
which had been undertaken in the field of harmonization and unification 
both [by national legal systems and by transnational organizations. The 
Report also surveyed the topics, methods and approaches which might be 
considered suitable to minimize divergencies or the effects thereof. After 
noting the complex and long-term nature of the problem, the Report con- 
eluded by suggesting that the General Assembly might wish to consider 
establishing a new Commission.® 

At the following session, the Assembly adopted Resolution 2205 (XXI) 
which established the Commission and at the 22nd Session the Commission 
elected the states who were to become members of the Commission. As 


an ee 


to. 








i 

2 The International Law Commission had been asked whether it would be prepared 
to undertake responsibilities in this field and responded that ‘‘in view of the manifold 
activities and responsibilities of the International Law Commission and considering 
its extensive agerda, the Commision does not believe that it would be appropriate 
for it to become responible for work in the field of the progressive development of the 
law jof international trade.’? Report of the Secretary General, U.N. Doc. A/6396, 
Sept. 23, 1966, par. 5.' 3 U.N. General Assembly Res, 2102 (XX). 

4The name of the item was changed to ‘‘International Trade Law’’ in order to 
emphasize that the purpose of the exercise was to further trade by removing obstacles 
caused by disunity and disharmony in the laws of states and in order to make it clear 
that preventive aspects of the law were involved as well as the elinical or conflict of 
laws aspects, sometimes thought to comprise the entire field of ‘‘private international 
law,” 
s Report of the Secretary General, U.N. Doc. A/6396, Sept. 23, 1966, par. 225. 
The following members were elected: Argentina, Australia, Belgium, Brazil, Chile, 
Colombia, Democratie Republie of the Congo, Czechoslovakia, France, Ghana, Hungary, 
India, Iran, Italy, Japan, Kenya, Mexico, Nigeria, Norway, Rumania, Spain, Syria, 
Thailand, Tunisia, Union of Soviet Socialist Republics, United Arab Republic, United 
Kingdom, United Republic of Tanzania, United States of America. The formula for 
allocation of ‘‘seats’? on the Commission is set forth in U.N. General Assembly 
Res, 2205 (XXI). In addition to the states elected as members of the Commission, 
observers were present at the first session from the following organizations: United 
Nations Conference on Trade and Development, Food and Agriculture Organization of 
the United Nations, International Bank for Reconstruction and Development, Interna- 
tional Labor Organization, International Monetary Fund, Commission of European 
Communities, Council of Europe, Hague Conference on Private International Law, Inter- 
national Institute for the Unification of Private Law, Organization of American 


a 
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with all such important steps, a great deal of negotiating and compro- 
mising lay behind the eventual unanimous agreement on the resolution 
creating UNCITRAL." 

The title of the new Commission and a superficial knowledge of the 
tasks some have suggested it assume, might mislead one to view it as a 
slightly tardy twin brother of the International Law Commission (I.L.C.). 
While they both have their roots in Article 13 of the United Nations 
Charter, the two Commissions differ in many significant respects. Per- 
haps the first dissimilarity one notices upon a closer examination is that 
UNCITRAL is composed of states, i.e., delegates acting on instructions 
from governments and speaking for governments. The I.L.C., of course, is 
comprised of individual experts who sit in their expert capacity and con- 
sequently are not expected to speak for their respective states.? Another 
distinction is that the I.L.C. is an avowedly formulating agency. Its 
task is to draft texts codifying and progressively developing the law. An 
analysis of the debate at the 20th and 21st Sessions of the General Assem- 
bly reveals no agreement on the part of the Assembly that UNCITRAL 
should engage in the drafting or formulating of texts. Indeed, there are 
a great many tasks which have been suggested for UNCITRAL, such as 
co-ordinating the efforts of existing institutions, in which it would be at 
the least surprising to find the I.L.C. engaging. 


THE FIRST SESSION 


The first session inevitably opened in an atmosphere of some uncertainty 
as the Commission represented a brand-new venture. Unlike its dis- 
tinguished older cousin, the I.L.C., UNCITRAL did not have a list of 
topics virtually prepared for it in advance. Indeed, the extent to which 
there was a consensus of opinion on the ambit of the task of UNCITRAL 
was in some respects not altogether clear. The relationship between 
UNCITRAL and the other intergovernmental, governmental and non-gov- 
ernmental agencies had been discussed at the 20th and 21st Sessions of the 
General Assembly, but the terms ‘‘collaboration’’ and ‘‘liaison’’ in the 
resolution provided no more detailed guidance than the debates which pre- 
ceded it. The obvious need for such collaboration and for UNCITRAL to 
co-ordinate the activities of the organizations had, however, been clearly 
expressed. The background paper submitted by the Hungarian Delega- 


States, United International Bureau for the Protection of Intellectual Property, Inter- 
national Chamber of Commerce, International Juridical Organization for Developing 
Countries. The observers participated in the debate. 

.TNo one present when the final arrangements were agreed upon in an informal 
negotiating session will scon forget the broad grin of deserved paternal pride that 
broke out on the face of Dr. Endre Ustor, the distinguished delegate of Hungary, 
when agreement was finally reached. 

8 Art. 13: ‘*The General Assembly shall initiate studies and make recommendations 
for the purpose of .. . encouraging the progressive development of international law 
and its codification. ...’’ 

9 U.N. General Assembly Res. 174 (TIT). 

10 LLC, Statute, Art. 15 e¢ seq. 
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tion pointed out that, in the opinion of authoritative scholars, the activ- 
ities to date in the field had been lacking in direction, uniform organization 
and synthesis. The Secretary General’s Report emphasized the point with 
the following quotation: . 


The most urgent problem ... is the waste of effort and confusion 
. caused by the existence of competing agencies engaged in the 
work of unification. The remedy for this state of affairs would seem 
to lia in the establishment of a rallying ground for unificatory activ- 
ities—a kind of international clearing house—which would coordinate 
and supervise activities of this nature and also facilitate the collection 
of any information that might be required, either from governmental 
or other sources." 


Having set forth some of the questions faced by the first session, it. 
would be in order to examine how that session dealt with them. 


Scope—Topics 


Much of the debate at the outset turned on the difficult issue of the 
scope of the Commission’s responsibilities. Many delegates supported, as 
describing the Commission’s rôle, the definition contained in paragraph 10 
of the Secretary General’s Report, t.e., ‘‘the body of rules governing com- 
mercial relationships of a private law nature involving different coun- 
tries.” Statements along these general lines were made by the delegations 
of Czechoslovakia, India, Italy, United Arab Republic, United Kingdom, 
and United States among others. The delegate of the Union of Soviet 
Socialist Republies, however, called attention to problems of a clearly 
public ‘aw character which he argued UNCITRAL could and should dis- 
cuss, such as the ‘‘elimination of discrimination in laws affecting inter- 
national trade ineluding the application of the most favored nation prin- 
ciple.” 1? General agreement emerged that it was not necessary to reach 
a precise formulation of the scope of the Commission’s work. Instead, 
note was taken of all the suggested topics irrespective of the extent of 
support they received or did not receive.” 

A decision was taken to treat the international sale of goods, inter- 


11H. C. Gutteridge, Comparative Law 183-184 (2nd ed., 1949). 

12 U.N. Doc. A/CN.9/SR.4 Prov., Feb. 1, 1968. 

18 The following topics were suggested: (1) International sale of goods (a) In 
general; (b) Promotion of wider acceptance of existing formulations for unification 
and harmonization of international trade law in this field including the promotion of 
uniform trade terms, general condition osf ale and standard contracts; (e) Different 
legal aspects of contracts of sale like (i) Limitations; (ii) Representation and full 
powers: (iii) Consequences of frustration; (iv) Force majeure clauses in contracts. 
(2) Commercial arbitration: (a) In general; (b) Promotion of wider acceptance of 
the United Nations Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards. (3) Transportation. (4) Insurance. (5) International payments: (a) 
Negotiable instruments and banker’s commercial credit; (b) Guarantee and securities. 
(6) Intellectual property. (7) Elimination of discrimination in laws affecting inter- 
national trade. (8) Agency. (9) Legalization of documents. Report of the United 
Nations Commission on International Trade Law, Ist Sess., General Assembly 23rd 
Sess., Official Records, No. 16 (A/7216), par. 40. 
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national payments, and commercial arbitration as topies for immediate 
consideration. 


Methods of Work—Relationship with Existing Institutions 


Once the list of three topics was agreed upon for immediate considera- 
tion, it was possible for the Commission to adopt a pragmatic, ad hoc 
approach to such issues as the réle of the Commission, if any, as a formu- 
lating agency and the relationship of the Commission to other agencies 
and institutions active in the field. Answers to these questions can there- 
fore be found only in examining the way in which the topics were handled. 


International Sale of Goods - 


It was agreed to select certain items rather than to attempt to cover the 
entire field of international sale of goods.1* The Hague Conventions of 
1964 *5 and 1956 ° were selected and the Secretary General requested to 
circularize States Members of the United Nations family. States will be 
invited to indicate whether they intend to adhere to these conventions and 
their reasons. The responses from states will then be examined by the 
Seeretary General in consultation with the Secretariat of UNIDROIT 
and the Hague Conference on Private International Law. States are 
also to be invited to make a study in depth of the subject matter covered 
in the 1964 Convention.4* Another item selected was ‘‘General Conditions 
of Sale, Standard Contracts, Incoterms and other Trade Terms.” ° With 
respect to ‘‘General Conditions of Sale and Standard Contracts,’’ the 
Secretary General is requested ‘‘in consultation with the Secretariat of 
ECE, and the other regional economie commissions and other organiza- 
tions concerned, to submit to the second session ... a preliminary report 
examining the possibility of promoting the wider use of the existing gen- 
eral conditions of sale and standard contracts.’’?° The Secretary General 
is also requested to invite the International Chamber of Commerce (I.C.C.) 
to submit a report ‘‘concerning possible action that might be taken for the 
purpose of promoting the wider use of incoterms and other trade terms 

.’?2 At the strong urging of the representative of Czechoslovakia, 
supported by the other states of Eastern Europe, it was decided to request 


14‘*In view of the wida scope and complex nature of the subject of international 
sale of goods as laid down in paragraph 5 above, at this early stage the Commission 
found. it impractical to deal with all the facets of the subject at the same time.’’ 
Ibid., par. 48, subpar. I,7. It should, however, be noted that the report goes on to 
state that ‘‘It was agreed that any member of the Commission would be at liberty 
to submit to the Secretary-General studies on any topie on the priority list other 
than the selected items referred to in paragraph 7 above.’’ Ibid., subpar. 1,8. 

15 Convention Relating to a Uniform Law on the International Sale of Goods 
(Corporeal Movables). III Int. Legal Materials 885 (1964). 

16 Convention on the Lew Applicable to International Sale of Goods. 510 U.N. 
Treaty Series 147. 

17 Report of the United Nations Commission on International Trade Law, Ist Sess., 
Toc. cit, par. 48(14). 18 Ibid. 

19 Tbid., subpar. (19). _ 20 Ibid. 

21 Fbid., subpar. (20). 
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the Secretary General to invite interested governments of states members 
of UNCITRAL to submit to him ‘‘studies on the subject of time limits 
and limitations (prescription) in the field of international sale of goods.’’ # 


International Payment 


It was decided to limit the consideration of international payment to 
negotiable instruments, bankers’ commercial credits, and guarantees and 
securities. The Secretary General is requested to ask UNIDROIT and the 
I.C.C. to|/prepare studies on the first two items. With regard to guarantees 
and securities, it was noted that no existing organization had dealt with 
harmonization and unification of the law in this field and the Secretary 
General was requested ‘‘to make a preliminary examination ... with a 
view to the possibility of making a study for submission to the Commis- 
2? 23 


sion .. Jo 


International Commercial Arbitration 


So far as the third topic, International Commercial Arbitration, was 
concerned, the Commission requested the Secretary General, in consulta- 
tion with those United Nations organs already concerned, such as the re- 
gional economie commissions, and with the Council of Europe, to prepare 
a preliminary study. The Commission also decided to ‘‘draw attention of 
Member States of the United Nations to the existence of the Convention 
[on the Recognition and Enforcement of Foreign Arbitral Awards] and 


to invite States to consider the possibility of adhering to it.’’ 4 





CONCLUSIONS 


It would not be accurate to attempt to derive conclusions on some of 
the above-discussed broad issues from the decisions taken. This is par- 
ticularly so since the Commission clearly deliberately avoided the pitfalls 

_of broad decisions. Nevertheless, it can be said that: (1) all the topics 
to which it was decided to give immediate attention are of a private or 
commercial law nature; (2) efforts were concentrated on co-ordination and 
there was no action taken to involve the Commission at this time in draft- 
ing or formulating; (3) existing organizations active in the field are being 
fully utilized. . 

The ‘Commission approved for inclusion in its report a recommendation 
by the| United Kingdom that there be established within the Secretariat a 
register of organizations and a register of relevant treaties and legislative 
texts?’ 


22 Thid., subpar. (18). (Certain states have already indicated a willingnes to assume 
the burden of preparing such a study and the Secretary General will presumably con- 
sult to ascertain which states are in a position to assume such a burden and are willing 
to do 80.) 

23 Ibid. , Subpara. (22-29). 

24 Ibid., subpars. (30-35). U.N. Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards, 330 U.N. Treaty Series 38. 

25The United Kingdom produced an extensive working paper (U.N. Doe. 
AJON. $/L. 2) setting forth the means of carrying such a plan into operation. It was 
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The Commission also noted the importance of increasing the opportu- 
nities for the training of experts in the field of international trade law 
and requested the Secretary General to prepare a report with a view to 
establishing close and co-operative contact with organizations having re- 
sponsibilities or concerns in the field of assistance related to international 
trade law, particularly training and research.?® 


The delegates displayed a high degree of technical concern and eschewed, 
for the most part, polemical exchanges of the nature which have marred 
some other United Nations legal bodies composed of governmental repre- 
sentatives.” Broad agreement existed with regard to all the decisions 
that were taken, thus enabling the Commission to proceed on the consensus 
basis. The importance of the ability of the Commission to proceed on a 
consensus basis was underscored by the Representative of Czechoslovakia 
who stated: 


Je crois que méme si la procédure de la Commission n’exige pas ou 
nexigera pas Wunanimité nous la rechercherons, comme je l’espére, 
dans toutes les questions substantielles comme celles concernant le 
choix des sujets et l'ordre des priorités. Si nous tombons d’accord 
tacitement sur ce “‘gentleman’s agreement,” nos efforts seront récom- 
pensés par les résultats que nos poursuivons.?® 


The Commission decided on a work program for the immediate future on 
which it should be able to make a significant contribution. 

Although it is too early to draw any conclusions with regard to the 
future of UNCITRAL, it is possible to strike a general note of optimism 
that the exercise is off to a sound start. 


Rozert Rosenstock 
Adviser, Legal Affairs, U.S. Mission to the United Nations® 


merely the fiscal caution of members of the Commission which prevented a decision to 
proceed forthwith. As it stands, governments will have an opportunity to examine the 
project in both the Sixth and Fifth Committees of the 23rd General Assembly as well 
as have it examined by the ACABQ. 

26 Report of the United Nations Commission on International Trade Law, 1st Sess., 
loo. cit, par. 64-68. 

27 The constructive tone of the session resulted in no small part from the efforts of 
the Bureau, which consisted of Mr. Emmanuel K. Dadzie (Ghana), Chairman; Mr. 
Anthony Mason (Australia), Mr. Laszlo Reezei (Hungary) and Mr. Shinichiro Michida 
(Japan), Vice Chairmen; Mr. Jorge Barrera Graf (Mexico), Rapporteur; and ‘those 
of Mr. Constantin A. Stavropoulos, the United Nations Legal Counsel, and his staff. 

28 Statement made by Dr. Josef Smejkal, Czechoslovak representative, at the fourth 
meeting of the Commission on Feb. 1, 1968: ‘‘I think that even if the procedure of the 
Commission does not require or will not require unanimity (consensus), we will seek 
it, I hope, on all substantive questions, such as those concerning the choice of subjects 
and the order of priorities. If we agree tacitly on this ‘gentlemen’s agreement,’ 
our efforts will be repaid by the results which we are pursuing.’’ (Unofficial trans- 
lation.) 

* The views expressed here are the personal views of the author and do not neces- 
sarily represent those of the U.S. Government. 
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THE “GENUINE LINK DOCTRINE” AND FLAGS OF CONVENIENCE 


In their book, The Public Order of the Oceans, published in 1962, 
Myres S. McDougal and William T. Burke made a strong plea against the 
application of the so-called ‘‘genuine link doctrine’’ to the nationality of 
ships. I should like to make it clear that in their criticisms of me for my 
views expressed in the Second Committee of the 1958 Geneva Conference 
on the Law of the Sea they did not give en entirely satisfactory picture 
of those views.t A reply is the more called for since others, probably fol- 
lowing the lead of McDougal and Burke, have made similar remarks.” 

It is true that I made a statement at that Conference to the effect that 
I could not subscribe to the contention that the term (t.e. the term genuine 
link as it occurred in the I.L.O. Draft Articles, Art. 29 (see Doe. A/ 
3159)) was too general and would lead to confusion. McDougal and 
Burke have also correctly quoted me as saying: 


On the contrary, without the principle of the genuine link there would ` 
be a legal vacuum, since the counterpart of freedom of navigation 
must be the obligation of the flag State to maintain order on the high 
seas. A 


Regrettably, the authors have not also quoted my next observation, which 
was to the effect that difficulty of definition in no way invalidated the 
force of a principle and, after all, even the fundamental constitutional 
principles of certain countries sometimes required the interpretation of 
the courts. : 

As will appear in due course, this addition is essential. The authors are 
wrong, however, in making the observation that the quoted statement was 
‘in disregard ... of his own (i.e. my) views about the Nottebohm de- 
cision.” Leaving aside the fact that those views were expressed in a 
publication that appeared in 1959,3 i.e., one year after the Geneva Con- 
ference, it is true that at pp. 95-105 of that book I sharply criticized the 
Nottebohm decision as the two authors referred to state. But it should be 
noted that in those pages I only criticized the Nottebohm decision because 
of a contradiction I believe inherent in the Court’s whole line of argument. 
I did not express there any views as to the merits or desirability of the 
genuine link doctrine as such. On the contrary, at pp. 102 and 105 I 
most emphatically reserved my views on the matter, referring the reader 
to pages 156 ff. After analyzing the problem there, I came to the con- 
clusion that ‘‘for purposes of recognition there must in fact exist a genuine 
connection between the national and his State but that absence of such 
connection—in view also of the usual types of legislation—should not be, 
assumed too quickly.” Furthermore I have elsewhere classified the 
genuine link requirement among ‘‘the principles of law generally recog- 
nized with regard to nationality’’ referred to in Article 1 of the Hague 


1 See p. 1131 of the book referred to in the text. 

28ee Boleslaw A. Boczek, Flags of Convenience 117 (1962), footnote 96; Francois, 
Grondlijnen van het volkenrecht 218 (3rd ed., 1967). 

8 The Rôle of Nationality in International Law (Leyden, A. W. Sythoff, 1959)... 

4 Ibid. 158. 
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Convention on Certain Questions relating to the Conflict of Nationality 
Laws of 1930.5 
’ I have not denied, it is true, that the application of the link theory may 
lead to insecurity (which is not the same as confusion). That is why I 
have accepted the theory only in cases in which the absence of a genuine 
link is beyond doubt.” Moreover, I have expressed my doubts as to 
` whether a state is entitled to raise the plea of the genuine link, if it is 
not willing to submit the propriety of that plea to an international forum® 
If it be remembered that the deletion of the provision on the genuine 
link requirement in the I.L.C. draft had been advocated in particular by 
states which wished to legalize their practice of granting their nationality 
to ships having no tie whatsoever with them apart from the formal tie of 
registration, it will be plain to anyone reading the various texts in their 
proper context that there is no real contradiction. My remark that dif- 
- culties of definition sometimes need judicial interpretation is not only in 
conformity with the observations made in my book, but acquires special 
signifieance if it be borne in mind that at the time of my statement in 
Geneva a proposal had been tabled by the Colombian Delegation contain- 
ing a clause providing for the judicial settlement of disputes with regard 
to the interpretation or implementation of the Draft Articles on the Law 
- of the Sea, including, of course, Article 29 on the nationality of ships.® 
I might add that this proposal was warmly supported by the Netherlands 
Delegation. 

For the purposes of this reply to Messrs. McDougal and Burke’s criti- 
cism, I have assumed that considerations concerning the nationality of 
persons are automatically transposable to the nationality of ships; it is 
not, however, necessary to go into the question here whether that is indeed 
the case. 

H. F. van Panuurs 


A FOOTNOTE 


It goes without saying that we deeply regret any misimpressions we may 
have created about Professor van Panhuys’ position. We welcome the 
correction of the record and are especially gratified that Professor van 
Panhuys would not leave the appreciation of ‘‘genuine link’’ to unilateral 
decision. 

Our reference to Professor van Panhuys’ views was in the context of a 
` demonstration that no one has as yet suggested an empirical meaning for 
‘genuine link” as applied to ships, in terms of the common interests of 
states. Professor van Panhuys does not in his present note suggest any 
such meaning. We remain of the opinion that it is an impossible task for 
anyone—third-party decision-maker or other—to identify such meaning. 


Myres S. McDoueaL and Wintiam T. Burke 


5 Ibid. 161. 6 Ibid. 157. 

7 See, too, my statement at p. 156, ibid. 8 Ibid. 157. 

s U.N, Conference on the Law of the Sea, Official Records, Yol, IV; Second Com- 
mittee (A.Conf. 13/40), p. 135. f 


944 J THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 


THE SOCIETY'S SOUTHERN CALIFORNIA REGIONAL MEETING, 1968 


The continuing interest of the Southern California legal community in 
international law was reflected in the May 17-18, 1968, meeting. The 
meeting was held on the campus of the University of Southern California 
and was co-sponsored by the Society, the Los Angeles County Bar Asso- 
ciation, and by the Law Center and the Institute of World Affairs of the 
University of Southern California. The Institute of World Affairs is one 
of the first institutions in the United States assigned to consider inter- 
nationel relations. The 1968 regional meeting of the Society constituted 
its forty-seventh session. 

The subject of the meeting was ‘‘The Individual in International Law: 
A. Quest for Human Rights.’’ <A distinguished planning committee in 
fixing the theme of the meeting took into account the fact that 1968 had 
been declared by the United Nations to be the International Year for Hu- 
man Rights. The organizing committee for the meeting consisted of Ralph 
M. Abee, Esq., Judge Erich Auerbach, Professor Thompson Black, Jr., 
Professor Irene Blumenthal, Professor Stanley H. Chan, Mr. Walter 
Coombs, Homer D. Crotty, Esq., Judge Robert Fainer, Eddy S. Feldman, 
Esq., Professor Joel Fisher, Justice Macklin Fleming, Professor George 
C. Garbesi, Professor Minos Generales, James D. Harris, Esg., Richard 
H. Keatinge, Esq., H. Gary Knight, Esq., Professor S. Houston Lay, 
David I. Lippert, Esq., David F. Morgan, Esq., Mr. Thomas F. Neblitt, 
Professor Lester Phillips, Professor Paul O. Proehl, Professor F. W. Reath, 
Professor Äke Sandler, Professor Chandrakant ©. Shah, Dr. William 
B. Stern, David B. Toy, Esq., and Professor Carl Q. Christol, Chairman. 

At the dinner meeting Justice Macklin Fleming was the Master of Cere- 
monies, and Homer D. Crotty, Esq., of Gibson, Dunn & Crutcher, intro- 
duced the guest speaker, Chief S. O. Adebo, Director General of the 
United Nations Institute for Training and Research and Deputy Secre- 
tary General of the United Nations. Prior to receiving this post, Chief 
Adebo had served Nigeria as its permanent representative and Ambassador 
to the United Nations. His address on ‘‘The International Year for 
Human Rights” convincingly demonstrated that the quest for human 
rights is an individual as well as a governmental responsibility. He noted 
the many forms which private efforts have taken and identified the con- 
tributions made by regional international organizations as well as by 
the United Nations and its associated agencies. He closed with the plea 
that the program of human rights should go forward through many ave- 
nues of support in the view that the larger assurance of human rights 
was directly related to the existence of international peace and security. 
Under the auspices of the Great Issues Forum of the University of South- 
ern California student body, Chief Adebo spoke to a student convocation 
on the afternoon of May 17 on ‘‘The Individual’s Role in Human Rights.’’ 

The all-day meeting on May 18 was opened with addresses of welcome 
from Dean (interim) Dorothy W. Nelson, The Law Center, University of 
Southern California; Leonard S. Janofsky, Esq., President, The Los 
Angeles County Bar Association; and Dr. Paul E. Hadley, Executive 
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Sesretary, Institute of World Affairs, and Dean of the University College 
and Summer Session of the University of Southern California. Professor 
S. Houston Lay, School of Law, University of San Diego, was the Chair- 
man of the morning meeting. He introduced David I. Lippert, Esq., Past 
Chairman of the International Law Section of the Los Angeles Bar Asso- 
ciation who chaired the panel on ‘‘Human Rights as Legal Rights?’’ 
Presenting papers and serving as commentators on this panel were Eber- 
hard P. Deutsch, Esq., of Deutsch, Kerrigan & Stiles, New Orleans, 
Louisiana; Professor Frank C. Newman, School of Law, University of 
California, Berkeley, California; and Norbert A. Schlei, Esq., Los Angeles, 
California, and former Assistant Attorney General of the United States. 

The second morning panel was chaired by Brigadier General Nathan 
Roberts, U.S.A. (ret.), who is now Professor of Law at the Loyola School 
of Law, Los Angeles, California. This panel considered the subject 
“Human Rights in Time of Armed Conflict.” Papers were presented by 
Colonel Edward W. Haughney, U.S.A., Chief, International Affairs Di- 
vision, Office of the Judge Advocate General, Department of the Army, 
The Pentagon, and by Mark B. Feldman, Assistant Legal Adviser for 
Security and Consular Affairs, Department of State, Washington, D.C., 
and formerly Deputy to the Assistant Legal Adviser for Far Asian and 
Pacific Affairs, Department of State. Serving as a commentator follow- 
ing these presentations was Mr. Morris Greenspan of Los Angeles, Cali- 
fornia. Mr. Greenspan is the author of The Modern Law of Armed War- 
fare and a contributor to legal journals. 

Following each of the panels lively discussions took place respecting 
the several positions which were advanced. The participants included 
both the formal registrants and students who had been invited to join in 
the Conference. 

The participants were addressed at the noon luncheon meeting by 
Stephen C. Schott, Esq., Deputy Director of The President’s Commission 
for the Observance of Human Rights Year, 1968. His talk bore the title 
“International Human Rights: Policy Problems for the Lawyer.” His 
remarks dealt with human rights and the foreign affairs power of the 
United States, human rights standards and their value to developed so- 
cieties, the implementation of standards, and the development of human 
rights as related to national and international legal orders. Presiding at 
the luncheon meeting was Judge Robert Fainer, Chairman, International 
Law Section, The Los Angeles County Bar Association. 

The afternoon session was under the Chairmanship of Dr. Henry 
Reining, Jr., Dean, von KleinSmid Center for International and Public 
Affairs, University of Southern California. He introduced Seth M. Huf- 
stedler, Esq., Senior Vice President, The Los Angeles County Bar Asso- 
- ciation, who chaired the panel on ‘‘Economic Rights and Human Rights.’’ 
Presenting papers on this panel were Professor A. A. Fatouros of the 
School of Law of the University of Indiana, Bloomington, Indiana, and 
Mr. Krishan P. Saksena, Consultant to the Human Rights Division of the 
United Nations and formerly Advisor on Human Rights to the Permanent 
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Mission of India to the United Nations. These participants agreed that 
economic rights constituted a central area of human rights and sought to 
assess the priorities in the field of such rights. . 

The ‘final panel was introduced by Dr. Carl M. Franklin, Professor of 
Law and Vice President, Financial Affairs, University of Southern Cali- 
fornia.. The topic of this panel was ‘‘Human Rights in the Decade 
Ahead.’ Specialists possessing unique competence in regional develop- 
ments composed this panel. The prognosis for Africa was made by Pro- 
_ fessor Paul O. Proehl, Director of the Institute of African Studies and 
Professor of Law, University of California at Los Angeles. The prognosis 
for Asia was presented by Brigadier General Said Uddin Khan of Pakis- 
tan, formerly Chief of United Nations Security Forces and Visiting Pro- 
fessor of International Studies at the Claremont Graduate School, Clare- 
mont, Galifornia. The prognosis for Europe was put forward by Professor 
Ake Sandler of the Department of Government of the California State 
College} Los Angeles. The final paper dealt with the future of human 
rights in Latin America. It was presented by Professor Frederic A. Weed 
of the Department of Political Science of the California State College, 
San Jose, California, — 

The Society provided literature designed to stimulate an interest in 
the activities of the organization, and this was distributed to registrants. 
The International Center for Settlement of Investment Disputes made 
available to participants copies of the Convention on the Settlement of 
Investment Disputes between States and Nationals of Other States. 

Following comments from the floor at the close of the afternoon session, 
Professor Christol as Conference Chairman, identified in summary fashion 
ten areas where consensus appeared to exist respecting human rights. The 
essential importance of the individual as a newly accepted subject of in- 
ternational law was largely supported by those in attendance. 

An effort will be made to obtain funds so that the papers may be pub- 
lished as a contribution to the literature on Human Rights. A compre- 
hensive bibliography has already been put together so that the published 
proceedings will have a far-ranging interest and utility. 

CARL Q. CHRISTOL 
Professor of International Law and Political Science 
University of Southern California 
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| PRIZES INSTITUTED BY JAMES BROWN SCOTT IN MEMORY OF HIS 
| MOTHER AND HIS SISTER JEANNETTE SCOTT 


The Institute of International Law announces the following subject for 
the Westlake Prize (2000 Swiss franes) to be awarded in 1971: The place 
still occupied by custom at the present time of codification of international 
law. The competition is open to anyone, except members or associates, 
or former members or associates of the Institute. 

The essays submitted should be unpublished manuscripts of not less 
than 150 nor more than 500 pages corresponding to a printed octavo page 


of the same character as a page of the 1965 volume of the Annuaire de 
l 


| 
| 
| 
| 
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VInstitut de Droit international. Essays may be written in English, 
French, German, Italian or Spanish. They should be sent anonymously 
in three copies. Each copy must be supplied with two mottoes. The same 
mottoes should be inscribed on an accompanying envelope containing the 
surname and first names, the date and the place of birth, the nationality 
and the address of the author. The essays must be in hands of the Acting 
Deputy Secretary General of the Institute (Mrs. Suzanne Bastid, 88, rue 
de Grenelle, Paris VIIe) not later than December 31, 1970. 

The conditions of the Prize will be found in the Annuaire de l’Institut 
de Droit international for 1965, Vol. 51, Tome II, pp. 396-400. 

E.H.F. 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section is compiled by Stephen L. Gibson, Special 
Assistant to the Legal Adviser, Department of State. 


ACCESS TO BERLIN 


On July 3, 1968, the United States, the United Kingdom and France 
delivered identical notes to the U.S.S.R. concerning access to Berlin by 
German citizens. The text of the note delivered by the United States is as 
follows: 


1. The Embassy of the United States of America presents its compli- 
ments to the Ministry of Foreign Affairs and, upon instructions of its 
Government, has the honor to direct the attention of the Soviet Govern- 
ment to the situation which has resulted from recent actions taken by 
East German authorities. 

2. Since June 12, these authorities have been demanding that German 
citizens travelling to and from Berlin and between the Federal Republic 
of Germany and East Germany must possess passports and visas. On July 
1, they imposed additional levies on goods traffic entering East Germany. 

3. The Government of the United States notes that the East German 
measures affect access to Berlin and are therefore contrary to the obliga- 
tions assumed by the Soviet Government in the Four Power communique 
of 20 June, 1949 ‘‘to take the measures necessary to ensure the normal 
functioning and utilization of rail, water and road transport’’ for the 
‘movement of persons and goods... . between the Eastern Zone and 


- Western Zones and between the Zones and Berlin.” The United States 


considers that the responsibilities thus assumed by the Soviet Union remain, 
and cannot be affected by any arrangements which the Soviet Union con- 
cludes with the East German authorities. 

4. The Government of the United States wishes to emphasize that the 
requirement of passports and visas for the movement of German citizens 
within their own country is contrary to the position which the United 
States has always maintained as regards both the principle of free move- 
ment within Germany and that Germany should be regarded as a single 
unit. There are no state borders within the interior of Germany. 

5. Furthermore, the requirement for travel documents imposed by East 
German authorities in connection with movement between the Eastern and 
Western Sectors of Berlin, as well as the requirement imposed upon the 
residents of the Western Seetors of Berlin to declare themselves in the 
visa application forms as ‘‘citizens of the independent volitical entity 
of West Berlin,’’ are obviously incompatible with the status of the city as 
it results from international agreements in force. Under the terms of 
these agreements—as the Government of the Soviet Union well knows— 
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there is no independent political entity of West Berlin but a special Berlin 
area, comprising all four sections to be administered as a whole. The 
Government of the United States has always maintained that limitations 
imposed on freedom of movement within Berlin are in violation of inter- 
national agreements. 

6. The Government of the United States notes finally that the recent 
East German restrictions are in absolute contradiction to the aim of re- 
laxation of tension which inspires the policy of the Government of the 
United States. Such measures risk bringing about an increase of tension, 
harming efforts to achieve closer cooperation between Hastern and Western 
Europe, efforts to which the Government of the Federal Republic of Ger- 
many has made very useful contributions. The Hast German passport 
and visa requirements represent an anachronism in a world moving towards 
freedom of travel. 

7. For all of the reasons stated, the Government of the United States 
must lodge a protest with the Soviet Government against the restrictions 
imposed on the movement of persons and goods within Germany and calls 
upon the Soviet Government to fulfill its international obligation to assure 
freedom of aceess to Berlin. 

(Dept. of State Press Release No. 158, July 3, 1968; 
59 Dept. of State Bulletin 90 (1968).) 


Marrrime MATTERS 
Liability for pollution of the seas 


The Office of the Legal Adviser, Department of State, sent the following 
memorandum to the Maritime Law Association of the United States on 
May 15, 1968: 


SUBJECT: Comments of United States Government on Questionnaire t 
Prepared by TorrEY canyon Working Group of CMI 


The interested agencies and offices of the United States Government have 
authorized me to present the following comments for transmittal to the 
Working Group of the International Sub-Committee (TORREY CANYON) 
of the International Maritime Committee. This questionnaire was made 
available to Governments at the meeting of the IMCO Legal Committee 
November 20-24, 1967, and the Seeretary General of CMI at that time 
invited the comments of Governments. 


I. In the light of the TORREY CANYON incident do you consider that there 

is need for change im the present state of the law? 

The United States Government believes that there is a pressing need 
for change in the present state of the law both because of the inadequacy 
of existing concepts and because modification of the limitation of liability 
in the 1957 Convention by itself would not make that convention acceptable 
to the United States. Since a major revision of the 1957 Convention would 

1 Questionnaire of the International Subcommittee (TORREY CANYON) of the Inter- 


national Maritime Committee (CMI), Doc. TC-2, 10-67. The questionnaire was accom- 
panied by CMI commentary on the questions presented. 
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be necessary to make it acceptable, we believe it would be preferable to 
concentrate on a new convention to deal with general pollution problems 
similar but not limited to those arising out of the TORREY CANYON incident. 

S. 2760, a bill passed by the Senate in the first session of the 90th Con- 
gress, would entirely remove limitation of liability with respect to recovery 
of costs incurred by the United States in removing oil from United States 
navigable waters and adjoining shorelines. The United States Government 
supports this bill, and a bill just introduced to apply similarly to the 
contiguous zone.” International action is necessary to deal with incidents 
outside the territorial sea and contiguous zone. We believe this kind of 
action is essential. 

Both bills are addressed solely to recovery of the cost of clean-up action 
taken by the Federal Government, so that damage to private interests 
remains within the United States law permitting stringent limitations of 
liability. We also believe that international action is desirable to deal 
with these issues: should the cost of protective measures other than re- 
moval of oil remain subject to limitation of liability, should the defence 
of act of God be available in a suit for damages arising out of pollution, 
and should there be an assurance of financial responsibility. 


II. If you consider there is need for new measures, would you support 
a solution whereby: 
(a) Compensation for those who suffer is provided by Govern- 
ments out of moneys levied by them; or 
(b) Present Maritime Rules are changed or adapted to effect such 
measures? 


The United States Government does not believe that compensation can 
or should be paid out of either the general revenues of Governments or 
special levies against the product or products which may result in the 
damage. As indicated in the commentary on this point, there is a serious 
disadvantage to Governments in attempting to assess and hold funds 
available in the proper amount. More important, there is no apparent 
reason why Governments should assume the responsibility of insurance 
when the more logical premise would be for the shipper and carrier, who 
already insure against various risks, to assume that responsibility for this 
risk also. It is not substantively different from the other risks. More- 
over, we would want to see clear evidence that this type of risk could not 
be adequately and completely covered in today’s insurance market. 

With particular reference to the suggestion of a special levy on oil 
products, there is not only the lack of uniformity mentioned in the CMI 
commentary but the further difficulty of either taxing domestic oil pro- 
duced by producers who never ship by sea the same as oil produced by 
those who do or devising some formula to tax some oil products and not 
others. 

Finally, we do not believe that the risk to be covered should be limited 
to oil pollution. We have already had major problems as a result of re- 
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lease or threatened release of other chemicals and we would not want to 
overlook this area. 

With respect to the CMI commentary on point B, the United States 
Government believes that changes in existing maritime law would have 
to go beyond those consistent with existing conventions but suggests that, 
rather than amend existing conventions, any new convention could spe- 
cifically override the earlier conventions at least with respect to such sub- 
jects as limitation of liability and types of damage. 


TII. If you favor a new convention, what should be its scope? 
(a) Territorial 

The United States Government believes that whether the new convention 
should cover territorial and inland waters as well as the adjoining high 
seas depends upon the effectiveness of that convention to protect the in- 
terests of coastal States. Thus, not knowing the terms of the proposed 
convention, at the moment we are not prepared to say that it should extend 
to territorial waters and the contiguous zone. Assuming that these inter- 
ests are protected, any questions of definition that might arise should be 
offset against the practical problems of applying two or more sets of 
standards depending upon the exact location of incidents. This is par- 
ticularly true because of the breadth of territorial sea claimed by some 
States. 

(b) What kind of damage should be covered? 

The United States Government does not believe that the prototype con- 
vention limited to damage from oil pollution is worth pursuing. Pollu- 
tion damage from any cargo, or some broad list of cargo, is necessary to 
meet known potential problems; we do not want to be one convention 
behind the next major pollution disaster. This being so, the difficulty 
of securing general acceptance of any convention, and.the need for uni- 
formity, seem to preclude a number of conventions on different kinds of 
pollution. In this respect, the USG would, at this time, probably prefer 
a convention which simply defines pollution (possibility (v) described 
below). The damage covered should only be limited by a requirement for 
proximate cause and proof of loss, not by type of damage or by class of 
persons or property affected. 

(c) What kind of cargo should be covered? 

There really are five possibilities here: (i) crude oil only, (ii) a list of 
ultra-hazardous cargoes, (iii) a general definition of ultra-hazardous car- 
goes, (iv) all cargoes, and (v) a specified kind of damage (pollution) to 
third parties from any source. 

The United States Government would prefer, in order of preference, 
the fifth, fourth, and third possibilities to either of the first two. Because 
of the problem of uniformity of decisions discussed in the CMI commentary 
on a general definition, we prefer the fifth possibility over the fourth, and 
the fourth over the third. We do not believe that international action 
ean be predicated on the mere possibility that an undue burden in the 
form of insurance costs may fall on marginal cargo. If such a burden 
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would in fact result, we need those facts to decide whether the effect 
on certain trades would be of sufficient magnitude to offset the general 
benefit. 


IV. (a) In a new convention, should there be liability without fault? 

The United States Government believes that a new convention in this 
area should provide for liability without fault. By this concept, however, 
we mean absolute liability, not strict liability as used in civil law systems. 
We believe that the defence of act of God in any kind of general con- 
vention on liability would be a shortcoming. Our own proposed law per- 
mits this defence but does not permit limitation of liability; also the de- 
fence would be available only against the government, not against inno- 
cent third parties. We would reject this defence in any convention because 
of the inherent ambiguity of the terms used and the uncertainty of re- 
covery thus imposed on the immocent victims of pollution. In addition, 
as used in a convention courts of many lands would be permitted to in- 
terpret these ambiguous words. Finally, we see the problem as essentially 
one of allocation of risk and can conceive of no basis for allocating the 
risk of pollution to persons who have no relationship to the carriage that 
causes the damage. 

The United States Government shares the view that it would be in- 
equitable to impose absolute liability for property damage and not for 
personal injury and death but suggests that the answer is to proceed to 
change existing law for both and not wait one upon the other. 

(b) If there is lability witout fault, on whom should it be imposed? 

Since we believe that liability should not be confined to oil pollution, we 
do not see any practical way for cargo to bear the liability directly. 

Moreover, the carrier, in any event, now secures the insurance for various 
risks, and it would do least disraption to existing practices for the carrier 
to assume the same responsibility for any risks added by a new convention. 
The convenience of administration resulting from retention of the present 
traditional system seems to us t3 outweigh those individual cases where— 
because of long-term charter or poor demand for shipping—the carrier 
cannot pass on the added cost tc the cargo owner. Some provision should 
be made for the carrier to recover from a negligent owner or operator of 
another vessel in collision situations, and that provision specifically should 
permit the first carrier to recov2r the full extent of his payout from the 
negligent carrier. 


V. Should liability be limited? 

The United States Government recognizes the value to the maritime in- 
dustry of some outer limit of liability. In a convention providing for 
liability without fault, financial responsibility, and jurisdiction for courts 
in the country or countries in waich injured persons reside, we would not 
object to a limitation of liability. That limit, however must be large enough 
to cover all reasonably foreseeable damages and should be sufficiently 
flexible to allow for the effect of inflation on property and personal values. 


1968] CONTEMPORARY PRACTICE OF THE UNITED STATES 953 


We have no fixed views on any particular figure or formula. Such a 
figure or formula should, in any case, be calculated on the basis of precise 
data relating to costs and availability of insurance. We should also add 
that in discussions in the ICAO Legal Committee on the Rome Convention 
(damage to third parties on the surface), the USG suggested a limitation 
of $80 million. If the convention were limited to pollution by oil cargo, 
a certain sum per ton of oil, rather than an absolute amount, might be 
considered. 


VI. Do you consider it desirable and practicable that the person lable 

should be required to provide security by insurance or otherwise? 

The United States Government considers it essential that the person 
liable be required to provide assurance of financial responsibility. In- 
surance seems to be the best means, but should not be exclusive—some 
enterprises may be capable of self insurance and might, therefore, be 
required only to post a bond. 

We believe a certificate system, such as that described in the CMI com- 
mentary, holds the best promise of feasibility. The case which presents 
some difficulty would be a voyage from one non-contracting State to an- 
other where pollution occurs to the shore of a contracting State passed 
but not entered. But the more widely accepted the convention, the less 
likely such a case; and we do not believe the certificate scheme should be 
rejected on the assumption that the convention would not be generally 
accepted. 


VII. Should there be any provision regarding jurisdiction? If so, what 

court or courts should be given jurisdiction? 

The United States Government believes that a jurisdictional provision 
is essential for an effective convention and that the provision should per- 
mit private parties injured by pollution to bring suit in their own State 
with respect to any portion of the damage occurring in that State. 

This leaves the diffcult question of how and where judgments are en- 
forceable. We suggest that, where more than one country’s nationals have 
claims, the limitation fund should be deposited in one country where most 
or at least a substantial portion of the damage occurred. Provision should 
then be made for satisfaction of foreign judgments against that fund on 
the same basis as domestic judgments. 

Jurisdiction should not be based upon seizure of a person or sanctioned 
by criminal penalties because that, for us, would create a situation where, 
for example, the captain of a U. S. vessel would be exposed to personal 
accountability in foreign courts. We believe this undesirable for defendant 
situations as well as plaintiff situations. 


VIII. Should the cost of protective measures be recoverable? If so, who 

should be allowed to recover? 

The United States Government believes that the cost of reasonable pro- 
tective measures is now recoverable under our law and should continue to 
be so under any convention. 

There should not be any limitation in the convention on the classes of 
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. persons or entities who may recover the cost of protective measures. This 
can be left to local law on the basis of proximate cause and proof of Joss. 
K. E. Malmborg 
Attorney 
Office of the Legal Adviser 
Department of State of the 
United States of America 
(Intergovernmental Maritime Consultative Organization, 
Doc. LEG ITI/WP.1/Add.5, May 27, 1968.) 


NoNn-PROLIFERATION OF NUCLEAR WEAPONS 


On July 9 President Johnson transmitted the Treaty on the Non-Pro- 
liferation of Nuclear Weapons, signed by the United States on July 1, to 
the Senate for its advice. and consent to ratification. Following are ex- 
cerpts from the President’s letter of transmittal to the Senate: 

; Tae Waire Houser, July 9, 1968. 
To the Senate of the United States: 

I am transmitting herewith, for the advice and consent of the Senate to 
ratification, the Treaty on the Non-Proliferation of Nuclear Weapons. 

This treaty was opened for signature on July 1, 1968 in Washington, 
Londor. and Moscow. Ninety-five members of the United Nations had 
voted to commend it, and to request that it be opened for signature and 
ratification at the earliest possible date. 

On July 1 it was signed in Washington by the United States of America, 
the United Kingdom of Great Britain and Northern Ireland, the Union 
of Soviet Socialist Republics and 53 other states. Many others have indi- 
cated their intention to sign it promptly. 

I consider this treaty to be the most important international agreement 
limiting nuclear arms since the nuclear age began. It is a triumph of 
sanity end of. man’s will to survive. 


* * * * * 


Its central purpose is to prevent the spread of nuclear weapons. Its 
basic undertaking was deliberately patterned after United States atomic 
energy legislation, which forbids transfers of our nuclear weapons to others. 
The treaty not only makes such a prohibition binding on all nuclear 
powers; it reinforces the prohibition by barring non-nuclear countries from 
receiving them from any source, from manufacturing or otherwise acquir- 
ing ther, and from seeking or receiving any assistance in their manufacture. 

The treaty, however, does more than just prohibit the spread of nuclear 
weapons. It would also promote the further development of nuclear energy 
for peaceful purposes under safeguards. - 

This is the goal of the International Atomic Energy Agency (IAEA), 
which resulted from: President Hisenhower’s -‘‘Atoms for, Peace’’ plan. 
The TAEA is charged with the primary responsibility for safeguards under 
the non-proliferation treaty. It already has considerable experience in 
applying safeguards under international agreements for cooperation in 
the civil uses of nuclear energy. 
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-I believe that this treaty will greatly advance the goal of nuclear. Cor 
operation for peaceful purposes under international safeguards. 

It will require that all parties which export nuclear materials and equip- 
ment to non-nuclear-weapon states for peaceful purposes make sure that 
such materials, and those used or produi in such equipment, are under 
international safeguards. 

It will require all non-nuclear parties ‘to accept international safeguards 
on all peaceful nuclear activities within their ee their juris- 
diction, or carried oui under their control anywhere. 

It will help insure cooperation in the field of peaceful -uses of nuclear 
energy, and the exchange of scientific and touhnologioal information on 
such peaceful applications. 

It will enable all countries to assist non-nuclear aet to the treaty with 
their peaceful nuclear activities, confident that. their-assistance will not 
be diverted to the making of nuclear weapons. . 

It obligates the nuclear-weapon parties to make. potential kaii from 
any peaceful applications of nuclear explosions available—on a non-dis- 
eriminatory basis, and at the lowest possible cost—to parties to the treaty 
that are required to give up the right to have their own nuclear explosives. 

By 1985 the world’s peaceful nuclear power stations will- probably. be 
turning out enough by-product plutonium for the production of tens. of 
nuclear bombs -every day. This capability must not be allowed to result 
in the further spread of nuclear weapons. The consequences would be 
nuclear anarchy, and the energy designed to. ne the world could plunge 
it into darkness. 

But the treaty has a significance that’ goes beyond its furtherance: of 

these important aspects of United States nuclear policy. In the great tra- 
dition of the Nuclear Test Ban Treaty, it represents another step. on the 
journey toward world peace. I believe that its very achievement, as. well 
as its provisions, enhances the prospects-of progress toward disarmament. 
_ On Monday, July 1—as this treaty.was signed on- behalf of the United 
States—I announced that agreement had been reached with the Soviet 
Union to enter into discussions in the nearest future on the limitation and 
reduction of both ofensive nuclear weapons systems, and systems of de- 
fense against ballistic missiles. Thus there is hope that this treaty will 
mark the beginning of a new phase in the quest for order and moderation 
in international affairs. 

I urgently recommend that the Senate move swiftly to enhance our 
security and that of the entire world by giving its consent to the ratifica- 
tion of this treaty. 

. Lynvon B. JOHNSON 
(Sen. Exec. H, 90th Congress, 2d Sess. ; 59 Dept..of State — 
ae Bulletin 126 (1968).) 


; Sea Bap AND Oczan FLOOR: | ; T 
` Meeting of U. N. Ad Hoc Committee on the: ‘Seabed and: Gecin Floor i 


The United Nations Ad Hoc Committee to Study the Peaceful Uses of 
the Sea-bed and Ocean Floor Beyond the Limits of National Jurisdiction 
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met in New York on June 17 through July 9. Leonard C. Meeker, the 

United States Representative to the Legal Working Group of the Ad Hoc 

Committee, made the following remarks before the Legal Working Group: 
(a) Statement of June 202 

During the twentieth century, new frontiers in the geographical sense, 
have been diminishing. Most of the land surface of the Earth has been 
explored. A decade ago man commenced his exploration of space beyond 
this planet. Today, we are moving deeper and further into the oceans. 

Efforts to explore and exploit the resources of the ocean floor, however, 
have but a limited past history. Some believe that on the bottom of the 
ocean lies treasure that man will soon be able to pluck up. Others are 
dubious about the extractive potential of the ocean floor and also doubt 
that our technology will prove a match for the inhospitable ocean floor 
environment for many years to come. 

We will not know the answer to these questions until much greater en- 
ergies have been devoted to the development of the ocean frontier. With 
more experience, it will be possible to make more realistic appraisals of 
what the deep ocean floor can be expected to yield. At this time, we have 
at our disposal very helpful documents bearing on technical and economic 
matters which were prepared for the assistance of the Ad Hoc Committee, 
and we may expect to receive from the Technical and Economie Working 
Group additional valuable advice about the resources of the deep ocean 
floor and their potential. 

There are other issues for which more experience is required to evaluate 
with wisdom. For example: how the community of nations should co- 
operate to secure the benefits of the new environment; what legal rules 
should be applied to the exploration and exploitation of the ocean floor; 
what steps should be taken to assure that this process unfolds in an orderly 
and expeditious manner. ; 

It was at the commissioning of a United States oceanographic research 
vessel ‘“The Oceanographer’’ in the fall of 1966—one year before the United 
Nations was first seized with our present subject—that the President of 
the United States made a statement that has since been widely quoted. It 
was as follows: 


“Under no circumstances, we believe, must we ever allow the prospects 
of rich harvest and mineral wealth to create a new form of colonial 
competition among the maritime nations. We must be careful to 
avoid a race to grab and to hold the lands under the high seas. We 
must ensure that the deep seas and the ocean bottoms are, and remain, 
the legacy of all human beings.’’ 


A year later, when this subject had been brought before the General 
Assembly upon the initiative of Malta, the United States proposed that 
the Assembly ‘‘begin immediately to develop general standards and prin- 
ciples to guide states and their nationals in the exploration and use of the 
deep ocean floor. All of our knowledge about the deep ocean floor and all 
of our technological skill in exploiting its resources could prove of little 
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value,” Ambassador Goldberg noted, ‘‘if man’s law-making faculty does 
not keep pace.” 

It is to begin addressing the task of law-making that we have now come 
together. 

It goes without saying that in the time, and with the information, availa- 
ble to us, it will not be possible to deal with the whole range of problems 
deserving consideration. Surely the work of defining legal arrangements 
applicable to the deep ocean floor will not be completed in weeks or even 
in months. But we can make a start. 

This group could, for example, identify principal areas for further 
study, and, for the later drafting of documents, as a first step in working 
toward a legal regime for the deep ocean floor. 

I should like today, on behalf of the United States, to sketch some of 
our ideas on these matters. 

It seems to us, as we look ahead, that it could be constructive at some 
relatively early stage in the work of law-making for the General Assembly 
to consider the adoption of certain principles, which would then serve as 
a guide to states in the conduct of their activities and also as general lines 
of direction to be observed in the working out of more detailed and inter- 
nationally agreed arrangements that might be required later. 

There is precedent for following such a procedure. In 1963 the General 
Assembly adopted unanimously a Declaration of Legal Principles Govern- 
ing the Activities of States in the Exploration and Peaceful Uses of Outer 
Space. This was followed four years later by the Space Treaty of 1967. 
Later the General Assembly approved an Astronaut Assistance and Return 
Agreement. And a UN group now meeting in Geneva is doing further 
work on a liability convention related to accidents in the conduct of space 
activities. . io 

The following are some of the subjects that we think might appropriately 
be treated in a UN statement of principles for the deep ocean floor. 

The principle of non-discrimination should be established in such a-way 
as to recognize that the exploration and use of the deep ocean floor are open 
to all states and their nationals without discrimination and in accordance 
with international law. 

A corollary of this would be to rule out any claims to the exercise 
of sovereignty or sovereign rights over any part of the deep ocean floor. 

Paralleling a precedent established earlier,in the space field, the state- 
ment of principles might prescribe that states and their nationals shall 
conduct their activities on the deep ocean floor in accordance with inter- 
national law, including the Charter of the UN, in the interest of maintain- 
ing international peace and security and promoting international coopera- 
tion, scientific knowledge and economic development. 

‘We believe there should be a principle favoring international coopera- 
tion in scientific investigation of the deep ocean floor.. This should en- 
courage timely dissemination of plans for and results from national sci- 
entific programs, and should also encourage cooperative scientific activities 
by personne] of different states, 


958 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 62 


Again following.a precedent laid down earlier-in the UN Declaration of 
Legal Principles for space, and reflected as well in the Geneva Convention 
of 1958-0n:the- High ‘Seas, we-believe- there should- be-an- appropriate state- 
ment calling for respect and reasonable regard for the interests of others 
in exploration and use -of the deep ocean floor.. This statement should cover 
avoidance of unjistifiable interference with the exercise of the freedoms 
of- the high seas.by other states and their nationals, interference with con- 
servation-of the living resources of the seas, and interference with funda- 
mental scientific research looking toward publication of findings. There 
Should be a call for appropriate safeguards to minimize pollution of the 
seas and disturbance of the existing biological, chemical and physical 
processes and balances. Sucha principle, we believe, should also call for 
appropriate consultation in the event of concern that a particular marine 
activity or experiment could harmfully interfere with the activities of an- 
other state or its nationals in the exploration and use of the deep ocean floor. 

Recognizing the ancient maritime practice of mutual assistance, which 
was drawn upon as well in the formulation of the Outer Space Principles, 
we believe there should be a-statement of obligation to render all possible 
assistance in the event of accident, distress or emergencies arising out of 
activities on the deep ocean-floor. 

Finally, there might appropriately be included in a statement of prin- 
ciples some guidelines as to the treatment-of installations, equipment or 
other property taken to the deep ocean floor in connection with activities 
there. 

Elements such as those I have indicated could, in our view, be effectively 
incorporated in a statement of principles at a level of generality permitting 
wide agreement. There are other areas of subject matter that will require 
additional procedure and treatment in order to become effective. One of 
these is the question of what constitutes the deep ocean floor. 

Taking into account the Geneva Convention of 1958 on the Continental 
Shelf, there should be established, as soon as practicable, an internationally 
agreed precise boundary as to what constitutes the deep ocean floor. Any 
statement of principles on this matter should specify that exploitation of 
the natural resourzes of the ocean floor occurring prior to establishment of 
the boundary shall be understood not to prejudice its location, regardless 
of whether the coastal state considers the exploitation to have occurred 
on its ‘‘continental shelf.” We do not believe it necessary to delineate this 
boundary before agreement can be reached on general principles applicable 
to the deep ocean floor. 

The United States recognizes that the suggestions we make for a state- 
ment of principles would by no means add up to a comprehensive legal 
regime adequate to govern the exploitation of resources in this new en- 
vironment. Much more will be required. Detailed negotiations will be 
called for, and substantial periods of time aré likely to be occupied in 
formulating the nezessary arrangements. 

‘We believe that a statement of principles wir appropriately state that 
there should be established as soon as practicable internationally agreed 
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arrangements governing the exploitation of those resources. Such arrange- 
ments should reflect the elements set forth-in a statement of „principles of 
the sort I have sketched, and’ these as as should also include pro- 
visions for the following: 

(a) the orderly Joett of résources of the seh ocean floor in a 
manner reflecting the interest of the world community in the 
development of these resources; 

(b) conditions conducive to the aay of investments necessary for 
the exploration and exploitation of resources of the deep ocean 
floor ; 

(c) dedication as feasible and practicable of a portion of the value 
of the resources recovered from the deep ocean floor to world or 
regional community purposes; and , , 

(d) accommodation among the commercial and other uses of the deep 
ocean floor and marine environment. 

By reaching agreement first on the basic objectives of new international 
arrangements it is our hope that the eventual negotiations for such ar- 
rangements would be facilitated: 

Mr. Chairman, the United States delegation’ looks forward to hearing 
the views of other members of this Legal Working Group. We are con- 
fident that from our discussions here will proceed later the necessary 
elaboration of legal rules and international agreements. Let us remember 
that we are at the beginning, not the end, of a process of large scope and 
complexity. But, above all, let us begin. 


(b) Statement of June 26:? 


Last week the United States suggested in this Working Group the de- 
sirability of considering the adoption of certain legal principles for the 
sea-bed and ocean floor. Such principles could serve as a guide to States 
in the conduct of their activities in this environment, and also as general 
lines of direction to be observed in the working out of more detailed inter- 
nationally agreed arrangements. We did not then comment on arms 
control and disarmament aspects of the sea-bed and ocean floor. J should 
like to indicate today cur thinking on this very important subject. 

Arms control and disarmament constitute a major concern and pressing 
task of the world community. For its part, the United States is dedicated 
to workable arms limitation measures that will enhance the peace and 
security of all nations and bring the world nearer io general and complete 
disarmament. Most recently, we have labored over a long period, together 
with other countries, to bring into being a treaty to prevent the spread of 
nuclear weapons. Two weeks ago the General Assembly gave its over- 
whelming endorsement to the treaty text. This instrument will be opened 
for signature next Monday, July 1st. 

_ At the historic meeting of the General Assembly at which the Non- 
Proliferation Treaty was approved, the President of the United States had 
the privilege of addressing the Assembly. On that occasion he said: 
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‘‘Finally—in keeping with our obligations under the treaty—we shall, 
as a major nuclear power, promptly and vigorously pursue negotiations 
on effective measures to halt the nuclear arms race and to reduce 
existing nuclear arsenals. 
“It is right that we should be so obligated. The non-nuclear States— 
who undertake with this treaty to forgo nuclear weapons—are en- 
titled to the assurance that powers possessing them, particularly the 
United States and the Soviet Union, will lose no time in finding the 
way to scale down the nuclear arms race.” 
In approaching the question of a new environment to which the nuclear 
arms race has not yet spread, the world community has an opportunity to 
consider whether intelligent self-restraint can prevent a spread and es- 
calation of that race. We believe this is an issue of importance and com- 
plexity calling for urgent and thorough study. 

The United States is, therefore, proposing today that the Highteen- 
Nation Disarmament Committee be asked to take up the question of arms 
limitation on the sea-bed and ocean floor with a view to defining those 
factors vital to a workable, verifiable and effective international agreement 
which would prevent the use of this new environment for the emplacement 
of weapons of mass destruction. We believe that our current discussions, 
in this group and in the Ad Hoe Committee, should lead to a prompt refer- 
ence of this problem to the ENDC. 

It is our hope that the Disarmament Committee in Geneva can undertake 
fruitful work on this subject. We hope, moreover, that our referral of 
the subject to the Highteen-Nation Committee will assist that body in pro- 
ceeding with its vital work on the problem of mass-destraction weapons— 
which would be the real threat in the new environment of the sea-bed and 
ocean floor. 


[The draft resolutions set forth below were introduced at the Ad Hoc 
Committee meeting] 
(a) Draft resolution of the U.S.S.R.: ° 


Union of Soviet Socialist Republics: draft resolution on the prohibition of 
the use of the sea-bed and the ocean floor beyond the limits of 
territorial waters for military purposes 

The General Assembly, 

Recalling its resolution 2340 (XXII) in which it referred to the im- 
portance of preserving the sea-bed and the ocean floor, and the subsoil 
thereof, from actions and uses which might be detrimental to the common 
interests of mankind, and recognized that the exploration and use of those 
areas should be conducted in accordance with the purposes and principles 
of the Charter of the United Nations, in the interest of maintaining in- 
ternational peace and security and for the benefit of all mankind. 

Recognizing the need to take steps to prevent the arms race from spread- 
ing to the sea-bed and the ocean floor, 

1. Solemnly calls upon all States to use the sea-bed and the ocean floor 
beyond the limits of the territorial waters of coastal States exclusively for 
peaceful purposes; 
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2. Requests the Highteen-Nation Committee on Disarmament to consider, 
as an urgent matter, the question of prohibiting the use for military pur- 
poses of the sea-bed and the ocean floor beyond the limits of the territorial 
waters of coastal States. 


(b) Draft resolution of India: * 
India: draft decleration of legal principles governing the reservation 
exclusively for peaceful purposes of the sea-bed and the ocean floor, 
and the subsoil thereof, underlying the high seas beyond the limits 
of present national jurisdiction, and the uses of their 
resources in the interests of mankind 


The General Assembly, 

Noting that developing technology is making the sea-bed and the ocean 
floor and subsoil thereof, accessible and exploitable for scientific, economic, 
military and other purposes, 

Recognizing the common interests of mankind in the sea-bed and the 
ocean floor, which constitute the major portion of the area of this planet, 

Believing that the exploitation and use of the sea-bed and ocean floor 
and the subsoil thereof should be carried out for the betterment of mankind 
and for the benefit of States irrespective of their degree of economic or 
scientific development, 

Desiring to contribute to broad international co-operation in the sci- 
entific as well as in the legal aspects of the exploration and uses of the 
resources of the sea-bed and ocean floor, 

Believing that such co-operation will contribute to the development of 
mutual understanding and to the strengthening of friendly relations be- 
tween nations and peoples, 

Mindful of the importance of preserving the sea-bed and ocean floor, and 
the subsoil thereof from actions and uses which might be detrimental to 
the common interests of mankind, 

Recognizing that the exploration and use of the sea-bed and the ocean 
floor and the subsoil thereof should be conducted in accordance with the 
principles and purposes of the United Nations Charter, in the interests of 
maintaining international peace and security and for the benefit of all 
mankind, 

Mindful of the provisions and practice of the law of the sea relating to 
this question, 7 

Recalling its resolution 2340 (XXII) of 18 December 1967, 

Convinced that, pending the conclusion of a Treaty regulating the ad- 
ministration and utilization of the sea-bed and ocean floor and the subsoil 
thereof, in the common interests of mankind, it is necessary to set forth the 
principles applicable in this regard, 

Declares as follows: 

1. The exploration and use of the sea-bed and ocean floor and the sub- 
soil thereof, beyond the limits of present national jurisdiction, shall be 
carried on for the benefit and in the interests of mankind; 


4 U.N. Doe, A/AC.135/21 (1968). 


| 
| 
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.2. The sea-bed and ocean floor and the subsoil thereof, beyond the limits 
of present national jurisdiction, are the common heritage of mankind. As 
such, they are not subject to-national. appropriation and shall be used ex- 
clusively for peaceful purposes, for the benefit of all countries, particularly 
the developing countries; . 

3. The activities of States in the exploration and use of the sea-bed and 
ocean floor shall be carried out in accordance with international law, in- 
eluding the Charter of the United Nations, in the interests of maintaining 
international peace and security and for promoting international co-opera- 
tion and understanding ; 

4, Taking into account the work currently being performed by other 
bodies, the United Nations shall endeavour to provide direction and purpose 
to international and inter-governmental activities with regard to the sea- 
bed and ocean floor and the subsoil thereof, beyond the limits of present 
national jurisdiction. 

l (c) Draft resolution of the United States: 3 

United States of America: draft resolution on preventing the emplacement 

of weapons of mass destruction on the sea-bed and ocean floor’ 


The General Assembly, 

Desiring that workable arms limitation measures be achieved that will 
enhance the peace and security of all nations and bring the world nearer 
to general and complete disarmament, 

Requests the Highteen-Nation Disarmament Committee to take up the 
question of arms limitation on the sea-bed and ocean floor with a view to 
defining those factors vital to a workable, verifiable and effective interna- 
tional agreement which would prevent the use of this new environment for 
the emplacement of weapons of mass destruction. 


| (d) Draft resolution of the United States: ° 
United States of America: draft resolution containing statement of 
! principles concerning the deep ocean floor 


The General Assembly, 

Desiring to encourage the exploration, use and development of the deep 
ocean floor to the fullest extent possible for the benefit and in the interest 
of all mankind, 

Believing that such exploration and use of the deep ocean floor will con- 
tribute to international co-operation and understanding, 

Convinced that no nation, regardless of geographical location, level of 
economic development, or technological capability, should be denied the 
opportunity to participate in the exploration and use of the deep ocean floor, 

Conscious of the importance of promoting the general welfare of all 
peoples} and of furthering scientific study and the conservation of re- 
sources, 

Reaffirming the traditional freedoms of the high seas under international 
law, 


f 
5 U.N. Doc. A/AC,185/24 (1968). 6 U.N. Doe. A/AC.135/25 (1968). 
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. Recalling its-resolution 2340 (XXII) of 18 December: 1967, 

Commends to States for their i sulgange the atte. principles í concern- 
ing the deep ocean floor: s ae i 

1. No State may claim or exercise artici or sovereign rights over 
any part of the deep ceean floor. There shall be no-discrimination in the 
availability of the deep ocean floor for exploration and use by all States 
and their nationals in accordance with international law; 

2. There shall be established, as soon as practicable, internationally 
agreed arrangements governing the exploitation of resources of the deep 
ocean floor. These arrangements shall reflect the other principles contained 
in this Statement of Principles concerning the Deep Ocean Floor and shall 
include provision for: 

(a) the orderly development of resources of the deep ocean floor in a 
manner reflecting the interest of the international community in the de- 
velopment of these resources; 

(b) conditions conducive to the making of investments necessary for the 
exploration and exploitation of resources of the deep ocean floor; 

(e) dedication as feasible and practicable of a portion of the value of the 
resources recovered from the deep ocean floor to international community 
purposes; and 

(d) accommodation among the commercial and other uses of the deep 
ocean floor and marine environment; 

3. Taking into account the Geneva Convention of 1958 on the Continental 
Shelf, there shall be established, as soon as practicable, an internationally 
agreed precise boundary for the deep ocean floor-—the sea-bed and subsoil 
beyond that over which coastal States may exercise sovereign rights for 
the purpose of exploration and exploitation of its natural resources; 

Exploitation of the natural resources of the ocean floor that occurs prior 
to establishment of the boundary shall be understood not to prejudice its 
location, regardless of whether the coastal State considers the exploitation 
to have oceurred on its ‘‘continental shelf’’; 

4. States and their nationals shall conduct their activities on the deep 
ocean floor in accordance with international law, including the Charter of 
the United Nations, and in the interest of maintaining international peace 
and security and promoting international co-operation, scientific knowledge, 
and economic development; 

5. In order to further international co-operation in the seentiig investi- 
gation of the deep ocean floor, States shall: 

(a) disseminate, in a timely fashion, plans for and results of national 

scientific programmes concerning the deep ocean floor; 

(b) encourage their nationals to follow similar raoin concerning dis- 
semination of such information ; 

(e) encourage co-operative scientific activities regarding the deep ocean 
floor by personnel of different States; 

6. In the exploration and use of the deep ocean floor States and their 
nationals ;. 
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(a) shall have reasonable regard for the interests of other States and 
their nationals; 

(b) shall avoid unjustifiable interference with the exercise of the free- 
dom of the high seas by other States and their nationals, or with the con- 
servation of the living resources of the seas, and any interference with 
fundamental scientific research carried out with the intention of open 
publication ; 

(e) shall adopt appropriate safeguards so as to minimize pollution of 
the seas and disturbance of the existing biological, chemical and physical 
processes and balances; 

Each State shall provide timely announcement and any necessary am- 
plifying information of any marine activity or experiment planned by it 
or its nationals that could harmfully interfere with the activities of any 
other State or its nationals in the exploration and use of the deep ocean 
floor. A State which has reason to believe that a marine activity or ex- 
periment planned by another State or its nationals could harmfully inter- 
fere with its activities or those of its nationals in the exploration and use 
of the deep ocean floor may request consultation concerning the activity or 
experiment; 

7. States and their nationals shall render all possible assistance to one 
another in the event of accident, distress or emergency arising out of 
activities on the deep ocean floor. 


(e) Draft resolution of the Republic of Tanzanta:* 
United Republic of Tanzania: amendments to the draft resolution 
submitted by the Union of Soviet Socialist 
Republics (A/AC.135/20) 

Substitute operative paragraph 1 by the following paragraph: 

1. Declares that the sea-bed and the ocean floor and the subsoil thereof, 
underlying the high seas beyond present national jurisdiction, should not 
be used by any State or States for any military purposes whatsoever. 


Substitute operative paragraph 2 by the following paragraph: 

2. Requests the ENDC to consider, as a matter of urgency, the question 
of (a) banning the use of sea-bed and ocean-floor beyond the limits of na- 
tional jurisdiction by nuclear submarines; (b) banning of military forti- 
fications and missile bases on the sea-bed and ocean-floor. 


(£) Draft resolution of the Republic of Tanzania: ® 
United Republic of Tanzania: amendments to the draft resolution 
submitted by the United States of America (A/AC.135/24) 
Replace preambular paragraph 1 by the following paragraph: 

Recalling the preamble of its resolution 2340 (XXII) on the question 
of the reservation exclusively for peaceful purposes of the sea-bed and 
ocean, floor, beyond present national jurisdiction, in which it was especially 
stated that ‘‘mindful also of the importance of preserving the sea-bed and 
ocean floor, and the subsoil thereof, as contemplated in the title of the item, 


7 U.N. Doe. A/AC.135/26 (1968). 8 U.N. Doe. A/AC.135/27 (1968). 
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from actions and uses which might be detrimental to the common interests 
of mankind. ”’ 


Add an operative paragraph as follows as operative paragraph 1: 

1. Declares that the sea-bed and the ocean fioor and the subsoil thereof, 
underlying the high seas beyond present national jurisdiction, should not 
be used by any State or States for any military purposes whatsoever. 


Substitute operative paragraph 1 with the following paragraph which 
will become operative paragraph 2: 

2. Requests the ENDC to consider, as a matter of urgency, the question 
of (a) banning the use of sea-bed and ocean floor beyond the limits of na- 
tional jurisdiction by nuclear submarines; (b) banning of military forti- 
fications and missile bases on the sea-bed and ocean-floor. 


SOUTHERN RHODESIA 


The following resolution was adopted unanimously by the U.N. Security 
Council on May 29, 1968: 

The Security Council, 

Recalling and reaffirming its resolutions 216 (1965) of 12 November 
1965, 217 (1965) of 20 November 1965, 221 (1966) of 9 April 1966, and 232 
(1966) of 16 December 1966, 

Taking note of resolution 2262 (XXII) adopted by the General As- 
sembly on 3 November 1967, 

Noting with great concern that the measures taken so far have failed to | 
bring the rebellion in Southern Rhodesia to an end, 

Reaffirming that, to the extent not superseded in this resolution, the 
measures provided for in resolutions 217 (1965) of 20 November 1965, and 
232 (1966) of 16 December 1966, as well as those initiated by Member 
States in implementation of those resolutions, shall continue in effect, 

Gravely concerned that the measures taken by the Security Council have 
not been complied with by all States and that some States, contrary to 
resolution 282 (1966) of the Security Council and to their obligations 
under Article 25 of the Charter, have failed to prevent trade with the 
illegal régime in Southern Rhodesia, 

Condemning the recent inhuman executions carried out by the illegal 
régime in Southern Rhodesia which have flagrantly affronted the conscience 
of mankind and have been universally condemned, 

Affirming the primary responsibility of the Government of the United 
Kingdom to enable the people of Southern Rhodesia to achieve self-deter- 
mination and independence, and in particular their responsibility for deal- 
ing with the prevailing situation, 

Recognizing the legitimacy of the struggle of the people of Southe:n 
Rhodesia to secure the enjoyment of their rights as set forth in the Charter 
of the United Nations and in conformity with the objectives of General 
Assembly resolution 1514 (XV), 

Reaffirming its determination that the present situation in Southern 
Rhodesia constitutes a threat to international peace and security, 
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Acting under Chapter VII of the United Nations Charter, 

1. Condemns all measures of political repression, including arrests, ‘de- 
tentions, trials and executions which violate fundamental freedoms and 
rights of the people of Southern Rhodesia, and calls upon the Government 
of the United Kingdom to take all possible measures to put an end to such 
actions ; 

2. Calls upon the United Kingdom as the administering Power in thé 
discharge of its responsibility to take urgently all effective measures to 
bring to an end the rebellion in Southern Rhodesia, and enable the people 
to secure the enjoyment of their rights as set forth in the Charter of the 
United Nations and in conformity with the objectives of General Assembly 
resolution 1514 (XV); 

3. Decides that, in furtherance of the objective of ending the rebellion, 
all States Members of the United Nations shall prevent: 

(a) The import into their territories of all commodities and products 
originating in Southern Rhodesia and. exported therefrom.after the date 
of this resolution (whether or not the commodities or products are for con- 
sumption or processing in their territories, whether or not they are im- 
ported in bond and whether or not any special legal status with respect 
to the import of goods is enjoyed hy the port or other place where they are 
imported or stored) ; 

(b) Any activities by their nationals or in their territories which would 
promote or are calculated to promote the export of any commodities or 
products from Southern Rhodesia; and any dealing by their nationals or in 
their territories in any commodities or products originating in Southern 
Rhodesia and exported therefrom after the date of this resolution, includ- 
ing in particular any transfer of funds to Southern oe for the put 
poses of such activities or dealings; l 

(c) The shipment in vessels- or aircraft of their Seer or under 
charter to their nationals, or the carriage: (whether or not in bond) by land 
transport facilities across their territories of any commodities or products 
originating in Southern Rhodesia and exported therefrom after the date 
of this resolution ; 

(d) The sale or supply by their nationals or from their territories of any 
commodities or products (whether or not originating in their territories, 
but not including supplies intended strictly for medical purposes, educa- 
tional equipment and material for use in schools and other educational in- 
stitutions, publications, news material and, in special: humanitarian cir- 
cumstances, food-stuffs) to any person or body in Scuthern Rhodesia or to 
any other person or body for the purposes of any business carried on in or 
operated from Southern Rhodesia, and any activities by their nationals or 
in their territories which. pronari or are calculated to promote such sale 
or supply; : 

-(c) The shipment in vessels or aircraft of their registration, or under 
charter to their nationals, or the carriage (whether or not in bond) by 
land ‘transport facilities across their territories of any such commodities 
or products: which are consigned to any person or body in Southern Rho- 
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desia, or to any other person or body for the purposes of any business 
carried on in or operated from Southern Rhodesia; 

4. Decides that all States Members of the United Nations shall not make 
available to the illegal régime in Southern Rhodesia or to any commercial, 
industrial or publie utility undertaking, including tourist enterprises, in 
Southern Rhodesia any funds for investment or any other financial or eco- 
nomie resources and shall prevent their nationals and any persons within 
their territories from making available to the régime or to any such under- 
taking any such funds or resources and from remitting any other funds to 
persons or bodies within Southern Rhodesia except payments exclusively 
for pensions or for strictly medical, humanitarian or educational purposes 
or for the provision of news material and in special humanitarian cireum- 
stances, food-stuffs; 

5. Decides that all States Members of the United Nations shall: 

(a) Prevent the entry into their territories, save on exceptional humani- 
tarian grounds, of any person travelling on a Southern Rhodesian passport, 
regardless of its date of issue, or on a purported passport issued by or on 
behalf of the illegal régime in Southern Rhodesia; and 

(b) Take all possible measures to prevent the entry into their territories 
of persons whom they have reason to believe to be ordinarily resident in 
Southern Rhodesia and whom they have reason to believe to have furthered 
or encouraged, or to be likely to further or encourage, the unlawful actions 
of the illegal régime in Southern Rhodesia or any activities which are cal- 
culated to evade any measure decided upon in this resolution or resolution 
282 (1966) of 16 December 1966; 

6. Decides that all States Members of the United Nations shall prevent 
airline companies constituted in their territories and aircraft of their 
registration or under charter to their nationals from operating to or- from 
Southern Rhodesia and from linking up with any airline company con- 
stituted or-aircraft registered in Southern Rhodesia ; 

7. Decides that all States Members of the United N ations shall give effect 
to the decisions set out in operative paragraphs 3, 4, 5 and 6 of this resolu- 
tion notwithstanding any contract entered into or license granted before 
the date of this resolution ; 

8. Calls upon all States Members of the United Nations or of the spe- 
cialized agencies to take all possible measures to prevent activities by their 
nationals and persons in their territories promoting, assisting or encourag- 
ing emigration to Southern Rhodesia, with a view to stopping such emi- 
gration ; 

9. Requests all States Members of the United Nations or of the special- 
ized agencies to take all possible further action under Article 41 of the 
Charter to deal with the situation in Southern Rhodesia, not excluding any 
of the measures provided in that Article; 

10. Emphasizes the need for. the withdrawal. of all are and trade 
representation in Southern Rhodesia, in addition to the provisions of 
operative paragraph 6 of resolution 217 (1965); . 

11. Calls upon all States Members of the United Nations to carry out 
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if 
í 


these decisions of the Security Council in accordance with Article 25 of 
the United Nations Charter and reminds them that failure or refusal by 
any one of them to do so would constitute a violation of that Article; 

12. Deplores the attitude of States that have not complizd with their ob- 
ligations under Article 25 of the Charter, and censures in particular those 
States which have persisted in trading with the illegal régime in defiance 
of the resolutions of the Security Council, and which have given active 
assistance to the régime; 

13. Urges all States Members of the United Nations to render moral and 
material assistance to the people of Southern Rhodesia in their struggle to 
achieve their freedom and independence; 

14. Urges, having regard to the principles stated in Article 2 of the 
United Nations Charter, States not Members of the United Nations to act 
in accordance with the provisions of the present resolution ; 

15. Requests States Members of the United Nations, the United Nations 
Organization, the specialized agencies, and other international organizations 
in the United Nations system to extend assistance to Zambia as a matter 
of priority with a view to helping her solve such special economie problems 
as she may be confronted with arising from the carrying out of these de- 
cisions of the Security Council; 

16. Calls upon all States Members of the United Naticns, and in par- 
ticular those with primary responsibility under the Charter for the mainte- 
nance of international peace and security, to assist effectively in the imple- 
mentation of the measures called for by the present resolution ; 

17. Considers that the United Kingdom as the administering Power 
should ensure that no settlement is reached without taking into account 
the views of the people of Southern Rhodesia, and in particular the political 
parties favouring majority rule, and that it is acceptable to the people of 
Southern Rhodesia as a whole; 

18. Calls upon all States Members of the United Nations or of the spe- 
cialized| agencies to report to the Secretary-General by 1 August 1968 on 
measures taken to implement the present resolution ; 

19. Requests the Secretary-General to report to the Security Council 
on the progress of the implementation of this resolution, the first report to 
be made not later than 1 September 1968; 

20. Decides to establish, in accordance with rule 28 of the provisional 
rules of procedure of the Security Council, a committee of the Security 
Council|to undertake the following tasks and to report to it with its ob- 
servations: 

(a) To examine such reports on the implementation of the present 
resolution as are submitted by the Secretary-General ; 

(b) To seek from any States Members of the United Nations or of the 
specialized agencies such further information regarding the trade of that 
State (including information regarding the commodities and products 
exempted from the prohibition contained in operative paragraph 3 (d) 
above) or regarding any activities by any nationals of that State or in 


t 


its territories that may constitute an evasion of the measures decided upon 
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in this resolution as it may consider necessary for the proper discharge of 
its duty to report to the Security Council; 

21. Requests the United Kingdom, as the administering Power, to give 
maximum assistance to the committee, and to provide the committee with 
any information which it may receive in order that the measures envisaged 
in this resolution and resolution 282 (1966) may be rendered fully effective ; 

22. Calls upon all States Members of the United Nations, or of the spe- 
cialized agencies, as well as the specialized agencies themselves, to supply 
such further information as may be sought by the Committee in pursuance 
of this resolution ; 

23. Decides to maintain this item on its agenda for further action as 
appropriate in the light of developments. 

(U.N. Doc. 8/RES/253 (1968); 58 Dept. of State Bulletin 847 (1968).) 


JUDICIAL DECISIONS 


By Arona E. Evans 
Gf the Board of Editors 


Uniten Stares Case Nores 


i 
Territorial sea—delimitation of seaward boundary of State of United 
States—Convention on Territorial Sea and Contiguous Zone, 1958— 
non-applicability of international rule to domestic issue—the law 
of the United States 





UNITED STATES OF America v. STATE or LOUISIANA ET AL. 389 U. S. 
155. 

U. S. Supreme Court, Dec. 4, 1967. Rehearing denied, 389 U. S. 
1059, Jan. 15, 1968. 


The State of Texas claimed that the seaward boundary of three marine 
leagues (nine miles) guaranteed to it under the terms of the Submerged 
Lands Act of 1953, as a State bordering on the Gulf of Mexico, should be 
measured from the seaward edge of certain artificial jetties which the 
State had constructed in the Gulf, some years after Texas had entered the 
Union. |The State sought to lease submerged lands lying between the 
three-league limit as measured from the jetties and the three-league limit 
as measured from the natural coastline. In an original action the United 
States contended that Congress’ intention in the Submerged Lands Act 
was to use the natural coastline as the base for measuring Texas’ seaward 
limits. The Supreme Court held that it was clear from the Act that if 
Texas wished to take advantage of its historical right to a three-league 
limit, asi opposed to the three-mile limit, the boundary must be measured 
from the natural coastline, as the jetties did not exist in 1845 when Texas 
was admitted into the Union. 

In theicourse of argument, Texas invoked Article 8 of the Convention on 
the Territorial Sea and Contiguous Zone of 1958, which provides that in 
delimiting the seaward boundary ‘‘.. . the outermost permanent harbor 
works which form an integral part of the harbor system shall be regarded 





167 Stat. 29. The Act distinguished two bases for measuring a coastal State’s sea- 
ward boundary: the ‘‘unconditional grant?’ of three miles from the natural coastline 
and the ‘‘conditional grant’’ of three leagues founded upon the historical claims of 
the Gulf States. State title to submerged lands was adjudicated in United States v. 
State of California, 332 U, 8. 19 (1947), 42 AJ.IL.L. 209 (1948); and United States v. 
State of California, 381 U. S. 189 (1965), 59 A.J.LL. 930 (1965). The Supreme 
Court has held that only Texas and Florida are entitled on an historical basis to the 
three-league limit on the breadth of the territorial sea. United States v. States of 
Louisiana,' Texas, Mississippi, Alabama, and Florida, 363 U. S. 1 (1960), 54 A.J.LL. 
895 (1960). 


970 
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as forming part of the coast.’’* The State contended that this provision 
authorized consideration of the jetties as part of the coastline. Mr. Justice 
Black held that Texas could not seek the best of two possible worlds in 
determining the issue. With regard to the Convention, he said: 


It cannot be ignored that the application of the Convention to Texas 
here would allow Texas, unlike all other States except Florida, to ex- 
pand its own state boundaries beyond the congressional limitation 
simply because of a rule governing the relationships between maritime 
nations of the world. This is a domestic dispute which must be gov- 
erned by the congressional grant. There is no reason why an inter- 
national treaty should be applied when it simply works to take away 
land from the United States in order to give to Texas more land than 
it ever claimed historically. We cannot believe that Congress in- 
tended such a result.® 


In a dissenting opinion, Mr. Justice Harlan argued inter alia that the 
principle of measurement laid down in Article 8 of the Convention should 
be applied in this case because it led to an ‘‘eminently sensible’’ result, 
whereas the historical concept adopted by the majority opinion seemed to 
him to be ‘‘highly unworkable.’’ + 


Inheritance by non-resident aliens—State statutory requirements of 
reciprocity, right to transfer funds and right to control proceeds of 
inheritance abroad—the law of Oregon—Treaty of Friendship, 
Commerce, and Consular Rights with Germany, 1923—application 
of treaty to Hast Germany—interpretation of treaty—Federal con- 
trol of foreign relations of United States—authority of State to 
legislate upon foreign relations—authority of State decisional law 
reaching foreign relations—the law of the United States 


ZSCHERNIG v. Minter. 389 U. S. 429. 
U. S. Supreme Court, Jan. 15, 1968. Rehearing denied, 390 U.S. 974, 
March 4, 1968. 


Appellants, residents of East Germany, were the sole heirs of a resi- 
dent of Oregon who died intestate in 1962. In a proceeding against the 
administrator of the estate and members of the State Land Board, they 
sought possession of the property as next of kin. The appellees argued 
that under Section 111.070 of the Oregon Revised Statutes (1965) the 
net proceeds of the estate escheated to the State where the heirship was 
claimed by non-resident aliens and it could not be shown that (1) United 
States nationals enjoyed reciprocal rights of inheritance of real and pet- 
sonal property in the foreign country, (2) there was no bar to transmis- 
sion of inherited funds from the country to United States heirs, and (3) 
there was assurance that foreign heirs would receive their inheritance from 
an Oregon estate ‘‘without confiscation.’’+ The trial court held that the 


215 U. S. Treaties 1606; 516 U.N. Treaty Series 205; 52 A.J.LL. 834 (1958). 

3389 U.S. 155 at 160-161. 4 Ibid. 177. . 

1 Section 111.070 provides: ‘‘(1) The right of an alien not residing within the United 
States or its territories to take either real or personal property or the proceeds thereof 
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property escheated to the State. On appeal, the Supreme Court of Oregon 
modified this holding by ruling that under Article IV of the 1923 Treaty 
of Friendship, Commerce, and Consular Rights with Germany ? the realty 
involved could be taken by the heirs but that the United States Supreme 
Court’s construction of Article IV in Clark v. Allen® prevented their re- 
ceiving the personalty. 

The case was appealed to the United States Supreme Court. In this 
proceeding the Department of Justice, appearing as amicus curiae, argued 
that the Court’s construction of Article IV in Clark v. Allen should be 
overruled with regard to personalty located in the United States and left 
by an American national to a German heir. The Court declined to re- 
consider this ruling. Reversing the decision of the Oregon Supreme Court, 





in this state by succession or testamentary disposition, upon the same terms and con- 
ditions as inhabitants and citizens of the United States, is dependent in each case: 

(a) Upon the existence of a reciprocal right upon the part of citizens of the 
United States to take real and personal property and the proceeds thereof upon the 
same terms and conditions as inhabitants and citizens of the country of which such alien 
is an inhabitant or citizen; 

(b) Upon the rights of citizens of the United States to receive by payment to them 
within the United States or its territories money originating from the estates of persons 
dying within such foreign country; and 

(c) Upon proof that such foreign heirs, distributees, devisees or legatees may re- 
ceive the benefit, use or control of money or property from estates of persons dying in 
this state without confiscation, in whole or in part, by the governments of such foreign 
countries. 

(2) The burden is upon such non-resident alien to establish the fact of existence of 
the reciprocal rights set forth in subsection (1) of this section. 

(3) If such reciprocal rights are not found to exist and if no heir, devisee or legatee 
other than such alien is found eligible to take such property, the property shall be 
disposed of as escheated property.’’ (Footnote by court. Unless otherwise indicated, 
footnotes to opinion have been omitted.) 

244 Stat. 2132; 52 League of Nations Treaty Series 133. Article IV provides: 
‘Where, on the death of any person holding real or other immovable property or in- 
terests tharein within the territories of one High Contracting Party, such property or 
interests therein would, by the laws of the country or by a testamentary disposition, 
descend or pass to a national of the other High Contracting Party, whether resident 
‘or non-resident, were he not disqualified by the laws of the country where such 
property or interest therein is or are situated, such national shall be allowed a term 
of three vears in which to sell the same, this term to be reasonably prolonged if cir- 
cumstances render it necessary, and withdraw the proceeds thereof, without restraint 
or interference, and exempt from any succession, probate or administrative duties or 
charges ovher than those which may be imposed in like cases upon the national of the 
country from which such proceeds may be drawn. 

‘í Nationals of either High Contracting Party may have full power to dispose of 
their personal property of every kind within the territories of the other, by testament, 
donation, or otherwise, and their heirs, legatees and donees, of whatsoever nationality, 
whether resident or non-resident, shall sueceed to such personal property, and may take 
possession thereof, either by themselves or by others acting for them, and retain or 
dispose of the same at their pleasure subject to the payment of such duties or charges 
only as the nationals of the High Contracting Party within whose territory such 
property may be or belong shall be liable to pay in like cases.’’ (Quoted in footnote 
by court.) 

8331 U. 8. 503 (1947); 42 A.J.I.L. 201 (1948). 
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the United States Supreme Court held that ‘‘the history and operation of 
this Oregon statute make clear that § 111.070 is an intrusion by the State 
into the field of foreign affairs which the Constitution entrusts to the 
President and the Congress.” 4 

Mr. Justice Douglas, speaking for the majority of the Court, pointed 
out that on the basis of Clark v. Allen a general reciprocity clause in a 
State inheritance statute would not constitute an intrusion into the Federal 
domain of foreign policy and noted that the Department of Justice in its 
brief amicus curiae did not assert that the Oregon statute infringed upon 
foreign policymaking in the Zschernig case. The Court, however, was 
concerned with the trend in the Oregon courts after Clark v, Allen whereby 
“. . . foreign policy attitudes, the freezing or thawing of the ‘cold war,’ 
and the like are the real desiderata.” © Justice Douglas said: 


In short, it would seem that Oregon judges in construing § 111.070 
seek to ascertain whether ‘‘rights’’ protected by foreign law are the 
same ‘‘rights’’ that citizens of Oregon enjoy. If, as in the Rogers 
case, the alleged foreign ‘‘right’’ may be vindicated only through 
Communist-controlled state agencies, then there is no ‘‘right’’ of the 
type § 111.070 requires. The same seems to be true if enforcement 
may require approval of a Fascist dictator, as in Krachler” The 
statute as construed seems to make unavoidable judicial criticism of 
nations established on a more authoritarian basis than our own. 

It seems inescapable that the type of probate law that Oregon en- 
forces affects international relations in a persistent and subtle way. 
The practice of state courts in withholding remittances to legatees 
residing in Communist countries or in preventing them from assigning 
them is notorious. The several States, of course, have traditionally 
regulated the descent and distribution of estates. But those regula- 
tions must give way if they impair the effective exercise of the Na- 
tion’s foreign policy. See Miller, The Corporation as a Private Gov- 
ernment in the World Community, 46 Va.L.Rev. 1539, 1542-1549 
(1960). Where those laws conflict with a treaty, they must bow to 
the superior federal policy. See Kolovrat v. Oregon, 366 U. S. 187. 
Yet, even in absence of a treaty, a State’s policy may disturb foreign 
relations. As we stated in Hines v. Dawidowitz, supra, at 64:8 ‘‘Ex- 
perience has shown that international controversies of the gravest 


4389 U. S, 429 at 432. 

ë Ibid. 437. The court cited the following cases inter alia: Oregon: State Land 
Board v. Kolovrat, 349 Pac.2d 255, rev’d other grounds sub nom. Kolovrat v. Oregon, 
366 U. S. 187 (1961), 55 AJL. 983 (1961); State Land Board v. Pekarek, 378 
Pac.2d 734; State By and Through State Land Board v. Rogers, 347 Pac.2d 57; 
Clostermann v. Schmict, 332 Pac.2d 1036; In re Estate of Krachler, 263 Pac.2d 769; 
California: Estate of Gogabashvele, 16 Cal. Rptr. 77, disapproved in Estate of Larkin, 
416 Pac.2d 473 and In re Estate of Chichernea, 424 Pac.2d 687 (1967), 61 AJ.LL. 
‘1067 (1967); Pennsylvania: Belemechich’s Estate, 192 At.2d, 740, rev’d sub nom. 
Consul General of Yugoslavia at Pittsburgh v. Pennsylvania, 375 U. S. 395 (1964), 
58 A.J.I.L. 516 (1964). The Court also noted the following articles on the subject: 
Heyman, ‘‘The Nonresident Alien’s Right to Succession under the ‘Iron Curtain 
Rule,’ ’? 52 Northwestern U. Law Rev. 221 (1957); Berman, ‘‘Soviet Heirs in Ameri- 
can Courts,’? 62 Col. Law Rev. 257 (1962). 389 U. S. 429 at 435-439. 

e Cited note 5. 7 Ibid. 

8312 U. S. 52, 61 S.Ct. 399 (1941); 35 A.J.LL. 555 (1941). 
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moment, sometimes even leading to war, may arise from real or 
imagined wrongs to another’s subjects inflicted, or permitted, by a 
government. >? Certainly a State could not deny admission to a 
traveler from East Germany nor bar its citizens from going there. 
Passenger Cases, 7 How. 283; cf. Crandall v. State of Nevada, 6 
Wall. 35; Kent v. Dulles, 357 Ü. S. 116.9 If there are to be such re- 
straints, they must be provided by the Federal Government. The 
-present Oregon law is not as gross an intrusion in the federal domain 
as those others might be. Yet, as we have said, it has a direct im- 
pact upon foreign relations and may well adversely affect the power 
of |the central government to deal with those problems. 

The Oregon law does, indeed, illustrate the dangers which are in- 
volved if each State, speaking through its probate courts, is permitted 
to establish its own ‘foreign policy.7¢ 








| 
Justices Stewart and Brennan, concurring, stated: 


All three {provisions of the Oregon law] launch the State upon a 
prohibited voyage into a domain of exclusively federal competence. 
Any realistic attempt. to apply any of the three criteria would neces- 
sarily involve the Oregon courts in an evaluation, either expressed or 
implied, of the administration of foreign law, the credibility of foreign 
diplomatie statements, and the policies of foreign governments,! 


They would have overruled Clark v. Allen to the extent that it was in- 
consistent with the concept of exclusive federal jurisdiction over foreign 
relations. Justice Harlan, also concurring, would have avoided as un- 
necessary a decision upon the constitutional issue. In his opinion, it would 
suffice to rule that in this case the Oregon statute conflicted with the 1923 
Treaty.| Justice White dissented on the ground that an unconstitutional 
interference by Oregon with federal control of foreign relations had not 
been shown. Nor did he favor overruling the Court’s construction of the 


Treaty in Clark v. Allen. 


I 
{ 


f Jurisdiction—personal—aliens—jurisdiction based on degree of con- 
tact with forum—the law of the United States 


Garis v. Companta Maritiwa Saw Basio, S.A. 386 F.2d 155. 
U. S. Ct. App., 2d Cir., November 28, 1967. 


The libelant sued to recover damages for personal injuries sustained 
while he was a member of the crew of the S.S. Hurytan en route from 
Europe! to Australia, serving under articles which had been opened and 
renewed in New York after the commencement of the voyage but before 
the accident had occurred. The District Court refused to take jurisdic- 
tion over the case on grounds that all parties concerned were in Greece 
and that, even if the case were heard in the United States, Greek law would 
apply. ‘The court dismissed the action conditionally but without prejudice 
to the initiation of a new action in Greece by the libelant. In affirming 
the District Court ’s exercise of discretion in declining jurisdiction condi- 





953 ALL. 171 (1959). 10 889 U, S. 429 at 440-441. 
u Ibid, 442, i 1261 F.Supp. 917 (8.D.N.Y., 1966). 


| 
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tionally, the Court of Appeals quoted District Judge McLean’s conclu- 
sion: ‘‘Taking everything into account, there are not enough relevant 
‘contacts’ with the United States to justify retaining jurisdiction of this 
controversy between aliens which could more conveniently be tried in 
Greece.’’ ? ; 


Jurisdiction—over aliens abroad—admission of aliens—visa control— 
false statements under oath in visa application made abroad—pro- 
tectiwe principle of international criminal jurisdiction—objective 
territorial principle of international criminal jurisdiction distin- 
guished 


UNTED States v. Przzarusso. 388 F.2d 8. . 
U. S. Ct. App., 2d Cir., January 9, 1968. 


The respondent, a Canadian national, was indicted and convicted of the 
offense of knowingly making a number of false statements under oath in 
an immigration visa application which she executed at the American Con- 
sulate at Montreal, Canada, in violation of 18 U.S.C. See. 1546.1 The 
charge was fully sustained by the evidence. An appeal was taken from 
this decision on the ground that the District Court lacked jurisdiction over 
the case. Affirming the judgment below, the Court of Appeals held that, 
under the protective principle of international criminal jurisdiction, the 
District Court’s jurisdiction extended to an offense committed by an alien 
abroad where the consequences of such act adversely affected the security 
or governmental functions of the United States. 

Observing that the issue of jurisdiction made this a case of first impres- 
sion in the Second Circuit, Judge Medina pointed out that for more than 
a century it has been a Federal offense for an alien to perjure himself in: 
a United States Consulate? It was apparent that enactment of 18 U.S.C. 
Sec. 1546 was a proper exercise of Congressional power over the conduct 
of foreign relations è and that Congress had intended this provision to have 
extraterritorial effect. 

With regard to the issue of jurisdiction, Judge Medina said, inter alia: 


Traditionally, the United States has relied primarily upon the ter- 
ritoriality and nationality principles, Harvard Research at p. 548, 
and judges have often been reluctant to ascribe extraterritorial effect 
to statutes. See, e.g, American Banana Co. v. United Fruit Co., 213 
U.S. 347, 29 S.Ct. 511, 53 L. Ed. 826 (1909). Nonetheless, our courts 


2386 F.2d 155, 157. 

118 U.S.C. § 1546 provides: Fraud and misuse of visas, permits, and other entry 
documents . .. Whoever knowingly makes under oath any false statement with respect 
to a material fact in any application, affidavit, or other document required by the 
immigration laws or regulations prescribed thereunder, or knowingly presents any such 
application, affidavit, cr other document containing any such false statement— 

Shall be fined not more than $2,000 or imprisoned not more than five years, or both. 
(Footnote by court. Footnotes omitted unless otherwise indicated.) 

2 Judge Medina noted that courts have rarely reached the issue of jurisdiction, an 
exception being United States v. Baker, 136 F.Supp. 546 (S.D.N.Y., 1955), in which 
jurisdiction was denied. 3 U. 8. Constitution, Art, I, § 8. 
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i 
haye developed what has come to be termed the objective territorial 
principle as a means of expanding the power to control activities detri- 
mental to the state. This principle has been aptly defined by Mr. 
Justice Holmes in Strassheim v. Daily, 221 U. S. 280, 285, 31 S.Ct. 
558, 560, 55 L. Ed. 735 (1911). ‘‘Acts done outside a jurisdiction, 
but intended to produce and producing detrimental effects within it, 
justify a state in punishing the cause of the harm as if he had been 
present at the effect . > See also Judge Learned Hand’s opinion 
in United States v. Aluminum Co. of America, 148 F.2d 416 (2d Cir. 
1945). Underlying this principle is the theory that the ‘‘detrimental 
effects’? constitute an element of the offense and since they occur 
within the country, jurisdiction is properly invoked under the terri- 
torial principle. See also Restatement (Second), Foreign Relations 
Law Section 18. 

owever, the objective territorial principle is quite distinct from 
the protective theory.* Under the latter, all the elements of the crime 
occur in the foreign country and jurisdiction exists because these ae- 
tions have a ‘‘potentially adverse effect’ upon security or govern- 
mental functions, Restatement (Second) Foreign Relations Law, Com- 
ment to Section 33 at p. 93, and there need not be any actual effect 

the country as would be required under the objective territorial 
principle Courts have often failed to perceive this distinction. Thus, 
the Ninth Circuit,’ in upholding a conviction under a factual situation 
similar to the one in the instant case, relied on the protective theory, 
but still felt constrained to say that jurisdiction rested partially on 
the adverse effect produced as a result of the alien’s entry into the 
United States. The Ninth Circuit also cited Strassheim and Alumi- 
num Company of America as support for its decision. With all due 
deference to our brothers of the Ninth Circuit, however, we think 
this reliance is unwarranted. A violation of 18 U.S.C. Section 1546 
is complete at the time the alien perjures himself in the foreign 
country. It may be possible that the particular criminal sanctions 
of Section 1546 will never be enforced unless the defendant enters 
the! country, but entry is not an element of the statutory offense. 
Were the statute redrafted and entry made a part of the crime we 
would then be presented with a clear case of jurisdiction under the 
objective territorial principle.® 


Tas isdiction—personal—alen seaman—jurisdiction based on degree 
of contact with foruwm—the law of the United States 


Gris v. Stzamsmip Yiosonas. 387 F.2d 460. 
U. 8. Ct. App., 4th Cir., November 7, 1967. 


The libelant, a Greek seaman, was injured while serving on The Yiosonas, 
a tramp steamer of Greek registry, owned by Coronado, a Panamanian 


: + Judge Medina defined the protective principle of jurisdiction in the terms used in 
Restatement (Second) Foreign Relations Law, Section 33 (1965): a state ‘‘hag 
jurisdiction to prescribe a rule of law attaching legal consequences to conduct outside 
its territory that threatens its security as a state or the operation of its governmental 
functions, provided the conduct is generally recognized as a crime under the law of 
states that have reasonably developed legal systems.’’ 

5 Rocha v. United States, 288 F.2d 545 (Sth Cir.), cert denied, 366 U. S. 948, 81 
S.Ct. 1902, 6 L. Ed.2d 1241 (1961) (footnote by court). 


6 388 F.2d 8 at 10-11. 


| 
| 
| 
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corporation, all of the stock of which was owned by Greek citizens. The 
accident occurred while the vessel was in Baltimore. A libel against Coro- 
nado was dismissed on grounds that the District Court lacked jurisdiction 
over the action. On appeal this decision was reversed and the case re- 
manded for further proceedings. When this mandate reached the District 
Court some three years later, the corporation moved that the court use 
its discretionary power to decline jurisdiction. The District Court held 
that its jurisdiction over the complaint of failure to pay wages without 
sufficient cause was statutory and mandatory, that there was no cause of 
action for negligence under the Jones Act, and dismissed three other 
claims on grounds that American contacts were insufficient for the court to 
assert jurisdiction over them. On appeal, the Court of Appeals affirmed 
the holdings on the first two counts and reversed the dismissal of the other 
three claims. 

Judge Craven pointed out that, in determining the issue of jurisdiction, 
the District Court should have taken into account the number of points of 
contact with the forum and the time factor: the fact that Coronado owned 
only one ship which did business frequently in the United States, the 
locus of the accident, the presence of witnesses and treating physicians in 
this country, the uncertainty that any remedy would be available in Greece 
to the libelant, and the lapse of six years from the date of occurrence of 
the accident. 


Neutrality—hostile expeditions—Cuba—export control of aircraft 
shipment—evidentiary proof of illegal destination—the law of the 
United States 


Buss v. UNITED STATES. 389 F.2d 485. 
U.S. Ct. App., 5th Cir., February 1, 1968. 


The United States brought an action under 22 U.S.C. Sec. 401? for 
forfeiture of a Piper Aztec aircraft which was allegedly illegally exported 
from the United States for use in a bombing raid on Cuba. The appellant, 
owner of part interest in the aircraft, intervened to assert a claim to it and 
denied that it had been exported illegally. In the course of proceedings 
at the trial level, the aircraft was returned to Bush who posted a bond of 


1Gkiafis v. Yiosonas, 342 F.2d 546 (4th Cir., 1965). 

222 U.S.C. § 401 provides in part: ‘‘(a) Whenever an attempt is made to export 
or ship from or take out of the United States any arms or munitions of war or other 
articles in violation of law, or whenever it is known or there shall be probable cause 
to believe that any arms or munitions of war or other articles are intended to be or 
are being or have been exported or removed from the United States in violation of 
law, the Seeretary of the Treasury, or any person duly authorized for the purpose by 
the President, may seize and detain such arms or munitions of war or other articles 
and may seize and detain any vessel, vehicle, or aircraft containing the same or 
which has been or is being used in exporting or attempting to export such arms or 
munitions of war or other articles. All arms or munitions of war and other articles, 
vessels, vehicles, and aircraft seized pursuant to this subsection shall be forfeited.’’ 
(Footnote by court.) 
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$15,000. The aircraft was then sold, and the United States sought for- 
feiture of the bond. - ; : ; ; 

- The facts indicated -that the Piper Aztec had been flown to Bimini in the 
Bahamas in December, 1963. During this year a number of bombing raids 
had been carried out against Cuba by United States civilian aircraft. 
These aircraft had left the country unarmed with Bimini as their destina- 
tion. Once there, they were supplied with personnel and arms by boats 
proceeding from Florida and arriving after the airport had closed for the ` 
night. The raids were carried out from this airport at night. United 
States Customs officials had-reason to believe that another raid was planned 
for December and that this aircraft was involved in these plans. Earlier 
in the year a plane owned by the appellant had been seized for alleged 
violation of the neutrality laws. The appellant argued that the Piper 
Aztec had gone to Bimini on a commercial flight to pick up a passenger. 
However, it returned two days later without a passenger. This action was 
subsequently instituted. The District Court entered judgment of for- 
feiture which was affirmed by the Court of Appeals. 

It was clear that the plane constituted a commodity within the terms of 
the Export Control Act, 50 U.S.C. App. Secs. 2021-2032. The appellant 
argued, however, that the Government’s case for forfeiture was based on 
hearsay evidence and that the Government could not support its contention 
that the ultimate destination of the aircraft was Cuba. Judge Simpson 
pointed out that the establishment of probable cause in a forfeiture pro- 
ceeding ‘‘. . . is less than prima facie legal proof and no more than rea- 
sonable ground for belief in guilt.” 3 He found that probable cause had 
‘been established by the United States. The question remained as to the 
sufficiency of the Government’s evidence that the aircraft had left the 
country for the purpose of engaging in military action abroad in violation 
of 15 C.F.R. 371.25. The appellant contended that it had been on a com- 
mercial flight. The Government’s witness who had been involved in the 
supplying of arms and personnel for the bombing raids testified that the 
plane had been sent to Bimini for the purpose of participating in a raid 
on Cuba. The District Court credited the testimony of the Government’s 
witness; the Court of Appeals saw no reason to do otherwise. 


Act of state doctrine—Cuba—government “intervention” of company 
—intervention distinguished from nationalization—situs of debt as 
determinant in application of act of state doctrine—the law of the 
United States 


TABACALERA SEVERIANO JORGE, S.A., and SEVERIANO JORGE v. STAN- 
DARD Cigar Company. 892 F.2d 706. 

U. S. Ct. App. 5th Cir., Mareh 18, 1968. Rehearing den., May 23, 
1968. 


Tabacalera Severiano Jorge, S.A. was a Cuban corporation which en- 
gaged in the sale of tobacco. The corporation was operated by Severiano 


3 389 F.2d 485 at 489. 
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Jorge y Cepero and José Romano, both Cuban nationals, under a broad 
power of-attorney which enabled them to exercise full administrative au- 
thority over its affairs, including control of property, collection of accounts 
due, and settlement of disputes. Between July 1 and July 25, 1960, 
Tabacalera sold and shipped to Standard Cigar Company of Tampa, 
Florida, tobacco at a sales price of $100,894.28. In June and August, 
1960, Jorge made leans to Tabacalera in the amount of $675,000 from his 
personal funds, and this sum was deposited in the Havana branch of a 
New York bank for use in paying Cuban tobacco growers for purchases 
made by Tabacalera, It was not disputed in the subsequent legal proceed- 
ings that Jorge was to be repaid from the proceeds of the sale of the 
tobacco to the defendant and other companies in the United States. In 
July and August, 1960, Jorge, acting on behalf of Tabacalera, made de- 
mands upon Standard for payment of the balance owed. Standard sub- 
sequently argued that such payment was usually made to Tabacalera from 
90 to 120 days after the shipment of tobacco had been made. The trial 
court was satisfied that arrangements for payment had been concluded 
prior to September 15, 1960, when the Government of Cuba asserted its 
power of intervention + over the Cuban tobacco industry and appointed an 
interventor to operate Tabacalera. On September 16, Jorge, who had 
taken up residence in the United States during the summer, requested 
Standard to pay him the sum owed to Tabacalera. In October, the Cuban 
interventor notified Standard that Tabacalera wished to continue doing 
business with Standard and other American firms and warned Standard 
that the debt owed by it to Tabacalera must be paid directly to the inter- - 
ventor. When Standard did not respond to Jorge’s second demand for 
payment, this suit was instituted in the name of the corporation. 

The response was a motion to dismiss on the ground of forum non con- 
veniens. The District Court ordered the defendant to file its answer prior 
to the court’s acting on this motion. Before the defendant filed its answer, 
José Romano, vice president of Tabacalera, assigned to Jorge all of Ta- 
bacalera’s rights in certain accounts receivable, including the amount owed 
by Standard, and authorized Jorge to collect same. In its answer, the 
defendant took cognizance of this assignment, but subsequently sought to 
argue that it was ultra vires of the corporation. The trial court’s dismissal 
of the action for forum non conveniens was reversed by the Court of Ap- 
peals. Standard then petitioned for certiorari to the Supreme Court. The 
Court, granting certiorari, vacated the judgment of the Court of Appeals 
and remanded the case to that court for reconsideration in terms of Banco 
Nacional de Cuba v. Sabbatino? The Circuit Court, in turn, remanded 


1In some Latin American countries, the central government’s emergency powers 
include intervención which enables it to assume control of state or local governments 
in order to protect the national security or the integrity of such local governments. 
Intervention may be extended to the control of universities, labor unions, or other 
private or governmental enterprises. The central government appoints an interventor 
as its representative who assumes the powers and functions of the intervened organi- 
zation or institution.— Ep. : : 

2376 U. S, 398 (1964); 58 A.J.LL. 779 (1964), 
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the case to the District Court for a determination of the question of 


whether the act of state doctrine applied to this action. The District Court 
entered a summary judgment of dismissal of the suit on the ground that 
the act of intervention by the Cuban Government constituted an act of 
state which barred recovery by either Jorge or Tabacalera on the account 
in United States courts. On appeal, the Circuit Court reversed this judg- 
ment and remanded the case to the trial court for entry of judgment in 
favor of Jorge on the ground that the rule of Sabbatino did not apply in 
the instant case which did not involve a Cuban confiscation of property 
with a'situs in Cuba. 


J age Tuttle said: 
| 


To begin with, it goes without saying that if the effort by Severiano 
J orge to obtain as assignee of Tabacalera money whick was admittedly 
due and owing to the corporation depended upon either his physical 
self- help within the territory of Cuba or upon his showing that the 
courts of Cuba would hold in his favor, there would be no practical 
basis for his claim here, because it is clear that the Cuban government 
would physically prevent the former and would ‘‘judicially’’ fore- 
close any rights as to the latter. Such conduct by the Cuban govern- 
ment, while offensive to countries like the United States, operating 
under constitutional limitations of governmental power, would be 
beyond the power of this country to control because it would be con- 
duct within Cuba. Thus, it would fall clearly within the Act of State 
Doctrine, for any effort to attack such conduct of the Cuban govern- 
ment would be in violation of the principle that the courts of the 
United States ‘‘will not sit in judgment on the acts of the government 
of another done within its own territory.” (Emphasis added.) See 
Underhill v. Hernandez, supra? 

The question then, naturally, arises whether the Act of State Doc- 
trine prevents United States Courts from deciding a case as to which 
it has personal jurisdiction of the parties and the res merely because 
the government of a foreign state would, if it had the parties before 
it, as well as the res, decide it differently. 

Thus, we come straight to the question whether the Act of State 
Dot trine requires that our courts reject a claim, otherwise cognizable 
by them, purely on the assumption that if all the parties and the 
thing i in issue were present in Cuba the Cuban government would act 
in a manner most destructive of private property and most beneficial 
to itself as distinguished from its citizens. 

We conclude that the Act of State Doctrine does not require such 
holding.* 

The court pointed out that the Cuban Government had not authorized 
the interventor to sue to collect accounts such as that owed Tabacalera nor 
to cancel powers of attorney such as that held by Jorge with respect to 
Tabacalera. There was no question about the validity of Jorge’s power of 
attorney nor the validity of Romano’s assignment of Tabacalera’s claim 
on Standard to Jorge. 

Noting that ‘‘[t]he situs of intangible property is about as intangible a 
concept as is known to the law,’’> Judge Tuttle observed that the Su- 


3168 v. S. 250 (1897). 4392 F.2d 706 at 713. 
s Ibid, 714. . 
l 


| 
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preme Court in Sabbatino had said that the determination of the situs of 
a debt which might be affected by the act of state doctrine must be made 
in terms of Federal rather than State law. But such Federal law would 
have to conform to the principles enunciated in Sabbatino. 


In the case before us, it cannot be doubted that whatever may be 
the ordinary concept of the situs of a debt, the government of Cuba 
was not physically in a position to perform a fait accompli in the 
nature of the acquisition by the Cuban government or its interventor 
of the money owed to Tabacalera by Standard Cigar Company. It 
was simply not within the power of Cuba to accomplish this result. 
To this extent, we think it clear that whatever efforts were made by 
the Cuban government dealing with Tabacalera, these acts are to be 
recognized under the Act of State Doctrine only insofar as they were 
able to come to complete fruition within the dominion of the Cuban 
government. As to other matters we conclude that they were not a 
“taking of property within its own territory” T within the language 
used by the Supreme Court in Sabbatino. ... 

Here, we do not have a case in which affected third parties are liti- 
gating over the accomplished fact of ‘‘takeover’’ of an asset in Cuba. 
We are dealing rather with a change in the form of the asset from an 
account receivable into cash, which can be accomplished only in the 
courts of the United States. In attempting to fashion a rule fixing 
the situs of an indebtedness for the very limited purpose of deciding 
whether it is ‘“‘property within [Cuba’s] own territory,” ® we find no 
compelling requirement that we accept the fiction that the situs is 
irrevocably at the domicile of the creditor, a fiction sometimes used for 
other commercial purposes. For the purpose of our inquiry we find 
this debt was not property in Cuba.° 


Passports—control of issuance and use—passport as exit permit— 
area restrictions on travel by United States nationals—necessity of 
appropriate assurances concerning conditions and restrictions on 
use of passport—right to travel to restricted area without passport 


Lynp v. Rusk; Wirrman v. SECRETARY oF Strate. 389 F.2d 940. 
U. S. Ct. App., District of Columbia, December 20, 1967. 


These cases present another stage in the judicial effort to delineate the 
scope of authority cf the Secretary of State to control the travel of United 
States nationals abroad. The basic question presented here is whether 


8 Quoting 376 U. S. 398 at 425. 7 Emphasis supplied by the court. 

8 Emphasis and insertion supplied by the court. 

9392 F.2d 706 at 715-716, The court also set aside the summary judgment of the 
District Court in a companion ease concerning the effect o? naturalization upon Jorge’s 
claim. Tabacalera Severiano Jorge, S.A. and Severiano Jorge v. Standard Cigar 
Company, 392 F.2d 716 (5th Cir., March 18, 1968). 

1B.g. Kent v. Dulles, 357 U. S. 116 (1958), 53 A.J.I.L. 171 (1959) (freedom to 
travel is protected by Fifth Amendment and may only be regulated by Congressional 
act); Zemel v. Rusk, 381 U. 8. 1 (1969), 59 A.J.I.L. 935 (1965) (Secretary of State 
may restrict travel to designated areas in the interest of foreign policy); United 
States v. Laub, 385 U. S. 475 (1967), 61 A.J.I.L. 808 (1967) (travel to restricted 
areas without specially validated passport is not a criminal offense) (court’s foot- 
notes omitted). i 
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and to|what extent the Secretary of State may compel’ American nationals 
to observe area restrictions on foreign travel. Wittman had visited Cuba 
in 1964 on an alleged study trip; Lynd had visited North Viet-Nam on 
a ‘‘fact-finding and investigating’’ mission in 1966. The passports of both 
appellants were ‘‘tentatively withdrawn’’ upon their return to the United 
States.| Final withdrawal of the two passports was ordered by the Pass- 
port Office of the Department of State when Lynd reserved the right to 
go to restricted areas without a passport and Wittman refused to give 
any assurances about her travel plans with or without a passport. The 
appellants brought suits for injunctive and declaratory relief. The Dis- 
trict Court granted summary judgments to the appellee in both cases. 
On appeal, the Court of Appeals affirmed the judgment egainst Wittman 
and affirmed in part and reversed in part the judgment against Lynd.’ 
Judge Leventhal said: 








The principles that in our view govern these cases may be sum- 
marized as follows: We think Congress has authorized the Secretary 
to require an applicant for a United States passport to refrain from 
using it in a restricted area and indeed from transporting it into a 
restricted area. Although the Secretary has the authority to decline 
to issue a passport when the traveler’s sole purpose is to journey to 
rama areas, he cannot extend that authority so as to withhold a 
pasport when the applicant seeks to travel to a non-restricted area 
any of the myriad purposes—business, tourism, scholarship— 
a make travel part of the ‘‘liberty’’ the Constitution protects. 
The passport must be issued to such a traveler even though while 
outside the United States he plans both to travel to a non-restricted 
area and also to visit a restricted zone. However, the Secretary may 
take reasonable steps to assure that any travel into or within a re- 
Bad area is done without a passport.® 


The cont continued: ‘‘In short, we think the Secretary has eae to 
control ithe lawful travel of the passport, even though Congress has not 
given authority to control the travel of the person. This view is strength- 
ened by, the character of the passport, an official document that has con- 
sistently been regarded as the property of the Government.’’ 4 

Applying these principles to the instant cases, the court held that, as 
Wittman had declined to give any assurances as to whether she would take 
a passport into a restricted area or not, the Secretary’s revocation and 
withholding of her passport should be affirmed. With regard to Lynd, the 
eourt held that injunctive relief was not available for the issuance of a 
passport where the complainant had not yet formulated concrete travel 
plans. On the other hand, Lynd also sought declaratory judgment that 
the Sec letary of State’s refusal to issue him a passport was a violation of 
the law Judge Leventhal said: 





2 The action began under a regulation which was. . modified - in 1966, 31 Fed. Reg. 
13544: (Oct. 20, 1966), 22 C.F.R. § 51.74 (1967). As the basic issue was the same 
under both regulätions, the court did not order a- remand of the Lynd case for pro- 
ceedings under the terms of the new regulation. 389 F.2d 940 at 943. 

8389 F.2d 940 at 943-944. 4 Ibid. 947-948. 


j 
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Lynd’s inability to make any definite specific plans until the under- 
lying general controversy is resolved is, given his general intent to 
travel, basis for providing an appropriate general declaration. Cf. 
Abbott Laboratories v. Gardner, 387 U. S. 136, 87 S.Ct. 1507, 18 
L.Ed.2d 681 (1967). The cause is reversed and remanded with in- 
structions to declare that the Secretary may not withhold Lynd’s pass- 
port because of Lynd’s failure to give assurance that he will refrain 
from travel to designated areas without a passport.’ 


War—vesting assets of enemy aliens under municipal legislation— 
Trading with the Enemy Act—recovery of compensation for breach 
of contract from vested assets—determination of applicable rate of 
exchange—situs of debt—the law of the United States 


BAMBERGER v. CuaRK. 390 F.2d 485. 
U. 8. Ct. App., Dist. of Col. Cir., Jan. 30, 1968, as amended on denial 
of rehearing, March 8, 1968. 


The appellant was an employee of I. G. Farbenindustrie Aktiengesell- 
schaft (Farben) in Germany from 1931 to 1939, working under a contract 
which included a clause providing that he would not compete with Farben 
for two years following the termination of his employment. This covenant 
had world-wide application. In the spring of 1939, the appellant fled 
from Germany because he had been subjected to discrimination at Farben, 
and he had been notified that he would be discharged as of October 31, 
1939. The notice of discharge invoked the covenant. In September, 1941, 
the appellant came to the United States. After the American assets of 
Farben were vested by the United States in March, 1942, the appellant 
applied to the Alien Property Custodian for the payment of funds owing 
him by Farben for breach of employment contract. The final decision in 
the case was made in 1965. 

According to the Alien Property Custodian, ane owed the appellant 
160,637.92 Reichsmarks up to 1942, when its American assets were vested. 
There was a question, however, as to the rate of exchange which should 
apply to the conversion of this sum into dollars. The appellant argued 
that it should be the rate effective in 1941 when the breach of contract 
occurred, while the United States contended that it should be the rate in 
1965 when the final judgment was rendered. Financially, there was an 
appreciable difference between these two rates: $172,055.09 by the 1941 
rate or $7,824.04 by the 1965 rate. The appellant brought an action to 
review the inadequacy of the award made under Section 34 of the Trading 
with the Enemy Act, 50 U.S.C. App. Sec. 34 (1964). The District Court 
granted summary judgment to the United States. On appeal, the Court 
of Appeal reversed and remanded this decision. 

The Government argued that the determining factor was the place of 
payment envisaged in the original contract, which. was Germany. The 
appellant took the position that under German law. Farben was obliged to 
pay him wherever he was in September, 1941,- i.e. in the United States. 


5 Ibid. 949, 
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The Court of Appeals in a per curiam opinion found that, although the 
contract did not expressly indicate the place of performance, so that ac- 
cording to Art. 269 of the German Civil Code the place would be Germany, 
the fact that the appellant had been forced to leave Germany and come 
to the United States and that he was bound by the covenant in this coun- 
try, led to the conclusion that he should be paid in the United States as of 
the rate of exchange obtaining in September, 1941. 


Inheritance by non-resident aliens—proof of heirship—Consular Con- 
vention with Yugoslavia, 1881 


In Re Estate or SHEGA. 156 N.W.2d 392. 
Supreme Court of Wisconsin, February 27, 1968. 


Joseph Shega, a native of Yugoslavia and a naturalized American citi- 
zen, died intestate in Wisconsin. In the course of probate proceedings, 
various persons in Yugoslavia claimed to be heirs. They offered as evi- 
dence of their relationship to the decedent a ‘‘family tree report,” signed 
by a recorder and bearing the seal of the local Council, authenticated by 
the Ministry of Foreign Affairs and the United States Vice Consul at 
Belgrade. The State of Wisconsin argued that this document was not ad- 
missible, as it did not satisfy the requirements of Section 891.09(3)? of 
the Wisconsin statutes, and that the estate should escheat to Wisconsin. 
The probate court found for the Yugoslav heirs and the State appealed. 
The Wisconsin Supreme Court reversed this decision and remanded the 
ease for further proceedings looking to more adequate proof of heirship. 

It was brought out before the Supreme Court that a ‘‘family tree re- 
port” is a record of genealogical information about a faraily rather than 
an official record of births, marriages, and deaths. As there was no evi- 
dence that such a report had official standing in Yugoslavia, the court 
held that it could not be considered presumptive evidence within the terms 
of Section 891.09(8). The respondents argued, however, that the report 
should be admitted as evidence pursuant to Article X of the Consular 
Convention with Yugoslavia of 1881,? which provides for acceptance by 
the parties of ‘‘official documents of every kind” if duly authenticated. 
Chief Justice Hallows pointed out that this provision must be read in the 
light of the relevant Federal laws. Both 28 U.S.C. Sec. 1741 and Rule 
44(a)(2) of the Federal Rules of Civil Procedure refer to a foreign ‘‘offi- 
cial record’’ evidenced in the latter case by ‘‘official publication.” In 
the opinion of the court these provisions and the proof required by Wis- 
consin law necessitated official documentation of the relationship of each 
heir to the decedent supported by public documents or written interroga- 
tories taken in Yugoslavia. 

1 Section 891.09(3) provides: ‘‘Certificates of foreign births, etc. Official certifi- 
cates of births, marriages or deaths, issued in foreign countries in which such births, 
marriages or deaths have occurred, purporting to be founded on books of record and 
authenticated by the signature of any United States minister, secretary of legation 
or other diplomatic officer, or by a consul of the United States accredited to or ap- 
pointed for the foreign country in which such certificates are issued, shall be received 
as presumptive evidence of the facts in such certificates stated.’? (Footnote by court.) 

222 Stat. 968, 970. 
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Trademarks and trade names—international protection—International 
Convention for the Protection of Industrial Property, 1883—in- 
terpretation 


Paume Morris, Inc. v. IMPERIAL Tosacco Co. (oF Great BRITAIN AND 
Irenanp), Lro. 282 F. Supp. 931. 
U. S. Dist. Ct., E. D. Va., November 17, 1967. 


An action for trademark infringement and unfair competition was 
brought by Philip Morris, Inc., an American cigarette manufacturer, 
against Imperial Tobacco Co., a British cigarette manufacturer. Philip 
Morris’ exclusive right to the trademark ‘‘Players’’ had been established 
in Philip Morris Inc. v. Imperial Tobacco Co., 251 F. Supp. 362 (E.D.Va., 
1965). Imperial, hcwever, sought to use the trade name ‘‘John Player & 
Sons’’ which it had acquired by purchase of that company at the turn of 
the century. Between 1902 and 1911, Imperial and American Tobacco Co. 
had a monopoly on the sale of tobacco throughout the world. Under this 
agreement Imperial did not sell products of John Player & Sons in the 
United States. After this monopoly terminated in the United States in 
1911, Philip Morris was assigned the name ‘‘Players’’ by American To- 
bacco. Products of John Player & Sons had limited sales in the United 
States up to 1957 when they became popular enough to alarm Philip 
Morris. Imperial argued that its right to sell products identified by the 
name, ‘‘John Player & Sons,” was derived from the right of the latter 
company to sell in the United States before 1900, a right which was pro- 
tected by the International Convention for the Protection of Industrial 
Property of 1883 (Paris Convention) + as implemented by 15 U.S.C. Sec. 
1126(b)(g). The District Court held that, as the trade name ‘‘John 
Player & Sons” was likely to cause confusion with the trademark ‘‘Play- 
ers,” its use constituted an infringement of the American trademark. 

Judge Butzner, in a memorandum opinion, found nothing in the 1911 
decree terminating the Imperial Tobacco Co.-American Tobacco Co. mo- 
nopoly which authorized Imperial to assume the rights exercised by John 
Player & Sons prior to 1900, and allegedly protected by the Convention. 
‘Neither the Paris Convention nor its implementing provisions, 15 U.S.C. 
§ 1126(b) and (g), was intended to permit a trade name, otherwise en- 
titled to protection, to infringe a valid trademark.’’? 


Warsaw Convention, 1929—limitation of carrier’s liability—definition 
of international transportation—effect of interruption of interna- 
tional journey—necessity of adequate notice to passengers of car- 
rier’s limited liability under terms of Convention 


Hean v. KOLLSMAN INSTRUMENT CORPORATION. 287 N.Y.S.2d 14. 
Court of Appeals of New York, December 28, 1967. 


Consolidated actions were brought to recover damages for wrongful 
death sustained in the crash of an American Airlines plane near LaGuardia 
Airport on February 3, 1959. The defendants were the carrier, the manu- 
facturer of an allegedly defective altimeter, and the assembler of the 


138 Stat. 1645. 2282 F. Bupp. 931 at 934. 
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aircraft. As affirmative defenses the carrier contended that the accident 
occurred during an international flight so that the limitations on the 
earrier’s liability provided by the Warsaw Convention of 19291 were 
applicable here and that the carrier had provided the passengers with 
adequate notice of such limitations. The Appellate Division dismissed the 
plaintifs’ motion to dismiss the carrier’s affirmative defenses based on the 
Convention. The Court of Appeals reversed this order. 

The plaintiffs contended that the international character of decedent’s 
round trip from New York to Vancouver, Canada, had been altered by rea- 
son of her having to take a bus, due to inclement weather, from Vancouver 
to Seattle in order to get her plane to New York. She missed a connection 
in Chicago on Northwest Airlines and accepted passage on American 
Airlines instead. The Court of Appeals held that in this circumstance 
American Airlines qualified as a successive air carrier under Article 30(1) 
of the Convention, so that the Convention applied to the present action. 

With regard to the adequacy of notice of the carrier’s limited liability 
under Article 3 of the Convention, the court took judicial notice of the 
decision by the U. S. Court of Appeals for the Second Circuit in Lisi v. 
Alitalic-Linee Aeree Italiane? as to the necessity of making this notice 
quite clear. ‘Chief Judge Fuld said: 


These decisions and regulations are suggestive of a national policy 
recuiring that air carriers give passengers clear and conspicuous no- 
tice before they will be permitted to limit their liability for injuries 
caused by their negligence. An examination of the ticket forms which 
the réspondent used, in the light of that policy, can only lead one to 
conclude that Mrs. Seiter was not sufficiently apprised of the conse- 
quences which would result from the fact that her flight happened to 
carry her outside of the United States. Despite the fact that the 
Convention was applicable to her journey, the carrier’s failure to 
give the requisite notice prevents it from asserting a limitation of 
liability.® 


Jurisdiction—eztraterritorial effect of law—claims—Cuba—Interna- 
tional Monetary Fund Agreement, 1945—effect of Cuban withdrawal 
from International Monetary Fund Agreement on extraterritorial 
application of Cuban law 


CONFEDERATION Lire ASSOCIATION V. VEGA Y ARMINAN. 207 So.2d 33. 
District Court of Appeal of Florida, Third District, January 23, 1968. 


The plaintiff, a Cuban refugee residing in the United States, sued the 
defendant, a Canadian corporation doing business in Cuba, in equity for 
the payment in the United States and in United States currency of the 
cash surrender value of a life insurance policy which had been issued to 
him by the corporation. The policy was executed in Cuba in 1928, all 
financial aspects being stated in United States dollars. Between 1959 and 


149 Stat. 3000; 28 A.J.L.L. Supp. 84 (1934). 
2370 F.2d 508 (2d Cir., 1966); 61 A.J.I.L. 812 (1967); affirmed by equally divided 
court, 390 U. 5. 455 (1968). 3287 N.Y.S.2d 14 at 21-22. 
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laws became effective in Cuba which re- 
able in that country must be paid in Cuban 
Cuba in September, 1960, and established his 
ere was no question as to the contractual obligation 
the insured. The corporation, invoking the maxim 
contended that the policy was governed by Cuban law 
f that Article VIII(2)(b) of the International Monetary 
’ of 19451 required that extraterritorial effect must be 
‘law in this case. The chancellor granted summary judg- 
intiff on the issue of liability, reserving jurisdiction to de- 
amount of recovery. The District Court of Appeal affirmed 
ed on rehearing on February 27, 1968. 

Foutset, Judge Hendry was satisfied that the cash surrender value 
ff the insurance contract constituted a continuing irrevocable offer 
ecame a contract on acceptance by the insured, its situs being the 
of performance, i.e. Florida, rather than the place in which the 
final contract had been concluded, i.e. Cuba. 

The appellant also sought to rely upon the decision of the Florida Su- 
reme Court in Confederation Life Association v. Ugalde in which the 
‘court had held that the International Monetary Fund Agreement required 
the application of Cuban currency control laws to an insurance contract 
where such laws were in accord with United States policy.? Judge Hendry 
pointed out, however, that Cuba’s withdrawal from the Fund Agreement 
made an appreciable difference between Ugalde and the present case and 
precluded the application of the Fund provision to the contract at issue? 
“It is settled that the laws of a nonmember nation are not given extra- 
territorial effect by the terms and conditions of the Bretton Woods Agree- 
ment,’’ 4 


Repusuic or Cuina Case Noms * 


Jurisdiction—personal—over national in respect of crime committed 
abroad—the law of the Republic of China 


Pusuic Procurator v. Li Te-Hua. File No.: 56th Year [of the Re- 
publie of China], Shu-1465. 
District Court of Taipei, Taiwan. September 21, 1967. 


Li Te-hua, a Chinese national residing in the Republic of the Philippines, 
killed a Philippine woman on January 4, 1967. The next day he fled to 
the Province of Taiwan of the Republic of China. On January 16 the 


160 Stat. 1401; 2 U.N. Treaty Series 39. 

2 Fla. App. 1963, 151 0.24 315, cert. granted, Fla. 1964, 164 So.2d 1, cert. denied, 
379 U. S. 915, 85 S.Ct, 263, 13 L. Ed.2d 186 (1964) (footnote by the court); 59 
AJL. 160 (1965). 

8 The court cited Pan-American ‘Life Insurance Company v., Blanco, 362 F.2d 167 
(5th Cir., 1966) as the authority here; 61 A.J.I.L. 211 (1967). 

1207 So. 2d 33 at 38. 

* Reported and translated into English by Dr. ae Naas Chiu, Research Associate 
Harvard Law School. 
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Philippine authorities notified the Chinese ¢ 
was arrested and was prosecuted in Taipei on 
Article 271 of the Chinese Criminal Code ; 
found him guilty and sentenced him to fifteen yea? 
respect to the question of jurisdiction, the court said’ 


As the crime was committed [by a Chinese nationa’ 
tory of the Republic of China and the minimum 1% 
crime of homicide is imprisonment for not less than ` 
ing to Article 7 of the Chinese Criminal Code,? Chin 
is applicable in this ease. 


Human rights—protection—by international tribunals? 
Commission of Human Rights—European Convention 1 
Rights, 1950—competence of Commission to examine acts o 
tionary government—succession of government to treaty obli) 
of predecessor—eshaustion of tocal remedies 


DENMARK, Norway, SWEDEN, THE NETHERLANDS v. GREECE. Appl. 
tions Nos. 3321/67, 3322/67, 3323/67, 3344/67. 
European Commission of Human Rights, January 24, 1968. 


The Governments of Denmark, Norway, Sweden, and The Netherlands 
instituted proceedings against the Government of Greece in September, 
1967, before the European Commission of Human Rights, charging that 
certain civil and political rights guaranteed by the Convention for the 
Protection of Human Rights and Fundamental Freedoms of 1950 (Euro- 
pean Convention on Human Rights) * had been violated by certain legis- 
lative and administrative measures adopted by the Greek Government 
which had come into power by a coup d'état on April 21, 1967.2 It was 
contended by the Applicants that the Greek Government’s establishment 
of a state of siege, use of extraordinary tribunals, and suspension of con- 
stitutional guarantees of personal rights and freedoms had contravened 
the following articles of the Convention in general terms as well as in 
specific eases: Article 5 (freedom from arbitrary arrest and detention), 
Article 6 (right to a fair trial), Article 8 (freedom from interference with 
person’s private and family life, home, and correspondence), Article 9 
(freedom of thought, conscience, religion), Article 10 (fraedom of expres- 


1 Art. 271, par. 1, provides: ‘‘A person who kills another shall be punished with 
death, imprisonment for life, or for not less than ten years.’’ 

2 Art. 7 provides: ‘‘This Code shall apply to an offence .. . which is committed 
by a citizen of the Republic of China beyond the territory of the Republic of China 
and for which the minimum basic punishment is imprisonment for not less than three 
years; Provided, That if the offence is not punishable by the law of the place where 
it was committed, this Code shall not apply.’’ 

1213 U.N. Treaty Series 221; 45 A.J.I.L. Supp. 24 (1951). 

2 For an analysis of the background of this case and its politicai and legal inrplica- 
tions, see Buergenthal, ‘‘Proceedings against Greece under the European Convention 
of. Human Rights,’’ 62 A.J.LL. 441 (1968). The text of the Commission’s decision 
has been provided by Professor Buergenthal; editing by the editor. 
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sion), Article 11 (right of peaceful assembly and association), Article 13 
. (right to effective local remedies for protection of rights set forth in the 
Convention), and Article 14 (protection from discriminatory interference 
with rights and freedoms guaranteed by the Convention). The Applicants’ 
action was taken in pursuance of Article 24 ? of the Convention and in con- 
sideration of Resolution 346 (1967), adopted by the Consultative Assembly 
of the Council of Europe on June 23, 1967, in which the Assembly expressed 
‘its grave concern at the present situation in Greece and at the many 
serious reported violations of human rights and fundamental freedoms,” 
and advocated that ‘‘[t]he Governments of the Contracting Parties to 
the European Convention on Human Rights refer the Greek case either 
separately or jointly to the European Commission of Human Rights in 
accordance with Article 24 of the Convention.’’* The Applicants reserved 
the right to amend their Applications to include other charges if such 
were warranted later. . 

The Greek Government, while acknowledging that it was bound by the 
Convention, invoked Article 15° which authorized derogation from the 
terms thereof under emergency conditions, and argued that as a revolu- 
tionary government it had no choice but to take the measures complained 
of in order to protect the country. The Respondent questioned the com- 
petence of the Commission to examine the domestic acts of a revolutionary 
government, supporting this contention by reference to the failure of the 
Consultative Assembly to take any such action with respect to the over- 
throw of the Turkish Government in May, 1960. The Respondent also 
argued that the Consultative Assembly’s statement in Resolution 351 
(1967) of September 27, 1967, that it ‘“‘holds itself ready to make a dec- 
laration at the appropriate time on the possibility of the suspension of 
Greece from, or her right to remain a Member of, the Council of Europe,” ® 
was prejudicial to a fair consideration of the complaint by the Commission. 

At the hearing. before the Commission in January, 1968, the Applicants 


` 8 Art. 24 provides: ‘‘Any High Contracting Party may refer to the Commission, 
through the Secretary-General of the Council of Europe, any alleged breach of the 
provisions of the Convention by another High Contracting Party.’’ 

4 Council of Europe, European Commission of Human Rights, Decision of the Com- 
mission 15. ` 

5 Art. 15 provides: ‘‘(1) In time of war or other public emergency threatening the 
life of the nation any High Contracting Party may take measures derogating from its 
obligations under this Convention to the extent strictly required by the exigencies of 
the situation, provided that such measures are not inconsistent with its other obliga- 
tions under international law. 

**(2) No derogation from Article 2, except in respect of deaths resulting from 
lawful acts of war, or from Articles 3, 4 (paragraph 1) and 7 shall be made under 
this provision. i 

‘ (3) Any High Contracting Party availing itself of this right of derogation shall 
keep the Secretary-General of the Council of Europe fully informed of the measures 
which it has taken and the reasons therefor. It shall also inform the Secretary-General 
of the Council of Europe when such measures have ceased to operate and the pro- 
visions of the Convention are again being fully executed.’? 

6 Decision of the Commission 18. 
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argued that the Commission was competent to examine a complaint against 
a revolutionary government’s practices, but recognized that the Commis- 
sion should deal with the justification of the Respondent’s practices under 
Article 15 when the merits of the Applications were considered. They also 
contended that the Assembly’s reaction to the Turkish situation in 1960 
was irrelevant to the present action. 

After reviewing the submissicns of the parties, the European Commis- 
sion of Human Rights said: 


Tas Law 
As to the competence of the Commission ... 

Whereas the Commission was established under Article 19 of the 
Convention with the task to ensure, together with the Court, the ob- 
servance of the engagemerts undertaken by the High Contracting 
Parties in the Convention; whereas the Assembly has no such func- 
tions under the Convention; whereas it follows that its action, or 
lask of action, in one ease eannot be relevant before the Commission 
in proceedings instituted under the Convention in another case; 
whereas it is clear, therefare, that the Commission’s competence in 
respect of the present Applications cannot be considered in relation 
to the attitude adopted by the Consultative Assembly in 1960 and 
1961 with regard to the Turkish revolution ; 

Whereas it is further to be observed that the failure of a Contract- 
ing Party to make an applieation under Article 24 of the Convention 
in one case does not preclude its right to seize the Commission of 
another case in accordance with this Article; whereas, in this connec- 
tion, it is again quite irrelevant whether or not the cases concerned 
are in fact comparable; whereas, consequently, the Commission’s com- 
petence in respect of the present Applications again cannot be con- 
sidered in relation to the attitude adopted by the Contracting Parties 
in the case of the Turkish revolution of 1960; 

Whereas, finally, there is no other basis, either in international law 
in general or under the terms of the Convention in particular, which 
could support the Respondent Government’s thesis that the Commis- 
sion cannot examine its acts as being those of a revolutionary Gov- 
ernment; whereas, on the contrary, it is clear from Article 15 of the 
Convention, read together with Articles 19, 24 and 25," that the Com- 


T Art. 19 provides: ‘‘To ensure tha observance of the engagements undertaken by 
the High Contracting Parties in the present Convention, there shall be set up— 

(1) A European Commission of Human Rights, hereinafter referred to as ‘the 
Commission’; ; 

‘¢(2) A European Court of Human Rights, hereinafter referred to as ‘the Court.’ ?’ 

Art. 25 provides: ‘*(1) The Commission may receive petitions addressed to the 
Secretary-General of the Council of Earope from any person, non-governmental organi- 
gation or group of individuals claimirg to be the victim of a violation by one of the 
High Contracting Parties of the rigats set forth in this Convention, provided that 
the High Contracting Party against which the complaint has been lodged has de- 
clared that it recognises the competeace of the Commission to receive such petitions. 
Those of the High Contracting Partizs who have made such a declaration undertake 
not to kinder in any way the effective exercise of this right. 

tt (2) Such declarations may be male for a specific period. 

-€(3) The declarations shall be deposited with the Secretary-General of the Council 
of Europe who shall transmit copier thereof to the High Contracting Parties and 
‘publish them. 
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mission is competent to examine the acts of governments also in politi- 
eal situations of an extraordinary character, such as after a revolu- 
tion; whereas, indeed, as stated by the Commission’s Principal Dele- 
gate before the Court in the Lawless Case, it is often ‘‘in times of 
disturbance and danger which may well have their source in political 
tension’’ that the most fundamental guarantees of the Convention as- 
sume their greatest importance (Lawless Case, E.C.H.R. Series B, 
1960-1961, page 395) ;*® whereas, consequently, the Respondent Gov- 
ernment’s above objection to the competence of the Commission must 
be rejected as unfounded; 

Whereas the Commission has also noted an observation made by the 
Greek Permanent Representative in his letter of 16th December, 1967; 
whereas in that letter the Representative submitted that the Gonsul- 
tative Assembly’s Resolution 351(1967) of 26th September, 1967, 
constituted an anticipated condemnation of Greece which was bound 
to influence the Commission unfavourably and seriously to affect its 
independence; whereas, in this respect, the Commission recalls that 
the Consultative Assembly has no competence to deal with applica- 
tions alleging violations of the Convention; whereas it is also clear 
that the Commission, in the exercise of its functions under Article 19 
of the Convention, is limited to a consideration of the substance of 
the case-file before it and thus acts in complete independence as re- 
gards any outside body; whereas, furthermore and in particular, there 
is no basis for the suggestion that, in the carrying out of its task, the 
Commission might be subject to influence as a result of any declara- 
tions of the Assembly; whereas it follows that the above submission 
of the Greek Permanent Representative is equally unfounded ; 


As to other questions of admissibility 

Whereas the Commission has examined ex officio whether there are 
any other grounds for declaring the present, Applications inadmis- 
sible; 

Whereas, in determining the question of admissibility, the pro- 
visions of Article 26° and Article 27, paragraph (8), of the Con- 
vention concerning the exhaustion of domestic remedies according to 
the generally recognised rules of international law do not apply to 





‘¢(4) The Commission shall only exercise the powers provided for in this Article 
when at least six High Contracting Parties are bound by declarations made in accord- 
ance with the preceding paragraphs.’’ 

856 A.J.I.L. 171 (1962). 

® Art. 26 provides: ‘‘The Commission may only deal with the matter after all do- 
mestic remedies have been exhausted, according to the generally recognised rules of 
international law, and within a period of six months from the date on which the 
final decision was taken.’’ 

10 Art, 27 provides: ‘*(1) The Commission shall not deal with any petition sub- 
mitted under Article 25 which— 

(a) is anonymous, or 

(b) is substantially the same as a matter which has already been examined by 
the Commission or has already been submitted to another procedure of international 
investigation or settlement and if it contains no relevant new information, 

**(2) The Commission shall consider inadmissible any petition submitted under 
Article 25 which it considers incompatible with the provisions of the present Conven- 
tion, manifestly ill-founded, or an abuse of the right of petition. 

(3) The Commission shall reject any petition referred to it which it considers in- 
admissible under Article 26.’’ 
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the present Applications, the object of which is to determine the com- 
patibility with the Convention of legislative measures and adminis- 
trative practices in Greece; whereas, in this respect, the Commission 
refers to its decision, given in the first Cyprus Case, on the admis- 
sibility of Application No. 176/56 (Yearbook, Vol. 1, pages 182, 184) ; 

‘Whereas the provisions of Article 27, paragraphs (1) and (2), of 
the Convention refer only to petitions submitted under Article 25 
and not to applications made by Governments and are therefore in- 
applicable to the present case; and whereas, in particular, an applica- 
tion under Article 24 cannot be rejected in accordance with paragraph 
(2) of Article 27 as being manifestly ill-founded; whereas it follows 
that the question whether such an application is well-founded or not 
is solely a question relating to the merits of the case; whereas, there- 
fore, the effects of derogations made by the Government of Greece 
under Article 15 of the Convention cannot be considered at the present 
stage of admissibility (cf. Application No. 17 6/56 loc. cit.) ; whereas, 
consequently, the Commission is bound to reserve for an examination 
of. the merits of this ease the question whether the legislative measures 
and administrative practices in Greece, which form the subject of the 
present Applications, were or are justified under Article 15; 

‘Whereas no other ground for declaring the Applications inadmis- 
sible has been found; 


Commission declared the four Applications admissible and reserved 


the right to consider any extensions of allegations which might be sub- 
mitted: by the Applicants. 


u Decision of the Commission 22-24, 
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Book Review Editor 


The International Protection of Human Rights. Edited by Evan Luard. 
_ New York and Washington: Frederick A. Praeger, 1967. pp. 384. In- 
dex. $10.00. 


This collection of essays on human rights provides a comprehensive 
survey of this rapidly expanding field. Most of the articles are descrip- 
tive in character, contain only a limited amount of analysis and, with a 
few exceptions, contain but few suggestions for improvement. 

A short historical introduction by Evan Luard is followed by C. A. 
Macartney’s succinct description of the effort of the League of Nations 
to protect the rights of minorities. John P. Humphrey and Sir Samuel 
Hoare diseuss the ‘‘legislative’’ efforts of the United Nations and the work 
of the United Nations Commission on Human Rights. Humphrey accepts 
the view that the Universal Declaration of Human Rights ‘‘can now be 
‘considered as forming part of customary international law’’ (p. 53). He 
believes that ‘‘the period of conscious law-making on human rights ques- 
tions in the United Nations system has now been largely completed,’’ and 
that we are now ‘‘beginning a new period during which the emphasis will 
be on implementation” (pp. 55-56). On the other hand, Sir Samuel 
thinks that the drafting of international instruments in the field of human 
rights is likely to continue ‘‘for a long time to come,” in view of ‘‘the 
backlog of proposed instruments awaiting attention’’; in particular, he 
endorses the view that the two Covenants adopted in 1966 ‘“‘should be 
followed by a series of international instruments dealing with particular 
rights, or aspects of particular rights, more exhaustively than is possible 
within the limits of articles in rather general terms in covenants. Instru- 
ments concerned with discrimination in particular fields, and instruments 
dealing with such matters as arbitrary arrest and detention and the rights 
of arrested persons in the matter of communication could constitute the 
beginning of such a series.” (Pp. 92-93.) 

Evan Luard deals with the promotion of human rights by United Na- 
tions political bodies. He concludes that ‘‘the efforts to promote self- 
determination for colonial territories have clearly been the most success- 
ful’’; that the attempts to induce non-discrimination policies, even if re- 
jected by the countries concerned, ‘‘may exert long-term and indirect 
effects, not only in the territory in question but elsewhere’’; and that 
pressure for political changes, in cases such as Spain and Hungary, proved 
to be ineffective, 
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This is easily understandable. This is the area where intervention 
most manifestly violates traditional conceptions of sovereignty. And 
it is also the area in which governments are most hostile to inter- 
ference, and most resistant to change. Finally, it is the area where 
there is least consensus between states, so that existing policies are 
likely to be most strongly backed by sincere conviction. For all these 
reasons, international pressures, which are necessarily not backed here 
with material sanctions, are unlikely to exert great influence, least of 
all directly. (Pp. 154-156.) 


In a related essay, R. B. Ballinger relates the sad story of United Na- 
tions activities with respect to South Africa and South-West Africa. He 
blames mostly the extremism of United Nations demands and would prefer 
the United Nations to concentrate on more limited objectives, but does not 
make any specific suggestions (pp. 282-283). The discussion of United 
Nations problems is concluded by J. E. S. Fawcett, who investigates the 
relationship between human rights and domestic jurisdiction. He points 
out that even if domestic jurisdiction is usually set aside by the United 
Nations ‘‘as a principle of law, it remains an obstacle in fact, in the 
effective administrative control which every State exercises over its terri- 
tory.” He contends also that action by a regional body ‘‘seems less like 
foreign interference,’’ and suggests that, instead of a single global High 
Commissioner of Human Rights, six or seven regional commissioners, re- 
porting to the General Assembly, be appointed (pp. 295, 300). 

A. H. Robertson reports on the successful implementation of the Euro- 
pean Convention on Human Rights, and mentions briefly the more tenta- 
tive developments on other continents. C. W. Jenks unfolds the fas- 
cinating story of the protection of trade union rights by the International 
Labor Organization. He expresses preference for flexible procedures 
applying general principles rather than precise obligations, and for im- 
partial inquiries resulting in findings of fact and non-binding recom- 
mendations (pp. 236-244). 

Peter Archer emphasizes the réle played by non-governmental organiza- 
tions in promoting human rights, while Armand Gaspard notes the influ- 
ence of these organizations in the preservation of the freedom of the press. 
Similarly, in the conclusions drawn by Evan Luard from the preceding 
chapters, the editor of the volume points out that the 


main function of such organizations is to build up a climate of opinion 
all over the world, such that violation of human rights that would 
once have been taken as a matter of course, or at best met with a 
shrug of the shoulders, are today widely felt as an outrage and an 
important moral issue. Norms are established which are increasingly 
difficult to defy for those elsewhere. Even within the countries con- 
cerned, governments feel compelled to create justifications, or to 
modify policies in such a way as to minimize criticism. The South 
African government’s adoption of the Bantustan policy, the reluc- 
tance of Rhodesian white politicians to come out openly in favour of 
apartheid, the universal protestations of non-discrimination, the uni- 
versal disclaimers of anti-semitism (even for example in Arab coun- 
tries) are all examples of policy decisions that have been at least in 
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part influenced by the prevailing climate of international opinion 

which unofficial bodies help to mould. (P. 319.) 
His other important conclusion is that principles ‘‘too are more influential 
the more they are specific and clearly defined. A demand for the aban- 
donment of radio-jamming is more effective than one for ‘freedom of 
information’; one for the abandonment of segregated universities than 
for the ‘abandonment of apartheid’, or for an ‘end to discrimination’, The 
demand for a legal hearing within a certain number of days of arrest is 
of far more impact than one for ‘no imprisonment without trial’. Spe- 
cific demands of this kind may sometimes seem to represent a concession, 
an admission that maximum demands—say total freedom of information— 
cannot be attained; but they are far more likely to obtain results in the 
short-term.” (P. 320.) 

The volume as a whole presents a balanced picture, but like other simi- 
lar volumes it suffers from trying to cover too much too fast. Conse-` 
quently, most essays are rather superficial, though they present each 
problem in extremely clear and precise fashion. Except for Luard’s own 
conclusions and a few scattered gems in other essays, there is little that is 
novel or controversial in the volume. Despite the inflammatory character 
of the subject, the various authors deal with it in a bland, scholarly fashion ; 
objectivity prevails completely over moral indignation. Nevertheless, 
the volume constitutes an important tribute to the International Year for 
Human Rights, and should be of interest not only to experts but also to 
general readers to whom it can give an effective introduction to this 
erucial subject. 

Louis B. Sonn 


Human Rights in National and International Law. The Proceedings of 
the Second International Conference on the European Convention on 
Human Rights held in Vienna under the auspices of the Council of 
Europe and the University of Vienna, 18-20 October 1965. Edited by 
A. H. Robertson. Manchester, England: Manchester University Press; 
Dobbs Ferry, N. Y.: Oceana Publications, 1968. pp. xvi, 396. Index. 
$12.00. 


The European Convention on Human Rights and Fundamental Free- 
doms of Nov. 4, 1950,1 is in many respects a novum in international law: 
an agreement in favorem tertii (where the principle of reciprocity does 
not apply) equipped with sanctions. The parties to the Convention in its 
Preamble called attention to the fact that they are ‘‘like-minded and have 
a common heritage of political traditions, ideals, freedom and the rule 
of law.’’ Despite these favorable conditions, numerous problems arose 
in the application and interpretation of the Convention. Two scientific 
conferences were held to deal with these problems; one in Strasbourg ? 

145 AJ.I.L. Supp. 24-39 (1951); Protocol No. 1, 48 ibid. 301 (1954); Protocols 
Nos. 2-4, 58 ibid. 331-336 (1964); and Protocol No. 5, 61 ibid. 658-660 (1967). 


2 The records of the first conference are available in a French version: La Protection 
internationale des droits de Phomme dans le cadre européen. 
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November, 1960, the other in Vienna, in October, 1965. A third Confer- 
ence is scheduled for 1968 in Brussels. 

In the Proceedings before us (published also in French and German) 
persons of various backgrounds participated: professors of law, high judi- 
cial officers, national and European, members and staff of the European 
Communities, of the Council of Europe and of the organs created by the 
Convention. As a result, we have a first-rate contribution to the clarifica- 
tion of the numerous problems involved in the operation of the Conven- 
tion with the help of reports, written observations, oral comments, and 
conclusions by the rapporteurs. All the familiar problems that have 
fascinated and sometimes frustrated generations of international and con- 
stitutional lawyers reappear here: the interplay of the conventional and 
national human rights law; the hierarchy of legal obligations (conven- 
tional and national) and their interrelationships; automatic (‘‘self-exe- 
cuting’’) method of application of the Convention in the framework of 
the national legal system vs. its previous transformation into national 
law; the use of national languages other than the authentic ones (English 
and French) of the Convention in national courts and their authority; 
the relationship between the Convention and the national ordre public; 
conflicts between this Convention and other international agreements— 
all these problems and attempted solutions emerged in the debates. The 
ease law of the Convention on the national and international level, not 
always uniform, also claimed the attention of the Conference. The prob- 
lem is complicated by the fact that the provisions of the Convention are 
worded in such a way that several interpretations are possible between 
different national courts inter se and between the Strasbourg authorities 
(Commission and Court) and national courts. Moreover, the Convention 
did not provide for the binding force for national courts of the interpreta- 
tion by international authorities. This is important in view of the ac- 
ceptance by the Convention of the principle of ‘‘exhaustion of domestic 
remedies.’’ 

The fifth working session of the Conference made a valiant attempt to 
draw some generalized conclusions from the practice of the European 
Convention in regard to the conflicting views of ‘‘globalists’’ and ‘‘re- 
gionalists’’ in the field of protection of human rights. This was hardly 
a subject for one session. 

JACOB ROBINSON 


Die Europäische Menschenrechtskonvention. Kommentar. By Hemz 
Guradze. Berlin and Frankfurt a.M.: Verlag Franz Vahlen G.m.b.H., 
1968. pp. xx, 276. Index. DM.28.00. 


Professor Guradze’s Commentary to the European Convention on Hu- 
man Rights is one of the most valuable items in the by now very long list 
of works devoted to the Convention.1 The book’s primary purpose is to 
supply the German judge, attorney and civil servant with a manageable 


1¥or a review of two other works and for a reference to reviews of earlier publiea- 
tions in the same field, see 62 A.J.I.L. 525 (1968). Subsequently, the following books 
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and, at the same time, complete tool for use in the application of the 
Convention in the municipal legal system of the Federal Republic. For 
this reason, Section I of the Convention and the 1952 Protocol to it, i.e. 
the substantive law, the catalogue of rights guaranteed by the Convention, 
receive the most thorough treatment. Section III of the Convention, which 
deals with the European Commission on Human Rights, is also commented 
upon. The book does not enter into a detailed examination of Section 
IV, which deals with the European Court of Human Rights, and of Sec- 
tion V (which contains some of the general provisions and the final clauses). 
Protocol No. 4 of 1963, which adds a series of rights to the Convention’s 
catalogue, is reproduced in an annex, but not commented upon because 
at the time of the completion of the book it was not yet in force? 

Professor Guradze’s work is, however, far more than a handbook for the 
German legal practitioner. It is a thorough, complete and reliable analysis 
of the law of the Convention, not only as far as its impact on German law 
is concerned, but also in its international aspect. It is therefore of very 
great interest also outside the Federal Republic and will be indispensable 
beyond Western Hurope when the time comes to apply the International 
Covenant on Civil and Political Rights on the international and national 
planes. ; 

An important section of the book (pp. 1 to 41) contains an historical 
introduction into the law of the Convention and highly pertinent doctrinal 
investigations of general questions relating, inter alia, to the legal char- 
acter of the Convention, its hierarchical place in the municipal legal sys- 
tem, the admissible limitations upon the guaranteed rights, the national 
and international procedures of implementation, and the canons of in- 
terpretation applicable to the Convention. 

The limited space of a book review does not permit dealing with the 
substance of the -author’s commentaries to the individual provisions of 
the Convention and his sometimes very severe criticism of its operation. 
This reviewer must therefore limit himself to the general and unqualified 
statement that, in his view at least, the author’s commentaries are com- 
prehensive, complete and well reasoned. No relevant question is over- 
looked; all sides of controversial problems are presented; the references 
to the case law of the European authorities are reliable and comprehensive ; 
those to decisions of German courts most impressive. 

Professor Guradze’s general evaluation (Würdigung) of the Convention 
on the international plane (pp. 37 et seg.) may, however, be summarized 
here: 

The application of the Convention ratione loci is limited, as France and 
Switzerland are not parties to the Convention at all and Italy, Greece, 
Turkey, Cyprus and Malta have not accepted the right of individual peti- 


have come to this reviewer’s attention: Clovis C. Morrison, Jr., The Developing Euro- 
pean Law of Human Rights, and Nicholas Antonopoulos, La Jurisprudence des Organes 
de la Convention Eurepéenne des Droits de 1’Homme, both published by A. W. 
Sijthoff, Leyden, 1967. 

2 Protocol No. 4 entered into force on May 2, 1968, among Denmark, Iceland, 
Luxembourg, Norway and Sweden (Council of Europe Press Release C(68)10, May 
3, 1968). 
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tion (the United Kingdom accepted it only in 1966.) The author does not 
agree with the opinion that the fact that only a small number of indi- 
vidual petitions were declared admissible by the Commission proves that 
human rights are sufficiently respected in the states parties. He criticizes 
the Commission’s examination of the admissibility of petitions, particularly 
its extensive interpretation of the term ‘‘manifestly ill-founded’’ (Art. 
27(2)) and mentions as an example the Iversen case.2 In Guradze’s view - 
the Commission’s work is sometimes superficial. Thus in examining the 
permissibility of censorship of letters of arrested persons, it does not distin- 
guish between the correspondence of persons detained pending trial, where 
the supervision is admissible without limitation, and the correspondence 
of persons serving a sentence where, according to the author, supervision 
is admissible only subject to limitations. He also points out that while 
Article 8(2) of the Convention permits interference with correspondence 
only if it ‘‘is in accordance with the law,’’ the Commission rejected a 
petition as ‘‘manifestly ill-founded,’’ although in the case of the petitioner 
who was serving a sentence there did not exist a municipal law permitting 
the interference complained of. The author criticizes the Commission for 
having—until recently, when a change occurred—referred only two cases 
to the Court and for having let cases raising involved legal problems be 
decided by the Committee of Ministers, a political organ. 

In spite of the great amount of work the Commission has done, and not- 
withstanding the fact that its operations have led to changes in the Austrian 
and German Codes of Criminal Procedure and in the Belgian Criminal 
Code, Guradze, dissenting from the views of other German authors whom 
he quotes, believes that the effect of its work has been comparatively small. 
The authors of the European Convention, he says, proceeded from the 
proposition that only an international system of legal protection can 
guarantee human rights. In this regard the European Convention differs. 
in his view from the International Covenants on Human Rights of 1966. 

The author has succeeded in presenting an enormous amount of material 
in 269 pages. This is an admirable tour de force in its own right. This 
reviewer would have preferred, however, if the publishers had agreed to 
a slightly larger number of pages. Such increase would have resulted if 
fewer abbreviations had been used. The book contains a veritable dic- 
tionary of some 270 abbreviations on seven printed pages, the consultation 
of which, is very frequently necessary. 

Econ SCHWELB 


Répertoire de la Pratique Francaise en Matière de Droit International 
Public. Edited by Alexandre-Charles Kiss. Tome II: Les Sujets du 
Drott International. Paris: Editions du Centre National de la Recherche 
Scientifique, 1966. pp. xii, 674. Index. 


Volume II of the French repertory is a mixture of the old and the new. 
Of particular contemporary interest is the material on the right of self- 
86 Yearbook of the European Convention on Human Rights 278 (1963); see 60 


AJSLL. 615 (1966). 
43 Yearbook of the European Convention on Human Rights 278 (1960). 
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determination (pp. 273-292), the legal position of Viet-Nam and the other 
states of what was formerly French Indochina (pp. 7-10, 555-562), state 
succession (pp. 310-377), the effect of foreign nationalizations in French 
law (pp. 171-173), and the obligation not to intervene in civil wars (pp. 
398-402, 411-414). In this last respect the law laid down is that a foreign 
state must not intervene in a civil war (e.g., France in the American Civil 
War), but a foreign state can aid the legal government of a state in the 
accomplishment of its mission (e.g. French aid to the Spanish Republican 
Government in 1936). The older learning concerns such matters as vassal 
states (pp. 567-572), protectorates (pp. 572-604), capitulations (pp. 223- 
225), the Saar from 1919 to 1935 (pp. 479-480), and the compatibility of 
arrangements between Belgium and Germany in 1903 for the building of 
railway lines with the permanent neutrality of Belgium (pp. 610-617). 

For the French reader even the passages which deal heavily with history 
and vanished institutions will have interest and value. The American 
academic reader will find greater profit in, to take but one example, the 
analyses of concepts of the civil law, such as abus de droit (pp. 118-125) 
and ressortissant (pp. 288-238), which have become established in inter- 
national law. The practitioner whose clients have links with France will 
find guidance in the collections of materials on such matters as letters 
rogatory (pp. 191-193) and the liability to military service of dual na- 
tionals (pp. 249-252). 

As was true of the volumes previously published, the theory of the pub- 
lication and the unavailability of materials means that the contents of this 
volume of the Répertoire, concerned as it is with the reflection of French 
practice, do not always present an accurate view of the present state of 
international law. In three cases to which France was a party in the 
World Court, the Tunis-Morocco Nationality Decrees case, the Lotus case, 
and the Case of Certain Norwegian Loans, the views of the French Gov- 
ernment, in each instance the losing party, are set forth without reference 
to the ultimate decision of the Court (pp. 59, 184-185, 97). What appear 
on occasion to be political utterances cast in legal terminology (e.g. a 
French statement at p. 124 that the excessive use of the veto by the U.S.S.R. 
constituted an abus de droit) are marshaled as evidence of the law. And 
the use of authority antedating the Second World War leads to the con- 
clusion that: 


C’est un principe bien établi du droit international que, lorsqu’une 
force militaire se trouve sur un territoire étranger, elle reste exclusive- 
ment soumise à sa propre autorité, placée sous le contrôle supérieur, 
sous la seule souveraineté et juridiction de VEtat responsable à qui 
elle appartient. (P. 262.) 


There is no assertion that France became a party to a NATO Status of 
Forces Agreement making quite different jurisdictional arrangements, 
although a quotation from the report on the law authorizing ratification of 
the Agreement says that ‘‘le principe de la loi du drapeau ... ne se 
justifie plus ...’’ (p. 265). Although it may be presumptuous for an 


1 Vols. I, IV, and V were reviewed in 58 A.J.I.L. 815 (1964), and Vol. III in 61 
ibid. 825 (1967). 
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American reviewer to say so, there is strong reason to suppose that the 
French: Government, whether in 1951 or in 1968, would deny as a general 
principle that visiting forces are subject to the exclusive jurisdiction of 
the sending state.” 

These small reservations notwithstanding, the highest praise is owed to 
Monsieur Kiss for the five volumes of this comprehensive, readily usable, 
and highly scholarly survey of French practice. To borrow from the 
language used in reporting French parliamentary debates, vifs applaudisse- 
ments. Très bien! Très bien! 

R. R. BAXTER 


1 
4 
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The Vietnam War and International Law. Sponsored by the American 
Society of International Law. Edited by Richard A. Falk. Princeton, 
N. J»: Princeton University Press, 1968. pp. ix, 633. Index. $15.00, 
cloth; $3.95, paper. 

Vietnam and International Law. By John H. E. Fried (Rapporteur, 
Consultative Council, Lawyers’ Committee on American Policy Towards 
Vietnam). Preface by Richard A. Falk. Flanders, N. J.: O’Hare Books, 
1967.. pp. 160. Indexes. $4.00 hardbound; $2.25, flexicloth. 

Law and Vietnam. By Roger H. Hull and John CŒ. Novogrod. Foreword 
by Myres S. McDougal. Dobbs Ferry, N. Y.: Oceana Publications, 1968. 
pp. xi, 211. Index. $7.50. 


Until comparatively recently, when students inquired as to writings on 
the law concerning Viet-Nam one was constrained to refer them to articles 
in journals, and to those parts of the textbooks which dealt with interven- 
tion, alliances, and war—civil and international. Now, the task of research 
has been simplified and the books are beginning to appear, even though, as 
so often in international law, the writings frequently read more like briefs 
for counsel than objective expositions of the law. 

Perhaps the most useful of the three items under review is the Americon 
Society of International Law’s The Vietnam War and International Law, 
which comprises a dozen papers collected from the journals dealing with 
legal aspects of the war. In addition to these, the learned editor has repro- 
duced the comments of Vattel on civil war and John Stuart Mill’s ‘‘Few 
Words on Non-Intervention’’ from the December, 1859, issue of Fraser’s 
Magazine. These two papers serve as the background to the ‘‘framework 
for legal enquiry’’ which reproduces such writings as Quentin L. Quade’s 
“The U. S. and Wars of National Liberation’’; Walt Rostow’s ‘‘ Countering 
Guerrilla Attack’’; Manfred Halpern’s “Morality and Polities of Inter- 
vention’; and Wolfgang Friedmann’s ‘‘Intervention, Civil War and the 
Role of International Law’’—a collection of papers which possess more than 


2See for example the revision of an early U. S. draft of the provisions on criminal 
jurisdiction after consultations with the representatives of France and Great Britain 
(NATO Doc. MS-D(51) 2, Feb. 6, 1951, in NATO Agreements on Status: Travaux 
Préparatoires (Snee ed.), 54 Naval War College, International Law Studies 347-348, 
362-363 (1961). The revision increased the jurisdiction exercised by the receiving state. 
See also: Lazarefif, Le Statut des Forces de 1’0.T.A.N. et son Application en France 
10-68 (1964). 
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merely topical significance for the Viet-Nam war itself. The volume also 
contains Dean Rusk’s statement on ‘‘The Control of Force in Interna- 
tional Relations,’’ delivered at the Society’s annual dinner in 1965 and, 
almost as a counter to this, selected excerpts from speeches and reports by 
U Thant. Finally, the documentary appendix is essential to anybody really 
interested in the law of the Viet-Nam war. 

The two books remind one of the conflict between Selden and Grotius, 
with the Lawyers’ Committee appearing for the prosecution and Hull 
and Novogrod for the defense of the United States Administration and its 
policy. From a moral point of view, and in the light of his reading of 
political events in Asia based on residence there, the reviewer is opposed 
to the American involvement in its present form; he does not believe that 
it is in the interests of Asia or of the world for there to be a withdrawal 
of the Western presence. However, his reading of Vietnam and Interna- 
tional Law leaves him with an impression of over-simplification, exaggera- 
tion, weak argument, confusion of moralism and legalism, and half-truths. 
He is, however, fully in agreement with the contention that the Seventeenth 
Parallel was only a demarcation line and never intended to be a frontier; 
that, as the Department of State itself has pointed out, South Viet-Nam 
lacks, despite recognition by approximately half the Members of the United 
Nations, ‘‘some of the attributes of an independent and sovereign State’’ 
(p. 88); and sympathizes with the view that the South Viet-Nam Govern- 
ment is a ‘‘client’’ state (p. 34)—but there are those who would argue that 
this was the case of Panama in 1903 and may be true of Guatemala even 
today. As 2 concomitant, he rejects the basic argument of Law and Viet- 
nam that two states exist and have existed since before the Geneva Accords 
(p. 53) ; that South Viet-Nam is the same state as the Republie of Viet-Nam 
recognized by the French and admitted to membership in some interna- 
tional organizations (p. 56)—thus it seems hardly relevant that in 1952 
a majority of the Security Council was ready to admit Bao Dai’s kingdom 
to United Nations membership, especially as the learned authors fail to 
identify the sole opponent in this vote (ibid.); and the assertion that the 
South is a victim of aggression from outside its borders (p. 69). He also 
finds it difficult to agree with Hull and Novogrod when they assert that the 
failure by the South, with the active encouragement of its American ally, 
to hold elections in 1956 is of minor significance and cannot be considered 
a rejection of Geneva (ibid.). But perhaps this attitude is not surprising 
in the light of the statement that ‘‘in view of Ho Chi Minh’s im- 
mense popularity throughout the country, the North Vietnamese could 
not reasonably have felt that Saigon would ever consent to the elections. 
To conclude that North Vietnam depended on the election is to determine 
that Hanoi was naive’’ in accepting the Geneva Agreement or relying upon 
its observance (p. 42; see also p. 23). Perhaps the naiveté really lay in 
believing that those with whom it was negotiating were honest. 

One of the dangers of brief-writing is that it tends to produce special 
- pleading of an obvious kind. Thus, the authors of Law and Vietnam con- 
tend that, in giving assistance to refugees from the South so that they 
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might organize and return to fight in a civil war is evidence of Hanoi’s 
illegal actions, and ‘‘the case against North Vietnam is further substan- 
tiated by its transfer of economic and military assistance to the rebels’’ 
(p. 99). One of the determining factors in the development of interna- 
tional law is state practice, and these activities have a familiar ring about 
them if placed in the setting of Guatemala in 1954 or of the Bay of Pigs— 
two situations which by a slight change of ideology are uncommonly similar 
to ‘‘Communist-inspired wars of national liberation,” and unfortunately 
even Quentin Quade has ignored this aspect of the matter in his paper 
on such wars in The Vietnam War and International Law. - Perhaps the 
chief drawback of Law and Vietnam as an attempt at defending American 
actions is the underlying assumption that everything that the United States 
does is in the interest of world order and ‘‘community policy’’ (pp. 68-69, 
90), and it is difficult to appreciate why it ‘‘would be destructive of world 
order to characterise the Vietnam struggle as a civil war’’ (p. 68). It 
can just as easily be contended that to talk of two states and deny the 
existence of a civil war is to ignore the history of Asian nationalism, par- 
ticularly since 1945, at the expense of Cold-War rivalries, power politics 
and recognition policies. ` 

Vietnam and International Law also reflects the dangers of special 
pleading, and it is difficult to see why this Report should be considered as 
any more objective than the State Department’s Memorandum of 1966 
which is ‘‘an adversary document [and] should in no sense be confused 
with an impartial determination of the legal issues’’ (p. 18). In an ob- 
jective work, one might have expected to find the ‘‘many international 
lawyers’’ who regard Article 51 with its reference to the inherent right of 
self-defense as the sole exception to the prohibition of the unilateral use of 
force to be identified. Instead, there is only one named and none who takes 
the opposite view (note 12}. Similarly, the Report confines the right of 
self-defense to Members of the United Nations, ignoring that if the right 
is ‘‘inherent’’ it pertains to all states, and that the article confers no right, 
but merely limits the normal right of Members (p. 36) and can have no 
effect on non-members. It is equally difficult to accept the contention 
that the ‘‘United States argues in favour of a doctrine of self-defense that 
did not exist even before the Charter” (p. 26), particularly in view of the 
pre-1945 attitude towards freedom to recognize and assist what was recog- 
nized. It may be true that ‘‘the term ‘collective self-defense’ is not to be 
found in the parlance of statesmen or in the writings on international law 
before the United Nations era” (p. 31), but alliances existed and the con- 
cept was clearly understood by those who drafted the reservations to the 
ratifications of the Kellogg Pact. It may equally be true that that Pact 
‘does not refer to any right of third states to enter into a war on the side 
of an attacked state. On the contrary, the Pact stipulates the renunciation 
of war as an instrument of national policy’’ (p. 33). It is a new inter- 
pretation of ‘‘war as an instrument of national policy’’ to assert that 
military operations on behalf of a victim are therefore illegal, and while 
the Pact confers no right, it equally imposes no obligation to abstain— 
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and one might have expected some reference to the Budapest Rules of In- 
terpretation. Again, the Lawyers’ Committee does not sufficiently dis- ` 
tinguish between the illegality of war and the methods by which it is waged. 
If the United States does use criminal or illegal methods, this does not 
mean that the war is illegal, merely that the United States might be guilty 
of war crimes (p. 59). 

The reviewer agrees with the Lawyers’ Committee that the Viet-Nam 
war is basically a civil war between rival factions, and that the intervention 
of the United States has not changed this aspect of it (p. 68). He feels, 
however, that care must be taken to recognize that termination of the in- 
ternational war between North Viet-Nam and the United States and its 
allies will not necessarily have any effect on the continuing war between the 
Vietcong and the National Liberation Front on the one hand and the South 
Vietnamese authorities on the other. Whether it likes it or not, the United 
States must recognize that not all the world is enamored of the American 
dream or way of life, and that the local dream may look like a nightmare 
when viewed from Washington. It is, however, a local dream and the 
local people have as much right to decide their own way of life as has the 
United States within its own borders. As Quentin Quade points out, ‘‘no 
one desires the United States to be anti-revolutionary or obsessed with the 
status quo, for there is general recognition that in many turbulent areas 
of the world the status quo is unacceptable. But what happens when 
‘natural’ revolutionary impulses become intermingled with external, ag- 
gressive forces? ... The problem this poses for the United States is un- 
happily clear: if this nation chooses to combat the ‘indirect aggression’ it 
will to some extent also be combatting genuine revolutionary forces aimed 
at the welfare of the society’’ (pp. 103-104), and once again lay itself 
open to the international obloquy that stems from its present attitude to 
‘‘wars of national liberation,’’ especially when directed against those of 
whose political or economic ideas it approves. 

One can perhaps quarrel with the bulk of the arguments in the articles 
and books referred to here. In some ways, however, it is not the legality 
or otherwise of American action which is important. What these writings 
show is the basic worth of the American concept of political life that makes 
it possible not. merely to criticize one’s government at war, but to publish 
works that aim to prove that the actions of that government are immoral 
and illegal—and perhaps criminal. 

L. C. GREEN 


Foreign Relations of the United States. Diplomatie Papers, 1944. Volume 
I: General. (Dept. of State Pub. No. 8138.) Washington, D. C.: Gov- 
ernment Printing Office, 1966. pp. vi, 1554. Index. $5.75; Volume IT: 
General: Economic and Social Matters. (Dept. of State Pub. No. 8211.) 
Washington, D. C.: Government Printing Office, 1967. pp. vi, 1129. 
Index. $3.75. 


The Department of State began studying what the peace might bring 
forth in February, 1942, three months after the United States entered the 
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Second World War. The two general volumes of Foreign Relations for 
1944, the last full year of the war, are largely records of negotiations on 
armistice terms, international organization, rehabilitation, economic and 
social development on a multilateral scale, as they appeared in wartime. 

The European Advisory Commission, provided for by the Moscow Con- 
ference of October, 1943, was to devise armistice terms and control ma- 
chinery for Germany and other enemy countries. France was accepted 
as a fourth member of the Commission only in November. The Commission 
undertook to write up the ‘‘unconditional surrender’’ of Germany which 
Churchill and Roosevelt had prescribed at Casablanca in 1948. Working 
from terms of surrender and armistice drafts, occupation and control 
machinery papers, the Commission adopted the ‘‘Unconditional Surrender 
of Germany’’ terms on July 25, 1944 (Vol. I, p. 256), which was ratified 
in September and adhered to by France in November. Its 14 articles were 
conditions on which Germany would surrender. Actually, the instrument 
under which Germany did surrender on May 8, 1945, was unconditional; 
the E.A.C. document was not found when wanted and a text was impro- 
vised. The ‘‘Unconditional Surrender of Germany’’ was revised a bit to 
become the Declaration regarding Defeat of Germany and Assumption of 
Supreme Authority by Allied Powers, June 5, 1945, in which form it is 
a document of complete veracity. 

The German zones of occupation were fixed by the Commission in a 
protocol of September 12, with boundaries set in a February proposal long 
before the Allies were on the Continent. The Soviet Delegation was able 
to define the Berlin zones accurately because they had mastered the Nazi 
boundary laws made since 1938. The British draft assigned the north- 
western zone of Germany to them and the southwestern to the United 
States. President Roosevelt objected to policing the south sector, though 
the Delegation had accepted the assignment. In November a port enclave 
at Bremerhaven for entry of supplies was granted to the United States in 
the British zone to serve its southwestern zone. 

Austrian occupation after German collapse revealed American uncer- 
tainty at its nadir. The ambassador on the Commission, observing the 
Soviet headway made with Bulgaria, Hungary and Rumania, apprehended 
that Austria might fall under Soviet domination unless a balanced régime 
was provided. However, the Soviet Union in the European Advisory Com- 
mission put forward an occupation plan with three zones, one of which | 
was urged upon the United States. The President authorized a token 
force in connection with a tripartite control of Austria, according to Secre- 
tary Hull’s telegram of July 15, 1944. In November the Soviets wanted 
the United States to take the western Austrian zone of occupation and Am- 
bassador Winant wrote that ‘‘there must be reasonable sharing in occupa- 
tion if there is to be an effective sharing of political responsibility.” On 
December 5 he was informed that the President’s instruction was that the 
‘*Government does not wish to extend its undertaking.’’ Two long rea- 
soned telegrams from London changed his mind and on December 9 
Winant was told that the President ‘‘would be willing to accept a zone” 
which was eventually delineated in the agreement of July 9, 1945. 
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On February 8, 1944, the Secretary of State invited the British and 
Soviet Governments to join the study of the general framework and func- 
tions of the international organization for security and peace envisaged by 
the Moscow Four-Nation Declaration, by preparing an outline of topics 
and a general plan for organization. These papers were collected in prepa- 
ration for the Dumbarton Oaks Conversations, which were two consecutive 
tripartite meetings, the British and Americans with the Soviets August 21- 
September 28, and with the Chinese, September 29-October 7. The insist- 
ence of the Soviets upon non-intercourse with the Chinese under the 
Four-Nation Declaration delayed the delivery of China’s ‘‘Essential Points 
in the Charter of an International Organization” until August 28, when 
it had no influence on the first round of Conversations. In the Soviet 
phase of the Conversations the United States’ ‘‘Tentative Proposals for a 
General International Organization’’ (Vol. I, p. 653), instead of the United 
Kingdom’s Memoranda (ibid. 670) or the Soviet ‘‘Memorandum on an In- 
ternational Security Organization” (ibid. 706), were adopted as the work- 
ing paper. The Dumbarton Oaks Conversations are recorded with unusual 
intimacy by using the daily reports made by Under Secretary Stettinius 
to Secretary Hull and the President, the Stettinius Diary and an occasional 
minute of the Joint Steering Committee, the plenary body. The reworking 
of the United States’ ‘‘Tentative Proposals” into the Dumbarton Oaks 
Proposals that emerges from these papers gives the reader the same view 
of the Conversations that the Secretary of State and the President had at 
the time. In the Soviet phase the British and American groups were 
usually of the same mind and the Soviet negotiators very frequently in 
need of instructions. On two occasions resort to Roosevelt-Stalin corre- 
spondence failed to settle questions. One was ‘‘question X,” which Stet- 
tinius kept in a special safe and knowledge of which was supposed to 
imperil the whole project. Ambassador Gromyko had hinted that the 
Soviet Union might propose the Soviet Republics for membership in the 
international organization; the relevant minutes were suppressed and the 
matter remained ‘‘top secret’’ until Yalta. The other question was voting 
of the Security Council, for which no complete formula was found despite 
the urgent appeal to Moscow. Both the British and Soviet delegations 
noted the omission o? a chapter on trusteeship; at the end of the year the 
Department of State invited the War and Navy Departments to participate 
in negotiating on the trust territories, and it appeared that they would 
thus have a chance to evaluate anything in the strategic area line. 

Though the Soviet Union signed the Four-Nation Declaration, which 
provided for the Dumbarton Oaks Conversations with China, its refusal 
to meet with China created an anomalous situation. Chinese delegates 
were present in Washington and British and Americans kept in touch with 
them during the Soviet phase of the Conversations, with a view to reducing 
thereby to the minimum any Chinese objection to the Soviet-phase deci- 
sions. The Chinese phase actually left the Soviet-phase Proposals intact, 
but formulated three separate points (p. 869). A communiqué was issued 
September 28 on completing the Soviet phase. On completing the Con- 
versations it was intended to send the Proposals to all governments and 
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to release them to the public. After much effort the names of both the 
Soviet Union and the Republic of China were included in the release of 
October 9. 

An Executive Order of January 22, 1944, set up the War Refugee Board 
tto take action for the immediate relief of the Jews of Europe and other 
victims of enemy persecution.” The Board, which was active only for a 
year, attacked the deportation and extermination of Jews from any angle 
in conjunction with the Red Cross, the Swedish, Spanish, Swiss and other 
governments and provoked very small results compared with the atrocities 
of the Germans. Much of the futile negotiation was done through inter- 
mediaries. 

The advent of three armistices and the invasion of France in June 
brought a review of the Proclaimed and Statutory Lists, the keys of eco- 
nomic warfare operated by the British and Americans in both the Eastern 
and Western Hemispheres. Some blacklisting of neutrals was improved, 
France was admitted to the system, and.the Soviet Union accommodated 
in it. The Soviet Government for once joined the British and Americans 
in the ‘‘Safehaven’’ program, which consisted of defeating the enemy at- 
tempts to secrete funds and other assets in neutral countries, especially 
gold looted from occupied territories. The Allies in this respect acted on 
their own and under a resolution of the Bretton Woods Conference; which 
brings to mind that the same staff was working on Article VII of the Lend- 
Lease Agreement, which envisaged a postwar international trade organiza- 
tion. In Volume II they come up (along with London) with an idea to 
that end every once in a while, but though that subject did not mature 
until 1947, it did spin off a financial conference at Bretton Woods that 
wrote the agreements for the International Bank for Reconstruction and 
Development and the International Monetary Fund. 

The multilateral postwar era became evident as the reversion to peace 
progressed. The United Nations Relief and Rehabilitation Administration 
in 1944 was almost entirely a national affair, but tried to look interna- 
tional. The International Labor Organization in the 26th Session of its 
Conference at Philadelphia adopted a social program which President 
Roosevelt argued to Stalin was a reason for the Soviet Union joining it in 
the postwar period. On the initiative of the British Commonwealth Con- 
ference, exploration of agreement on postwar policy on international air 
‘transport was undertaken, the Soviets being associated with the negotia- 
tions which eventuated in the Chicago Conference on International Civil 
Aviation, November 1—December 7, 1944, creating the International Civil 
Aviation Organization. 

Denys P. Myers 


An Introduction to the History of the Law of Nations in the East Indies. 
By C. H. Alexandrowicz. London: Oxford University Press, 1967. pp. 
viii, 259. Index. 48s. 


Professor Alexandrowicz has revised and expanded his 1960 Hague lec- 
tures and condensed his articles contained in the 1958, 1959 and 1961 
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British Yearbook of International Law to present historians of interna- 
tional law and those interested in the progressive development of a truly 
universal law of nations with a seminal work. Using ‘‘the Hast Indies’’ to 
include greater Indie, Nepal, Ceylon, Malaya, Thailand and Burma as well 
as the Indian Archipelago, and introducing much material derived from 
European relations with the Ottoman Empire and Persia, Professor Alex- 
androwicz had examined the main outlines of international law as con- 
ceived and applied between Europeans and South Asians in the 16th, 17th 
and 18th centuries, Those familiar with Professor Alexandrowicz’s earlier 
work will not be surprised at the breadth and depth of historical knowledge 
applied here. The principal thesis, amply supported by evidence marshaled 
from the writings of the pre-19th-century publicists (both European and 
Asian), treaty practice and diplomatic practice, is that the ‘‘natural law’’ 
of nations assumed the sovereign equality of states regardless of culture 
or location, and that it was not until the early 19th century that positivist 
approaches to law transformed recognition practice into something ‘‘con- 
stitutive’’ of membership in a family of nations, reducing the hitherto 
universal family to a European club. The 19th-20th century’s purported 
‘tadmission’’ of Turkey, Thailand, Persia, Japan and China into the club 
he interprets to have been an ‘‘inter-temporal adjustment’’ caused by the 
doctrinal changes of the 19th century. 

As must be expected in a work of as broad sweep as this, there are 
some gaps and elisions. The relations between European and Asian diplo- 
mats in the 16th to 19th centuries were not always relations between 
sovereign equals. For example, the law of ‘‘piracy’’ was undeniably used 
by European Powers to justify action against non-European authorities 
which would have been clearly improper in equivalent circumstances in 
Europe. As another example, jurisdiction to apply ‘‘justice militaire” in 
the sense apparently used by Professor Alexandrowicz on page 119 does 
not carry any ‘‘jurisdictional immunity’’ from local law with it under 
‘our present-day rule of international customary law.’’* The precedents 
for this rule as it evolved seem to be entirely European right-of-passage 
instances, e.g., the status of the Habsburg forces marching on The Nether- 
lands via France in the 16th century, set in ignorance or disregard of the 
situation of European forces stationed in the Far East. Again, arbitration 
provisions are referred to at pages 168 and 180, note H, as a response to 
European-Asian problems or European attempts to gain an arbitrator’s 
voice in intra-Asian quarrels. No mention is made of the arbitration pro- 
visions. of March 8, 1674/5 between England and The Netherlands, t.e., 
two Europeans alone. But further research into the relations which form 
the subject of his bcok are expected and encouraged by Professor Alexan- 
drowicz. The work is acknowledgedly the opening of a relatively unex- 
plored field, and is not intended to be definitive. 

Unfortunately there is room for much carping at accidental overstate- 


1See 1 International Law, Department of the Army Pamphlet 27-161-1, 120, 121 
et seq. (Washington, 1964). 
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ments and faulty proofreading.? However, these minor criticisms cannot 
detract from the enormous worth of Professor Alexandrowicz’s book. He 
has opened the researcher’s way into an area of international law of great 
historical interest and of importance to an understanding of the structure 
of the international community and international law today. 

ALFRED P. RUBIN 


Essays on Expropriations, Edited by Richard S. Miller and Roland J. 
Stanger. Columbus, Ohio: Ohio State University Press, 1967. pp. xi, 
165. $5.00. 


This book contains four provocative essays examining the reasons for 
and the consequences of ‘‘the tendency of the newly independent, develop- 
ing states to expropriate the local property of aliens who are frequently 
the nationals of the wealthier, capital-exporting countries.’’ (P. vi.) If 

. a single theme can be said to emerge from the work of the five authors, it 
is the now familiar one that the ‘‘existing polarity” between the rich and 
the poor nations on the question of expropriation (or, as Professor Weston 
would have it, ‘‘wealth deprivation’’) must be replaced by a set of norms 
reflecting a ‘‘reasonable accommodation’’ between their conflicting inter- 
ests. Considering the previously expressed views of several of the authors, 
it comes as no surprise that their proposed accommodation reflects most 
of the demands made by expropriating states, especially on the key issue 
of the amount of compensation. 

In the first essay, ‘‘Permanent Sovereignty over Natural Wealth and 
Resources,” Professor Baade, after a perceptive analysis of the back- 
ground forces of independence, bipolarity and the population explosion, 
presents a definitive critique of the 1962 resolution by the United Nations 
General Assembly on the subject. Comparing it with the norms of cus- 
tomary international law, he concludes ‘‘that states are free, in the absence 
of specife international agreements to the contrary, to nationalize any 
foreign investments in their natural resources for any purpose that they 


2 Among many other annoying slips, ‘formal intercourse’? between Europeans and 
the Empires of China and Japan existed in the 16th and 17th centuries much as it 
did with cther Empires discussed in the book, despite Professor Alexandrowicz’s un- 
fortunate statement on p. 1; Daman and Damao, both mentioned on p. 4, are un- 
doubtedly meant to be the same; ‘‘Atchen’’ appears in the index and on p. 19, 
fí Achen?’ every place else; the umlaut is forgotten in Völkerrecht on pp. 13 and 161, 
note 2; **Susuhanan’’ (pp. 32, 33, note 1, 94, 201 and 206, note 1) is used for 
‘“Susuhunan’’?; ‘‘Minangkaban’’ is used on p. 25 for ‘‘Minangkabau’’; Carlowitz 
and Carlovitz seem to be used interchangeably throughout; Asaf Khan and Asaph 
Khan appear on pp. 196 and 197, apparently referring to the same person; the name 
Coedés is misspelled on p. 17, note 1. A citation to Vol. 4 of this JOURNAL on p. 23, 
note 3, should be to Vol. 48. A citation on p. 58, note 2, to Vol. 120 of the Grotius 
Society Transactions would surprise the editors of that excellent and well-known series. 
The correct citation is to Vol. 20. Afonso D’Albuquerque was only Governor General 
of the Portuguese in the Hast, never Viceroy as asserted on p. 29; the distinction has 
significance to Portuguese policy in South Asia in the early 16th century, since 
D’Albuquerque and the Viceroy (Francisco D’Almeida) disagreed in policy matters 
and seem to have disliked each other personally. 
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judge appropriate.” (P. 29.) This right, he adds, is subject to a duty 
to pay ‘‘reasonable, that is, partial compensation.’ (P. 30.) His conclu- 
sion is seconded by Professor Karst who, in an essay entitled ‘‘Land Re- 
form in International Law,’’ advocates the adoption of a flexible, open- 
ended standard of compensation linked generally to whether the develop- 
mental needs of the expropriating country justify the particular taking 
(pp. 68-64). Like Baade (p. 30), Karst does not attempt to spell out ‘‘an 
attainable international standard’’ (p. 54), but he does caution that ‘‘the 
standard must be one that a reforming government can meet without 
sacrificing its interests in political stability and national development.’’ 
(P. 55.) 

The authors of the third essay, Professors Axelrod and Mendlovitz, also 
support ‘‘a restitutionary standard of compensation, with something like 
unrecouped original cost as the measure.’ (P. 106.) In ‘‘Expropriation 
and Underdeveloped Nations: The Analogy of U. S. Constitutional Law,” 
they seek and find municipal authority for their argument that under in- 
ternational law ‘‘the underdeveloped nation may take property from the 
rich for redistribution to its poor in their several economic capacities.” 
(P. 98.) In contrast to Karst, who apparently accepts the prevalent myth 
that United States municipal law is highly protective of property (p. 68), 
Axelrod and Mendlovitz demonstrate quite convincingly ‘‘that U. S. law 
permits drastic domestic redistributions .. .’’ (p. 109). Among the nu- 
merous points made in their highly original contribution is the interesting 
statement that, under current case law in the United States, ‘‘it is consti- 
tutional to destroy values traceable to a gouging past.’ (P. 100.) 

This laudable readiness to re-examine existing dogma in the municipal 
context is taken one step further by Professor Weston in the book’s final 
essay, ‘‘Community Regulation of Foreign-Wealth Deprivations: A Tenta- 
tive Framework for Inquiry.’’? Noting that ‘‘the many variables that con- 
front a decision-maker and actually condition his choice of the rules to be - 
applied—and, hence, determine the outcome of his decision—are never 
adequately revealed by the traditional approach to the legal process” (p. 
122), he adopts instead an approach and style familiar to readers of 
Professor McDougal, first outlining the most significant features of the 
processes of deprivation, claim and decision, and then ending with a brief 
section postulating preferred community policy (pp. 156-161). Consider- 
ing the fresh ideas and new insights provided by Weston and his colleagues, 
this reviewer hopes that they will make further contributions to the litera- 
ture on expropriation, a topie too long the subject of sterile debates be- 
tween rule-oriented proponents of ‘‘full’’ and ‘‘partial’’ compensation. 

Ricsard B. Linnice 


Le Tribunal Administratif de V Organisation Internationale du Travail et 
sa Jurisprudence. By Jacques Ballaloud. Paris: Éditions A. Pedone, 
1967. pp. 159. 


With the proliferation of international organizations and the consequent 
expansion in the ranks of the international civil service, the protection of 
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the rights of international civil servants has assumed increasing impor- 
tance. Among the several judicial institutions serving this purpose the 
ILL.O. Administrative Tribunal plays a prominent rôle. Direct successor 
to the permanent administrative tribunal of the League of Nations, its 
adjudication services are not only available to the civil servants of the 
I.L.O., but also to those of UNESCO, W.H.O., LT.U., F.A.0., GATT, 
CERN (European Organization for Nuclear Research), and W.M.O. 
(World Meteorological Organization). It has also been used as an arbi- 
tration body for staff disputes by the Institute for the Unification of Pri- 
vate Law, the International Institute for Intellectual Cooperation, the 
Nansen Office, and the International Institute for Educational Cinema. 
From 1946 to 1967 nearly one hundred judgments have been rendered by 
the Tribunal. 

_M. Ballaloud’s concisely written and well-documented book fills an im- 
portant lacuna in the literature of international administrative tribunals. 
He begins by tracing briefly the history of the I.L.O. tribunal and then 
discusses its organization, often drawing on organizational features of 
other international judicial bodies for comparison purposes. In the third 
part of the book, the author examines and analyzes the procedure before 
the tribunal with the use of pertinent examples from its jurisprudence. He 
points out that much of the procedure is borrowed from French adminis- 
trative law, although some Anglo-Saxon influence is unmistakable, espe- 
cially in the examination of witnesses. 

The largest part of the book (Part IV) is devoted to a comprehensive 
examination and evaluation of the legal competences of the Tribunal, its 
powers of intervention, its varied sources of law, and its precise position 
in relationship to the national tribunals. Interwoven in this examination 
are careful analyses of relevant cases and judgments. The author suggests 
that the Tribunal has tended to expand its competences beyond the clauses 
expressly assigning jurisdiction in order to provide maximum legal pro- 
tection to international civil servants. It has permitted employees on pro- 
bation and those with fixed-period contracts to appeal to the Court to ob- 
tain either a permanent appointment or renewal of an employment con- 
tract. In a number of cases the Court has ordered reinstatement and, if 
that was not feasible, monetary compensation. In some of these cases, the 
Tribunal has investigated whether the discretion underlying a decision un- 
favorable to the employee was based on the abuse of discretionary powers. 
This was done in the well-remembered cases of four American employees 
of UNESCO who refused to appear before a Loyalty Board set up at the 
American Embassy in Paris. The Tribunal considered the decision of the 
Director General of UNESCO not to renew the contracts of the four 
Americans as an abuse of power because it was motivated by the policy of 
a member state, the U. S., rather than by the interests of UNESCO, an 
independent international organization. M. Ballaloud is not in agreement 
with the judgment, which he considers an unwarranted intrusion of an ad- 
ministrative tribunal into the international order. However, he points 
to the unusual nature of this case and states that in other cases touching 
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on the international activities of the organization the Tribunal has shown 
itself more reserved. 

In general, the author does not think that the I.L.O. Tribunal possesses 
jurisdictional authority to exercise constitutional and legal control over 
the functioning of the organizations with which it is affiliated. He empha- 
sizes on several occasions that the Tribunal’s jurisdictional competences 
are based on express attributions and that therefore it can exercise legal 
control over the actions of the leadership of the organizations only as far 
as they contravene the rights of the civil servants emanating from the per- 
sonnel statutes, their contracts, and the unwritten rules of ‘‘due process.’’ 

In sum, M. Ballaloud’s perceptive book is a valuable contribution to the 
evolution of international administrative law. 

WERNER J. FELD 
Professor of Government, 
Louisiana State University in New Orleans 


Droit International Economique et Social. By Pierre Vellas. Vol. I: In- 
troduction. Droit International Agricole. Paris: Recueil Sirey, 1965. 
pp. 594. Index. 


This volume, substantial as it is, represents only a first installment of 
what promises to be an undertaking of heroic proportions, an effort to 
apply legal analysis to ‘‘the great sectors of economic and social activities” 
which are governed by ‘‘distinct legal systems such as international agri- 
cultural law, international law of energy, transportation and communica- 
tions, monetary and financial relations, industrial raw materials, trade, 
international social law, health, social security, migration, ete.” (P. 73.) 
If any proof is needed of the difficulties involved in any systematization 
and generalization in this field, it is readily apparent from the fact that the 
author felt constrained, even in the relatively self-contained agricultural 
law area, to project a separate treatment of the world ‘‘market organiza- 
tions’’ for each of the nine groups of the major agricultural products. In 
fact, the present tome deals only with the first of the nine groups, that is, 
the international market for fats and oils; and although fortunately this 
part is introduced by an interesting synthesis (pp. 87-144), the bulk of 
the material again breaks down into separate detailed descriptions of the 
market organizations for each of the five principal fats (olive oil, butter, 
coconut oil, oleagincus substances, seed oils and industrial oils). The con- 
cept of ‘‘market organization’’ connotes not a single specific legal arrange- 
ment but a variety of legal techniques which differ widely from product to 
product and which nation-states employ with a view to bringing some 
predictability and price stability into the world commodity markets. These 
techniques include bilateral trade agreements, particularly bilateral prefer- 
ential agreements, both long-term (such as employed in the past by the 
United Kingdom), and renewable short-term (of the Franco-African type); 
a single multilateral commodity agreement (the International Olive Oil 
Agreement analyzed in not less than 150 pages); the regional ‘‘common 
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policy’’ of the European Economic Community; and a great variety of 
institutional arrangements for expert studies, exchange of information and 
intergovernmental consultations, particularly within the framework of the 
United Nations system and GATT. The author’s welcome but sporadic 
attempts at an evaluation of the effectiveness of these international arrange- 
ments are handicapped by the absence of a clear statement of objectives 
and standards, but the reader is left with the general impression that ‘‘the 
international action is but very limited” (p. 117) and the impact of in- 
ternational institutions still spotty (e.g., the questionable impact of the 
International Olive Oil Agreement on price stability, pp. 180, 221, 307, 
or the effectiveness of UNCTAD, p. 187). This conclusion reinforces 
this reviewer’s doubt as to both the theoretical validity and reality of 
the sharp distinction which the author draws in the introductory chapter 
of the volume between ‘‘political’’ organizations and ‘‘traditional inter- 
national law’’ on the one hand, and ‘‘the economic and social organiza- 
tions’’ and ‘‘the economic and social international law’’ on the other. 
Both types of organizations have been only partially successful, due 
not only to environmental factors but principally to the assertions of un- 
restrained nation-state sovereignty (see p. 129) and to the inability of 
the member states to perceive their common interests. And both ‘‘kinds”’ 
of international law must be integrated in modern doctrine, although of 
course a systematic statement of the new legal developments in their 
broadest economic and political context, such as is offered in this useful 
volume, is a necessary prerequisite to such integration. 
Eric STEIN 


BRIEFER NOTICES 


The Law of the Sea. By D. W. Bowett. (Manchester, England: Man- 
chester University Press; Dobbs Ferry, N. Y.: Oceana Publications, 1967. 
pp. viii, 117. Index. $5.00.) This short, succinct and well-written volume 
is an excellent introduction to the major problems of the oceans confront- 
ing international lawyers. Dr. Bowett’s discussion of legal doctrine is 
appropriately minimal and primarily relates to the contents of the Geneva 
Convention of 1958 on the Law of the Sea. Instead he emphasizes the 
underlying facts and policies relating to current disputes: the breadth 
of the territorial sea, the right to claim exclusive fishing privileges, rights 
to exploit mineral resources of the sea bed, the use of flags of convenience, 
threats of pollution and pirate broadcasting. Except in the too brief 
treatment of the latter two, his book is a better place to begin research 
than in the formidable volumes by McDougal and Burke or by Colombos. 
He emphasizes that doctrinal differences really reflect differing national 
political and economic claims. Solutions to such disputes as fishing rights, 
for example, will not, therefore, flow from any universally accepted prin- 
ciples. ‘‘. .. [V]Jery difficult problems of adjustment of the economic 
interests involved can only be made in relation to specific areas, between 
limited groups of States.’ (P. 60.) How true, but how difficult it is to 
achieve lasting agreements is illustrated by response to the long main- 
tained claim of Ecuador to control tuna fishing within a 200-mile coastal 
area, Since the book’s publication, we learn that in 1963 the United States 
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by a seeret pact with Ecuador agreed to respect a 12-mile fishing zone if 
Ecuador would not insist on the other 188 miles.! The agreement report- 
edly worked satisfactorily for three years but, after a change in the Ecua- 
dorian Government, it was terminated. Perhaps such short-term solutions 
are all that we can achieve in such troublesome areas until, as Dr. Bowett 
urges us, we obtain better data. If the underlying problems are economie 
and do involve a ‘‘just’’ allocation of common expendable resources, it is 
erucial that we obtain adequate scientific information about the resources 
of the sea and the sea bed. Misinformation is harmful in that it leads 
diplomats to apply foolish criteria. The Geneva Convention’s distinction 
between free-swimming and sedentary fish has required international 
lawyers to examine the habits of the king crab and the lobster. This is 
absurd. That ‘‘lobsters swim and crabs do not’’ (p. 86) is doubtful, but 
that it should have critical legal consequences is hardly helpful to a last- 
ing solution of the fishing interests of France, Brazil, Japan and the United 
States. Such impossible distinctions are justly ridiculed. 

Gordon B. BALDWIN 


Organisations européennes. By Paul Reuter. (Paris: Presses Univer- 
sitaires de France, 1965. pp. viii, 451. Index. Fr.20.) This is the third 
and, in this reviewer’s judgment, the most original volume in Professor 
Reuter’s series of “‘Thémis’’ handbooks intended primarily for students 
at the French law faculties but in fact representing much more than a 
teaching tool. Having dealt with ‘‘Public International Law” and ‘‘In- 
ternational Institutions,’’? Reuter now turns to the complex postwar pro- 
liferation of organizations in Europe. As the principal architect of the 
legal framework for the trail-blazing Coal and Steel Community and as 
legal adviser to the French Ministry of Foreign Affairs, he writes from the 
vantage point of a vast personal knowledge. Perhaps the most striking 
feature of the book is the author’s sensitivity to the political and economie 
forces underlying the important institutional developments. 

Following an historical introduction, the first part of the volume (pp. 
71 to 163) offers a series of general observations on a great variety of or- 
ganizations for economic and technical co-operation; the author then focuses 
on the European Free Trade Association (EFTA) and the Organization 
for Economie Co-operation and Development (OECD) as the arch types 
of the ‘‘co-operative’’ category. The Council of Europe, NATO and the 
Western European Union (WEU) are examined as sub-systems for political 
and military co-operation, with a glance at Eastern Europe (the Warsaw 
Pact and COMECON). i 

The more substantial second part (pp. 173 to 430) deals with the three 
European Communities. But here the mechanistie description, usually 
found in treaftses on international organization, is eschewed in favor of 
a realistic and functional analysis. The novel institutional patterns are 
examined and evaluated in the light of their performance in the major 
functional areas: the customs union, the common economie policy, and 
foreign economic relations. Here and there one encounters statements of 
a sweeping generality, but these are outweighed by the author’s genuine 
insights. Selected references to literature and a good analytical index 
enhance the utility of this contribution. 

Eric Stem 


1 New York Times, April 8, 1968, p. 19, eol. 1. 
2 This series is completed by a collection, Traités et documents diplomatiques, which 
Prof. Reuter co-edited with Prof. André Gros. 
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Die dauernde Neutralität. Ein Grundriss. By Stephan Verosta. 
(Vienna: Manzsche Verlags- und Universitétsbuchhandlung, 1967. pp. 
143.) Th this (compendium on ‘‘permanent neutrality’? (neutralité per- 
manente?” or “neutralité perpétuelle’’), Professor Verosta delimits his 
subject, from other types of neutrality: from the ‘‘ordinary”’ or ‘‘tem- 

_porary’’ neutrality, i.e., the status of a state which does not participate in 
a war between other states ; from ‘‘quasi-neutrality,’’ a term coined by 
Kelsen to designate the international status which, on the basis of a multi- 
lateral treaty, is intended to secure the independence and territorial in- 
tegrity of a state which assumes obligations similar to those of permanently 
neutral states without the term ‘ ‘neutrality’”’ being used. As examples of 

‘‘quasi-neutra »? states, the author gives Norway from 1907 to Norway’s 
joining NATO in 1949, and the Republic of Austria, under the Peace 
Treaty of St. Germain- en-Laye. 

The author further distinguishes permanent neutrality from neutrality 
in fact (faktische Neutralitat), a state of affairs for which Sweden since 
1815 and The Netherlands (1893 to 1948) are examples. 

Permanent neutrality is an institution of the international law of peace 
which is conceived as outlasting any war and as not coming to an end as 
a consequence of a violation of the rights of the neutral state by invasion 
or occupation, The status of permanent neutrality cannot be established 
by unilateral declaration, but only by either a multilateral treaty or by 
a declaration of the state concerned followed by its acceptance or recog- 
nition on the part of other states, including the Great Powers. The 
relationship creates obligations for the permanently neutral state, as well 
as for the guarantor states, for the latter both towards the neutral state 
and among themselves. The book deals with the phenomenon of perma- 
nent neutrality and neutrality in fact in Europe, and, in particular, with 
Switzerland, Austria (after 1955) and Sweden. 

The careful legal analysis of the various problems cannot be reproduced 
in a short book note, nor can the highly interesting details, such as, e.g., 
the predicament of Swiss neutrality during World War II or the questions 
which arise in regard to the relations between the permanently neutral 
states, particularly Austria, and the European Economic Community. The 
author relies in many respects on the ‘‘Official Swiss Conception of Neu- 
trality”’ ‘of 1954, a highly authoritative document, the German text of 
which is reproduced i in the Annex.? 

Verosta does not deal with non-European problems, such as the neutral- 
ity of Laos under the Geneva Agreements of 1962,? or with phenomena 
such as the United States Neutrality Acts of 1935, 1937 and 1939 which, 
to be sure, relate to ‘‘ordinary,’’ not to permanent neutrality. Whether 
India, which less than three years ago was involved in military hostilities, 
qualifies | as a state which is ‘‘neutral in fact,” as the author appears to 
suggest on page 19, seems questionable. As to the other ‘‘non-aligned’’ 
states, Verosta says that it remains to be seen whether in the long run 
they will! ibe able to conduct a policy of de facto neutrality. 

Professor Verosta’s book is a very valuable addition to the literature 
on the sujet 

Econ ScHWELB | 


i 


1 For thè French version, Verosta refers to Jurisprudence des autorités administratives 
de la Confédération pendant l’année 1954, Fase. 24, pp. 9-13. 

2 See Czyzak and Salans, ‘‘The International Conference on the Settlement of the 
Laotian Question and the Geneva Agreements of 1962,’? 57 A.J.I.L. 300 (1963). 
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Les Délégations du Comité International de la Croiz-Rouge. By Hans 
G. Knitel; Le Droit de la Guerre et les Nations Unies. By Michael Bothe. 
(Geneva: Etudes et Travaux de l’Institut Universitaire de Hautes Etudes 
Internationales, No. 5, 1967. pp. 242. Sw. Fr. 20.) These two mono- 
graphs, published under one cover, are concerned with two different as- 
pects of the law of war. Knitel’s monograph is, in effect, a history of the 
International Committee of the Red Cross, from Henri Dunant’s famous 
tour of the battlefield at Solferino in 1863 to the present era; and, in par- 
ticular, of one aspect of its operations, the ICRC delegate (the ‘‘neutral 
inspector’’), from its first usage during the 1864 Schleswig hostilities be- 
tween Austria-Prussia and Denmark, through World War II, the Suez, 
and the Congo. Its value lies in the fact that it is largely based upon 
information apparently taken from the ICRC’s own files, much of which 
would now probably be extremely difficult, if not impossible, to find out- 
side of the ICRC’s archives in Geneva. Unfortunately, it is extremely un- 
even and haphazard in its coverage. 

Bothe’s monograph is concerned with the circumstances under which 
the law of war is applicable and, in particular, with its applicability to 
a military force established by the United Nations (“‘troupes onusiewnes’’), 
using the Congo experience as the basic vehicle for this latter discussion. 
He reaches the conclusions (with which this reviewer is in full accord) 
that the law of war is equally applicable to both sides of an armed conflict, 
even if one side has been labeled an aggressor by the Security Council; 
and that the foregoing rule is likewise applicable to a military force 
established by the United Nations. His conclusions are fully supported 
both by his theoretical analysis and, as he demonstrates, by practice. 

Howard S. Levin 


Elements of Diplomatic and Consular Practice: A Glossary. By Mel- 
quiades J. Gamboa. (Manila, Philippines: Central Book Supply, Inc.; 
Dobbs Ferry, N. Y.: Oceana Publications, 1967. pp. xxxvi, 489. $10.00.) 
Professor Gamboa, a legal scholar and a leading diplomat of the Philip- 
pines to several countries and the United Nations, was indeed well equipped 
to compile this useful glossary. Examination of this work amply justifies 
his statement in the Preface that the topics defined and annotated include 
not only those relating to diplomatic and consular practice, but also those 
‘‘nertaining to international law in general and to the United Nations as 
the practicing diplomat or consul is likely to deal with in the course of 
his many-faceted career.” For example, in addition to defining the termi- 
nologies of the various diplomatic and consular usages, Professor Gamboa 
provides also the background and content of such diverse but important 
subjects as the Declaration on the Neutrality of Laos (pp. 266-271) and 
the Work of the United Nations on Human Rights (pp. 223-225). 

Inevitably, a book of this kind would suffer from occasional gaps and 
omissions. Thus, while the doctrine of continuous voyage (p. 129) is in- 
cluded, that of hot pursuit is missing. The ‘‘prineiple of parity” should 
have been included in view of its growing usage as a guide to consular 
exchanges, especially by Socialist countries. The arrangement of the topics 
could have been more coherent had, for example, the description of the 
voting procedure in the United Nations (pp. 412-413) included that of 
the Security Council rather than placing it under a separate heading (pp. 
373-875). 

Despite these minor criticisms, Professor Gamboa is to be congratulated 
for putting out this handy reference aid which will be particularly useful 
to the many diplomats and consuls from the newly emergent nations. As 
General Carlos P. Romulo aptly describes in his Foreword, this book con- 
stitutes a contribution of the Philippines to the scholarship and literature 
of diplomacy. Luxe T. Lex 
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Volkerrechtliche Kontinuititsprobleme bei internationalen Organisa- 
tionen. ‘By Bernhard Döll. (Berlin: Walter de Gruyter & Co., 1967. pp. 
XXXİX, 150. DM.30.) This book, as its title indicates, focuses on ‘‘con- 

' tinnity”? in the law of international organizations. Two major aspects 
of that law are covered: (1) transfer of functions from one international 
organization to one or more other international organizations (Part IT, 
Section 2, pp. 93-138) and (2) safeguarding continuity without change of 
the corporate identity of the international organization concerned (Part 
II, Section 1, pp. 44-98). The section dealing with the transfer of func- 
tions appears to be the most valuable part of the study; it presents in 
considerable detail. information on the legal techniques by which such 
transfers are effected and on decisional law concerning transfer from, and 
succession to, international organizations. Also the relevant English, 
French and German literature on the subject is taken into account. 

The author i is no doubt aware of the necessity of distinguishing between 
(1) continuity and change of the organic law governing international or- 
ganizations, (2) corporate identity and change of international organiza- 
tions, and (8) continuity and change in the exercise of major functions by 
international organizations. Unfortunately, the analysis and evaluation 
of these! issues is not always persuasive. In particular, this reviewer finds 
the chapter heading, ‘‘Continuity through Change of the Organic Law” 
(Kontinuitatswahrung durch Anderung der Satzung) (Chapter III, pp. 

69-93) a contradiction in terms. 

The statement that, as a rule, the transfer of functions from one inter- 
national organization to another is based on a treaty (Vertrag) does not 
seem to'correspond to the practice of international organizations (p. 123). 
Transfer of functions may legally ensue by means of corresponding resolu- 
tions ;* for example, the transfer of functions, assets and liabilities of the 
League | ‘of Nations to the United Nations was based primarily on the 
Resolution of the General Assembly of the United Nations of February 
12, 1946, and on the corresponding Resolution of the Assembly of the 
League of Nations of April 18, 1946. Occasionally the transfer of func- 
tions may be the result of informal arrangements between two successor 
organizations. 

| Hans AvFrRIcHt 


La Corte di Giustizia delle Comunità Europee. Vol. I. By Antonio 
Tizzano) (Naples: Casa Editrice Dott. Eugenio Jovene, 1967. pp. xxiv, 
480. 1.5500.) The Court of Justice of the European Communities is one 
of the more important elements, and indeed a catalytic agent, in the 
process of European integration. Its origins will be remembered as dating 
to the Treaty establishing the European Coal and Steel Community (and 
the protocol annexed thereto) which was signed in Paris on April 18, 
1951, and became effective on July 15, 1952. The Court of the E.C.S. C 
developed a substantial body of jurisprudence during the years from 
1958 to 1958, at which time, pursuant to the Rome Treaties, the present 
court was established to service all three Huropean communities, the 
E.E.C., Euratom and the E.C.8.C. The Court of Justice has been gen- 
erally recognized to represent a substantial departure from the traditional 
conceptual limitations which delimit the functions and authority of inter- 
national courts. The scope of its jurisdiction is extremely varied and 
defies any single meaningful analogy. The sources of law on which it 
draws in reaching its decisions are virtually unlimited, and its eustom has 
been to avoid evaluations of, and indeed reference to, specific national laws. 


1The guthor cites on p. 123, note 57, corresponding resolutions as the legal basis of 
functional transfer only in reference to CITEJA/ICAO and IMO/WMO, 
| 
I 
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In the lengthy introductory section of this excellent volume, which de- 
servedly received the first prize of the European Communities in 1965, 
Dott. Tizzano traces the history of the Court of Justice, its scope and fune- 
tion. He next details its structure and procedures, which are of course of 
extreme importance by reason of both practical significance and novelty. 
Finally, the author devotes the major part of his energies to a detailed 
analytical review of the Court’s jurisdiction. Dott. Tizzano recognizes the 
very great difficulties which are inherent in any attempt to categorize the 
Court of Justice’s broad jurisdictional powers; his analysis is as practical 
as circumstances permit, and is predicated on the type of cases which the 
Court can hear, such as issues arising from the contractual activity of the 
Communities, issues involving the relationship between the Communities 
and its employees, or issues relating to the interpretation and application 
of the Treaties between member States. 

Although abundant footnotes complement this excellent study, the ab- 
sence of a bibliography is to be regretted. 

Grorge M. Pavia 


Zur Frage des vélkerrechtlich-giiltigen Zustandekommens der deutsch- 
tschechoslowakischen Grenzeneuregelung von 19388. By Erhard Spengler. 
(Berlin: Duncker & Humblot, 1967. pp. 171. DM.86.) The present 
monograph, a dissertation accepted by the Law Faculty of the University 
of Munich in 1966, has two merits that are by no means common to all 
dissertations. It deals with a politically and legally relevant subject 
matter and deals with it objectively and adequately. The subject matter 

` of the study is the question of the legal validity of the Munich Accord of 
September, 1938, which resulted in the incorporation of the Sudetenland 
into Nazi Germany. True, the West German Government of the postwar 
period has throughout its existence been most anxious to make clear beyond 
any shadow of doubt that Bonn not only recognizes the restoration in 
1945 of the German-Czechoslovak pre-1938 boundaries as an accomplished 
fact but also has no intention whatsoever ever to reclaim that territory. 
At the same time, however, the Government of Bonn, in contrast to the 
East German Government, has so far rejected the Czechoslovak contention 
that the Munich Accord lacked ex tunc any validity under international 
law. The author of the present study carefully and ably examines the 
reasons that have been put forth by the two governments for and against 
the original validity of the agreement in question. Though he seems in- 
clined to favor the view upheld by the German Government, he concedes 
that the complexity of the legal issues involved renders a clear-cut answer 
impossible. In the context of this discussion he touches upon many in- 
teresting problems of general international law. 

Erich Hua 
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OFFICIAL DOCUMENTS 
VIENNA CONFERENCE ON THE LAW OF TREATIES 


STATEMENT oF Proressor Myres S. McDovean, Unrrep States DELEGA- 
TION, TO COMMITTEE OF THE WHOLE, APRIL 19, 1968: 


Mr. CHAIRMAN AND DISTINGUISHED COLLEAGUES: 

In the note verbale of October 2, 1967, from its Permanent Representative 
to the United Nations, the United States Government indicated that it 
considered Articles 27 and 281 on the interpretation of treaties to lay 
down ‘‘overly rigid and unnecessarily restricted requirements.’’ 

Tt is the purpose of the amendment submitted by the United States Dele- 
gation in Document L. 156 ? to suggest a simple and easy way of eliminat- 
ing these difficulties in Articles 27 and 28 and of re-establishing the au- 
thority and viability of a process of interpretation which has served the 
peoples of the world well for several centuries. 

The rigidities and restrictions of Articles 27 and 28 are by now the 
common knowledge of us all. In its separation of Articles 27 and 28 the 
draft Convention establishes a hierarchical distinction between certain 
primary means of interpretation, described as a ‘‘general rule of inter- 
pretation,’’ and certain allegedly ‘‘supplementary means of interpreta- 
tion”? Among the primary means a predominant emphasis is ascribed 
to the text of the treaty, which is to be interpreted ‘‘in accordance with 
the ordinary meaning to be given to the terms.’’ The Commentary to 
Article 27 insists that the reference in the Article to ‘‘context’’ is not to 
factual circumstances attending the conclusion of the treaty, but to the 
mere verbal texts, and, similarly, that the reference to ‘‘object and pur- 
pose’’ is not to the actual common intent of the parties, explicitly rejected 


1 For Arts. 27 and 28, see 61 A.J.LL. 348 (1967). [Ed.]. 
2 The U. S. proposal of April 10, 1968 (A/CONF.39/C.1/L.156) reads: 
Amend article 27 to read as follows: 


‘tA treaty shall be interpreted in good faith in order to determine the meaning to 
be gwen to its terms in the light of all relevant factors, including in particular: 

(a) the context of the treaty; 

(b) its objects and purposes; 

(e) any agreement between the parties regarding the interpretation of the treaty; 

(d) any instrument made by one or more parties in connexion with the conclusion of 
the treaty and accepted by the other parties as an instrument related to the treaty;. 

(e) any subsequent practice in the application of the treaty which establishes the 
common understanding of the meaning of the terms as between the parties generally; 

(£) the preparatory work of the treaty; 

(g) the circumstances of its conelusion; 

(h) any relevant rules of international law applicable in the relations between the 
parties; : 

(i) the special meaning to be given to a term if the parties intended such term to 
have a special meaning.’’ 

Delete article 28. [Ed.] 
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as the goal of interpretation, but rather to mere words about ‘‘object and 
purpose’’ intrinsic to the text. Indeed, it is overwhelmingly evident (as 
noted by Messrs. Ago, Ruda, Rosenne, and others in the Commission) that 
the whole structure of Articles 27 and 28 is built about the famous petitio 
principit of Vattel that ‘‘it is not permissible to interpret what has no need 
of interpretation.’’ The ‘‘supplementary means’’ which an interpreter is 
authorized to employ only after taking certain high, preclusionary hurdles 
—include ‘‘the preparatory work of the treaty and the circumstances of 
its conclusion.’’ The high preclusionary hurdles—designed to foreclose 
automatic, habitual recourse to such ‘‘supplementary means’’—are a 
necessity ‘‘to confirm the meaning resulting from the application of Article 
27” or a finding that an ‘‘interpretation according to Article 27’’ either 
‘‘leaves the meaning ambiguous or obscure” or ‘‘leads to a result which 
is manifestly absurd or unreasonable.’’ In its Commentary to Article 28, 
the Commission insists, despite its earlier protestations that it did not 
seek to establish an obligatory hierarchy, that the word ‘‘supplementary”’ 
“emphasizes that Article 28 does not provide for alternative, autonomous, 
means of interpretation but only for means to aid an interpretation gov- 
erned by the principles contained in Article 27.’’ 

It is the respectful submission of the United States Delegation that 
these rigidities and restrictions in Articles 27 and 28 have never in the 
past been international law, cannot successfully be made international 
law in the future even if adopted in this Convention, and should not be 
made international law in the future even if we possessed the omnipotence 
so to make them. 

Why do we say that these rigidities and restrictions have never been 
international law? The answer is written large in the history of inter- 
pretation in particular cases of controversy. 

First, the principles of interpretation, taken as a whole, have seldom in 
the past been considered as mandatory rules of law, precluding examination 
of relevant circumstances; they have most often been considered permissive 
guidelines, facilitating examination of relevant circumstances. Only very 
rarely, in the countless instances of interpretation, which create people’s 
realistic expectations about what the relevant law is, have even the prin- 
ciples about plain and natural meaning and about the admissibility of 
preparatory work been employed in a way to foreclose inquiry. 

Secondly, though judges and statesmen have sometimes purported to 
resolve disputes about interpretation by the application of simple dic- 
tionary definitions of the words of a text, they have much more frequently 
affirmed that a text is meaningless apart from the larger context of circum- 
stances in which it was framed. The long historie trend in the great bulk 
-of decisions is for an interpreter to take into account any circumstance 
which may effect the common intention which parties seek to express in a 
text. Thus, the Harvard Research, after an exhaustive study of the cases, 
summarized in a passage fully confirmed by subsequent decisions: 


‘The historical background of a treaty, travaux préparatoires, the 
circumstances of the parties at the time the treaty was entered into, 


1968] OFFICIAL DOCUMENTS _ 1023 


the change in these circumstances sought to be effected, the subsequent 
conduct of the parties in applying the provisions of the treaty, and 
the conditions prevailing at the time interpretation is being made, are 
to be considered in connection with the general purpose which the 
treaty is intended to serve.” 


In the vast majority of cases, ‘‘plain’’ and ‘‘ordinary,’’ or dictionary, 
meanings have been regarded not as inexorable commands foreclosing fur- 
ther inquiry, but rather as one important index, among many other im- 
portant indices, of the common intent of the parties. Interpreters have 
habitually employed many principles of interpretation, such for example 
as the principle of effectiveness which is not incorporated in the draft Con- 
vention, in canvass of all potentially relevant indices. 

Thirdly, in more recent years the hoary maxim from Vattel, about which 
the hierarchy in Articles 27 and 28 is structured, has become generally 
recognized as an obscurantist tautology. It is a tautology because the de- 
termination of what text does or does not require interpretation is in 
itself an interpretation; it is obscurantist because the grounds for such 
determination are not revealed for candid appraisal. Lord McNair puts 
the matter in a nutshell in noting that the maxim ‘‘is constantly employed 
both by advocates and tribunals, as an argument against seeking to find 
out what was the intent of the parties in using the words, having regard 
to the surrounding circumstances.” He adds: ‘‘It is in truth a petitio 
principii because it begs the question whether the words used are, or are 
' not clear—a subjective matter because they may be clear to one man and 
not clear to another, and frequently to one or more judges and not to their 
colleagues.” (Law of Treaties (1961) 372.) 

Finally, the restrictions upon the use of preparatory works expressed in 
Article 28 do not, any more than the restrictions imposed upon the use of 
other circumstances, represent established practice. The Commentary quite 
correctly describes these restrictions as ‘‘dicta.’’? Even in the Lotus case, 
which perhaps contains the most famous exposition of the alleged rule 
that ‘‘there is no occasion to have regard to preparatory work if the text 
of a convention is sufficiently clear in itself,’’ the Court did in fact look at 
the travaux. This would appear to have been equally the case in most 
other instances in which a similar rule has been announced, and in many 
recent decisions judges have not bothered to apologize for resort to the 
travaux. The habitual use of preparatory work by foreign offices needs 
no emphasis here. It may be recalled also that one of the reasons given 
by Dr. Jenks for the immunization of international organizations from the 
Convention was that ‘‘ILO practice has involved greater recourse to pre- 
paratory work than was envisaged in Article 28.” 

In sum, it would thus appear entirely clear that none of the rigidities"” 
and restrictions built into Articles 27 and 28 can find justification in the 
wisdom of past experience. 

Why do we say that the rigidities and restrictions of Articles 27 and 28 
cannot successfully be made international law even if adopted in this 
Convention? The answer is: because they are impossible of application. 
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The assumption upon which such rigidities and restrictions are built is 
that a text has a meaning apart from the circumstances of its framing and 
ean be interpreted barely, as it stands, without reference to extraneous 
factors. 

The fact is that a text is, apart from the intentions of its users, as a 
great English philosopher has said, ‘‘but shapes on paper or an agitation 
in the air.’’ It is generally agreed, in today’s age of sophistication, that 
there are no fixed or natural meanings of words which the parties to an 
agreement cannot alter. The point was put epigrammatically by our 
Mr. Justice Holmes, who wrote: ‘‘A word is not a crystal, transparent 
and unchanged, it is the skin of a living thought and may vary greatly 
in color and content according to the cireumstances and time in which it 
is used.’’ 

Similarly, even without benefit of modern communications study, com- 
mon sense informs us that the ‘‘plain and ordinary” meanings—the dic- 
tionary meanings—of words are multiple and ambiguous, and can be 
made particular and clear only by reference to the factual circumstance 
of their use. With characteristic felicity, Lord McNair has described the 
appropriate function of the ‘‘plain and ordinary’’ meaning rule. This 
“so-called rule of interpretation,” he writes, ‘‘like others is merely a 
starting point, a prima facie guide, and cannot be allowed to obstruct the 
essential quest in the application of treaties, namely, the search for the 
real intention of the contracting parties in using the language employed 
by them.” (Law of Treaties (1961) 366.) 

The difficulties in the draft Convention’s more preclusionary use of 
“ordinary” meaning was noted by many members of the International 
Law Commission. Thus Professor Briggs, speaking as a member of the 
Commission, urged deletion of the concept of ‘‘ordinary meaning,’’ a term 
“which he found just as objectionable as the former reference to the 
‘natural’ meaning.’’ ‘‘Words,’’ he insisted, ‘‘have no ordinary or natural 
meanings in isolation from their context and the other elements of inter- 
pretation.’’ 

From this broad perspective of the requirements of communication and 
the necessities of interpretation, it would, therefore, appear that an in- 
terpreter could not hope to apply the draft Convention’s ‘‘general rule” 
in Article 27 or to invoke the ‘‘supplementary means’’ authorized in Article 
28 without at the same time violating the alleged prescription of textuality 
in Article 27. The ‘‘general rule’’ cannot be applied because a concern 
for the text alone, apart from the circumstances of its conclusion, can 
afford no eriteria for ascribing a meaning to the text. Similarly, without 
having recourse to ‘‘the preparatory work of the treaty and the circum- 

~t tances of its conclusion,’’ it would appear impossible, as Mr. Rosenne and 
other members of the Commission suggested, to determine whether an ‘‘in- 
terpretation according to Article 27” either ‘‘leaves the meaning ambiguous 
or obseure’’ or ‘‘leads to a result which is manifestly absurd or unreason- 
able.’? The point was made, with a cogency as direct as unheeded, by Mr. 
Yasseen, who said ‘‘that the clearness or ambiguity of a provision was a 
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relative matter.” ‘‘Sometimes,’’ he explained, ‘‘one had to refer to the 
preparatory work or look at the circumstances surrounding the conclusion 
of the treaty in order to determine whether the text was really clear and 
whether the seeming clarity was not simply a deceptive appearance. He 
could not accept an Article which would permit reference to preparatory ` 
work only after it had been decided that the text was not clear, that de- 
cision itself being often influenced by the same sources.’’ (1964 Yearbook 
313.) The Commentary adds, in a triumph of understatement: ‘‘Sir 
Humphrey Waldock, Special Rapporteur, noted that it was sometimes im- 
possible to understand clearly even the object and purpose of the treaty 
without such reference” (Zd.). 

The ultimate poverty of the textuality approach is, for final illustration, 
most dramatically documented by the problem of conflicting authenticated 
texts in several languages, a problem dealt with in Article 29, with respect 
to which the Commission is forced to resort, albeit somewhat shamefacedly, 
to the ‘‘intentions’’ of the parties. 

In parenthesis, it could be added that the mere presence at this Confer- 
ence of Sir Humphrey Waldock, in the réle of former Special Rapporteur, 
is the best testimony, not always mute, of the impossibility in application 
of the textuality approach. Time after time during the course of our 
deliberations, even with the preparatory work of the Commission before us, 
we have found it necessary to appeal to Sir Humphrey for enlightenment 
about the ‘‘ordinary’’ meanings of the simple Convention before us. The 
tremendous clarity he has brought to our deliberations and the enormous 
influence he has had with us have been due, I submit, not to his skill in 
flipping the pages of a dictionary or as a logician, but rather to his very 
special knowledge of all the circumstances attending the framing of our 
draft Convention. 

Why do we urge—to come to our third major point—that the rigidities 
and restrictions in Articles 27 and 28 should not be made international 
law—even if in defiance of the requirements of communication and the 
necessities of interpretation we could so make them? The answer again 
can be summarized: because of their authorizing of two different kinds of 
arbitrariness, such rigidities and restrictions could be employed by inter- 
preters to impose upon the parties to treaties agreements they never made 
and, hence, might be most disruptive of that stability in the expectations 
of parties to treaties which is indispensable to peaceful co-operation in the 
world’s work. 

The frst kind of arbitrariness authorized by Articles 27 and 28 derives 
from their arrogating to a single set of signs—the text of a document as 
infused by ‘‘ordinary’’ meaning—the task of serving, save in the most 
exceptional circumstances, as the exclusive index of the common intent i= 
the parties. The fact is of course that the parties to any particular treaty 
may have a common intent quite different from that expressed by ordinary 
meanings and may communicate to each other by many different signs and 
acts of collaboration. To impose upon such parties certain alleged ‘‘ordi- 
nary’’ meanings and an artificial, preclusionary hierarchy in the relevance 
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of modes of communicaticn may amount to clumsy and arbitrary deforma- 
tion, completely contrary to the basic policies of a free world order. Just 
as in our national communities we seek, save for overriding common inter- 
est, to defend the dignity of man by respecting his choices rather than by 

` imposing the choices of others upon him, so also in the larger community 
of states a law of freedom will seek to respect the unique choices of -the 
particular parties to agreements rather than to impose upon them the 
choices of others. ‘‘It should be,’’ as we have said elsewhere, ‘‘the task 
of decision-makers, representing a larger community dedicated to the 
shaping: and sharing of values by persuasion and agreement with a mini- 
mum of coercion and violence, to honor and promote individuality, inven- 
tiveness: and diversity, and to expand the alternatives in co-operation open 
to as many members of the community as possible on as many occasions 
as possible. It can only be a debasement of the basie values of such a com- 
munity to seek to impose upon all parties, whatever their nuances in erea- 
tivity, the lowest common denominator in conformity.’’ -In modest con- 
cession to parties of unstandardized demands and expectations, Article 
27 (4) does provide that ‘‘a special meaning shall be given to a term if it 
is established that the parties so intended.” The Commentary emphasizes; 
however, that ‘‘the burden of proof lies.on the party invoking the special - 
term,” and it is nowhere indicating how, without recourse to the forbidden 
factors in Article 28, such a burden is to be discharged and a special mean- 
ing established. 

The second kind of arbitrariness authorized by Articles 27 and 28 derives 
from the inherent ambiguities, already noted, of the criterion of ordinary 
meaning. What is one man’s ‘‘ordinary meaning’’ may be another man’s 
poison, and reasonable men may reasonably differ as to which of multiple 
dictionary meanings represents common intent. The license which these 
inescapable ambiguities accord an interpreter—whose task is conceived 
as the mere ascription of a meaning to a text rather than as a systematic 
and disciplined examination of all potentially relevant indices of common 
intent—is enormous. Emphasis upon the primacy of the text and the 
priority: of ordinary meanings certainly opens more doors to uncertainty 
—even to obseurantist manipulation—than does insistence upon a compre- 
hensive, contextual examination of all factors potentially relevant to com- 
mon intent. ' 

The danger of encouraging arbitrariness in decision by L ET 
upon thẹ primacy of textuality in interpretation is perhaps best illustrated 
by the opinion of the International Court of J ustice in the most recent of 
the South-West Africa cases. (1966) I.C.J. Rep. 4. 

The proponents of the rigidities and restrictions in the present draft 

weSonvention might well ask themselves whether this is the kind of decision 
and opinion which they wish to authorize and promote. The requirement, 
in contrast, of a systematic and disciplined examination of all potentially 
relevant features of the context would certainly make it more difficult 
for judges to justify arbitrary interpretations; it might even make it more 
difficult for them to make such decisions. , 
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In not irrelevant footnote it can be added that the hierarchy among 
criteria for interpretation established by Articles 27 and 28, and made ap- 
plicable through the vague references to ‘‘ambiguous or obscure’’ mean- 
ings and to results ‘‘manifestly absurd or unreasonable,” could introduce 
an entirely new element of uncertainty into the stability of treaties. States 
prejudiced by either the invocation or the non-application of the hierarchy 

could have a new ground for claims of ezcés de pouvoir. It must be re- 
called that it is proposed to make this vague and illusory hierarchy obliga- 
tory international law. The misapplication of relevant law, which could 
easily occur or be alleged with respect to terms so diffuse, is one of the 
traditional grounds for confirming excés de pouvoir. 

' The fundamental point that the United States Delegation would empha- 
size is that the text of a treaty and the common or public meanings of 
words can be made economic points of departure for interpretation, as the 
. International Law Commission aspires, without their being made also the 
end of the voyage of inquiry. The dichotomy the Commission makes when 
it contraposes ‘‘the intention of the parties as a subjective element distinct 
from the text’’ and ‘‘the text of the treaty as the authentic expression of 
the intention of the -parties’’ is a non-exhaustive dichotomy. The most 
important alternative. omitted is that the text could be regarded as simply 
one important index, among many, of the common intent of the parties 
and not as a‘preclusionary bar to examination of the other indices neces- 
sary to the realistic and rational relation of text and common intent. The 
Convention on Treaties could establish appropriate principles of economie 
procedure, without imposing an incubus of arbitrary hierarchical weight- 
ings. 

In its Amendment, L. 156, the United States Delegation, therefore, pro- 
poses, as was urged by Professor Briggs and others within the Commission, 
the elimination of all the rigidities and restrictions in Articles 27 and 
28 and the merger of these two articles into one open-ended itemization 
of elements relevant to rational interpretation. Though in the opening 
- words of our amendment we place am economic emphasis upon the terms 
of the text, we seek to avoid any fixed hierarchy among the elements’ of 
interpretation and to make accessible to interpreters whatever elements— 
be they ‘‘ordinary meaning”’’ or ‘‘subsequent practice’’ or ‘‘preparatory 
work” or other—which may be of significance in any particular set of 
circumstances. The aspiration of our draft is to encourage an economic, 
systematic, and disciplined canvass by interpreters of all elements which 
may aid in the identification and clarification of common intent. 

In the formulation of its Amendment, the United States Delegation has 
sought to preserve as fully as possible the original wording of the Inter- 
national Law Commission, while securing the merger of Articles 27 amim» 
28. Our Delegation is not, however, wedded to any particular words or 
formulations. If the basie objective of removing all hierarchical weight- 
ings and obstacles to open-ended inquiry can be achieved, our Delegation 
will regard the particular formula by which this can be secured as a mere 
matter of drafting. 
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2d 142, JD, 500; U. S. Immigration and Nationality Act, See. 243 (h), 924. 

Enemy. Vested assets, claims against. Bamberger v. Clark, 390 F. 2d 485. JD. 
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Arab-Israeli war. U. N. General Assembly Resolutions, 1967, 305, 307; Security 
Council Resolutions, 1967, 303, 804, 305. 
Aral Sea. Status as closed sea in Soviet doctrine. 56. 
Arbitration, ad hoe. Special chamber of I.C.J. as alternative to. J. N. Hyde. CN. 
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tandekommens der Deutsch-Tschechoslowakischen Grenzneuregelung von 1938.. BN. 
1017. 

New Guinea. P. W. van der Veur. BN. 544. 

Boundary waters: 

Diversion of. The Chicago cases. D. C. Piper. CN. 451. 
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Bowett, D. W. The Law of International Institutions, cited, 654, 655, 668, 672; The 

_, Law of the Sea, BN, 1012; Self-Defence in International Law, cited, 351. 
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Briggs, Herbert W. Dar-es-Salaam seminar on international law, 1967, CN, 454; 
Institut de Droit International, Session of Nice, 1967, CN, 435; BN: British Year 
Book of International Law, 1964, 231. 

British Commonwealth. International Law Standard and Developments of. R. R. 
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Tanzania, Republic of. Draft resolutions amending Soviet and U. S. resolutions on 
disarmament of seabed and ocean floor, 964, 
Tariffs, reduction of. 1967 Protocol to General Agreement on Tariffs and Trade. 
J. B. Rehm. L4. 404. 
Tax and Trade Guides, Arthur Andersen & Co. 697. 
Tax News Service, International Bureau of Fiscal Documentation. 697. 
Tax Treaties, Commerce Clearing House. _ 698. 
Taxation, exemption from: 
Diplomatie personnel. U. S. Diplomatic Relations Act, 1967, 102; U. 8. law and 
Vienna Convention on Diplomatic Relations, 1961, 99. 
France-United States Consular Convention, 1966. 555, 557. 
LLC. draft articles and commentary on special missions. 277, 284, 287. oe 
Taxation, immunity from. Consular premises. Republie of Argentina v. City of New 
York, 283 N.Y.S. 2d 389. JD. 497. ` 
Taxation, international. Periodic publications in field. W. C. Brewer, Jr. LA. 679. 
Taxes. Collection of. Netherlands-U. S. Convention, 1948. United States v Van Der 
Horst, 270 F. Supp. 365. JD. 505. 
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Territorial sea: 

Civil jurisdiction in. U.S.S.R. law. 70. 

Contiguous zones. Soviet attitude. 71. 

Criminal jurisdiction in. U.S.S.R. law. 69. 

Delimitation of. By U.S.S.R., 62; seaward boundaries of States of United States, 
United States v. State of Louisiana et al., 389 U. S. 155, JD, 970. 

Geneva Convention, 1958, Soviet reservations. 65. 

Innocent passage through. Soviet law and doctrine. 63. 

Limits of. Russian Empire and Soviet positions. 61, 75. 

North Korean seizure of USS Pueblo. State Department telegram of Feb. 8, 1968, 
756. 

Russian Empire views on, 52. 

U.S.S.R. legal regime of. W. E. Butler, L4, 51; claim regarding Vilkitsky Straits, 
64, 150, 927. 

Testamentary succession in private international law. Institute of International Law 
Resolution, 1967. 438; H. W. Briggs, CN, 435. 

Third states. Activities of special diplomatie missions in, I.L.C. draft article and 
commentary, 270; transit through, I.L.C. draft article and commentary on special 
missions, 290. 

Three-mile limit of territorial waters. Russian practice. 53. 

Tibet. President Chiang Kai-shek quoted on self-determination of, 31; U. N. resolu- 
tion concerning 1959 revolt, Communist Chinese statement, 31. 

Tizzano, Antonio. La Corte di Giustizia delle Comunità Europee. BN. 1016. 

Tobar, Carlos. Policy on non-recognition of revolutionary governments. 460. 

Trade, international. Business and tax services, W. C. Brewer, Jr, LA, 679; the 
Kennedy Round of negotiations, J. B. Rehm, LA, 403. 

Trade lav, international. United Nations Commission on. R. Rosenstock. CN. 935. 

Trade marks, international protection of. Philip Morris, Inc. v. Imperial Tobacco 
Co. (of Great Britain and Ireland), Ltd., 282 F. Supp. 931. JD. 985. 

Trade Marks throughout the World (White and Ravenscroft). Trade Activities, Inc. 
699. 

Trade names, international protection of. Philip Morris, Inc. v. Imperial Tobacco 
Co. (of Great Britain and Ireland), Ltd., 282 F. Supp. 931. JD. 985. 

Travel by U. S. nationals abroad. Control of. Lynd v. Rusk; Wittman v. Secretary 
of State, 389 F. 24 940. JD. 981. 

Travel te and from Southern Rhodesia. U. N. Security Council Res. 253 (1968) 
regarding economie sanctions. 967. 

Treaties: 

Denunciation. Unilateral Denunciation of Treaty Because of Prior Violations of 
Obligations by Other Party. B. P. Sinha. BN. 234. 
Egyptian attitude. 338. 
ILC. draft articles, 1966. U. S. comments, 1967. 567. 
Interpretation: 
Germany-United States Commercial Treaty, 1954. Miniature Vehicle Leasing 
Corp. v. United States, 266 F. Supp. 697. JD. 196. 
United States. Comments on I.L.C. draft articles, 569; proposed amendment to 
Vienna draft convention on law of treaties, 1968, 1021; statement of Myres 
S. McDougal at Vienna Conference on Law of Treaties, 1968, 1021; United 
States v. Van Der Horst, 270 F. Supp. 365, JD, 505. 
Warsaw Convention. Block v. Compagnie Nationale Air France, 386 F. 2d 323, 
JD. 778. 
Invalidity of. U. S. comments on LL.C. draft articles. 570. 
Law of. Conference on, I.L.C. report, 1967, 302; Modern Trends, K. Holloway, BN, 
802. 
Most-favored-nation clause. I.L.C. report, 1967. 299. 
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Rebus sie stantibus and termination of. 614; French: position, 618; I.L.O. draft 
Art. 59, 615, quoted, 615, 624, report, cited, 620, 621, quoted, 616, U. S. com- 
ments, 573. 

Reservations. See Reservations to treaties. 

Submitted to U. 8. Senate, 1789-1967. Action on. 162. 

Termination of. Institute of International Law Resolution, 1967, 437, H. W. 
Briggs, CN, 485; I.L.C. draft Art. 57, quoted, 88; revocation of mandates and, 88; 
U. S. comments on L.L.C. draft articles, 573. 

Unilateral withdrawal from obligations. 613; B. P. Sinha, BN, 234. 

Treaty-making power. International organizations. H. Chiu, BR, 533; Communist - 
Chinese attitude, 28. ; 

Tribunal, foreign. Defined. In re Government of India, 272 F. Supp. 758, JD, 507; 
In re Letters Rogatory Issued by Director of Inspection of Government of India, 
385 F. 24 1017, JD, 776. 

Tringali v. Maltese, Eritrea Sup. Ct., 1962. JD. 202. 

Tringali, S. T., Co. v. Tug Pemex XV, 274 F. Supp. 227. JD. 508. 

Tung Pi-wu. Cited on membership in United Nations, 41; quoted on Chinese support 
for U. N. Charter, 22. 

Tunkin, G.I. Cited on general principles of law applied by the I.C.J., 714, on innocent 
passage through territorial sea, 65; quoted on limits of territorial sea, 61; Ideo- 
logicheskaia Bor’ba i Mezhdunarodnoe Pravo, BR, 209. 

Twelve-mile limit of territorial waters. Imperial Russian practice, 54; Soviet position, 
61, 64, 75, 76. 


Underdeveloped countries. United Nations Economic Aid to. U. Kirdar. BR. 217. 
Unilateral acts, effects of. I.L.C. report, 1967. 298. 
Union of Soviet Socialist Republics: 

All-Union Fundamental Principles of Civil Legislation, 1961. Cited on immunity 
of foreign ships from civil jurisdiction. 70. 

All-Union Fundamental Principles of Criminal Legislation, 1958. Quoted on ter- 
ritorial jurisdiction of crimes. 69. 

Arctic coast. Status as historic bay in Soviet doctrine. 58, 59. 

Closed seas doctrine. 56, 76. 

Criminal Code, 1960. Cited on fisheries regulation. 72. 

Customs Code, 1964. Art. 35 defining warships, 66; provisions on foreign ships in 
territorial waters, 74. 

Decree on arrests on foreign merchant vessels, May 24, 1927. Quoted. 70. 

Decree on Reproduction and Protection of Fishing Reserves in Water Bodies of the 
U.S.S.R., 1958. 72. 

Decree on use of radio in territorial waters, July 24, 1928. 73. 

Definition of aggression. 709; Conventions of 1933, etted, 702, 708. 

Draft resolution on prohibition of use of seabed and ocean floor for military pur- 
poses. 960; Tanzanian draft amendment, 964. 

Foreign Warships Visiting U.S.S.R. Waters. Provisional Rules, 1931, cited, 66; 
Regulations, 1960, 68, 933; Reservation to Geneva Convention on Territorial Sea, 
933. 

‘International law. Influence on, A. V. Freeman, Hd, 710; theory of, 711. 

Merchant Shipping Code. Cited on maritime salvage in territorial waters, 74, on 
navigation in territorial waters, 73. 

Proclamation of Peter the Great Bay as internal waters. Cited. 59, « 

Statute on State Boundary, 1927. Cited on territorial waters, 60, 76, on twelve-mile 
limit, 62. 

Statute on Protection of State Boundary, 1960. Cited on customs control, 74; 
definition of internal waters, 55; on historie bays and ‘seas, 58; on hot pursuit, 75; 
on status of Caspian Sea, 76; provisions on innocent passage through territorial 
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waters, 63, Art. 14 quoted, 69; Art. 16 on foreign warships in territorial waters, 
67, 69. 

Statute|on Protection of State Border, 1965. Quoted on innocent passage through 
territorial waters. 931, 933. 

Territorial waters. Civil jurisdiction in, 70; claim regarding Vilkitsky Straits, 64, 
150, 927, U. S. statement, 150, denial of passage of U. B. ships, D. Pharand, CN, 
927; eriminal jurisdiction in, 69; innocent passage through, position on, 63; legal 
regime of, W. E. Butler, LA, 51; navigation in, regulation of, 73. 

Union of |Soviet Socialist Republies-United States. Draft treaty on non-proliferation 
of nuclear weapons, Aug. 24, 1967, 308, statement of U. S. representative to 
Geneva Disarmament Conference, 1967, 151; draft treaty, March 11, 1968, 817. 

United Kingdom: 

Chancellor of the Exchequer quoted on special drawing rights in International 
Monetary Fund. 380. 

Declarations regarding Convention on Service Abroad of Judicial and Extra-Judicial 
Documents. 479, 

Seizure | of property of nationals abroad. Nissan v, Attorney-General, [1967] 2 All 
E.R. 1238. JD. 611. 

United Nations: 

Action regarding Korea. Communist China’s attitude. 41, 47. 

And thé Rule of Law. J. W. Halderman. BR. 538. 

And Internal Conflicts. L. B. Miller. BN. 806. 


Chinese! representation in. Communist Chinese attitude. 33. 


Communist China. Ad hoc participation in, 38; attitude toward, H. Chiu and R. R, 
Edwards, LA, 20. 

Congo operation. Polities of. E. W. Lefever. BN. 809. 

Council: for South West Africa. 78. 

Economic Aid to Underdeveloped Countries. U. Kirdar. BR. 217. 

Egyptian attitude toward. 342. 

Establishment of. Mao Tse-tung quoted. 21. 

Expenses (Art. 17, par. 2 of Charter), I.C.J. Cited, 324; quoted, 8, 9, 388; dissenting 

opinion of Judge Bustamante, quoted, 325; separate opinion of Judge Fitzmaurice, 
cited, 324; separate opinion of Judge Spender, quoted, 325, 326. 
Human rights. Covenants, should the United States ratify? B. MacChesney, Ed., 
912; | Civil and Political Rights, international measures of implementation, E. 
Schw blb, LA, 827; machinery for implementing, L. B. Sohn, Eå, 909; program, 
Organization of American States proposed system and, 904, regional organizations 
and, 890. 

In Action. J. J. Wadsworth. BR. 224, 

Internațional legal personality. Chinese Communist attitude. 27. 

Law of! war and. M. Bothe. BN. 1015. 

Law, Politics and Action in. O. Schachter. BR. 518. 

League | of Nations Mandates. Right to terminate, 91; succession to League of 
Nations supervisory powers, 91. 

Maintenance of internationel peace. Communist China’s attitude. 45; Wan Chia- 
chiin |quoted on, 48. 

Membership in. Communist Chinese attitude. 41. 

New Dimensions. The Problems of the Next Decade. Commission to Study the 
Organization of Peace. BN. 233. . 

Non-intervention in internal affairs of states. Communist Chinese attitude. 46. 

Organs. Enlargement of membership, Communist Chinese attitude, 43; Repertory 
of Practice, ASIL resolution on publication, 751. 

Presiding Officers in. S. E. Werners. BN. 808. 

Program of Assistance in Teaching, Study, Dissemination and Wider Appreciation of 
International Law. Dar-es-Salaam seminar, 1967. H. W. Briggs, CN, 454; J. N. 
Hazard, Ed, 706. 
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Reform of. Communist Chinese attitude. 23, 24, 37. 

Resolutions. Binding force, Communist Chinese attitude, 28; legal validity, J. 
Castafieda, BN, 808. 

Rhodesia and. M. 8. McDougal and W. M. Reisman. LA. 1. See United Nations 
Gereral Assembly and Security Council. 

Seminars in internaticnal law. J. N. Hazard, Ed, 706; I.L.C. report, 1967, 302. 

Sovereignty of states and. Communist Chinese attitude. 24. 

Special Committee on Granting of Independence to Colonial Peoples. Resolution on 
application of South African Terrorism Act to South West Africa. 161. 

Special Committee on Principles of International Law concerning Friendly Relations 
and Co-operation among States. A. V. Freeman, Hd, 715; J. N. Hazard, Ed, 704; 
draft text on good faith fulfillment of obligations by states, 473; draft text on 
co-operation of states, 474, 475. 

Special Committee on Question of Defining Aggression. J. N. Hazard. Ed. 701. 

Specialized Agencies. Constitutional revision in. L. H. Phillips. LA. 654. 

Withdrawal from. Ckinese Communist attitude, 42; Republic of China attitude, 42. 

United Nations Ad Hoe Committee to Study Peaceful Uses of the Sea Bed and Ocean 
Floor: f 

General Assembly Res. 2340 (XXII), 1967. 487, 652. 

Indian draft resolution on principles governing peaceful uses of seabed and ocean 
floor, 1968. 961. , 

U.S.S.R. Draft resolution on prohibition of use of seabed and ocean floor for military 
purposes. 960; Tanzanian draft amendment, 964. 

United States. Draft resolution on arms limitation on seabed and ocean floor, 962, 
Tanzanian draft amendment, 964; draft resolution on principles governing seabed 
and ocean floor, 962; statements by U. S. representative to Legal Working Group, 
June 20 and 26, 1968, 956, 959. 

United Nations Charter: 

Art. 2 (6). Quoted on non-members of U. N. and maintenance of peace. 11. 

Art. 2 (7) on domestic jurisdiction of states. Cited, 14, 15; Communist China’s 
attitude, 46. , 

Art. 4 (1). Cited, 41; quoted, 33. 

Art, 6 on expulsion of members. Application to termination of South West Africa 
mandate. 96. 

Art. 24. Quoted on Security Council maintenance of international peace. 6, 9. 

Art. 25. Quoted, 11; effect of abstention from voting in Security Council on, L. 

` Gross, LA, 315. i 

Art. 27. Amendment. Effect of abstention from voting in Security Council on 
Art. 25 of Charter. L. Gross. DA. 315. 

Art. 32 on participation of non-member states in Security Council consideration of 
disputes. Cited. 38. . 

Art. 39. Quoted, 6, 8; M. S. McDougal and W. M. Reisman, LA, 7, 8; aggression 
and threat to peace under, 10. 

Art. 40. Quoted. 7. l 

Art. 41 on measures to restore peace. Quoted, 7; termination of South West Africa 
mandate and, 95. 

Art. 42. Quoted. 7. 

Arts. 53 and 107. Albano-Miiller, A. Die Deutschland-Artikel in der Satzung der 
Vereinten Nationen. BN. 807. 

Art. 55 on human rights. Cited, 11, 15; quoted, 12, 16. f ad 

China, Republie of. Constitution quoted. 21. 

Communist China’s attitude. 21. 

.. Development through the Handling of Disputes and Situations. J. W. Halderman. 
BR. 538. ; 
Egyptian attitude toward. 336; Prime Minister Nokrashy quoted, 336. 
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Human rights provisions. Cited, 11, 15; quoted, 12, 16. 

Revision. Communist Chinese attitude. 43. 

San Francisco statement on interpretation. Quoted. 319. 

Southern Rhodesia and threats to peace under. M. S. McDougal and W. M. Reis- 
man, LA. 5. 

United Nations Commission on Human Rights. See Human Rights Commission. 

United Nations Commission on International Trade Law. R. Rosenstock. CN. 93865. 

United Nations Conference on International Organization. Report quoted on aggression 
and breaches of peace, 10; Committee report quoted on definition of threat to or 
breach of peace, 7. 

United Nations Economie and Social Council. Sub-Commission on Prevention of 
Diserimination and Protection of Minorities and. J. P. Humphrey. LA. 869. 

United Nations Educational, Scientifie and Cultural Organization. Constitution. 656; 
amendments, 657, 658, 659, 660, 661, 662, procedure for, 662, 665, 667, 668, 669, 
671, 672, 675. 

United Nations Highteen-Nation Disarmament Committee: 

Consideration of arms limitation and prohibition on seabed and ocean floor. 
U.S.S.R. draft resolution, 1968, 960, Tanzanian draft amendment, 964; U. S. draft 
resolution, 1968, 962, statement of U. S. representative before Legal Working 
Group of U. N. Ad Hoe Committee on Peaceful Uses of Sea Bed and Ocean Floor, 
960; Tanzanian draft amendment, 965. 

U. 8.-U.8.8.R. Draft treaty on non-proliferation of nuclear weapons, Aug. 24, 1967, 
308, statement of U. 8. representative, 151; draft treaty of March 11, 1968, 817. 

United Nations Food and Agriculture Organization. Constitution. 655; amendments, 
657, | 658, 659, 660, 661, 622, procedure for, 662, 663, 665, 667, 668, 669, 
671, 674, 675. 

United Nations General Assembly: i 

Ad hoc Committee for South West Africa, 1967, 78; Committee on South West 
Afri¢a, Report, 1957, cited, 81, 83. 

Declarations of. Legal Significance. O. Y. Asamoah. BR. 797. 

Determination of violation of South West Africa Mandate. 79. 

Resolutions. Binding force, 330; computerized data on, 8. A. Bleicher, CN, 143. 
Amendment of Charter Art. 23 (1) (1991 (XVIII)), cited, 332; Arab-Israeli 

conflict (2256 (ES-V), 1967), 307, refugees in (2252 (ES- v), 1967), 305; 
defining aggression (2330 (XXII)), J. N. Hazard, Ed, 701; Jerusalem, status 
of (2253 and 2254 (ES-V)), 307; Korean war (376 (V)), cited, 32, Communist 
Chinese attitude, 30, 32, 37, 465 seabed and ocean floor (2172 (XX1)), 651; 
(2340 (XXII)), 487, 652; South Africa: application of Terrorism Act to South 
West Africa (2324 (XXII)), 488, statement by Ambassador Goldberg, 488; 
violation of mandate (1565 (XV)), quoted, 84; termination of manadate (2145 
(XXI)), quoted, 78, legal effect, 94; Southern Rhodesia, independence and 
minority rule (2012 (XX)), cited, 2; (2022 (KX)), quoted 3; (2024 (XX)), 
quoted 3; territorial asylum (2312 (XXII)), 822, Tibetan revolt, 1959 (1363 
(XIV)), cited, 31; Uniting for Peace, Communist Chinese attitude, 45, Kuo 
Ch’un quoted, 45. 

Réle in work of Human Rights Commission and Sub-Commission on Prevention of 
Discrimination and Protection of Minorities. 882, 883, 

Third Committee and human rights. 910; work on measures of implementation of 
Civil! Rights Covenant, 831. 

United Nations High Commissioner for Human Rights. Proposals for. 829, 830. 

UNITAR- -UNESCO. Regional training course on international law, Dar-es-Salaam, 
1967, H. W. Briggs. CN. 454, 

United Nations Organization for the Promotion of Human Rights. Proposed. 909. 

United Nations Secretary General. Statement regarding Portuguese reservations to 
Seeurity Council Res. 221 on Southern Rhodesia. 317, 318, 
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United Nations Security Council: 

Authority to terminate South West Africa mandate, 95. 

Communist Chinese participation in proceedings, 1950. 38. 

Determination of threats to: peace and measures to maintain peace. 6, 9; in Greek 
frontier incidents, 1947, 7. 

Enlargement of membership. Communist Chinese attitude. 43. 

Participation of non-members in consideration of disputes. Art. 32 of U. N. 
Charter. Cited. 38. - 

Rules of Procedure. Rules 38 and 39 quoted. 38. 

Resolutions. Binding foree. 330. 

Angola as base for Congo mercenaries (241 (1967)), 481, statement by U. S. 
Deputy Representative, 480; Egyptian restrictions on shipping in Suez Canal 
(2298) (1951)), quoted, 351, Egyptian position, 352; Middle East, Principles 
for Peace (242 (1967)), 482, statement by Ambassador Goldberg, 483; Near 
East: cease-fire (233, 234, 235, 236 (1967)), 303, 304, prisoners of war and 
refugees in (237 (1967)), 305; South African Terrorism Act, application to 
South West Africa (245, 246 (1968)), 759, 764; Southern Rhodesia (202 
(1965) ), 322, 333; (217 (1965)), quoted, 3; (221 (1966)), 316, cited, 3, Portu- 
guese reservations, 316, quoted, 317, South African reservations, 317; (232 
(1966) ), 318, cited, 3, Portuguese reservations, 318; (253 (1968)), 965. 

Unanimity rule. Chinese Communist attitude. 26, 34, 43; Chou Keng-sheng quoted, 
34. 

Voting in. Effect of abstention on Art. 25 of Charter, L. Gross, ZA, 315; practice 
regarding abstention from voting by permanent members, 3238. 

United States: 

Antidumping Act, 1921. J. B. Rehm. LA. 427. 

Commission on Marine Science, Engineering and Resources. 652. 

Constitution. U. N. Covenants on Human Rights and. B. MacChesney. Ed. 912. 
Contemporary practice relating to international law. 149, 472, 754, 948. 
Declarations and designations regarding Convention on Service Abroad of Judicial 

and Extra-Judicial Documents. 479. 

Diplomatic Relations Act of 1967. L. J. Harris, LA, 98; application to personnel of 
international organizations, 105; Sec. 3 defining foreign diplomatie mission and 
personnel, quoted, 103; Sec. 4, quoted, 101, 107, 109; Sec. 5 (b) on service of legal 
process, quoted, 105; See. 6, quoted, 102; Sec. 7 (e), quoted, 113; status of private 
servants of diplomatic agents under, 111. 

Federal Register. Publication of diplomatie list in. Diplomatie Relations Act, 
1967. 107. 

Foreign Assistance Act, 1964. Hickenlooper amendment. Baneo Nacional de Cuba 
v. Farr, Whitlock & Co., 383 F. 2d 166, JD, 165; Banco Nacional de Cuba v. 
First National City Bank of New York, 270 F. Supp. 1004, JD, 182. 

Foreign Policy. Current Documents, 1963, 1964. BN. 546. 

Foreign relations. Diplomatic Papers, 1944, BR, 1003: publication of, ASIL reso- 
luticn, 751, Report of Advisory Committee, CN, 723; Presidential power in, Banco 
Nacional de Cuba v. Farr, Whitlock & Co., 383 F. 2d 166, JD, 165; State laws 
and, Zsachernig v. Miller, 389 U. 8. 429, JD, 971. 

Harmon doctrine on use of international rivers. K. Krakau. BR. 531. 

Immigration and Nationality Act, 1942. Political refugees and. A. E. Evans. 
CN. 921. 

Inter-American Convention on Human Rights. Position regarding. 903. 

I.L.C. draft articles on the law of treaties, 1966. Comments on. 567. 

International Maritime Committee. Torrey Canyon Working Group Questionnaire. 
Comments on. 949. 

Judicial power. Constitutionality of Hickenlooper amendment to Foreign Assistance 
Act. Banco Nacional de Cuba v. Farr, Whitlock & Co., 383 F. 24 166. JD. 165. 

Marine Resources and Engineering Development Act, 1966. 652. 
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National Council on Marine Resources and Engineering Development. 652. 

Nationality Act, 1940. Afroyim v. Rusk, 887 U. 8. 253. JD. 189. 

Nationals employed by foreign diplomatie missions. Status of. Diplomatie Rela- 
tions Act, Sec. 4, 108; Senate Hearings quoted, 108; State Department Circular 
Note of Aug. 5, 1960, quoted, 108. 

‘Naval Station, Guantanamo. International legal status. J. Lazar. CN. 730. 

North ‘Vietnamese violation of Geneva Convention on Prisoners of War, 1949. 
Protest. 149. 

Nuclear weapons and NATO. Policy regarding. 598, 628. 

Occupation government of Okinawa. Jurisdiction. Rose v. McNamara, 375 F. 24 
924. JD. 191. 

Publie Yessels Act. NATO Status of Forces Agreement and. Shafter v. United 
States, 273 F. Supp. 152. JD. 194. 

Recognition of Israeli Government, 458; Whiteman, Digest of International Law, 
quoted, 458. . 

Seabed and ocean floor. Draft resolution on arms limitation on, 962, Tanzanian 
draft amendment, 964; draft resolution on statement of principles concerning, 
962; statements by representative before Legal Working Group cf U. N. Ad Hoc 
Committee, 956, 959. 

Secretary of the Treasury. Quoted on special drawing rights in Tiaoa Mone- 
tary Jund. 380. 

Securities Exchange Act. Extraterritorial effect. Schoenbaum v. Firstbrook, 268 
F. Supp. 385. JD. 502. 

Ship Mortgage Act. Application to foreign corporation in Canal Zone. Ares v. 
S/S Colon, 269 F, Supp. 763. JD. 509. 

Statement in U. N. Legal Committee on principles of international law concerning 
friendly relations and co-operation among states, 472. 

Statement regarding right of passage through Vilkitsky Straits. 150. 

Statement in U. N, Security Council regarding use of mercenaries in Democratic 
Repuklic of the Congo. 480. 

Submerged Lands Act. 1953. Delimitation of seaward boundaries of States under. 
United States v, State of Louisiana et al, 389 U. S. 155. JD. 970. 

“Trade Expansion Act. J. B. Rehm, LA, 404; Bec. 102, cited, 412; Sec. 201, cited, 
404, 406, 408, 409, 417; Sec. 202, cited, 406; Sec. 211, cited, 406; See. 212, cited, 
407; Sec. 213, cited, 407; Sec. 225, cited, 411; Sec. 226, cited, 404; Sec. 253, cited, 
412; Sec. 405, cited, 417. 

Trading with the Enemy Act. Agajan v. Clark, 381 F. 2d 937, JD, 507; Bamberger 
v. Clark, 390 F. 2d 485, JD, 983. 

Vienna draft convention on law of treaties. Proposed amendment regarding interpre- 
tation, 1021. ; 

United States Congress. Joint resolution, 1898, on withdrawal of Spain from Cuba, 
730; Kennedy Round of trade negotiations and, 408, 412, 416, 430; power to 
withdraw citizenship, Afroyim v. Rusk, 387 U. 8. 253, JD, 189. ; 

United States Life Insurance Co., Present v., 232 At. 2d 863. JD. 494, 

United States Military Assistance Command, Viet Nam. Directives concerning war 
crimes, detainees, and prisoners of war. 765, 766, 768. 

United States President. Foreign relations power, Banco Nacional de Cuba v. .Farr, 
Whitlock & Co., 383 F. 2d 166, JD, 165; negotiation of tariff rates, 405, 417. 
United States Secretary of State. Control of travel by U. S. nationals abroad.. Lynd 

v. Rusk; Wittman v. Secretary of eee, $ 389 F. 2d 940. JD. 981, ` 

United States Senate: i 

Action on treaties submitted from 1789 to 1967. "162. 

Committee on Foreign Relations. Hearings on Diplomatie Relations Act, 1967, 
quoted, 99, 102, 103, 108; Report on. North Atlantic Treaty, 1949, cited, 596, 
quoted, 612. ; 

Concurrent Resolution on negotiation of international tariff agreements. 416. 
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United States State Department: 

Advisory Committee on ‘‘ Foreign Relations of the United States. 7? Report. CN. 
728. 

American Foreign Policy. Current Documents, 1963, 1964. BN. 546. 

Blue and White Lists. Effect of Diplomatie Relations Act of 1967. 107. 

Legal Adviser. Quoted on Vienna Convention on Diplomatie Relations, 1961, and 
U. 8. law. 99, 101, 102. 

Statements: diplomatic immunities from civil and criminal jurisdiction under 
U. 8. law, 100; privileges and immunities of members of special missions, quoted, 
103, 104; Soviet denial of passage for U. S. ships through Vilkitsky Straits, 
quoted, 927, 929. 

Telegram of Feb. 8, 1968, regarding North Korean seizure of USS Pueblo. 756. 

White List. Effect of Diplomatic Relations Act, 1967, 107, 111; effect of Vienna 
Convention on Diplomatic Relations, 1961, 110, 111. 

United States Treasury Department. Internal Revenue Ruling No. 296, 1953. Ex- 
emption from Federal excise taxes of diplomatice officers and employees. Cited. 
102. ; 

United States War Department. Instructions to Military Governor of Cuba regarding 
U. 8. Naval Stations in Cuba. Quoted. 731. 
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“Frequently the study of international law and organization has been 
hindered by the dual temptation (1) to measure its success as a legal order 
by the degree to which it resembles domestic legal order, and (2) to equate 
strengthening international law and organization with the adoption and 
growth of international variants of domestic law systems and domestic 
political institutions. To rely upon a domestic model to appraise the working 
of law and organization at the international level neglects the distinctive 
features of a decentralized legal system and overlooks the fact that trans- 
planting centralized institutional practices to a decentralized setting is not 
likely to improve the quality of international order.” 

— from the editors’ Introduction 


Moving beyond traditional emphasis on legalistic and formalistic aspects, 
the editors project the study of international law and organization into the 
wider setting of international politics. Strong support is given for the editors’ 
conviction that communication, not restraint, is the main function of inter- 
national law. In the critical overview which precedes the readings, the editors 
emphasize current trends in international politics and underline the im- 
portance of a functional approach to the study of contemporary interna- 
tional order. 7 
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